STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
o 2Y »FOR THE FIFTEENTH JUDICI.AL
COUNTY OF HORRY ) CIRCUIT ,
)
, ) .
Harbour Cove Condommlum . ) CGivikA
Association, etal., L Ty
» L ' ) ORDER DENYING MOTION .F
Plamtlffs, ) INSURERS FOR: LIMITED
‘ ) _INTERVENTION :
\ 2NN ) '
- Centex Homes, et al., - | )
' )

1nsurance camers for: 1nsureds who are defendants m thrs actlon made pursuant to Rule 24 of the“ :

' South Carohna Rules of C1v11 Procedure

The present actlon isa complex constructron defect case In 1ts Complamt Plalntlff alleges .

causes of acuon for neghgence gross neghoence and breach of warranty aoamst each of the above— il

named. Defendants for damaores caused by 1ts negh oent an | defecnve work

' The Insurers each seek to 1ntervene for the hmrted purpose of submlttmg and parucrpatmg -

in the preparatlon of Jury: 1nstructlons spectal mterrogatorres, and/or a ecral verdlct fi

| -submlssron to the j Jury

\,
The insurers contend that allowmg mterventron 1s essent1a1 for ensunng jury Charges on

issues such as, but not llmrted to the followmg
(1) deﬁmuon of: progressrve damages B

(2) how to determme the cost of’ repamng defectlve Workmanshlp orlglnally

. pe1 formed by’ each mdrvrdual subcontractor
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(3) how to- determrne the cost of repamng damage to. other parts ,of»the bu1ld1ngs '

that result from the defectrve workmanshrp of the subcontractor' and

: (4)-proofxrequ1rement :y the partles

before 1ecovery is' avallable (a) defectrve Work of the sub‘ ntra or 'damage to other parts o

of the burldrngs proxrmately caused by the defectrve work of the subcontractor

' In addmon to Jury charges the movmg pames seeks to be permrtted to request certaln

specral 1nterrooator1es such as, but not hmlted to the followmg

(1) line 1tem for the cost of removmg and repla ‘"{'ng th

'i,-n_‘s,ured_(S);

(2) cost of removmg and replacmg portrons of the buﬂdlng damaoed by 1 the work e

of their respectlve msured(s) and -

. October 16, 2017.

DISCUSSION OF THE LAW

‘The grantrng of Interventlon 1s wholly dlscretronary wrth the trlal court and w111 be' B

reversed only for abuse of drscretlon ? Sauner V. Pubhc_‘Servrce Authorrty, 354 S C 397 41 1 581 |

S, E: 2d'161, 169 (2003) (cmng South Carohna Tax ,Commlssron

257,260,368 S.E.2d 72; 74-(Ct. App: 1988)) The court. should consrder the practrcal implications.

of a demsron allowing. rnterventlon Er parte. Government Emplovee s Ins Co (GEICO) V. '

. Goethe, 373 S.C. 132 138, 644 S. E 2d 699 702. (2007) (afﬁrnnng the tamﬂy col i

insurer’s-motion to mtervene) “However a party must have standmg to mtervene in. an actron

: pursuant to Rule 24 SCRCP ” Id A party has standmg 1f* ?
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,_S'L_lbjectﬂmatte'r ofa lawsuit and is a.-“real party in rﬁ’te’rest)’-’ Ids A real .party',in‘ ~interest ... is'one
- who has a real actual, material or substantlal interest 1n the subject matter. of the actron as

drstmgulshed from one who has only a nornmal

rmal,. or ftechnicaleintereSt in, o«r‘;*CQr‘rhection -

' wrth the action,” Id

Each of the Insurers stated that they drd not WlSh to mtervene in thrs case as partres to the e

action, and spemﬁcally argued that the issue: of 1nsurance should not be perrmtted W1th1n the trial

nor should the: presence of the mtervemng partres be drsclosed to the Jury

- pl'eadings',. and the merrroranda: andwother subrn__issions} ofthepartles, the Court "'hereby: finds: as
"followsf o
1. The Insurers lack the necessary standmg to: mtervene and do not meet the requlrements ‘

' for mterventron under Rule 24 of the South Carohna Rules of C1v11 Procedure (“SCRCP”) As our-

Suprerne Court has held mterventlon is only appropnate where the party seekmg mterventron .
has a real; propr 1etary 1nterest in the subj ect matter of the proceedmgs ‘an mterest whrch is merely

peupheral and not the real mterest at stake” wrll not warrant mterventron Ex parte Gov’ t
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: Emplovee s.Ins. Co. ( GEICO) v, Goethe 373 S. C 132 139 644 S.E. 2d 699 703 (2007) (quotzng .

Bailev V. Barley, 312 S. C 454 441 SVE?d 325 (1»994)) (m GEICO the co:

-court S demal ofi msurer s motlon to: 1nte1vene) The Ins i ers do not have nin tere'stfih"the klr'op'ert'y o
| that is.the subJect of this action, the Harbour Cove” Condormmum prOJect The Insurers do not
ﬁhave an interest in the underlymg transactron that is. the subject ot thrs htrgatron namely the ,

- development and. constructron of the Harbour C‘ove Condomrmum prolect Each of the Insurers’

interest arrses solely out of its. contract of insurance w1th 1ts msured and those 1nterests are. not
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declaratory Judgment actron 1nclud1ng the d" '
: Furthermore addressmg coverage 1ssues 1n thls actlonnrs "llkely 'to create mconsrstent results :

pendmg the: Judrcral determmatrons and outcomes in the Declaratory J udgment Actl“ 1,

3. The South Carollna Supreme Court 'S recent dec1s1on' in Harlevsvrlle Grp Ins v Herttage R

Commumtres Inc:, 420 S.C. 321 803 S E 2d 288 (2017) does not. mandate that the lnsurers have 7

AHHOH - Wd 82:7 €1 100 £10Z - G314 ATIVOINOYL0313

.a rrght to. lntervene to: ask specral 1nterrogator1es or request spemal ver"'dr'" fo

4. In’ order to avoid 1mpenmssrble conﬂlct determrmng coverage-;lssues thrs state requrres o

aseparate action. See. Slms v. Natronwrde Mut Ins Co 247 S.C. 82 ""145 S E2d 523 (1965) I o

" find. that the deep 1nJect1on of 1nsurance coverage 1ssues mt thrs cons 1
place counsel defendmg an msured in. an 1rreconcrlable conﬂrct Vcr‘T "

" opposed. goals vvhere on- the one hand cOunsel mustﬂf‘ L

‘1kely be faced w1th 3 b

:’ vshowmg lack of consequentlal damages and on the other h nd;: counsel w ul

the necessity of proving consequentlal damages in. order to trrgger and maxrmrze coverage for its -
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msured.,
5. I find. that the special 1nterrogatones and/or spe01al verd1ct forms requested by the

.Insurers will lrkely be conﬁ151ng to:the j Jury and may unfarrly prejudlce the partles partrclpatlng in.

the trial due to. the 1nterjectron of extraneous insurance coverage issues mto an. already complex

- construction defect case partlcularly grven that there may not. be any evrdence mn the record to.

support the special 1nterr_ogatones_and/or .specral ‘ver;drct ‘forms;V o




Based on the foregoing the Motions tdilfi{t?f‘feni?zlétil?éﬁli:edk

AND IT IS SO ORDERED. .
October /21,2017 |
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