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1. STATEMENT OF THE ISSUES ON APPEAL.

This appeal presents for the Court’s review the following issues:

e Whether the Circuit Court properly determined Appellant is a resident of Lexington
County;

e  Whether the Circuit Court properly determined Respondent School Board of Trustees
lawfully removed Appellant from the School Board; and .

o Whether the Circuit Court properly determined Appellant was prov1ded due process
in connection with her removal from the School Board. :

The Respondent respectfully contends that Appellant is a resident of Lexington
County and was properly removed from the School Board pursuant to due process of law.

1. STATEMENT OF THE CASE

| Respondeht, Richland-Lexington School District No. 5, respectfully submits its
* Brief of Respondent in supbort of the Order Affirming the Appellant’s Removal from the Board
of Trustees, iésued by Circuit Court Judge, DeAndrea Gist Benjamin, on October 30, 2014. This
appeal arise's from the decision of the Board of Trustees of Richland-Lexington School If')is.trict
No.‘ 5 (“Board™) to remove Appellant from the Board pursuant to S.C. Code Ann. § 5\9-19-60 on
March 19, 2013. (R. pp. 20 29) |
Appellant appealed from the Board’s Order to the Circuit Court, County of
Richland, pursuant to S.C. Code Ann. § 59-19-560 and Rule 72, SCRCP, on March 28, 2013. In
her appeal, Appellant asserted that she was a resident of Richland County, she was denied due
proéess, and the Board lacked authority to remove her from office under § 59-19-60, among
other allegations. (R. p. 371)
Thereafter, on September 11, 2014, the Circuit Couﬁ held a hearing on
Appellant’s appeal, and on October 30, 2014, the Circuit Court issued its Order Affirming the

Appellant’s Removal from the Board of Trustees. (R. pp. 1-11) After unsuccessfully seeking



the Circuit Court’s reconsideration and amendment of its Order, Appellant timely filed her
appeal to this Court.

III. STATEMENT OF FACTS

Appellant ‘was elected to the Board as a representative of Richland County in
2010 (R. p. 82, lines 21-22; R. p. 34, lines 21-22.) In late 2012, the Board Chair, Robert Gantt,.
receivea information that Appellant resided in Lexington County, not Richland County, which if
accurate would cause her continued service on the Board to violate 2002 S.C. Act 326, § 9.' (R.
p. 136) Consistent with the Board’s legal obligations, Mr. Gantt sought a determination from the
Director of the South Carolina State Budget and Control Board’s Office of Research and -
.Statistics (“ORS™), Mr. Bobby Bowers, concerning Appellant’s residency. (/d.) The ORS
condﬁcted a detailed review of Appellant’s residency and concluded that Appellant resided in
-Lexington County, and Appéllant therefore was not qualified to hold her pdsiﬁon on the Board as
a representative of Richland County _11ndef2002 S.C. Act 326, § 9. (R. pp. 138-139)
| In January 201 3, Mr. Gantt shared ORS’s determination with the Board, and the
Board, consistent with its legal obligations, designated retired Circuit Court Juage G. Thomas
Cooper, Jr., | to conduct an evidentiary hearing concerning Appellant’s residency and her
qualifications to serve as a Board member from Richland County. (R.p. 191, R. p. 195)
On February 1, 2013, the hearing officer, G. Thomaé Cooper, Jr., issued a Pre-
Hearing Order and Hearing Notice to the Appel‘lant advising her that an evidentiary hearing
regarding her residency and qualifications tb serve on the Board would be held on February 15,
2015. (R. pp. 221-223) At the evidentiary hearing, Mr. Bowers and Mr. Sidney Miller, the. |

former- Chief of the South Carolina Geodetic Survey, both testified and fifteen exhibits were

12002 S.C. Act No. 326, § 9 states: “[n]otwithstanding another provision of law, in Richland-Lexington
School District 5: (1) three trustees must reside in Richland County and four must reside in Lexington
County.” Appellant was elected in 2010 from Richland County.
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admitted into evideﬁce. (R. pp. 124-223; R. pp. 49-123) On March 14, 2013, after careful
consideration of the testimony and other evidence, the hearing officer, G. Thomas Cooper, Ir.,
issued Written findings and recommendations to the B‘oard, including the Appellant. (R. pp. 22-
29) The heariﬁg officer concluded that App.ellant resided in Lexington County and that the
Board had the authority to remove the Appellant from the office of Board trustee for Richland
County under S.C. Code Ann. § 59-19-60..

The Board scheduled a special meeting for M_arch 19, 2013, to receive evidence
concerning Appellant’s residency and to make a‘determinétion on her qualifications to serve on
the Board. (R. pp. 305-306; R. p. 3, line 22 - p. 5, line 7.) The Appellant and her legal counsel
attended the special called meetiné on March 19, 2013, and presented evidence and arguments of
counsel. The Board voted to remove the Appellant from the Board pursuant to S.C. Code Ann. §
59-19-60. (R. pp. 205-323;'R. pp. 20-29) The Board approved and issued its Ofder of Removal
setting forth the grounds for removal, the nature of the notice, and the hearing accorded to the
Appellant. (R. pp. 20-29)

Factuélly, hearing ‘officer Cooper, the Board, and the Circuit Court all found, and

the record unequivocally shows, that the Appellant’s residence is situated in Lexington County. -
.The Appellant residés at 154 Old Laurel. Lane, Chapin, South Carolina. (R. pp. 175-178; R. p.
24) The boundary of Lexington County is established by S.C. Code Ann. § 4-3—370 and the
boundary of Richland County b'y S.C. Code Ann. § 4-3-460. In the area.proximate to 154 Old
‘Laurel Lane, Chapin, both of these statutory boundary descriptions reference “a point in Slice
Creek known as Rocky Ford,” which is shown on “the plat of said property, completed on
November 25, 1921, by W.A. Counts and J.C. Wessinger Surveyors, said plat being filed in the
office of the Secretary of Sta;[e,” (S.C. Code §§ 4-3-370 to 460; R. pp. 151-158)

At the evidentiary hearing, Mr. Bowers testified that the Appellant’s residence is



located in Lexington County. (R. p. 65, line 25; R. p. 65, lines 2-83; R. pp. 140-147, 150-158,
163-164, and 182-185, R. pp. 3-6, 8, 10, 14) Likewise, Mr. Miller, a licensed surveyor and
former Chief of thé South Carolina Geodetic Survey, testified that the Appellant’s residence is
located in Lexington County. (R. p. 8 line 6; R. p. 8, lines 19-115; pp. 156-162, 137-139, 179-
181, 163-164, 150-158, and 182-185) Based on the identification of Rocky Ford, a common
boundary feature referenced in both S.C. Code Ann. § 4-3-370 (Lexington County boundary) and
S.C. Code Ann. § 4-3-460 (Richland County boundary), the Appellant’s residence at 154 Old
.Laurel. Lane, Chapin is located in Lexiﬁgton County. |

IV. STANDARD OF REVIEW

This appeal arises from the Board’s removal of Appellant from.the office of
Board trustee under S.C. Code Ann. § 59-19-60. Appeals arising under S.C. Code Ann. § 59-19-
60 are iniﬁally to the Court of Common Pleas pursuant to S.C. Code Ann. §l 59-i9-560,_which
provid-esA that the court “shall consider an(i dispose of the cause as other equity cases are tried and
disposed of, and all parties of interest shall have such rights and remedies, including the right of
apbeal.” S.C. Code Anﬁ. § 59-19-560. Accordingly, in an action in equity, tried by a judge
élone, the appellate court has jurisdiction to find- facts in accordance with its view of the
pre‘ponderance of the evidence, as well as to correct errors of law. See Townes Assocs., .Ltd. V.
City of Greenville, 266 S.C. 81, 86, 221 S.E. 2d 773; 775 (1976); Mazloom v. Mazloom, 382 S.C.
307, 316, 675 S.E.2d 746, 751 (Ct. App. 2009). »

V. ARGUMENT

A. Appellant Is Not A Resident Of Richland County.

Appellant’s residence is 154 Old Laurel Lane, Chapin, South Carolina 29036.
Appellant has resided at this residence since approximately 2000, and at all times relevant to this

case. There is no dispute over these facts; only over whether 154 Old Laurel Lane is situated in



Richland or Lexington County.

All of the evidence in this case shows Appellant’s residence is in Lexington
County and not Ri.chland County. The testimony of Mr. Bowers and Mr. Miller establishes that
with Geographic Information System tools, Appel.lant’s residence can be located on Lot 4 of
“Final Subdivision Plat of Laﬁrel Springs” dated April 4, 1997. (R. pp. 179-181) This plat
shows an “Approx. County Line,” marked on it, which approximate county line also appears on
Richland County’s own tax mapping computer data base. (R. p. 176) Based on Richland
County’s map, Richland County granted “elector” status to Appellant. (R. p. 178)

However, the actual facts on the ground and mapping dafa show Appellant is not
a resident of Richland County, and Lexington County, the United States Geological Service, and
the United States Census Bureau all have other boundary lines near Appellant’s residence meant
_ to denote the _boundary between Richland and Lexington Counties. (R. pp. 163-164)
Additionally, the testimony of Mr. Bowers and Mr. Miller show that because the location bf
Rocky Ford is established and the relevant county boundary statues -cieﬁning the county
boundéries contain Sbeciﬁc beariﬁgs from that point, which can be plotted to locate the county
line near Appellant’s residence, the line is neither ill-defined, unmarked, or poorly marked.
Based on this bqundary line, Appellant’s residence is located inside of Lexington County.

2002 S.C. Act No. 326, § 9 only permits-a resident of Richland County to hold the
- seat on .the Board to which Appellant was elected (one of the seats allocated to Richland
County). S.C. Act No. 326 expressly states: “[n]otwithstanding another provision of law, in
Richland-Lexington School District 5: (1) three trustees must teside in Richland County and four
must reside in Lexington County.” Appellant held a seat of a trustee who “must reside in
Richland County.”

In South Carolina, the General Assembly alone has the power to set or change a



county boundary, S.C. Const. art. VII, §§ 7, 13 and art. VIII, § 2. Counties also depend on self-
generated or maintained maps, such as tax parcel maps for varioes county purposes; however,
“[i]n the absence of statutory authority, a county may survey its boundaries for temporary
guidance of its offices, But a survey so made is not binding on the adjoining county nor on the
public generally. 20 C.J.S. Counties § 29. The location of a disputed boundary line is a question
of fact. Danley Williams v. Moore, 400 S.C. 90, 102, 733 S.E. 2d 224, 230 (S.C. App. 2012).
Errors in an unauthorized map cannot change a legislated boundary line.

The South Carolina Cede of Laws sets the Richland-Lexington County line, and
Appellant’s residence is on the Lexington County side of this line. When, in late 2012, the
question arose concerning Appellant’s county of residence, the ORS, consistent with its statutory
duties, undertook to verify the location of the monument in the statutes identified as Rocky Ford.
The ORS followed and traced the relevant portions of the old surveys and verified the statutory
bearings to ensure accuracy.  The ORS then made a determination to a level of preeision
necessary t'e provide professional coﬁﬁdence in its determination.

The boundary of Richland County is set by the General Assembly in SC Code
Ann. § 4-3-460. The boundary of Lexington County is describ’ed in S.C. Code Ann. § 4-3-370.
Both statutory descriptiohs reference “a point in Slice Creek known as Rocky Ford.” Rocky
Ford is a common geographic featﬁre, or monument, used to establish the boundary between the
counties in the area of Appellant’s residence. The statutes describing Richland and Lexington
Counties contain language that the county line runs “S. 23° E. 142.5 chains to a point in Slice
Creek known as Rocky Ford; thence turning and running northerly along Slice Creek 164
chains....” The evidence admitted in this case demonstrates a consistent placement of Rocky
Ford on surveys and maps, which establish the fact tha_t Appellant’s residence is clearly and

unambiguously located in Lexington County. The testimony of Mr. Miller compellingly



demonstrates the consistent placement of Rocky Ford and the efforts taken to confirm its
location. (R. p. 93, line 6; R. p. 93, lines 17-115; R. pp. 45, line 17- p. 67, line 6; R. pp. 182-
185)

The overwhelming evidence in the record supports the Board’s and the Circuit
Court’s factual finding that the Appellant is not a resident of Richland County. Indeed,
Appellant’s residence is located hundreds of feet within Lexington County. When Mr. Miller
delineated the statutory boundary from Rocky Ford pursuant to statute in both directions as
descr.ibea in his testimony, he confirmed Appellant’s residence to be in Lexington County. The
- United States Cenéus tract maps, as well as those developed by the ORS for the General
Assembly further demonstrate that Appellant is a Lexington County resident. (R. pp. 140-147,
"R. pb. 163-164) |

The clear and convincing evidence in the record is that Appellant’s residence is
located in LeXingfon County. Any agreements between Lexington and Richland County officials
or county-generated maps are not official and cannot contravene, much less supérséde, the
statutory county boundaries. ‘Counties cannot by agreement, laches, or any other way change or
élter the county line. Only the General Assembly is authorized to move, change or alter a county
line. Accordingly, the Circuit Court properly determined as a matter of fact that Appellant is not
a resident of Richland County, and the Board respectfully asks this Court to affirm this ruling.

B. Appellant Was Properly Removed From The Office Of
School Board Trustee.

The Board’s Order of Removal removed Appellant from her position as a Board
trustee. The Board determined Appellant did not reside in Riéhland County as required by 2002
Act No. 326, § 9. Accordingly, the Board further determined Appellant was not qualified to

continue to hold her seat on the Board, pursuant to its powers to remove Board trustees for cause



under SC Code Ann. § 59-19-60.

In adopting Act No. 326 of 2002, the General Assembly transferred one of séven
.Board seats from Lexington to Richland County. The purpose of the move was to accommodate
the changing balancev of population in two portions of the school district to comply with the
Constitutional one-man-one-vote requirements for local representation. See, e.g. Avery v.
Midland County Tex'., 390 U.S. 474, 480-81, 88 S. Ct.1114, 1119 (1968). The very purpose of
the Act was to assure Richland County the constitutionally required level of representation on the
Board.

Area representation is a familiar form of local

representative government. The purpose is to give each and

every part of the city or town representation. Such

legislative plan is modeled in accordance with the national

and state systems. It is designed to render a council a

popular branch and keep it more directly in touch with the

people. ‘
Gaud v. Walker, 214 SC 451, 476, 53 S.E. 2d 316, 327 (S.C. 1949) (quoting, _McQuillen,
Municipal Corporations 2d Ed., Volume 2, § 598). Consequently, in order to be qualified to
hold her seat oﬁ the Board, Appellant must reside in Richland Cdunty. This residency
requirement is important, mandated by statute, and is rooted in fundamental constitutional
principles of eciual representation.

Further, S.C. Code Ann. § 59-19-60 provides generally that school district
trustees shall be subject to removal for cause by county boards of education. The County Board
of Education of Lexington and Richland Counties were abolished in 1994 and 1969, respectfully.
1994 S.C. Act No. 661; 1969 S.C. Act No. 140. The Lexington County Board of Education’s -
power and duties, including the power to remove school district trustees, were legislatively

devolved on the various school district boards in Lexington County, including this Board. 1994

S.C. Act No. 601. The Richland County Board of Education’s duties were generally transferred

8



on to the Richland County Council in 1969. 1969 S.C. Act No. 140. However, subsequently? the
General Assembly clarified that the Richland County Council did not have the authority to
remove school district trustees from office. 1984 SC Act No. 610.

Based on the statutes, the Board found it had the authority to remove Appellant
from the Board for cause under S.C. Code Ann. § 59-19-60. (R. pp. 20-29) Additionally, the
South Carolina Attorney General has also opined that the Board “would now most probably
possess the authority to remove a board member pursuant to the procedures specified in S.C.
Code Ann. § 59-19-60.” Op. S.C. Att’y. Gen., 2005 WL 1609288 (June 27, 2005); see also, S.C.-
Court art. IlI, § 27; State v. Seigler, 230, S.C. 115, 94 S.E 2d 231 (1956). The Circuit Court’s
decision that the Board has the authority to remove a Board member for cause is a proper
applicaﬁon of SC Code Ann. § 59-19-60 and should be affirmed.

The Circuit Court’s determination of the Board’s authority is logical, practical,
and consistent with the rules of statutoryponstruction. Brown v. County of Horry, 308 S.C. 180,
183, 417 S.E. 2d 565, 567 (1992) (“it is the duty of the court to ascertain the intent of the
‘legislature and give it effect.”); State ex rel. McLeod v. Montgomery, 244 S.C. 308, 136 S.E. 2d
778 (1964) (“The Court must presurﬁe the legislature did not intend a futile act, but rather
intended its statutes to accomplish something.) Bolton v. Doe, 266 S.C. 344, 349, 223 S.E. 2d
187, 189 (1976) (“A statute is not to be read in an atmosphere of sterility, but in the context of
what actually happens when human beings go about the fulfillment of its purposes.”).

It is clear under 1994 S.C. Act No. 601 that the four Board members from
Lexington County have the authority of a county board of education under S.C. Code Ann. § 59-
19-60 to remove a Board member. Further, it is reasonable and in harmony with Act No. 601 of
1994 and the South Carolina Const. art. IV, § 9 to construe S.C. Act No. 601 as also vesting this

authority in the Board as a whole. This is especially true in light of the express denial of the



authority to remove school board members to the Richland County Council in S.C. Act No.v 610.
Any other construction or interpretation of these statutes would yield the absurd result of four
' \
Board members having authority to remove a Board member under S.C. Code Ann. § 59-19-60,
while three others do not. Hodges v. Rainey, 341 S.C. 79, 91, 535 S.E. 2d 578, 584 (2000)
(stating “[t]he goal of statutory construction is to harmonize conflicting statutes whenever
possible and to prevent an interpretation that would lead to a result that is plainly absurd.”).
' Moreover, Appellant’s failure to satisfy the qualifications to hold the position of
Board trustee based on her residency clearly constitutes cause for her removal. “Cause is a
ﬂexiblé concept that relates to an employee’s qualifications and implicates the public interest.”
Op. Att’y Gen, 2005 WL 1609288 (June 27, 2005) (quoting 63C Am. Jur. 2d, Public Officers
and Employees, § 183 (1997). Here, the mandatory residency requirement establishéd by 2002
| S.C. Act No. 326, § 9 directly affects the constitutional rights and interests of the public and 1s'a
matter of significant Apublic interest. The public is entitled to have only legally qualiﬁed_‘
representation. Accordingly, Aﬁpellaﬁt’s failure to meet the residency requirements of a Board
member under S.C. Act No. 326 constitutes cause for removal, and the Circuit Court’s: order

affirming the Board’s removal of Appellant for cause should be affirmed.

C. The Appellant Was Afforded Due Process.

To establish a procedural due process viOlation, Appellant must show that (1) she
has a constitutional property interest in being a member of the Board, (2) the Distri;:t deprived
he.r of her property interest, (3) without due process of law (i.e. without notice and an
opportunity to be heard). Sunrise Corp. of Myrtle Beach v. City of Myrtle Beach, 420 F.3d 322,
328 (4th Cir. 2005). Appellaht cannot establish the elements of a due procéss violation.

Initially, Appellant does not have a constitutional property interest in being a

member of the Board. Elected public officials do not have a personal property interest in the

10



offices to which they are elected. Wright v. City of Florence, 229 S.C. 419, 428, 93 S.E.2d 215,
220 (1956); Anders v. County Council for Richland County, 284 S.C. 142, 144, 325 S.E.2d 538,
539 (1985). Public offices are created for the benefit of the State, and individuals have no
contract or property rights in their offices. Id. Anders, 284 S.C. at 144, 325 S.E.2d at 539.
Unless it is otherwise provided by the Constitution, public officials are subject to legislative
control, and the G;neral Assembly may provide for removal of public officers. /d.

Additionally, the Board provided Appellant with fhe statutorily required notice
and opportunity to be heard. S.C. Code Ann. § 59-19-60 sets forth the process necessary for
removal of a school district trustee. Specifically, S.C. Code Ann. § 59-19-60 states that “school
district trustees shall be subject to removal from office for cause...upon notice and after being
given an opportunity to be heard by the county board of education.” S.C. Code Ann. § 59-19-60.
Addiﬁonally, an “order of removal shall state the grounds thereof, the manner of notice and the
hearing accorded the trﬁste_e.” S.C. Code Ann. § 59-19-60.

In this instance, Appellant was given notice of the evidentiary hearing before
hearing ofﬁéer Cooper, and she elected not to participate in the evidentiary hearing, except to
object to the procéeding. Appellant was provided with a copy of the hearing officer’s Findings
and Récommendations. Appellant was provided with noiicc of the Board’s subsequent special
meeting to consider her residency and qualifications to serve on the Board. Appellant attended
the meeting and her counsel presented evidence to the Board for the Board’s consideration.
After the Board voted to remove Appellant from officé pursuant to S.C. Code Ann. § 59-19-60,
the Board issued an Ofder of Removal setting forth the groundé for its decision, the manner of
notice, and the hearing accorded to Appellant. (R. pp. 20-21) Therefore, the Board provided
Appellant with .the due process required to remove a trustee from office under S.C. Code Ann. §

59-19-60.
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Further, substantial prejudice mvusti be shown to establish a violation of due
process. Tall Tower, Inc. v. S.C. Procurement Review Panel, 294 S.C. 225, 233, 363 S.E.2d 683,
687 (1987); Felder v. Charleston County Sch. Dist., 327 S.C. 21, 26, 489 S.E.2d 191, 193
(1997). In regard to hearings by school boards “school board members are clothed with a
presumption of honesty and integrity...in the d.ischarge of their decision-making
' responsibilities.” Felder v. Charleston County Sch. Dist., 327 S.C. 21, 26, 489 S.E.2d 191, 193-
94 (1997). In Felder, the South Carolina Supreme Court held that where the factual findings on
the merifs were supponéd by the record and no evidence demonstrating actual bias existed, there
was no substantial prejudice. Here too, the Board’s decision on the merits is fully supported by
the factual record, and Appellant presented no evidence of actual bias. Accordingly, Appellant
was provided notice of the concern about her residency and legal ability to be a Board member
elected from Richland County; as well as an irppartia] hearing on the matter; due process requires
nothing more.

Nevertheless, Appellant now contends procedures under S.C. Code Ann. § 27-2-
105 (1976) should héve been followed, father thaﬁ S.C. Code Ann. § 59-19-60. Firét and
foremost, this issue ié not properly before the Court on appeal as it was neither raised, nor ruled
on by the Circuit Court in this case. Wilder Corp v. Wilke, 330 S.C. 71, 76,497 S.E. 2d 731, 733
(1998). Moreover, Appellant’s argument is simply inapposite to the facts and law of this case.
| This is not a case seeking to resolve a boundary dispute between Richland County and Lexingtoﬁ
County under S.C. Code Ann. § 27-2-105. No boundary dispute between counties is presented
by this case and there is no evidence that the boundary at issue is ill-defined, unmarked, or
poorly marked. To the contrary, the evidence before the Board and Circuit Court clearly shows
the boundary line as it is deriVed from Rocky Ford based on the statuary description of the

boundary between Lexington and Richland counties.
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Accordingly, this Court should affirm the Circuit Court’s fuling that Appellant

was provided due process of law as required by S.C. Code Ann. § 59-19-60.

V1. CONCLUSION

For the reasons set forth herein, Appellant is not a resident of Richland County,

and the Board acted within its statutory aui[hority in removing her from the position of Board
trustee. Therefore, the decision of the Circuit Court affirming the Board’s removal of Appellant
from the Board should be affirmed. |

Respectfully submitted,
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