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CERTIFICATE OF COUNSEL

Counsel for Petitioner certifies that the Petition for Rehearing was made and finally
ruled on by the Court of Appeals on October 19, 2017.

QUESTION PRESENTED

Whether the Court of Appeals erred when it found that the Assessor used a six-
year reassessment cycle instead of a five-year reassessment cycle pursuantto S.C. Code
Ann. § 12-43-217.

STATEMENT OF THE CASE

The Charleston County Assessor (the “Assessor” or “Charleston County” or the
“County”) filed a contested case hearing on March 17, 2014, before the South Carolina
Administrative Law Court (the “ALC”) challenging the decision of the Charleston County
Board of Assessment Appeals (the “Board”) on the grounds that the Board erred in
construing and applying an improper methodology of the valuation of real property owned
by University Ventures, LLC (“University Ventures”). The Assessor valued a Hampton Inn
and Suites (the “Property”) at $9,500,000 for the County’s 2010 countywide quadrennial
reassessment (hereinafter “2010 Reassessment”). University Ventures opined that the
Property should be valued as vacant land at $628,439, with no value for the
improvements. The Board agreed with University Ventures’ approach and excluded the
value of the improvements on the Property, and assigned a value of $628,439 for the 2010
Reassessment.

The ALC held a contested case hearing on January 21, 2015, to determine the
correct valuation of the Property. Although neither party filed a contested case hearing
for the ALC to determine the proper reassessment cycle, the ALC found that the 2010

Reassessment should have been implemented in 2009. A 2009 quadrennial



reassessment implementation would conflict with the previous cycles since the first
implementation in 2000. The ALC filed its Final Order and Decision on April 23, 2015,
(the “Order”), concluding, as a matter of law, that the 2010 Reassessment included the
years 2005 to 2009." The County filed its Notice of Appeal on May 19, 2015, challenging
the ALC’s Order.

The Court of Appeals heard oral arguments on January 25, 2017, and filed its
decision on September 14, 2017. The Court of Appeals reversed the ALC, finding that
the proper valuation of the Property should include the improvements but affirmed the
ALC'’s finding that the 2010 Reassessment should have been implemented in 2009. Both
the County and University Ventures filed cross petitions for rehearing, both of which the
Court of Appeals denied on October 19, 2017.

Petitioner seeks a writ of certiorari to review the portion of the Court of Appeals
decision that alters the Assessor’s five-year reassessment cycle from 2010 to 2009. The
Court of Appeals decision is at odds with the South Carolina Department of Revenue’s
(“SCDOR”) approval pursuant to S.C. Code Ann. § 12-4-510(3) of the Assessor’s 2000,
2005, and 2010 reassessment cycles. Therefore, the Court of Appeals affirmation of the
five-year cycle, where the ALC did not make the determination of whether the SCDOR

correctly approved the initial cycle, presents a novel question of law.

! The Order also ordered the Assessor to value the Property at $860,537 which represents only the
land as vacant without the completed hotel improvements.
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ARGUMENT
I THE COURT OF APPEALS ERRED WHEN IT FOUND THAT THE

CHARLESTON COUNTY ASSESSOR USED A SIX-YEAR REASSESSMENT

CYCLE INSTEAD OF A FIVE-YEAR REASSESSMENT CYCLE PURSUANT TO

S.C. CODE ANN. § 12-43-217.

This Court should grant the Assessor’s petition for a writ of certiorari because the
Court of Appeals Opinion No. 5516 is at odds with SCDOR’s order approving the County’s
reassessment cycle. Although the Court of Appeals held that the Assessor should have
implemented the 2010 Reassessment in 2009, the lower court did not conclude that the
County’s reassessments for future years should be adjusted. Moreover, the Court of
Appeals overlooked the parties’ stipulation to a date of value of December 31, 2008, and
the County’s duly adopted 2010 Reassessment Delay Ordinance, as evidence of the fact
that 2009 was the fourth year (i.e., the year the County conducted the countywide
appraisal and equalization program) of the reassessment cycle and that 2010 was the
statutorily prescribed fifth year (i.e., the year to implement reassessment), which was
delayed until 2011.

Therefore, this Court should review the Court of Appeals decision to the extent it
holds that the Assessor incorrectly calculated its five-year reassessment cycle because
(1) the lower courts’ rulings on the proper reassessment cycle is contrary to SCDOR’s
reassessment order for Charleston County and (2) the Assessor’s application of the

statutes and dates of value have proceeded in five-year increments since the first

implementation in tax year 2000 (delayed to 2001).



A. The Assessor Conducted the County’s 2000 Countywide Appraisal
and Equalization Program Pursuant to the South Carolina Department
of Revenue’s Order and Each Time Thereafter In Five-Year Increments.

The Court of Appeals misconstrued South Carolina law and ignored the substantial

evidence on the whole record when it found that “[tjhe Assessor’s repeated pattern of

delaying the implementation year for reassessment has resulted in confusion and

inconsistency because it has caused a six-year cycle.” Charleston Cnty. Assessor v.

University Ventures, LLC, Opinion No. 5516 (Ct.App.2017). The Court reasoned that

“[tlhe confusion over which value to use for the hotel seems to have arisen in part from
the Assessor delaying the 1999 reassessment to 2001, instead of 2000.” Id. There is no
evidence in the record to support a finding that the Assessor’s delay in implementing the
appraised and equalized values generated in 1999 caused a six-year cycle or that the
implementation of the revised values in 2001 was improper. Rather, the evidence and
case law support the fact that the County complied with an order issued by the SCDOR?
and implemented the Appraisal and Equalization Program in 2000. The Quadrennial
Reassessment Statute provides in pertinent part that:

Notwithstanding any other provision of law, once every fifth year each

county or the State shall appraise and equalize those properties under its

jurisdiction. Property valuation must be complete at the end of December

of the fourth year and the county or State shall notify every taxpayer of any

change in value or classification if the change is one thousand dollars or

more. In the fifth year, the county or State shall implement the program
and assess all property on the newly appraised values.

2 The proper construction of the Quadrennial Reassessment Statute is to implement the reassessment
program and assess all property. The purpose of the reassessment statute is to provide “some stabilization
to the property taxes owed on a piece of property.” Charleston Cnty. Assessor v. LMP Props., Inc., 403
S.C. 194, 200, 743 S.E.2d 88, 91 (Ct.App.2013). A reassessment and equalization of property values gives
property owners stability in terms of taxes by assigning a property’s fair market value based on a standard
date of value. Once the new values are determined in Year 4 of a reassessment cycle and implemented in
Year 5 of a cycle, those values are the basis for property owners’ property tax liability until the next
reassessment cycle’s implementation, typically five years later.




S.C. Code Ann. § 12-43-217 (Emphasis added).

“The words of the statute must be given their plain and ordinary meaning without resorting
to subtle or forced construction to limit or expand the statute’s operation.” Buist v.
Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006).

The genesis of the Court's misapprehension regarding the 2010 Reassessment
program is its reference to the “1999 reassessment.” The Court of Appeals cites to
Northbridge as a basis to establish 1999 was a reassessment year. 2004 S.C. Tax LEXIS
225. Northbridge sets forth the history of the quadrennial reassessment statute since
the adoption of S.C. Code Ann. § 12-43-217 in 1995 and its subsequent implementation
in Charleston County. Interestingly, Northbridge involved a similar challenge to
Charleston County’s Quadrennial Reassessment Program. The Court of Appeals
correctly noted that the Charleston County Assessor was a party to a reassessment
challenge where the ALC found that 1999 was a reassessment year. Id. Counsel for the
Respondent represented the taxpayer in that case and questioned, as he did here,
whether the Assessor was correctly calculating the five-year reassessment cycle. The
taxpayer argued that values must be based on the end of the valuation year, here,
December 31, 1999 (rather than 1998), and the Assessor argued that in order for
reassessment to be completed by December 31, 1999, the values must be based on
December 31, 1998.

In Northbridge, the ALC agreed with the Assessor and found that:

On February 3, 1997, the Director of the South Carolina Department of

Revenue, pursuant to general authority contained in S.C. Code Ann. § 12-

4-510(3), issued an Order to Charleston County which postponed the
implementation of the annual reassessment in Charleston County and
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directed the county to complete its countywide reassessment program by
December 31, 1999. Further, the Order directed the county to implement
the program in tax year 2000 and directed the Assessor to mail assessment
notices to all taxpayers by February 1, 2000.
Id.
Therefore, 1999 was the fourth year (i.e. the year the County conducted the countywide
appraisal and equalization program) and 2000 the fifth year of the cycle, i.e., the year of
implementation of the newly revised values.
Northbridge also set forth the correct application of the procedure for implementing
a one-year delay. The South Carolina General Assembly passed Act No. 93 in 1999,
which became effective on July 1, 1999. This Act amended S.C. Code Ann. § 12-43-217
by adding paragraph (B), authorizing a county by ordinance to postpone for not more than
one property tax year the implementation of revised values resulting from its equalization
program (which § 12-43-217 required to be implemented every five years). |Id.
Accordingly, during the first reassessment cycle, the County properly implemented a one-
year delay:
On December 14, 1999, pursuant to authority contained in Act 93,
Charleston County adopted Ordinance No. 1125 (“Ordinance”) which
postponed the implementation of the revised assessed values resulting
from the 1999 countywide appraisal and equalization program from
implementation in the tax year 2000 (as ordered by the Department) to
tax year 2001.
Id. (Emphasis added).
These conclusions of law are consistent with the Assessor’s application of the quadrennial
reassessment statute since its adoption and when the first valuations were conducted in

1999, a “reassessment year,” not the start of the reassessment cycle, i.e. 2000. See

Northbridge. The reference to 1999 as a “reassessment year” is consistent with the
6



Assessor’s application of the reassessment statute because implementation of these
values was scheduled for 2000 as directed by SCDOR, but was permissibly delayed to
2001 pursuant to S.C. Code Ann. § 12-43-217, as amended in 1999.

Carrying these five-year cycles forward and consistent with the Assessor’s
application, the next reassessment was conducted in 2004 and implemented in 2005;
followed by the next reassessment conducted in 2009 due to be implemented in 2010
(which was permissibly delayed to 2011); and most recently followed by reassessment
conducted in 2014 and implemented in 2015. Based on the Court of Appeals reliance on
Northbridge, the Assessor asks this Court to grant its petition for a writ of certiorari to
review Section | of the Court of Appeals decision.

B. Charleston County’s Quadrennial Reassessment Cycle Has Been
Conducted On a Five-Year Cycle, Not a Six-Year Cycle.

The Assessor’'s delay of previous reassessments has not resulted in a six-year
cycle. In completing a reassessment, assessors must appraise properties in their
jurisdiction in Year 4, which cannot occur during the same year as the implementation of
these values in Year 5 of the reassessment cycle. A delay does not change the number
of years in a quadrennial reassessment cycle to six years. Pursuant to S.C. Code Ann.
§12-43-217(B), “The postponement allowed pursuant to this subsection does not affect
the schedule of the appraisal and equalization program required pursuant to subsection
(A) of this section.” Therefore, the appraisal valuation process occurs in Year 4 of the
cycle, the “reassessment year,” and implementation of these values occurs in Year 5. The
values determined in the ‘reassessment year” are based on December 31 of the

preceding year (Year 3), in accordance with Lindsey v. S.C. Tax Comm’n, 302 S.C. 274,




275, 395 S.E.2d 184, 185 (1990)(citing S.C. Code Ann. § 12-37-900 (1976)(“[t]he
pertinent date to determine the value of property for a given tax year is December 315t of
the preceding year”)). Here, 2009 (Year 4) is the “reassessment year,” and the values
determined were implemented in 2010 (Year 5), albeit the implementation was delayed to
2011.3 By example, the last three reassessment cycles proceeded as follows:

TABLE No. 1: 2005 Reassessment

Tax Year | 2005 Reassessment Cycle Applicable Values

2001 Year 1 Tax liability based on 12/31/1998
valuations conducted in 1999

2002 Year 2 Tax liability based on 12/31/1998
valuations conducted in 1999

2003 Year 3 — Date of value is December 31, | Tax liability based on 12/31/1998
2003 (utilized by assessors to value | valuations conducted in 1999
properties for the next reassessment)

2004 Year 4 — Valuation of properties by | Tax liability based on 12/31/1998
assessors (“reassessment year”) valuations conducted in 1999
2005 Year 5 — Implementation of Values Tax liability based on 12/31/2003

valuations conducted in 2004

S Although State law requires that the implementation be completed in Year 5 of the reassessment
cycle, counties have the ability to delay implementation for one year by ordinance. If there is a delayed
implementation pursuant to a County ordinance and as authorized by State law, the values from the previous
reassessment cycle would apply for six years (See Table No. 2: 2010 Reassessment, Applicable Values
for Tax Years 2005 to 2010), and the values that are intended to be implemented in Year 5 of the cycle will
not be implemented until the following year or Year 1 of the next reassessment cycle (pursuant to the delay),
will apply for four years (See Table No. 3: 2015 Reassessment, Applicable Values for Tax Years 2011 to
2014), unless there is a delay in the next reassessment cycle. However, this postponement does not change
the amount of years in the reassessment cycle, but only delays its Year 5 implementation. A delay does
not excuse the Assessor from completing a reassessment pursuantto S.C. Code Ann. § 12-43-217 or move
the basis for the reassessment years back by one year. Instead, it adds another year for counties to tax
property at the previous date of value. Here, it is undisputed that Charleston County’s notices indicated
2010 was the year of implementation, as delayed to 2011 by a reassessment postponement ordinance.
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TABLE No. 2: 2010 Reassessment

*Implementation delayed to 2011

Tax Year | 2010 Reassessment Cycle Applicable Values
2006 Year 1 Tax liability based on 12/31/2003
valuations conducted in 2004
2007 Year 2 Tax liability based on 12/31/2003
valuations conducted in 2004
2008 Year 3 — Date of value is December 31, | Tax liability based on 12/31/2003
2008 (utilized by assessors to value | valuations conducted in 2004
properties for the next reassessment)
2009 Year 4 — Valuation of properties by | Tax liability based on 12/31/2003
assessors (“reassessment year”) valuations conducted in 2004
2010 Year 5 — Implementation of Values* Tax liability based on 12/31/2003

valuations conducted in 2004*

TABLE No. 3: 2015 Reassessment

9

Tax Year | 2015 Reassessment Cycle Applicable Values
2011 Year 1 Tax liability based on 12/31/2008
valuations conducted in 2009
2012 Year 2 Tax liability based on 12/31/2008
valuations conducted in 2009
2013 Year 3 — Date of value is December 31, | Tax liability based on 12/31/2008
2013 (utilized by assessors to value | valuations conducted in 2009
properties for the next reassessment)
2014 Year 4 — Valuation of properties by | Tax liability based on 12/31/2008
assessors (“reassessment year”) valuations conducted in 2009
2015 Year 5 — Implementation of Values Tax liability based on 12/31/2013
valuations conducted in 2014
The Tables illustrate “[tlhe Assessor's repeated pattern of delaying the




implementation year for reassessment” has not caused a six-year cycle. Rather, the year
the County conducted its appraisal and equalization program (the fourth year) has
systematically occurred in five-year increments. This pattern is unchanged, even when
the County enacted a delay ordinance as illustrated in Table No. 2 and Table No. 4. In
fact, even the Tables clearly show that the dates of value for each reassessment remain
on a five-year cycle. The only cycle that varies is the year of implementation if the County
adopts a delay. The Court of Appeals correctly noted that “any delay should have no
impact on the five-year reassessment cycle.” See S.C. Code Ann. 12-43-217(B).
Charleston County’s delays have not impacted the five-year cycle, as illustrated in Tables
1 through 4. Nevertheless, the Court of Appeals based its conclusion of law on the fact
that the 1999 reassessment was delayed to 2001, instead of 2000. But the reference to
1999 as the “reassessment year” does not mean the year 2001 implementation date
delayed the reassessment by two years, it simply means 1999 was Year 4 of the cycle
when values were determined, which by statute were due to be implemented in 2000
(Year 5) but were subsequently delayed to 2001.

Accordingly, Northbridge, discussed above, and Table No. 4: 2000
Reassessment, illustrate this point as follows:

TABLE No. 4: 2000 Reassessment

Tax Year 2000 Reassessment Cycle Applicable Values

1996 Year 1 Tax liability based on 12/31/1990
valuations™*

1997 Year 2 Tax liability based on 12/31/1990
valuations**

1998 Year 3 — Date of value is December | Tax liability based on 12/31/1990
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31, 1998 (utilized by assessors to | valuations**
value properties for the next
reassessment)

1999 Year 4 — Valuation of properties by | Tax liability based on 12/31/1990
assessors (“reassessment year”) valuations™*

2000 Year 5 — Implementation of Values* | Tax liability based on 12/31/1998
valuations™*
*Delayed implementation to 2001
**Quadrennial reassessment statute
adopted in 1995

This cycle is consistent with the Court’s reference to Northbridge and Charleston Cnty.

Assessor v. LMP Props., Inc.: “2004 was the year of the countywide reassessment.” 403

S.C. 194, 199, 743 S.E.2d 88, 91. See also Table No. 1: 2005 Reassessment. As
illustrated in Table No. 1: 2005 Reassessment, 2004 was the year the Assessor
conducted its appraisal and equalization program (i.e., the fourth year or reassessment
year), not Year 5 or 6.

Applying the Court of Appeals findings, if 2009 is Year 5 (year of implementation)
of the cycle, then 2008 would be the end of Year 4, and that would result in December 31,
2007 as the date of value (end of Year 3) for the reassessment, instead of December 31,
2008, as utilized by the lower courts, Appellant, and Respondent. The Court of Appeals
construction of the statute is problematic. It ignores South Carolina law and SCDOR’s
finding that the five-year reassessment and equalization cycle was conducted in 1999 and
implemented in 2000; it is not supported by the stipulated date of value of December 31,
2008; and it does not comport with a practical application of the quadrennial reassessment

cycles in Charleston County.
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C. The Court of Appeals Erred When It Found that December 31, 2008,
Was the End of the Fourth Year of the 2010 Reassessment Instead of
December 31, 2009.

Even if Northbridge and the SCDOR’s 1999 Order do not establish an important
reason for this Court to grant the Assessor’s petition for writ of certiorari, this Court should
consider the lower courts misapplication of S.C. Code Ann. § 12-43-217 and the County’s
Reassessment Notice to the taxpayer as its basis for granting the Assessor’s petition. (R.

p. 6,719 R p.10. 11, R. p. 11, § 12). South Carolina law provides that “[p]Jroperty

valuation must be complete at the end of December of the fourth year, and the county

or State shall notify every taxpayer of any change in value or classification if the change
is one thousand dollars or more.” S.C. Code Ann. § 12-43-217(Emphasis added). “The
words of the statute must be given their plain and ordinary meaning without resorting to

subtle or forced construction to limit or expand the statute's operation.” Buist v. Huggins,

367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006). It is undisputed in the record that on
June 30, 2011, the Assessor sent a notice to University Ventures titled, “Notice of
Classification, Appraisal, & Assessment of Real Estate 2011 Tax Year” notifying it that the
Property’s fair market value for the 2010 Reassessment cycle is $9,630,000 based on a
date of value of December 31, 2008. (R. p. 347). The 2010 Reassessment Notice states:
CHARLESTON COUNTY IS REQUIRED BY STATE LAW TO IMPLEMENT
A REASSESSMENT IN 2011. FOR THIS REASSESSMENT, BY LAW,
PROPERTIES MUST BE VALUED AS OF 12/31/08. THIS NOTICE

ADVISES YOU OF THE NEW APPRAISED VALUE AND ASSESSMENT.
PLEASE EXAMINE THE NOTICE CAREFULLY. . ..

(R. p. 347)(Emphasis added).
Moreover, the record shows that University Ventures sent a written notice of objection on

September 19, 2011, objecting to the 2010 Reassessment Notice. (R. p. 348).
12



The proper construction of the Quadrennial Reassessment Statute is to implement
the reassessment program and assess all property using the new values every fifth year.
It is undisputed that the County’s notices indicated 2010 was the year of implementation,
as delayed by the Reassessment Postponement Ordinance. The delay in implementation
does not excuse the Assessor from completing a reassessment pursuant to S.C. Code
Ann. § 12-43-217. The reassessment must be complete by the end of the fourth year, but
counties have the ability to delay implementation for one year by ordinance. That is
precisely what Charleston County did in adopting the Reassessment Postponement
Ordinance. In order to accomplish a reassessment, assessors must appraise properties
in their jurisdiction which cannot occur simultaneously with the implementation in the fifth
year. Therefore, the appraisal process must occur in the preceding (fourth) year of the
implementation (fifth) year. As stated above, “[t]he pertinent date to determine the value

of property for a given tax year is December 31st of the preceding year.” Lindsey v. S.C.

Tax Comm'n, 302 S.C. 274, 275, 395 S.E.2d 184, 185 (1990) citing S.C. Code Ann. § 12-

37-900 (1976); Atkinson Dredging Co. v. Thomas, 266 S.C. 361, 223 S.E.2d 592 (1976).
Since the tax year being appraised (fourth year) is 2009, with those values to be
implemented in 2010 (the fifth year), then the date of value must be December 31, 2008
(the end of the third year).

The parties stipulated at trial that the date of value for this reassessment was
December 31, 2008. University Ventures’ own expert utilized December 31, 2008, as his
date of value for his report. (R. p.473; App. R. p. 2). The Court of Appeals acknowledged
that the parties stipulated that December 31, 2008, was the uniform date of value for the

reassessment cycle at issue. (R. p. 5, { 6). Given these uncontroverted facts, the
13



Assessor advanced its statutory construction of the reassessment process before the
lower courts (i.e., 2010-fifth year implementation delayed until 2011, 2009 end of fourth
year, December 31, 2008, date of value). (R. p. 277, line 1- p. 278, line 16). “The
construction of a statute by an agency charged with its administration will be accorded the
most respectful deference and will not be overruled absent compelling reasons.” Buist v.
Huggins, 367 S.C. 268, 625 S.E.2d 636 (2006). “[W]here an agency is charged with the
execution of a statute, the agency’s interpretation should not be overruled without cogent
reason.” Id. at 276, 625 S.E.2d at 640. Nevertheless, the lower courts rejected the
Assessor’s statutory construction of the Quadrennial Reassessment Statute. However,
the Court of Appeals failed to find a compelling or cogent reason for overruling the
Assessor's application of the Quadrennial Reassessment Statute; therefore, this Court
should grant the Assessor’s petition for a writ of certiorari.

CONCLUSION

Because this case presents an important issue bearing on local county
governments, involves a decision by the Court of Appeals that is inconsistent with State
law, and presents novel legal issues, Petitioner respectfully requests that this Court grant

the petition for a writ of certiorari and review the Opinion of the Court of Appeals.
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