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COMES NOW Jamaal Gittens petitioning this court this court to vacate void judgment pursuant to South
Carolinas civil procedures Rule 60(b)(4) and provide punitive damages for deprivation of rights which

guaranteed pursuant to the United States Constitution 42 USC 1983

Statements on issues on appeal
Judge John Rakowsky placed a speeding violation on my MVR, suspended my commercial
driver’s license for failure to pay fines, when there’s no judicial precedents set forth him do so, this void
\
judgment caused me to lose my job, placed me in a position where no trucking company would hire me.
Judge Rakowsky argument is the legislative branch allows him to acting’in this judicial capacity, totally
ighoring Supreme Court rulings, the doctrine of precedent. It’s been written, ruled that “The Use of -
Highways for purpo;e of travel and trausportation is not a mere privilege but a common and fundamental

right which a citizen can’t be deprived 16 C.JS constitutional law sec 202 pg287 see 0 Am hir (1%)
constitutional law sec 329 pg 1135

Statements of the case
7/23/2014 1 received a ticket for allegedly speeding, I had written Lexington Municipal court-a |
motion to dismiss due to lack of subject maﬁer jurisdiction,, I was an over the road truck driver,
plus I stayed 2hrs from Lexington SC. I’'m aware that an officer cannot file his own service of
summons, and that an a_ppearanc‘e is not a accusatory instrument; I felt 1 could g’ei this issue

resolved by mail rather than coming to court, things didn’t work out as planned

"Argument
The United States Constitution established the judicial powers of the courts, Article III sections 2
clause 1 states the judicial Power shall extend to all Cases, in Law and Equity, arising under
this Constitution, the Laws of the United States; courts are limited in jurisdiction. The federal
constitution established a cdmmon law system, a system of law made not by legislators, but by
courts and judges. The supremacy clause in the constitution provides that state judges are bound

by the Federal Constitution, “The supreme law of the land”
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The Supreme Court said. the constitution must be interpreted in the light of common law, the principals
and history of which were familiarly known to the framers of the constitution South Carolina v United -
States 199 U.S. 437 (1905) The Constitution is a written instrument. As such, its meaning does not alter.

That which it meant when it was adopted, it means now.

Precedent

Lower courts are bound to the Supreme courts proceedings” Adam v Dept of Juvenile Justice of New
York City, 143 F.3d 61, 65 (gnd Cir. 1998) see Norton v Shelby County 118 U.S 425 (1886) The
decisions of the United Sates Supreme Court whether right or wrong are tﬁe supreme ,they are binding in
all courts of the land” Hoover v Holston Valley Community Hospital 545 F. Supp. 8, 13 (E.D. Tenn.

1981) see Jordan v. Gilligan, 500 F.2d 701, 707 (6th Cir. 1974)

The United States Supreme Court precedent is that standing is a necessary component of subject matter
jurisdiction “plaintiff must allege personal injury traceable to the defendant” See Allen v Wright 463 US

737,751, (1984)

Without standing, there is no actual or justifiable controversy, and courts will not entertain such cases.”

Clifford S. v. Superior Court, 38 Cal App. 750 (1975)

“Standing is perhaps the most important of [the jurisdictional] doctrines, standing represents a
jurisdictional requirement which remains open to review at all stages of the litigation...” NOW, Inc. v.

Scheidler, 510 US 249

t

Subject matter jurisdiction requires a competent witness or notarized affidavit demonstrating injury, and a
statutory or comgmon law basis for a remedy for the injury. Beaufort Reality Co v SC Coastal
Conservation League 346 S.C298 551 S.E 2d 588 (S.C Ct App 2001) also Blandon v Coleman 285 S.C

472,330 S.E2d 298 (1985)
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Pleadings, indictment, information

Subject matter jurisdiction is only determined from pleadings” Hall v State, 933 S.W.2d 363,326 AR
1996 see Hague v Committee for industrial Organization 307 U.S. 496 (1939) without a petition on
record, court has no jurisdiction Brown v VanKeuren, 340.118.122(1930) A complaint must state a
cognizable cause of action against a party Charles V Gore, 248 111 App 3d 441,618 NE.2d 633 (1¥ Dist.

1994) there must be a justifiable issues (cause of action) presented to the court through proper

pleading Ligion v Williams 264 IIT App 3d 701,637 N.E2d 633(1 Dist.1994)

It’s been ruled that an “Appearance Ticket is not accusatory instrument and its filing does not confer
jurisdiction over the defendant” People v Askinadze 636 N.Y.S 2d 554 (1995) see “people v Gabby
670.N.Y. §.2d 421 (1997) “traffic infractions are not a crime or public oﬁ’enée” people V battle 50

CAL.App.3d Supp (1975);

An indictment or complaint in a criminal case is the main means which a court obtains subject matter
jurisdiction, and is” the jurisdictional instrument upon which an accused stands trial” State v Chatmon,
671 p2d 531 538-(Kan 1983) The complain is:the foundation of the jut;isdiction of the magistrate or court
thus if these charging instruments are invalid, there is lack of jurisdiction Without a formal and
sufficient indictment or information, court does not acquire subject matter jurisdiction and thus an
accdéed may not be punished for a crime Honomichl v State 333 NW 2d 797,798 (SD 198§) Without a
valid complain any judgment or sentence is rendered is “Void ab inito” Ralph v police court of El Cerrito

190 p.2d.632.634.84.Cal App 2d 257(1948)

The judge of municipal court is acting as an administrative officer and not in a judicial cépacity
when Revocation drivers license, courts in administrating, do not act judicially, but merely
administratively Thompson v Smith 155 VA 367.154.SE.583 VA (1930) see Forrester v White,

484, U.5,219 (1988)
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Enacting Clause
South Carolinas Supreme Court Held that in order for codes /Statues to “have a force of law”, they must
have an enacting clause upon )is face, showing the authority by which they are promulgated, Title 56,
the code I supposed to have violated doesn’t contain that. Supreme Courts have further ruled, that any
law which lacks a required enacting clause is void on its face.. State v Paﬁerjdﬁ, 4 SE,.350, 352, 98 660

NC (1887) Smith v Jennings 45 S.E. 821. 67 SC 324, (1903) See Joiner v State, 155 S.E.2d 8,

South Carolinas codes have been revised, published without the enacting clauses; a statute book published
without the enacting clause is not a valid publication of laws, State of Nevada v. Rogers, 10 Nev. 120,
261 (1875) People v. Dettenthaler, 77 N.W. 450, 452, 118 Mich. 595 (1989) Kefauver v. Spurling, 250
S.W. 14, 15, 154 Tenn. 613 (1926);: People v. Dettenthaler, 77 N.W. 450, 452, 118 Mich. 595 (1989)
Vinsant, Adm' v. Knox, 27 Ark. 266, 284, 285 (1871) Commonwealth v Iilinois cent R. co 170'S, W
171. 175, ”160 Ky. 745 (1914) stickler v Higgins 106 S.W State of board of Equalization 96. P 2d
A 420,422 Mont (1939) Preckel v. Byrne, 243 N.W. 823, 826, 62 N.D.. 3564 (1932) see Ruling Case Law,

vol..25, “stames”.22, p 776 133, p. 884; citing L.R.A. 1915-B p 1065

Judicial immunity
It is clear that a judge who acts in the absence of subject matter jurisdiction may be held liable for

judicial acts stomp v Sparkman 435 1.S. 349, 98 S CT. 1099 (1978)

Where judge presumes to exercise jurisdiction beyond understood boundaries, judge is not entitled to

immunity. Dykes v Housemann, 743 F.2d 1488 (11% Cir. 1980)

When a judge knows that he lacks jurisdiction, or acts in the face of clearly valid statutes expressly

depriving him of jurisdiction, judicial immunity is lost. Zeller v. Rankin, 633 F2d 844 (9" Cir 1980)

A judge must be acting within his jurisdiction as to subject matter and person, to be entitled to immunity

from civil action for his acts s acts Davis V Burris 51 Ariz 220 75 p2d 689( 1938)
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When an officer acts under a state law in a manner contrary to the Federal Constitution, he “comes into
conflict with the superior authorilty of that constitution, and he is in that case stripped of his official or
representative character and is subject in his person to the ‘consequences of his individual conduct. The
state has no power to impart him from immunity from responsibility to the Supreme: auth(;ﬁty of the
United States.” By Law, a judge is an officer. The Judge then acts not as a judge, but a private
individual(in his person) The U.S Supreme Court, in Scheuer V Rhodes, 416, US 232, 94‘8 Ct 1687

(1974)
Competent fact witness

Defendant Rakowsky made affidavit stating he never received the complaint, didn’t show. up for
court. Had his attorney testify on his behalf, when he isn’t a competed fact witness with firsthand
knowledge; John Rakowsky couldn’t be cross- examined, impeached; him not receiving service
of summons is hearsay see SC civil procedures rule 801(c) “statements of counsel brief or in
argument is not sufficient for a summary judgment” Trinsey V Pagliaro 229 F. Supp.647 (1964)
see Gonzales v Buist 224 U.S 126, 56 1. Ed 693, 32, S Ct 463 (04/01/12)) United States v
Lovasco 431U.S 738 (1977) “no instructions was asked, but, we have said, the judge told the
jury that they were to regard only the evidence admitted by him, not statements of counsel”

<

Holt V United States 218 U.S. 245,54 L..Ed. 1021, 31 S. Ct 2 (1910)

Conclusion

Judge Rakowsky initiated a void judgment under a color of law, there no judicial proceedings that
support his type of judicial practice; he should know the elem.::nts of cause of action in a complaint;
defendant Rakowsky only obtains jurisdiction through sufficient pleadings, opposing parties with a
controversy, one that has suffered injury, Dank v Benson, 2000 OK 40, 5 P, 3d 1088, 1091 The United
States Supreme Court said “only individual complaints maybe maintained”, Hague V Committee for
industrial Organization 307 U.S. 496 (1939)
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I had a career as a Professional Truck driver, October, 2014 my employer special logistics iet me go
because their insurance company wouldn’t cover me do to this speeding violation, after I left special
logistics, 1 apglied for a company called global express, they would hire me, in fact they sent me my
MUVR, it shows a 47 in a 30 miles zone. January 31 2015 my car was repossessed because I didn’t have
any income; it damaged my credit report as well; it shows repossession. Judge John"Rakowsky void
Judgment deprived me from pleasumb'!e lifestyle; This void judgmcxii-,:has caused me a great deal of stress;
it affected my social life with friends and family; I wasn’t able to routinely provide for my family
throughout the holiday’s seasons the way I usually do. For the great deal of unnecessary stress, 1

accumulated thought this whole ordeal. I'm seeking one hundred thousand dollars in damages

o 0 o W

Jamaal A Gittens

NG Wy o 8 . L

Type or: prmted notary pame
r,pﬂ““ 7_‘{'93}’ e ;

Date

S\
\a'(’,’a‘\“-
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Gittens v Rakowsky
THE CSUPF Jamaal Gittens.

MR. GITTENS: Yes. How are you doing, Judge, sir?

sirx, Judge.

THE COURT: 7'm fine. All right. Mr. Gittens, tell me

MR. GITTENS: Well, Judge Rakowsky -—-
THE COURT: Who is Judge Rakowsky?

ITTENS: A magistrate judge.

(O]
=

MR.

THE CCURT: In Lexington Codnty?

MR. GITTENS: Yes.

THE COURT: Okay.

MR! GITTENS: He placed a spee dlnq violations on
and suspended my commercial driver’s license when Ee
constitutional grounds to do so. I had sent petitions

the Court, vyou know, and nothing every followed it. So

wnat

T did was in March I actually filed a petition to sue Judge

THE COURT: How -- back up & little bit. How did it

ever get in front of Judge Rakowsky; were you charged wit

something

MR. GITTENS:

speeding violation on my

THE CCU How did
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GITTENS: Yes

COURT :

STTTENS: No.

don’t live in South Carolina, and At

regsponded and

isdiction over

]
-
jon
-
-
&

THE COURT: Right

ENS:

THE COURT: How -

Then 1

, I got a speeding ticket.

All right.

said that Title

- wWho

responded back toe Mr.

6/29/16 4;{
Yes.

with him?

to

You went court

ed, you Know, a

jurisdiction because 1

Torney Clifford Koon

5¢ give the court’s

Kecon, oke

ot}
G

MR, GITTENS: Attorney Clifford Koon.

COURT: I

challenging jurisdict
turisdiction.

T COURT:

Ckay.
MR, GITTENS: Yesa
COURT: ALl r

THE

MR. GITTENS: How

veral petition

H

THE COURT: Okay.

£

violation?

rraffic

know,

ion.

h. So that’'s

ight.

but what’s he got

to do with it, was

At that time T had -- 1 was

He had.responded to my motion on

how it got started.

the situation got started, and I had

g Lo

to vacate void judgment and none of

Did

the

7~

clerk’s office

concex:

+them ne

YOU
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THE
guess’?

MR.

v Rakowsky

GITTENS: No, I didn’t.

COURT: You did not app

COURT: So then he must

GITTENS: Well, actuall

mail, vyou know what I'm saying,

3.8

didn’t appeal == that I didn’t

letter back to the attorney.

THE
MR

THE

MR.

MK,

THE

COURT: Where do you 1li
GITTENS: I. live in Cha
COGRT: All right.
GITTENS: So, you know,
COURT: I understand.
yvou guilty and then he

GITTENS: Exactly.

CQURT: Ckay.

6/2G/16

ear?
ear

And I sent the

ve?

rlotte, North Carclina.

I'm likée t¥Wo hours away.

3¢ then he found you; 1

sent that into the DMV?

GITTENS: So at that time all T did was just sent

COURT: Ckay.

R suissEna N1 - o~ 3, -
GITTENS: -- vyou KOocw.
.

COURT: And

urt. The motion to vacate,

constitutional right ==
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Gittens v Rakowsky 6/00/16
you know, nobody never, you know, they hung up.

THE COURT: You sent something to the clerk’s coffice?

MR. GITTENS: Yes, it was sent to the clerk’s

every time I called they say they never received 1t or, you

xnow, they hang up the phone and stuff like that, so —-

THE COURT: Did you serve that on Judge Rakowsky?

MR. GITTENS: OR, no. This is just a motion to v

void judgment. I sent that then. This has been golng back

to probably 2014. This is the early stage. T was Jjust

pasically petiticning to vacate the
all, under federal, you know;,; Rule 60, at that time.
THE COURT: Okay.

MR. GITTENS: Before this. All I wanted to do was

vacate>it, okay. A void judgment can be ccllate
attacked at any time.

THE COURT: I understand.

MR. GITTEN3: Yeah. So

asked for, ckay. And that

getting employed, you know. I had a lot of places, you
know, so my company had tc let me go. So they're not

wi/or my other

towards Judge Rakowsky.

did that?

why we' re

a minuts,

void judgement, that's
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that?

2 0 MR. GITTENS: Well, this was filed, this civil action

nper 10.

4
il

[
beie
3
'“)“

4

a metion to proceed

5 Mﬁ. GITTENS: And then they grant m

7 ¢ THE COURT: To do what?

itvil action.

8 MR.

To —- te not pay for the ¢

9 THE COURT: Ckay. 8o allowed you to go forward pro se?
10 | MR. GITTENS: Yes, exactly.

1M THE COURT: All right. And did vyou ‘serve it on Juds

j
(&
L
I

12 | Rakowsky?

she saig

13 . MR. Yes. When I spoke to the

14 < he was at 110 -- he was at 110 Maiden Lane. So I actually

15 sent 1t there because you can send certifli
16
17

18

19

20 action, certified mail and I got

21 that it Nobody never sent nothing back to me

22 he’s not here anymore. Let’s just say I

23 vou know, npobt give it to him, vou

24

COURT:

25

ROA002
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MR. GITTENS: Sc¢ I just -—= I’m saying when he hasn’t

responded I filed a motion for summary judgment in the tims

allowed, within the time allowed, you know, pursuant to
South Carolina Rules of .Civil Procedures.

THE COURT: A1l right, and then the attorney -- I gue
he’s representing Rakowsky?

MR, GITTENS: Yes.

KR 5
18 caser

THE COURTf Filed a moticn to dismiss th:

MR. GITTENS: Yes.

THE COURT: Because he says you did not serve the
summons and GOmplaint>oh —

MR. GITTENS: Yes.

THE QQURT;f%A'Jude Rakowsky.

MR. GITTENS: Yes.

THE COURT: And he also raises the issue of immunity.

MR. GITTENS: Yes, exactly.

THE COURT: Okay. And then you filed oppesiticn --

THE COURT: —-— to the motion bo dismiss?

MR. GITTENS: Yes.

Saying basically the same thing you've

=~ in the mo

.o

MR. GITTENS

g
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g ' THE COURT: That he didn’t have jurisdiction.

2 .w ’ MR. GITTENS: Yeah, exactly, based coff United States

3 Supreme Court proceedings and South Carolina’s proceedings,
4 South Carclina Supreme Court proceedings.

5 THE COURT: You've done a lot of reseazch on this?

6 MR. GITTENS: Oh, definitely.

-nCOURT: And your ~- when you say you served the

8 summons and complaint, I see =~ well, I see a return

9 receipt, but I can’t read it.

10 MR. GITTENS: Well, yeah. They == the clerk of court
11 had the origimal, but J. Graham actually um ==

12 THE COURT: I see J. Graham.

13 MR. GITTENS: Yes.

14 THE COURT: You knew who that is?

No, I don’t. I don’t even know who tThat

15 CMR. GITT

16 is, but he signed it at Maiden Lane where Judge R

fice.

17 = employment

18 COURT: ALl right. All right. Thank you, sir. Mr.
19 Cox.

20 MR. COX: Thank yeu, Judge. Just a little more

21 background, Judge. Mr. Gittens was

22 Ticket, tre the Town of

than tws

23 more than fifteen,

24 N

Lon, Your Honoer. e’ s not &

ROA002%
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competent fact witness. Allegedly was speeding.

THE COURT: ALl rigl

Allegedly.

MR. CC¥: Allegedly speeding, right, that he was
convicted for. July 24, 2014, was the date of that. He was
given notice of his trial. He did write in, I think,

objecting to subject matter jurisdiction, which was

considered by the judge at the trial that he did not attend,

)
and was denied, in which the judge found that he did have

THE COURT: Is there any tfa“scr1pt to that?

MR, COX: You know, Judge, I haven’t locked. I hadn't

even looked to see 1f there is.

THE COURT: Okay.

MR. CDX: But I can definit do that i1f we need fo.

Like I said, he was given notice. He didn’t appear. He was
115 absence and found that he

iclated the speeding statute and Judge Rakowsk

cipal judge presiding at the time. He is no _onger

3]

in Lexington.

o e
Gittens has

court first against

And

ROA0023




ek

Gittens v Rakowsky 6/20/16 1

1 ; He really doesn’t allege anything against Judge

2 Rakowsky other than he acted without jurisdiction, so

H

3 th

re’s really no

(‘3’

egations of wrong-doing other than ne

=

4 didn’t have -“urisdiction to hear the

case, which i

o
]

an

5 absurd argument.

6 First, as you noticed, Judge, we filed this Motioen to

to property serve Mr. Rakowsky. It does
8 - not appear and he was served pursuant -tc statutory law and
9 E that it was not a return receipt restricted delivery and it
10 . not served upon Mr. Rakowsky. He filed an affidavit that he
11 . never received it and was never served with it. So service
12 . is not proper under South Carolina law and he has not been

N

13 || served, but even -- you know, we answered the lawst

even
14. if it was <erved. We went by that date, the 29, and we gol
15 our answer in and our Motion to Dismiss within 30 days of

16 - that. |

17 The second grounds for our dismissal, Judge, 1s this

18 rgument that he didn’t have subject matter jurisdiction.

19 It’s just not true and‘there is no basis for that allegation

20 Court’s in South Carclina are vested

21 with a number of

Carclina Legils

23 which gives

Ffic v

L

24 tr wicipal Courts

25 durisdict:

ROA0024
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occuring in their jurisdiction. 14-25-5

Municipal of the

states that service c¢f a Uniform Tx

]

you know, Judge, that’s bheen

¢

to use in order to give somebody a
invests

charges for which those tickets

&

oo

verses Smith, 376 S5.E.2nd 271
4

Courts do have subject matter

Dasis of Mr

viclations, and I have —- the

just says there’s no enacting clauses.

his burden of proof, but I've got ~- I've

that created these statutes,

have enacting clauses, ol course.

NS: An enacting clause,

an

Judge, all these laws

Ie

legislature and in a manner prescribed by

in “urisdiction —=

nNATY EaasTash kN Kol - 3 - F g oy e
MR, GITTENS: I don't see an

show

me,

I gave you -

establishes

Unified

traffic
municipal courts with jurisdiction
are issued.
. has found that Municipa.

jurisdiction to heaxr

Obviously, -

Judge,

6/20/16 12

th

o

Judicial

proclaimed the ticket you have

viclation,

to

&)

dispose cr th

I have Pickens

traffic

Gittens ~- he

gone and

and

the Judge see 1t7

v o e ] g X 7 FOR A
were passed py the

law with enacting

clause. Can you

ROA002
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Gittens v Rakowsky 6/20/1¢ i3
MR. GITTENS: I apologlize, sir.

THE COURT: ALl right.

MR. COX: I think he’s under th

(‘?

sconception 18 that
the enacting clause must appeay in the code s;ci"on. You
know, as you know, in the code section i1t’s just put in
those sections so they’re easier to find. I think he’s
under the misconception that you have to have an enacting

clause in every code section, which you don’t. But these

/.
laws that were passed do have enachting clauses in them. As

dces every law pas ssed by the in South Carolina.
For that reason, Judge, for those two reascns we asked
that this be dismissed.

TEE COURT: All right.

MR. GITTENS: May I proceed, siz?

THE COURT: Yes, sir.
MR. GITTENS: Your Honor, the United States Constitution’
est ablLSWWd a system of law not made by legislaters, bul by

e Constitution

The Supren

courts and judc

cy Clause of
provides that state courts must be —- state courts are bound

the federal constitutions. The United 3States Supreme

o]
g

t’s proceeding is that standing is a necessary compone

(@]
o]

o
Iy

subject m: furisdiction.

Y

THEIED VT 13 2y oy e R
THE COURT: That wnat 13

MR. GITTENS: Standing.
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Wright {sp).

standing is a requirement and lower courts must provide --

Reaufort

can also see Blanding verse

Supreme Court have ruled in Smith

codes must have

statutes and

its face showing authority by which they are cumulated.

just can’t
The reason why 1t have to be upor

where the ‘law came from,

you know

possible fraud. You see what I'm

courts have ruled that every law enacted requires an

enacting clause upon its face or

have —-- in

praeme Court

judicial capac

Courts Administration does nol ac

nistratively. The Supre

carn make an act a crime

have

L8 cirrouit ©

an

y

and Lts

accusator

durisdi

South Carolina Suprenme Court concluded that
Supreme Court rulings.

Reality, Scuth Carolina Coastal

Coleman,

have —- you know, it has to

Smith ve

ive c¢fficer,

© judicially but merely

OUrt proceeac

appearance ticket 1s

[e»]
\'\
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Yyou
okay. South Caroclina
verse Jenning that a law,

an enacting clause upon

It

be upon that face.

that face to let you know

what I’'m saying, for

saying? Several supreme

it’s void. Okay. The.

rse Thompson, the municipsl

not in
drivers”’

of a license.

=)
&
&
o]
o
}__l
G

us

not

the

ardc

~J
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1 i complaint is the main means a court chtains subject matter
I | jurisdiction so you can challenge that instrument as well.
3 | Was there anythi filed with associated cause éurbuirt to
4 || federal rules of evidence? I’'m saying was there4affidavit

5 of the, you know what I’m saying, of the so-called competent

first-hand knowledge? I'm saying did they

6 fact witness with
7 mave an indichbment? No, they didn’t have an indictment.

8 The Sur e Court says to proceedings, you know what I'm

9 saying, wheres state have tc follow and standing 1s a
10 necessary cdmgonent te subpject matter jﬁrisdiction and 1t
11 doesn’t contain an enacting clauée upon its face. So you
12 don’t know where the law came from.

13 THE CCURT: All.right.

14 ‘i MR. GITTENS: And, alse, I['d likée to say subject matter

15 . ‘jurisdiction cnly determine the pleadings. The court does

T1on unle have a petition on

16 net hav

17 look at Hall State. Also in Haig

18 ittes For Industrial Lzation the US Court

i

19 basically sald only natural people can file a complaint. A

20 §  corvporation doesn’t -- people - Cniy persons

21

22

23 1S S8 U g the state 1s a corpor

24 to e a p2rson you can

25 is an

ROA0028 = o : T R
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rhat as well, you know. But the 3Supremne

sets the requirements, ed States

highest federal court

the

and

courts Supreme

have to abide by

.

standing in here, there's

.

+ jurisdiction also there’s

also saying we have to chall

delegate authority gives anybody to file

what I’'m saying. Does Koon have a valid

anything? What delegate anthority gives

anything? We have to check the status a

THE COURT: All right.

a look at it, Mr. Gittens. I'm going

Mr. Cox give me a proposed order. You

the first case. You understand what

MR, GITTENS: Neo, [

THE, CCURT: Well, I'm going to

an order. But if you want to

+he same thing to Mr.

order that you think I should sign I'11
~nd T711 consider it. If you don’t care

Now,

reguirem

no injured party

no petitic

Thank vou very
to ask
heard me say

I'm

Suprens Court, the

ents and the lower

G Yo -
cnere’ 8 g
Lohlat

deprived the

record, you
what |
know

anvthing, vou
Z i g B

ile

b

license to
him to £il
s well.

ry much.

that you and

that in

s

saying?

and I'm goling

an

to give me

of order, conc
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Gittens v Rakowsky 6/20/16
MR. GITTENS: Yeah. Ckay. And I -~

THE COURT: Where do you want me to —-

17

MR. GITTENS: —- and alsc this is a collateral attack on

a void ‘judgment, too, is what I'm saying.

THE COURT: What do you want me to do?

MR, GITTENS: I want this dismissed.

THE
MR. GITTENS: Yeah.

THE CCOURT: Well, then tell me in an order w

should be dismissed.
MR. GITTENS: Okay. That sounds good.
THE CCGURT: How rwuch time do you need?

MR. GITTENS: You can give me -- I'm going to ¢go st

z

“teen days —-

O

n it. today and just give me like fi
THE COURT: That’'s

~= fifteen to thirty days to get the
Y e

MR, GITTENS: Thirty days. Give me thirty da

THE COURT: You’ve got 1t.

you Know what I'm

02, vyou know, in other

v be -— it has to sa

hy it

art
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enacted

by

Okay.’

MR. GITTENS: Yeah.
THE COURT: You’

GITTENS: Yes.

URT:

Your

GITTE Yes.

‘_'-

*1

THE COURT:

want you to mail it,

MR+ GITTENS: Okay.

- today on this ruling?
THE COURT: No, sir,

until I

le five

the fi

GITTENS:

THE COURT: So 1've
study 1t
. Okay.

i
foi

B

the General

All right,

ssembly.

understand.

you do the s

Honor.

We’re going to gi

okay?

go

writing

You

So

You've got

Good enocugh

live

<n
o
B
@]
o

noe —— 80 no

I'm going to

understand what you —-- you know, you just

minutes ago.

t To go look

¥y
i h

down

w

6/7

ame thing, Mr

. I'm going

an address w
Judgment can
walt thirty

ha

at it. I

ve

Y a W

0/16 18

re going to mail me something within

to have

nere I

be made

days

. \] —
nded me

You

[

don
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Gittens v Rakowsky ~ 6/20/16 19
1 1 have to file it. You just have to send it to me.
2 MR: GITTENS: Ckay. Thank you.
3 MR. COX: And, Judge, just so I know where do - you want
4 me to send it to; is it your office in --
5 THE COURT: Yeah.
6 MR. COX:“ -~ Columbia? Okay.
7 . THE COURT: You can send it by emeil 1f you prefer to a
8 %‘ hard copy.
9 é MR. COX: Yes, sir.
10 ; THE COURT: Which ever you prefer.
11 f: {Address for Judge Cocper passed to Mr. Gitfens.)
12 | THE- COURT: Okay. Thank you'véry much.
13 MR. COX: Thank you, Judge.
14 fz MR. GITTENS: Thank you, sir. You have a nice one.
15 ;; {This proceeding was concluded})
16
17

18

19
20 /
21 .
22
23
24

25
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON Case No. 2016-CP-32-263
Jamaal Gittens, Ll E}E R
Plaintiff, ORDER DENYING PLAINTIFF’S MOTION
FOR SUMMARY JUDGMENT AND
Vs. GRANTING DEFENDANT’S
: MOTION 70 DISMISS
John R. Rakowsky,
Defendant.

This matter comes before me on Plaintiff’s Motion for Summary Judgment and
Defendant Rakowsky’s Motion to Dismiss the Complaint. Plaintiff’s Motion is based upon the
argument that Rakowsky was served with the Su;nmons and Complaint and the he failed to
answer the complaint within thirty days of service. Rakowsky’s Motion to Dismiss was filed on
two grounds, including lack of service of pleadings pursuant to Rules 12(b)(2), 12(b)(4) and
12(b)(5) of the South Carolina Rules of Civil Procedure and the doctrine of judicial immunity. A
hearing was held in this matter on June 20, 2016, |

On /July 24, 2014, Plaintiff Jamaal Gittens (“Gittens™), was issued a Uniform Traffic
Ticket and given a summons to appear in the Town of Lexington Municipal Coﬁrt for trial upon
violation of S.C. Code Ann. § 56-5-1520(G)(3), Speeding in excess of fifteen miles an hour but
less than twenty-five miles an hour above the posted limit. He was inside the Town of Lexington

city limits when he was cited. Despite receiving notice of the trial date, Gittens did not appear

for the trial and was tried in his absence.

co,
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Gittens has now brought suit against John Rakowsky, who was acting as Presiding Judge
of the Town of Lexington Municipal Court during the trial, claiming that the court did not have
subject matter jurisdiction to hear the case. |

L Gittens’ Motion for Summary Judgment

Gittens claims that he served Rakowsky with a copy of the Summons and Complaint. As
proof of this, he provided the Court with a “proof of service” dated March 2§, 2016 attaching a
certified letter receipt addressed to John Rakowsky at the address for the Town of Lexington.
The receipt shows that a persoﬁ named Jay Graham signed for the letter. Rakowsky provided an
affidavit to the Court stating that he has never been served with a copy. of the Summons and
Complaint.

- Plaintiff’s Motion for Summary Judgment is denied. Plaintiff has failed to serve a copy
of the Summons and Complaint uponv the Defendant in compliance with South Carolina law. It
appears that the certified letter was not sent return receipt requested, restricted delivery to
Rakowsky at his address and was not signed for by him. This is not proper service upon an
individual pursuant to Rule 4(d)(1) and it is not proper service by mail pursuant to Rule 4(d)(8).
In addition, Rakowsky states in his affidavit that he never received service of the summons and
complaint.

Furthermore, a review of thev court file indicates that an Answer and Motion to Dismiss
for failure to properly serve the Summons and Complaint were filed on behalf of the Defendant

on April 29, 2016, within thirty days of the letter signed for by Jay Graham.

R
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I Rakowsky’s Motion to Dismiss

For the same reasons addressed above, Rakowsky’s Motion to Dismiss is granted for lack
of proper service upon Defendant. Plaintiff failed to serve the Summons and Complaint upon
Defendant as required by South Carolina law. )

Even if the action had been served correctly, Rakowsky, as a munfcipal court judge, is
entitled to judicial immunity from suit as a matier of iaw. “The grant of a moti‘on to dismiss will
be sustained only if the facts alleged in the complaint do not support relief under any theory of
law.”  Stiles. v. Onorato, 318 S.C. 297, 457 S.E.2d 601 (1995). “Judicial immunity affords
absolute immunity from suit.” Stump v. Sparkman, 435 U.S. 349, 55 L. Ed. 2d 331, 98 S. Ct.
1099 (1978). “In other words, judicial immunity, if applicable, acts as a bar to suit, not jugt as an
ultimate bar to relief. Therefore, a finding of judicial immunity renders a complaint alleging
judicial misconduct meritless.” O'Laughlini v. Windham, 498 S.E.2d 689 (Ct. App. 1998).

Judicial immunity is an absolute bar in the sense that it absolutely bars litigation against
thé judicial officer in certain circumstances. However, it is not without limitations. The United
States Supreme Court has carved out three exceptions. The first exception (and the one cited by
Plaintiff) is that no judicial immunity exists if the judge acts in the “"clear absence of all
jurisdiction.”" Stump v. Sparkman, 435 U.S. 349, 357, 55 L. Ed. 2d 331, 98 S. Ct. 1099 {1978);
O'Laughlin v. Windham, 330 8.C. 379, 498 S.E.2d 689, 1998 S.C. App. LEXIS 40 (S.C. Ct. App.
1998). No immunity is granted if “there is clearly no jurisdiction over the subject-matter . . .
[and] the want of jurisdiction is known to the judge . . . ." Stump v. Sparkonan, 435 U.S. 349, 357,
55 L. Ed. 2d 331, 98 S. Ct. 1099 (1978). The question, then, is "whether at the time [the judge]

took the challenged action he had jurisdiction over the subject matter before him," and, in

ROA0037



answering that question, "the scope of the judge's jurisdiction must be construed broadly . . . ."
1d.

As a sitting judge, Judge Rakowsky is entitled to Judicial Immunity from suit and
dismissal of this action. Judge Rakowsky clearly had subject matter jurisdiction to hear the case
against Gittens.

The South Carolina General Asserably created thel"I\Aunic.:ipal Court System and provided
it with the subject matter jurisdiction fo hear and decide traffic cases and certain other
misdemeanors. See, 1949 S.C. Act (46) 466; 1980 S.C. Act No. 480; 1975 S.C. Act No. (59) 692
and 2012 S.C. Act No. 263; also Pickens v. Schmitz, 297 S.C. 253, 376 S.E.2d 271 (1989)
(finding that municipal court had proper subject-matter jurisdiction to ‘hear traffic violation case
resulting in a DUI conviction). These Acts were then codified as S.C. Code -Ann. § 56-5-6150,
5-7-10, S:C. Code Ann. § 5-7-90 and S.C. Code Ann. § 14-25-5 (see legislative history).

S.C. Code Ann. § 56-5-6150, enacted into law by the South Carolina General Assembly,
at 1949 §.C. Act No. (46) 466 states,

Trial jurisdiction of municipal courts.

All municipal courts of the State may try and determine criminal cascs involving

violations of this chapter occurring within the respective limits of such

municipalities when the penalty prescribed by this chapter for such violations

does not exceed thirty days' imprisonment nor one hundred ddilars' fine and may

have trial jurisdiction over such criminal cases the same as magistrates.

S.C. Code Ann. § 5-7-10, enacted at 1975 S.C. Act No. (59) 692, states,

The provisions of this chapter provide for the structure, organization, powers,
duties, functions and responsibilities of ‘municipalities under all forms of
municipal government provided for in Chapters 9, 11 and 13 unless otherwise
specifically provided for in those chapters. The powers of a municipality shall be
liberally construed in favor of the municipality and the specific mention of
particular powers shall not be construed as limiting in any manner the general
powers of such municipalities.
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S.C. Code Ann. § 5-7-90, see, 1975 S.C. Act No. (§9) 692; 2012 S.C. Act No. 263, § 1, states,

Trial of persons charged with violations of ordinances of municipality or laws of
State

The municipal judge or judges of a municipality shall speedily try all persons
arrested and incarcerated with violations of the ordinances of the municipality or
the laws of the State within their jurisdiction in a summary manner without a jury
unless jury trial is demanded by the accused. Trial must be held within ten days
after the arrest ov at a time sgheduled by the court, in which event the trial is
deferred. The municipal judge shall have the same power as a magistrate to
compel the attendance of witnesses and require them to give evidence upon the
trial before them of any person for the violation of ordinances of the municipality
or the laws of this State subject to Section 5-7-30.

S.C. Code Ann. § 14-25-5, enacted at 1980 S.C. Act No. 480, states,

Establishment of municipal courts by ordinance; facilities for courts; use of
magistrate court by municipality

() The council of each municipality in this State may, by ordinance, establish a
municipal court, which shall be a part of the unified judicial system of this State,
for the trial and determination of all cases within its jurisdiction. The ordinance
shall provide for the appointment of one or more full-time or part-time judges and
the appointment of a clerk.

(b) Any municipality establishing a municipal court pursuant to the provisions of
this chapter shall provide facilities for the use of judicial officers in conducting
trials and hearings and shall provide sufficient clerical and nonjudxcmi support
personnel to assist the municipal judge.

(¢) Any municipality may prosecute any of its cases in any magistrate court in the
county in Wthh such municipality is situate upon approval by the governing body
of the county

Furthermore, §.C. Code Ann. § 56-7-10, see 2005 S.C. Act No. 68, states,

The service of the uniform traffic ticket shall vest all traffic, recorders’, and
magistrates’ courts with jurisdiction to hear and to dispose of the charge for which
the ticket was issued and served. This ticket will be designed by the department
and approved by the Attorney General.
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Despite these clearly crafted code sections vesting Judge Rakowsky with subject matter
jurisdiction to d.ispose of the charge against him, Gittens claims that S.C Code Ann. §5-7-10, §5-
7-90 and §14-25-5 56-7-10 have no force and effect because they contain no enacting clause as
required by Art. IIL., sec. 16, of the South Carolina Constitution. Again, Plaintiff’s basis for this
lawsuit fails. Plaintiff has produced no evidenice that the laws passed by the General Assembly
creating the relevant code sectiops did. not-contain an enacting clause. In fact,-the Court has
reviewed some of the Acts under which these code sections promulgated and they do contain
enacting clauses as required by the South Carolina Constitution. See, 1980 S.C. Acts No. 480;
1975 S.C. Acts No. (59) 692, 2012 S.C. Acts 263 and 2005 S.C. Acts 68. There is no

‘requirement in our Constitution or otherwise requiring an enacting clause appear in the text of
every code section.

THEREFORE, IT IS ORDERED THAT: Plaintiff’s Motion for Summary Judgment is
denied. |

IT IS FURTHER ORDERED THAT: Defendant’s Motion to Dismiss is granted and

the case is dismissed with prejudice.

AND IT IS SO ORDERED.
‘Judge Thomas Covper” ]
Presiding Judge, Eleventh udicial Circuit
eay 24 2016

Colimbk, South Cardling
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE_
COUNTY OF LEXINGTON CASE NUMBER 201()(31’32“0263
INTHE COURT OF COMMONPLEAS . e s
Jamaal Gittens ' "~ i Judge John Rakowsky i
SR S . DEFENDANIE)
' S o Attoricy for: | ] Plaintiff [ | Defendant
| Submittedbys..__..  [)SelfRepresented Litigant ...

T " ISPOSITION TYPE (CHECK ONE)

] JURY VERDICT. This action came before the court for a trial by jury. The issues huve been tried and a verdict rendered.

0 DECISION BY THE COURT: Thisiaction came ta trial or hiaring beforethe court. The issues have been iicd or hidard and a
decision rendéred: L] See Page2 fc \i :

] ACTION DISMISSED (CHECK:
[ Rule 43(k), SCRCP (Settled); | o

] ACTION STRICKEN (CHECK REASON):  [[JRule 40() SCRCP;: [ Bankruptey;

(7] Binding arbitration, subject to right to restore to confim, vacate or (] Other: __

modify arbitration award,
(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT {CHECK APPLICABLE BOX}:

[) Affimed; [ Reversed;  [[] Remanded; [ other:

REAS: [ Rille 41(3); SCREP:(Vol, Nonsuit);

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE v
C CIRCUIT COURT RULING-IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [X] Sce attached order; (formal order to follow) [} Statement of Judgment by the Court:
, ‘ ORDER INFORMATION
This order [X} ends[ ] does'not end the case.
Additional Information for the Clerk:

- Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If :
{ there is no judgmoent information; indicate “N/A” in one 0 the boxés below..

Judg'ment in Favorof 4 Judgment Against T "v"'v'Judgn‘méni";&ﬁvmunt To be Enrolled
. "__i(l_;iicf',xzs!m‘e'(a’).bélb_v%)ﬁ - L ':Qiliét}im‘;he'(s)-ﬂ,ti‘éitixi');i . {List amount(s) below)

The judgment information above has been provided by the submitting party. "Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.

e o 712712016
Fo e T D

" Circuit Cou

CPFORMACTm
SCCA SCRCP Form 4C {(Revised 3/2013)
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For Clerk of Court Office Use Only
This _]udg,mwtwas enwgred-on., andia copy sivailed st class or placed in the appropriate attorney’s box on July 27, 2016, to atomeys
of record oF to parties (when: appmrmg, ‘pro §¢) asx.fol!ows
Alfred Johnston Cox PO Box 7368 1201 Main Street, Suite
- Jamadl Glttens 1206 Marlene Street Charlotte NC 28208 : 1200 Columbla, SC 29201
A’I“I‘ORNEY(S) FOR THE PLAINTIFI‘(S) ATTORNEY(S) FOR THE DEFEN DANT(S)
Beth A. Carrigg/kpk

Court Reporter o s

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ONPAGE 1.

This action came to trial or hearing before the court, The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA, o -
o _ o IN THE COURT OF COMMON PLEAS
countYoF L ¢ 'z< 1ng 42 N = :

:Y&m agl 7‘1\ ‘}(iru

SUMMONS

FILENO. 00 1§ -CP+ 32 00 Q4T

R

:fa,iw Tohn ﬁa- Vpwsiky
Defendant.

)

)

)

)
)
Plaintiff, )
)

)

)

)

)

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein; a copy: of
‘which ts herewith served upon you, and to-serve a copy of your.answer to: this'complaint-upon the
subscriber, at the address shown below, within thirty (30) days after service hereof; exclusive of:the.
‘day of such service; and if you fail to. answer the complaint, judgment by default will be rendered.

against you for the rélief demanded in the cotplaint.

Ledimgon __, South Carolina

* Plaintiff/Attorney for-Plaintiff

Dated: 3 yiste! [ ¢

SCCA 401 (5/02)
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2016CP3200263

ATE OF SOUTH CAROLINA

1N THE'COUNTY OF LEXINGTON

JAMAAL GITTENS . e
[T =

PLAINTIFF, 2R,

Ve " 0%

0
S W SZ W e

JUDGE JOHN R RAKOWSKY __ nes
DEFENDANT
This claim fis arising out if derivation of rights which is guarantéed pursuant to the United States
Constitution.. 42°USC 1983. Judge R Rakowsky made a ruling on-a traffic matter when the court
lacked subject matter Juriediction; his void judgment caused me the loss of professionsl carcer,
and a great deal of financial difficulties |
It is clear that a_mdge who acts'in’ 'dm absence of subject: matterjunsdtchon may be held tiable.
for_}udxclaiactsshmvaparkman435 U S 349,98 S.CT. 1099(1978)
'Wherc.jndge. presumes to exercise jurisdiction beyond understood boundaries, judge: is not
entitled to immunity. Dykes v'Hous¢mann, 743 F2d 1488 (11* Cir. 1980)
A judge who does not comply with his oath to the Cmstmmon of the Umted States wars: against
thatConsﬁQmGnmdengagmmwsmwoahmoftbempmnelawofﬁmland.’mcgudgels
engaged in at:'tsdftreason‘. [Cooper v. Aaron, 358 US. 1, 78 8. Ct. 1401 (1958)]

When a judge kiows fhat he lacks jurisdiotion, of acts.in the face of clearly valid stabutes
expressly depriving him of jurisdiction, judicial immunity is lost. Zeller v. Rankin, 101 S.CT.

2020(1980)"

Page 1 of 8
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A judge must be acting within his jurisdiction.as to subject matter and person; to be entitled to

immunity from civil action for his acts s acts Davis V Burris Ariz (1938)

“When an officer acts under a state law in a manner contrary to-the Federal Constitution, he
“c@@ into “conflict with the superior authority of that constitutiop, and he is in that case
stnpped of his official or represeniative character and s subject i his person to the
consequenices of his individual conduct. The state has no power to impart him from
‘imunnity from: responsibility to the Supreme authority of the United ‘States.” By Law, a
judge is an officer. The }udge"th?n acts not as a judge, but a private mdxvzdual{m his person)

‘The U.S Supreme Court, in Scheuer V Rhodes, 416, US 232, 94 S Ct 1687 (1974)

If the magistrate has not such jurisdiction, then and those advise and act with him, or execute his

process, are trespassers Von Kettler, ‘et al. v Johnson 57 111 109 (1870)

July 23, 2014 an officer had:given me a ticket for speeding; his device needed 1o be calibrated.
July 26, 2014 T had written Lexington municipal court a motion-te challenge subjeet matter
jurisdietion; being that I I'ifcfe' in charlotte NC, and I'm constantly on the road .an Attorney name
~ Clifford Koon JR responded-and said that section 56-56150 code gives the court jurisdiction over
traffic ‘matters.. 1 responded to inform Clifford Koon that section only pertains fo criminal
‘matiers, and that it doesn’t contain an Enacting Clause. South Carolinas Supreine Court Held that
in order fg;.BiiIsJStame's.itb “have a foreeof law”, they must have an enacting clause upon is
face, showing the authority by which they are promulgated); Title 56 code doesn’t contain that.
State v Pattersen, 4 SE,.350, 352, 98 660 NC (1887) Smith v Jemnings 45 S.E. 821. 678C 324,
(1903) Supreme Courts have further fuled that any law which lacks a required enacting clause is.

void on its face... See Joiner v State, 155:8.E.2d 8, 10 223Ga (1967)

Page 2 of &
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. Attomey Clifford Koon, Judge John Rakowsky should know that An indictment or complaint in
a criminal case is the main means which a court obtains. subject matter jurisdiction, and is” the
jurisdictional instrament upon which an accused stands trial” State v Chatomon, 671 p2d 531
538 (Kan 1983) The ‘complain is the foﬁndation of the jurisdiction of the magistrate or court
thus, if these-charging instruments are invalid, there is lack of jurisdiction. Without a formal
andsufficient indictment or information, court' does not acquire subject matter jurisdiction and
thus-an accused may not be punished for a crime Honomichl v State:333 NW 24 797,798 (SD
1983) Without 2 valid-complain any judgment o sentence is rendered is “Void ab inito” Ralph v

police court of El Cerrito 190 p.2d.632.634.84.Cal App 2d 257(1948)

The United States Constitution established the judicial powers of the courts; Article TII sections 2
clavse 1 states the judicial Power shali extend to all Cases, in Law and Equity, arising under
| this Constitution, the Laws of the United States, courts are lumted in Junsdictmn. The fedéral

constitution- &atabhshed a.common law system, a system of law-made not by’ lchslators ‘but by

by the Federal Constmmon, “The supreme law of the iand” The supreme court. staied “When
actmg to enforee a mwelmde, the judge of mumcipa} court is actmg as an admm;stmtwe
officer and net.m a judmial capacity, courts in administrating or. enfm'cmg code/statues do
- mot.act ;mdwmﬂy, but merely admmxstratwely” Thompson v Smith 155 VA 367 154, SE.

583,71 ALR 604

1t’s been riled that an “Appearance Ticket is'not. accusatory- instrument and'its ﬁhng ‘does .n()t;
‘confer jurisdiction over the defendant” “people V Gabby 670.N.Y. S.2d 421 {1997) “traffic |

infractions are not-a-crime or public offence” people V battle 202 CAL:App.2d 432 (1975);

Page3of5
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“Subject matter jurisdiction is only determined from pleadings” Hall v State; 933 S.w 24
363,326 AR 1996

Lower couits are bound to the: Supreme courts: proceedings” Adam v Dept of Juvenile: Justice of
New' York City, 143 F3d 61, 65 (2nd Cir. 1998) The: supreme Court constantly rules that
standing is.a Decessary component of subject matter jurisdiction a “plaintiff must allege personal
injury traceable to the defendant” See Allen v Wright 463 US 737, 751, (1984) Subject matter
jurisdiction Tequires a competent witness or notarized: affidavit demonstrating mjury, and: a

statutory or common lavw basis for aremedy for thei injary.

“Without, standing, there is no actosl orjustifiable coniroversy; and courts wxll pot entertain such

- cases.” Clifford 8. v. Superwr Court, 45 Cal Rptr:2d 333.335.

‘Standing is: perhaps the most 1mportant of [the Junsdxcmmal] doctrmes Standmb Tepresents a
junsdxcﬁonal qumrement winch Fethains. open to revxew at ail stages‘of the litigation..” NOwW,

Iic. v. Scheidler, 510 US 249

Only congress can make an act a erime affix punishment to 'it,’;;.énd-declare'com,shall have

jurisdiction “US Hudson 11 US 32(1812) see US v Beckford (1997) 966F Supp 1415(1997)
CONCLUSION

October, 2014 My Empl oyer specialty logistic let wie £0 because there insurarice. wouldn’t cover
because of this speeding violation, afier T lefi specialty logistics, I applied for 2 company called
lobal express, they wouldn’t hire me, in fact, they sont me.my MVR, it shows a 47mph in a
30mph Zone., January 31 2015.my car was reposed becavse T no longet had a truck  driver’s

income; 1 had to settle for a warehouse job making 8 hr, my CDL ‘is»cunénﬂy.snspendcd,'

Page 4 of 5
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REMEDY SOUGHT

Judge John Rakowsky void judgment deprived me: from pleasurable lifestyle; the:salary I'm
making now doesn’t-compare to what I was making as-a professional trick driver. When my car
was: repossessed January 31 2015; it damaged my credit report as well; it shows repossession,
This void judgment has éaused,,me‘-‘a, great deal of stress; it affected my social life with friends
and family; 1 'ﬁasn’t able to routinely provide for my family tiiroughoxrt-ﬁie holiday’s seasons the
way 1 usually do, For the great deal of unnecessary stress, 1 accumulated- thought this whole
ordeal. I'm seeking one hundred thousand dollars in damages

_}UDICIALN(STICB»

A claim or defense is frivolous if a proponent.can present no rational argument based upon: the
evidence or law that supports his claim” Licbowitz v Amexco CO 1983 see western United.
Reality Inc v Isaacs 1984 “A complaint should not be dismissed for failure to state a claim
unless it appears beyond doubt that the plaintiff can proof no set of facts in support of claim
which would entitle him rélief Conley V Gibson” 355US 41, 45-46, 78 § CT(1957) Burdei to
show legal “insufficiency-of petition is on the party moving for dismissal, and: motion to dismiss
for failure to state a claim must separately state each omission or defect in petition Tndiana Nat.
Bank V state Dept of Human services Okla. (1994)

Respectfully submitted

Findia AL mer
Type or printed notary pame.

L\ A “‘S“%’Q HLLIRMY  Seal

” \\\ 0 _)_. AL / 77
$‘ \A ,\f(d%SIQ,) -7

a‘cb_ﬂg@m ,ﬁgﬁa ré Above -

i&ﬁ“ﬁ ﬁoi? B ” | ?’W*C-)'&/"//w
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Ob-Q8-2028 ___vore

lamaal A Gittens
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;
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\\\\\ A
\
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON /
Tamaidl Gibrens AFFIDAVIT OF SERVICE
Plaintiff BY MAILING
Vs. _ (Answer)
Yedse Tshn A RakowskY
Defendant DocketNo Do 1 b C L3 dog 2L T

Personally Appeared the plaintiff who states that (s} he served the defendant with a.copy of the Answer
by first class ‘mail by first class mail in the United States Mail, with ‘proper postage attached

on ‘addressed as follows

Sworn to before me this

(/quﬁ/\ day of MOJCP\ 20 I(LS'

Notary Public of North Carolina-

My Commission Expires: QF,Dtembf r P::, AR50

Plaintiff

AN,

. ‘\_\\_‘.‘ : 1,
SenE W,
Sy %
= éo‘(M}' v >
23 oZ
2z, A §~$
= 5
“ - O
,"II%URG (’\\‘\
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s0 that we can return the card to you. : . Tf D'Adﬁfes;ge
‘® Attach this card to the back:of the mailpiecs, 8. ,)‘(’t‘;;y {ﬁ} d Name) -~ 1C. Déte of Delivéry
or on the'front if space permits. D) NG V4 A~ )9

1. Article Addressed to:
Johin A RaKoirsky
il V"”w*éfh L.-qw &

LeXwisden ¢ 3?@72/' |

)0 O

'9580 9403 0668 5183 5053 61

D..Is delivery address different from item 12 {0 :Yes
tf YES, enter.deli 1very address below: G-No

2. Amclo Number (ﬁamfer Irom seriice label)

i ?ﬂlS DLY0 0004 8232 143b
; w

: PS Form 3811, April 2015 PSN 7530-02-000-9053

’ (3 Priority Mail Express®
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nsuréd Mat - ~ () Signature Conﬁrmallcn
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Lexington Clerk of Court
205 E main streets ' . W

Lexington SC 29072 | | SRR 3

March 28,2016

Attt

consider that they have committed the crime of obstruction of justice, and I will attempt to get

criminal charges against them with the District Attorney, and the Grand Jury

‘Each Document not. properly forward is in violation of 18 U.S.C 2076 which provides for a fine
-and up to one year in jail. Each document concealed destroyed is a violation of 18 U.S.C 2071
and provides for a fine-and up to three years in prison: it is settled law that delivery‘of a
‘pleading to a proper. official is sufficient to constitute filing thereof Milton V United states
105 F. 2d 253255 (S Cir 1939) it was held that pleading delivered to'a.deputy clerk at his
home at night was thereby filed Freeman v Giacomo Costa FU"Adrea 282 FSupp 525 ED PA
(1968) “The dutics of the clerk relating to the filing of complaints are ministerial in nature”

‘Orr-v-Culpeper 161 GA App. 801 804(288 S.E2d.898) (1992)

December-18, 2015 1 filed a'motion to- precede forma pauperis with your administration, the
 leave was grantéd‘,fbut the judge said that I had to pay the cost of fs;:rviéé process. With this letter |
I’m sending you conformation that the defendant Judge John R Rakowsky has be¢n served,

‘Enclosed is the return receipt (Green Card) alonig with an affidavit of mailing.
Respectfully submitted

(CQQ’QLQC}EU V ( ,( ,}J.f,égg Jamaal A Gittens |

ype o printed notary name

iy

Elang Jewel LillaASea SONe Wi,

- Place Notary Signature Above ~

Grgember (2,0000 £

My commission expires:

ol S
3 . .. . ’/,4?% G @ \\
wHauein 29, 21 pate s
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON Case No. 2016-CP-32-263

Jp

Jamaal Gittens,

Plaintiff, | ANSWER OF DEFENDENT
(Jury Trial DB aidedy 1
V. =X T
N gﬂ.,.;,‘.l
John R. Rakowsky;. 4 g: B :§

Defendant.

i
]
©

Defendant, by and. through the undersigned counsel, hereby answers the Complaint of
Plaintiff herein as follows:

FOR A FIRST DEFENSE
(General Denial) '

1. Each and every paragraph of Plaintiff's Complaint not hereinafter specifically
adinitted';vquali'ﬁcd,; orexplained is denied.

2. "Thé'ii"l“le'_ga;tibrisf.(tontain’ed in the Plaintiff>s Complaint are denied.

3. The REMEDY SOUGHT Paragraph (and any subparts) of Plaintiff's Complaint is
denied, including but-not limited to any adllegations which state that Plaintiff is entitled to relief
of any form from Defendant.

FOR A SECOND DEFENSE
(12(b)(6))

4, Defendant asserts that Plainfiff has failed to state. facts sufficient to constitute a

cause of action; therefore, Plaintiff's claims'should be dismissed pursuant to Rule 12(b)(6) of the

South Carolina Rules of Civil Procedure.
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FOR A THIRD DEFENSE
(12(b)(2), 12(b)(4) and 12(b)(5))

5: The Complaint should be dismissed pursuant to Rules 12(b)(2), (4) and (5) of the
South Carolina Rules of Civil Procedure because the Plaintiff has failed to serve a copy of the
Summons and Complaint upon the Defenidant.

FOR A FOURTH DEFENSE
(Judicial Immunity)

6. The: Complaint should b¢ dismissed because the .claims are barred by Judicial
Immunity.

FOR A FIFTH DEFENSE
 (Res Judicata)

7.  The PlaintifP's claims .are ‘barred by’ res judicata as he failed to appear at his
criminal trial to raise any of these issues in‘that forum,

FOR A FIFTHDEFENSE
(Qualified Immunity)

8.  The Plaintiff’s‘claims.are barred by the Doctrine of Qualified Immunity:

FOR A SIXTH DEFENSE
(South Carolina Tort Claims Act)

9. Defendant is‘immune from suit including,v but not limited to, the statutory caps on
damages pursuant to the South Carolina Tort Claims Act, S.C. Code Ann. §15-78-10 et. seq.

WHEREFORE, having fully answered the Complaint. of the Plaintiff, Defendant prays
that the Complaint be dismissed with prejudice, for the costs of this action, and for 'such other
and further relief as the Court-deems just and proper.

[Signature Page to Follow]
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April 29, 2016
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GALLIVAN, WHITE & BoyD, P.4.

jeox@gwblawfirm.com

(803) 779-1833 Ofc
(803) 779-1767 Fax.

Attorneys.for Defendani
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‘STATE OF SOUTH CAROLINA. - IN THE COURT OF COMMON PLEAS
o ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON' Case No. 2016-CP-32-263

310
138

Jamaal Gittens,

CERTIFICATE

/
SERS

‘Plaintiff,

019
40
2

4n0g

=%

i %m
a Z-ﬁm 9102
=

a

VS.

IIYYY

4

John R. Rakowsky,
©

Defendant..

I, the undersigned employee of Gallivan, White & Boyd, P.A., do hereby certify that 1
have caused the below referenced to be served via U.S. mail, postage prepaid, or by other
delivery ds indicated; to-all parties of record at the address(es) shown below.

DOCUMENT(S) SERVED:

1. Motion to Dismiss; and
2. Answer of Defendant.

PARTIES SERVED:

Jamaal Gittens

Pro Se Plaintiff

Date: Apfil 29,2016 Legal Assistant _
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Lexington Clerk of Court
205 E main streets. | -
Lexington SC 29072 =
 April 25,2016 CEZ

Attn: ' =R
[Fe )ty

If anyone interferes with the docketing of the documents received by
consider that they have committed the crime of obstriction of justice, and 1 will attempt to get
criminal charges against thern with the District Attorney, and the Grand Jury

Each Document not properly forward is in violation of 18 U.S.C 2076 which provides fora fine
and up to one year in jail. Each document concealed destioyed is a violation of 18 U.S.C:2071
and. provides for a fine and up to three years in. prison. it is settled law that delivery of a
pleading to a proper official is sufficient to constitute filing thereof Milton V' United states
105 F. 2d 253,255 (5™ Cir 1939) it was held that pleading deliversd to a deputy clerk at his
home at night was thereby filed Freeman v Giacomo Costa FU Adrea-282 F Supp 525 ED PA
(1968) “The duties of the clerk relating to the filing of complaints are ministerial in nature”
Orr v Culpeper 161 GA App. 801 804(288 S.E 2d 898) (1992)

March 24, 2016 :defendant Judge John Rakowsky was served with the: complaint pursuant to
South Carolinas civil procedure Rule 5, 4, the defendant hasn’t respond to the complaint within
the time allowed pursuant to Rule 12, 1 Jamaal Gitteris is moving for summary judgment, motion
to vacate, based on material facts; attached is my motion for summary. ju_dgfnent .

Respectfully submitted

Jamaal A Gittens

Type or printed notary name.

- Place Notary Signature Above —

bugust B0t }Wb o

My .cormmission expires
Boul d5, 2010 Date
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STATE OF SOUTH CAROLINA

IN THE COUNTY OF LEXINGTON

JAMAAL GITTENS. s

PLAINTIFF, ' 2016CP3200263 —

[qyier)
r-;—-m_

Vs..

JUDGEJOHNRRAKOWSKY . = |

DEFENDANT’

MOTION FOR SUMMARY JUDGMENT B
PETITION TO VACATE VOID JUDGMENT
SOUTH CAROLINA CIVIL, PROCEDURE RULE 60(b)(4):
Comes Now Jamaal Gittens. moving fot summary judgment, motion to vacate, Judge John
Rakowsky hasn’t responded within-time-allowed pursuant to Federal civil procedures rule 12(a).
Judge John Rakowsky does not have constitutional grounds to suspend my-driver’s license for:
failure to apper, not paying traffic fines

Material Facts

The United Stites Constitution-established the judicial powers of the courts, Article I sections
2 clause 1 states the judicial Power shall extend to all Cases, in Law and Eqpuity, arising under
this Constitution, the Laws of the United States; courts are limited in jurisdiction. The federal
constitution established a common law system, a system of law made not by legislators, but by
courts-and judges. The supremacy clause in the constitution provides that state ¢ourts are bound
by the Federal Constitution, “The supreme law of the land” The supreme court stated “The
judge of municipal court is acting as an administrative officer aiid not in a judicial capacity
when Revocation drivers license, courts in administrating, do not act judicially, but merely
administratively” Thompsoni v Smith 155 VA 367. 154. SE. 583, VA (1930)

Subject matter jurisdiction is only determined from pleadings” Hall v.State, 933 S.W.2d 363,326
AR 1996 see Hague V Committee for'industrial Organization 307 U.S. 496 (1939)" Attorney
Clifford Koon’s Bar membership card does not give him the legal status to file anything, the-

Pagelof2
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certificate from the Supreme Court only authorizes him to represent wards of the state, through

sufficient pleadings see Corpus Juris Secundum volume 7 section 4

The supreme Court constantly ruled that standing is a necessary component of subject matter
jurisdiction a “plaintiff must allege personal injury traceable to the defendant™ Sec Allen v
Wright 463 US 737, 751, (1984) Subject matter jurisdiction requires a competent witness or
notarized affidavit demonstrating injury, and a statutory or common law bp§;§,foﬁ remedy for

3
3
13
¥ q

the injury. 25;0 =

cases.” Clifford S. v. Superior Court, 45 Cal.Rptr.2d 333,335. ; ,’; 23

Standing is perhaps the most important of [the jurisdictional] doctrines... Standmg:_represents a
jurisdictional requirement which remains open to review at all stages of the litigation...” NOW,
Inc. v. Scheidler, 510 US 249.

Conclusion

P’m petitioning that this void judgment be vacated, and the sum of one hundred thousand dollars -
 be rewarded for punitive damages. This void judgment has inconvenience me to the highest; my
commercial driver’s license is currently suspended, I was deprived from pleasurable lifestyle;
wasn’t able to routinely. provide for my family throughout the holiday’s seasons the way I
usually do. I had to lcaye my career field as a professional truck driver just to get this issue

resolved; my vehicle was repossessed due to lack of income.

I&ﬂLShLLﬁLWL__ Jamaal A Gittens

Type-or printed notary name

Jade

- Place Notary Signature Above -

| iu@usjr lb. 2008

My commission expires

Apn! 025{520!&3 Date

Page 2 of 2
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Pl JOURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CARONAF™®
COUNTY OF LEXINGTON © Case No. 2016-CP-32-263

Jamaal Gittens,

Plaintiff, NOTICE:OF MOTION AND

‘MOTION TO DISMJ§S =
vs. B = T
John R. Rakowsky, & S;o o5 Q’:
v ” Do o it
Defendant, .irs-gﬁ{f 3

DRD e
kvp)
’ (@]
o

TO:  Pro.SePlaintiff Jamaal Gittens

YOU WILL PLEASE TAKE NOTICE ‘that Defendant, through his undersigned counsel,
hereby gives notice of his intent to. move, and does so move, for an:‘Order of this Court
dismissing Plaintiff's Complaint on:the following grounds:

1. 'The Plaintiff has failed to serve a-copy of the Summons and Complaint Upon the.
Defendant; therefore; the Complaint should be dismissed pursiarit to Rules. 12¢b)(2), 12(b)(4)
and 12(b)(5) of thie South Carolina Rules of Civil Procedure.

2. In addition, the Defendant is.immune from suit under Judicial Immunity in that he
had subject matter jurisdiction to hear the traffic citation issued -against the Plaintiff pursua‘nt to
‘South Carolina Code Ann, § 56-5-6150.

Defendant's counsel certifies that consultation with Pro Se Plaintiff would setve no uséful
purpose.

[Signature Page to Follow ]

ROA0059



GALLIVAN, WHITE & BOoyD, P.A.-

PO Box 7368
Columbia, SC29202
jcox@gwblawfirm.com.
(803)779-1833"Ofc
(803)779-1767 Fax

April 29,2016 Attorneys-for Defendant
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STATE OF SOUTH CARD
EVENTH JUDICIAL CIRCUIT

¥ EHE COURI OF COMMON PLEAS
® Case No. 2016-CP-32-263

COUNTY OF LEXINGTOH *

Jamaal Gittens,

Plaintiff, | CERTIFICA’I‘E—@é’-‘?sm:lﬁﬁnCJs.TE /S

X:g =
=27
Vs, ==
: ——4’n2
John R. Rakowsky, = 8
‘ ' N Cm D
. . : Rl E lep)
Defendant. 460

Fﬂ
(o)

BS:| o 2=k

I, the unders1gned employee of Gallivan, White & Boyd, P.A., do heteby certify that. I
have caused the below. referenced to be served via. U.S. mail, postage prepaid, or by other-
delivery as indicatéd, to all parnes -of record at the address(es) shown below:-

DOCUMENT(S) SERVED:
1. Motionto Dlsmlss and
2. Answer of Defendant.

PARTIES SERVED:
Jamaal Gitténs : ‘
_ |

Pro:Se Plaintiff’

Date: April 29,2016 Ldgal Assistant

ROA0061



STATE OF SOUTH'CAROLINA IN-THE COURT OF COMMON:PLEAS,

1 ¥ 4 S &g AL Case No: 2016-CP-32-263

Plaintift; MOTION AND.ORDER INFORMATION
COVER SHEET

COUNTY OF LEXINGTON

Jamaal Gittens,

VS,

John R. Rakowsky,

Déféndant,
~Defendant’s Attomey: o Pro Se Plaintiff:
A. Johnston Cox, SC Bar No..908 Jamaal Gittens
‘Gallivan, White & Boyd, P:A. ‘
PO Box 7368 : |
Columbia, SC 29202
jeox@gwblawfirm.com

(803) 779-1833 Ofc; (803) 779-1767 Fax. 1 _ o
- ) MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I1I) -0

[] FORM MOTION, NO HEARING REQUESTED: (complete SECTIONS 11 and. TITy

[ 1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il .and III)

T - SECTION I: Hearing Information

Nature of Motion: Motion to Dismiss ’ o
| Estimated Time Needed:15-Court Reporter Needed: B4 YES / [J] NO
' "SECTION II: Motion/Order Type

LD, AL AN W 04/29/2016:
Signaturf.of Witorney for.[ |Plaintiff / XIDefendant Date submitted
[ o T :SECTION IH1: Motion Fee -

RT: | [J Rule to Show Cause ini Child or Spousal Support
M) [] Domestic. Abuse or Abtise'andNeglect

[ Indigent Starus  [] State Agency v. Indigent Party _

(] Sexually Violent Prédator Act ] Post-Conviction Relief

[[J Motion for Stay i’ Bankruptcy

(] Motion for Publication  [[] Motion for Execution (Rule 69, SCRCP)

[ Proposed order submitted at request of the court; or, '
‘reduced to writing from motion made in'open court per judge’s instructions

Name of Court Reporter: -
[7] Other: '
JUDGE’S SECTION
| [0 Motion Fee to be paid upon filing of the-attached
order. - JUDGE
1 [T Cther; | CODE: . Date: .
' ' ’ ‘CLERK’S VERIFICATION

‘ Date Filed;
Collected by: . -
(] MOTION FEE COLLECTED: )
[L] CONTESTED -~ AMOUNT DUE:

KOXBYsT 10



‘Common Pleas
Clerk : Beth A. Carrigg
Lexington County. Judicial Center
Lexington; SC 29072
(803) 785-8212

Received From:

Cox, Alfred Johnston
PO Box 7368
Columbia, SC 29201

Date: 5/2/2016
Receipt# 192813
Clerk: jparker

Paying for. ~ Rakowsky, Judge John
Transaction Type: Payment Reference #; 160472
Payment Type:  Check $25.00 q ’Rc?mr;el;}t
' A on-Refundable
Total Paid: $25.00 ST
Total Recéived: $25 00
Change Due: $0:00
. Case# Caption _ Previous Balance . _Amount Paid __Balance Dug .
2016CP3200263

~ Jamaal Gittens' VS Judge John ‘Rakowsky $25.00 $25.00 - $0.00

Total Cases:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
S ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON Case No. 2016-CP-32-263

Plaintiff, - MEMORANDUM IN SUPPORT OF
DEFENDANT’S MOTION TO DISMISS

Vs.
John R. Rakowsky,

Defendant.

Defendant Rakowsky submits this. memorandum in support of his rﬁo’ﬁog to dfsrmss the
Complaint: The motion to dismiss. ‘was ﬁled".on two grounds, including lack of service of
pleadings pursuantto Rules: 12(b)(2), 12(b)(4) and 12(b)(5) of the South Carolina Rules-of Civil
Procedure:and judicial immunity.

On July 24, 2014, Plaintiff, Jamaal Gittens (“Gittens”), was issued a Utiforth Traffic
V,Ticket;an‘d given a summons to appear in the Town of Lexington Municipal Court for trial upon
violation of S.C. Code Ann, § 56-5-1520(G)(3), Speeding in.excess of fifteen miles an hour-but
less than _tWenty-ﬂve-_-mil'es-an hour above the posted limit. He'was inside the Town of Lexington
city limits when he was cited. Despite receiving hotice of the trial date, Gittens did not appear
for the trial and was ttied in his absence.

Gittens has now brought suit against John Rakowsky, who was acting as Presiding Judge

of-the Town of Lexington Municipal Court during the trial, claiming that the court did not have
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ssubjéct matter jurisdiction to-hear the case. This action is frivolous and the Defendant requests
that it be dismissed.

L Lack of Service

As ari initial matter; Plaintiff has failed to serve a copy of the Summons and Complaint
upon the Defendant. Plaintiff's “proof of service™ shows only that he mailed a copy of the
Suminons and Complaint certified mail addressed to- John Rakowsky at the Town of Lexington
and that someone other than the defendant signed for receipt of the letter.

This is not proper service upon an individual pursuant to Rule 4(d)(1) and it is not proper
service by mail pursuant to Rule 4(d)(8). It was not sent restricted delivery to Rakowsky at his
address and ‘was. not signed for by him. In addition, Rakowsky states in his-affidavit that he
never received service of the summons and complaint. Theréfore, this action should be
dismissed for failure to propetly serve the summons and complaint. |

I Judicial Immunity:

In addition, the Plaintiff’s complain’t"faﬂS to-state a-cause of action against the defendant.
asa matter'.of law: “The grant of a motion to dismiss will be sustained only if the facts alleged in-
the’ complaint do not support relief under any theory of law.™ Stiles v. Onorato; 318 S.C. 297,
457 S.E.2d 601 (1995). “Judicial immunity affords absolute immunity. from suit.” Stump v.
Sparkenan; 435 U.S. 349, 55 L. Ed. 2d 331, 98 S. Ct. 1099 (1978). “In other words, judicial
i'nnnuriify? if applicab_l'c, acts. as a bar to suit, not just as an ultimate bar to relief. Therefore, a
finding: of judici_a_l. immunity r_¢nders a complaint alleging j'udiciél misconduct meritless.”

O’'Laughlinv. Windham, 498 S.E.2d 689 (Ct. App. 1998).

! Plaintiff previously filed essentially the same action in federal court, but it was dismissed by
the federal district court prior to service.

ROA0065



Judicial immunity is an absolute bar iri. the sense that it absolutely bars litigation against
the judicial officer in certain circumstances. However, it is-not without limitations. The United
States Supreme Court has carved out three exceptions. The first exception (and the one cited by
Plaintiff) is that no judicial immunity exists if the judge -acts in the "clear absence of 4ll
jurisdiction." Stump v. Sparkman, 435 U.S. 349,357, 55 L.'Ed. 2d 331, 98 S. Ct. 1099-(1978);
O'Laughlin . Windham, 330 $.C. 379, 498'S.E.2d 689, 1998 S.C. App. LEXIS 40 (S.C. Ct. App,
1998). No immunity is granted if "there is cleatly no jurisdiction over'the subject-matter . . -
[and] the want of jurisdiction is known to-the judge . . « * Stump'v. Sparkman, 435 U.S..349, 357,
55'L. Ed. 2d 331, 98 S. Ct. 1099 (1978). The question, then, is "whether at the time [the judge]
took ‘the challenged action he had jurisdiction over the: subject matter before him," and, in
answering that question, "the scopé of the judge's jurisdiction:must be. construed broadly . . . ."
Id.

As a sitting judge, Judge Rakowsky is entitled ‘to - Judicial Immunity from. suit and
-dismissal of this action. Judge Rakowsky cle"a:ﬂ"y' had subject matter jurisdiction to'hear the-case
against Gittens. The Plaintiff’s position that sl_.lbje_:ct;,matter_ jurisdiction did not:exist is patently

* absurd.

The South Carolina General Assembly created. the Municipal Court Systemszar;d,provide‘d.
it with the subject matter jurisdiction to hear and decide: traffic cases. and certain other
_rﬁisd_eme_anors.ﬁ See; 1980 S.C. Acts No. 480; 1975 S.C. Acts No. (59) 692 and 2012 S:C, Acts
No. 673; also Pickens v. Schmitz, 297 S.C. 253, 376 S.E.2d 271 (1989) (finding that municipal
court had proper subject-matter jurisdiction to hear traffic ‘violation case resulting in a DUI
conviction). These Acts were then codified as S.C. Code Ann.. § 5;—7-_1“.0,' §.C. Code Ann. § 5-7-

90 and S.C. Code Ann. § 14-25-5 (see legislative history).
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S.C. Code Ann. § 5-7-10 states,:

The provisions of this chapter provide for the structure, organization, powers,
duties, functions and responsibilities of municipalities. under all forms of
municipal government provided for in Chapters 9, 11 and 13 -unless otherwise
specifically provided for in those chapters. The powers of 'a municipality shall be
liberally. construed in favor of the municipality and the specific .mention of
particular powers shall not be: construed as. limiting' in- any manner the general
powers of such municipalities.

S.C. Code Ann. § 5:7:90,“Trial of persons charged with violations of ordinances of municipality
or laws of State;” states,

The municipal judge or judges of a municipalify ‘shall speedily try all persons
arrested -and incarcerated ‘with violations of the ordinances of the municipaiit_'y’ or
the laws of the State within their jurisdiction i a summary manner without.a jury
unless jury trial is demanded by the accused. Trial must be held within ten days
after the arrest orat a:time. scheduled by the. coiitt, ‘in ‘which event the trial is
deferred. The municipal judge shall have the same power as:a magistrate to'
compel the -attendance: of witnesses and require them to give evidence upon the:
trial before them of any person’ for'thé violation of ordinances of the municipality
or the laws:of this State:subject to Section.5-7-30..

$.C. Code Ann. § 14-25-5;“Establishment of municipal courts by ordinance; facilities for courts;
use of magistrate court by municipality;” states,

(a) The council-of each municipality in this State may, by ordinance, establish-a
municipal court, which shall be a part of the unified judicial system of this State;
for the trial and determination of all cases within its jurisdiction. The ordinance
shall provide for the appointment of oné or more full-timé or part-time judges and
the appointment of a clerk.

(b) Any municipality establishing a municipal court pursuant to'the provisions of
this-chapter :shall provide facilities for the use of judicial officers in conducting
trials and hearings and shall provide sufficient clerical and nonjudicial support
personnel to'assist the municipal judge.

(¢) Any municipality may prosecute any of its cases in any magistrate court in the
county in which such municipality is situate upon approval by the governing body
of'the county.

Furthermore, S.C. Code Ann, § 56-7-10 states,

ROA0067



The service of the uniform traffic ticket shall vest all traffic, recorders’, and
magistrates' courts with jurisdiction to hear'and to dispose-of the charge for which
the. ticket was issued and served. This ticket will be designed by the department
and approved by the Attorney General.

Despite these clearly crafted code sections vesting Judge Rakowsky with subject matter
jurisdiction to-dispose of the charge against him, Gittens claims that S:C Code Ann. §5-7-10, §5-
7-90 and §14-25-5 56-7-10 have no force and effect bﬁcaﬁsc they contain no enacting clause as
required by Art. I1L., sec. 16, of the. South Carolina Constitution. Again, the Plaintiff’s basis for
this lawsuit fails. The Acts under which code sections .5-7-10, 5-7-90 and 14-25-5 were
promulgated do contain enacting; clauses as tequired. by the South Carolina.Constitution.. See;
1980 S.C. Acts No. 480;,1975 S.C. Acts No. (59) 692, 2012 S.C. Acts 263 and 2005 S.C. Acts
68. There.is.no requirement:in our-Constitution -or Other’wivse;fequ‘ir{‘ihg an énacting. clause appear
‘in thé text.of every code section.

Conclusion
Based ‘upon the foregoing ‘argument, ‘the rules or court and the law of South Caroling,

Defendant Rakowsky: tequests that the Complaint be dismissed for failure to effect proper

service and. pursuant to Rule 12(b)(6) S.C. R. C. P

Jcox@gwblawﬁrm com
aholloway@gwblawﬁm corn
(803) 779-1833 Of¢, '+

June 17,2016 Attorneys for Defendant
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2011 S.C. H.B. 4798
Enacted, June 18, 2012

Reporfer
2012 S.C. Acts 263; 2011 S.C. H.B. 4798; 2011 S.C. R. 308

SOUTH CAROLINA ADVANCE LEGISLATIVE SERVICE > SOUTH CAROLINA 119TH SOUTH CAROLINA
GENERAL ASSEMBLY - 2ND REGULAR SESSION > ACT NO. 263 > RATIFICATION NO. 308 > HOUSE BILL
NO. 4798

Synopsis

AN ACT TO AMEND SECTION 5-7-90, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO THE
TRIAL OF A PERSON IN A MUNICIPAL COURT, SO AS TO NO LONGER PROVIDE THAT A MAYOR MAY
CONDUCT A MUNICIPAL TRIAL, TO PROVIDE THAT A MUNICIPAL JUDGE MUST CONDUCT A SPEEDY
TRIAL OF PERSONS ARRESTED AND INCARCERATED, AND TO REVISE THE PERIOD OF TIME THAT A
PERSON MUST BE TRIED AFTER THE DATE OF HIS ARREST.

Text

Be it enacted by the General Assembly of the State of South Carolina:
Municipal court
SECTION 1. Section 5-7-90 of the 1976 Code is amended to read:

“Section 5-7-90.The municipal judge or judges of a municipality shall speedily try all persons arrested and
incarcerated with violations of the ordinances of the municipality or the laws of the State within their jurisdiction
in a summary manner without a jury unless jury trial is demanded by the accused. Trial must be held within ten
days after the arrest or at a time scheduled by the court, in which event the trial is deferred. The municipal
judge shall have the same power as a magistrate to compel the attendance of witnesses and require them to
give evidence upon the trial before them of any person for the viclation of ordinances of the municipality or the
laws of this State subject to Section 5-7-30."

Time effective

SECTION 2. This act takes effect upon approval by the Governor.

~ History

Approved by the Governor on June 18, 2012

Sponsor

Mcleod

SOUTH CAROLINA ADVANCE LEGISLATIVE SERVICE
Copyright © 2016 LexisNexis. All rights reserved.

End of Docunient
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[4772641] 19806 S.C. Acts 480 Uniform system of municipal cou
1979-1980 Bill 106@4: Uniform system of -municipal courts - South Carolina
Legislature Online

South Carolina General Assembly
103rd Session, 1979-1980

Bill ‘1004
Current Status
Bill Number: 1004
Ratification Number: 584
Act Number : 480
Introducing Body: Senate
Subject: Uniform system of municipal courts

View additional legislative information at the LPITS web site.

(Text matches printed bills. Docuimernt Has been reformatted to meet World Wide
Web specifications.)

(A48@, R584, S1004)

‘AN ACT TO- AMEND. CHAPTER 25 OF TITLE 14, CODE ‘OF LAWS OF ‘SOUTH CAROLINA, 1976, AS
AMENDED, RELATING TO MUNICIPAL COURTS, SO AS TO PROVIDE FOR A UNIFORM SYSTEM OF
MUNICIPAL COURTS, TO PROVIDE FOR THEIR POWERS AND JURISDICTION, AND PROVIDE FOR
THE SELECTION OF MUNICIPAL JUDGES, APPEALS FROM MUNICIPAL COURTS, SELECTION OF
JURIES AND PENALTIES FOR FAILURE TO: OBEY JURY SUMMONS IN. MUNICIPAL ‘COURTS, AND
PRESCRIBE THAT THE CHAPTER ‘SHALL APPLG TO CONSOLIDATED POLITICAL SUBDIVISIONS.

Be it enacted by the General Assembly of the State of South Carolina:
Uniform system of municipal courts

Section 1. Chapter 25 of Title 14 of the 1976 Code is amended to read:

“Chapter 25
Page 1
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[4772641] 1980 S.C. Acts 480 Uniform system of municipal cou

Municipal Courts
Section 14-25-5. (a) The council of each municipality in this

State 'may; by ordinance, establish ‘a municipal court, which shall be a part of
the unified judicial system of this State, for ‘the trial and détermination of
all cases within its jurisdiction. The ordinance shall provide for the
appointment of ‘one or more full-time or part-timé judges. and the: appointment of

a clerk.

(b) Any municipality establishing a mun1c1pa1 court pursuant to the prov151ons
of this chapter shall provide facilities for the use of judicial officers in
conducting trials and hearings and shall provide sufficiéent clerical and
nonjudicial support personnel to assist the municipal judge.

(c) Any municipality may prosecute any of its cases in any magistrate court in
the county in which such mun1c1pa11ty is situate upon approval by the: governlng
Ibody of the county. :

Section 14-25-15. Each municipal judge shall be appointed by the council to
serve for a term set by the council not to exceed four years: and until His
successor is app01nted and ‘qualified. His compensation shall be fixed by the
council. Before entering upon the discharge of the duties of his office, each
]udge shall take ‘and subscribe the oath of office prescribed by Article VI,
Section 5,. of the South Carolina Constitution. No municipal. Jjudge who is
admitted to practice in the courts of this State shall practice law in the
municipal court for which he is appointed.

Section 14-25-25. A municipal judge shall not be required to be a resident of
the mun1c1pa11ty by whom he is employed. A municipality may contract with any
other municipality ‘in the county or with the county governing body to employ the
municipal judge of the other municipality or a magistrate to preside over its
court.

In case of a vacancy in the office of mun1c1pa1 Judge, a successor shall be
appointed ‘in the manner of original appointment for the unexpired term. In case

of the. temporary absence, sickness, or d15ab111ty of ‘a municipal judge, ‘the
court shall be held by a judge of another  municipality or by a practicing
attorney or some other person who has received training or experience in
mun1c1pa1 court procedure, who shall be designated by the mayor :and take the
prescribed oath of office before entering upon his duties.,

Section 14-25-35. The municipal clerk or other municipal employee. may be
appointed to serve as clerk of the court. The clerk of the court shall keep
such records and make such reports as may be determined by the State Court

Page 2
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[4772641] 1980 S.C. ‘Acts 480 Uniform system of municipal cou
Administrator. :

Section 14-25-45. Each municipal court shall have jurisdiction to try all cases
arising under the ordinances of the municipality for which established. The
court shall also have all such powers, duties and jurisdiction in criminal cases
made under state law and conferred upon magistrates. The court shall have the
power to punish for contempt of court by imposition of sentences up to the
limits imposed on municipal courts. The court shall have no jurisdiction in
-€ivil matters.

‘Section 14-25-55. The .chief of police of the municipality for which a court is
established, or someone designated by him, shall attend upon the sessions. of the
court. The chief of police and the police officers of such municipality shall be
subject to the orders of ‘the court and shall execute the orders, writs, and
mandates thereof and perform such other duties in connection therewith as may be
prescribed by the ordinances of the municipality. The chief of police and police
officers shall also be invested with the same powers and duties as are provided
for magistrates' constables:

Section 14-25-65. Whenever ‘the municipal judge finds a party guilty of violating

a municipal ordinance or a state law within the jurisdiction of such court .he
may impose a fine or imprisonment; or both, fiot to exceed two hundred dollars .or
thirty days.

Section 14-25-75. Any municipal judge may suspend sentences imposed: by him upon
such terms and:‘conditions as' he deems proper including, without limitationy
restitution or public service employment.

Section 14=25-85. All fines and penalties collected by the municipal -court shall
be forthwith turned over by the clerk to the treasurer of the municipality for
which such court is held. '

Section 14-25-95. Any party shall have the right to dppeéal from

the sentence or judgment of the municipal court to the Court of General Sessions
of the county in which the trial is held. Notice of intention to appeal, setting
’Forth'the3ghounds for appeal, shall be given in writing and served on the. "
municipal judge or the clerk of the municipal court within ten days after
sentence 15 passed or judgment rendered, or the appeal shall be: deemed waived.
The party appealing shall entér into a bond, payable to the municipality, to
appear and defend such appeal at the next terrn -of the Court of General Sessions
or shall pay the fine assessed. o

Section 14-25-105. In the event of an appeal, the municipal judge shall make a
return to the Court of Géneral Sessions, and the appeal shall be heard by the
presiding judge upon suc~ return. The return of the municipal judge shall
consist of a written report of the charges preferred, the testimony, the
proceedings, and the sentence or judgment. When the testimony has been ‘taken

Page 3
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[4772641] 1980 S.C. Acts 480 Uniform system of municipal cou
iby a reporter: as provided herein, the return shlall include the reporter's
transcript of the testimony. The return shall be filed with the Clerk of the
Court of General Sessions of the county in which the trial was held and the
cause shall be docketed for trial in the sarne manner as is now provided for
appeals from magistrate's courts. There shall be no trial de novo on any appeal
from a municipal court.

Section 14-25-115. The council of any municipality may establish the office of
ministerial recorder and appoint one or more full-time or part-time ministerial
recorders, who.shall hold office at the pleasure ‘of the council. Before entering
upon the discharge of the duties of the office of ministerial recorder, the
person appointed shall take and subscribe the prescribed oath of office and
shall be certified by the municipal judge as having been instructed in the
proper method of issuing warrants. Ministerial recorders shall have the power to
issue summonses, subpoenaes, arrest warrants, and search warrants in all cases
arising under the ordinances of ‘the municipality, and in criminal cases as are
now conferred by law upon magistrates, but shall have no other judicial power.

Section 14-25-125. ‘Any person to be tried in a municipal court may, prior to
trial, demand a jury trial, and such jury when demanded, shall be composed of
six persons drawn from theé qualified electors of the municipality in the manner

prescribed herein. The right to a jury trial shall be deemed tio have been

waived unless demand is made prior to trial.

Section 14-25-135. The council shall appoint not less than three nor more than
five persons to serve as jury commissioners f6r thé municipal court; provided,.
however, that thle council may act as jury ‘commissioners in lieu of appointing
such commissioners. '

Section 14-25-145. The. jury commissioners shall, within the first thirty days .of
each year, prepare a box to be known as the jury box. Such box shall contain two

compartments,.-designated as: ‘A" and 'B', respectively.

Section 14-25-155. The jury list of thé municipality shall be composed of all
names on the official list of qualified electors of the municipality furnished
to the municipality by the State Election Commission each year, or copied from
the official voter registration list of the municipality.

Compartment ‘A’ of the jury box shall contain a separate ballot or number for
each name on the jury list.

Section 14-25-165. (a) The drawing and composing of juries for single trials or
terms of court shall be conducted, mutatis mutandi, according to the statutes
relating to the drawing and composing of juriés in magistrates' courts, except
as otherwise specifically provided by this chapter. A person appointed by the
municipal judge who is not connected with the trial of the case for either party
shall draw out of Compartment 'A" of the jury box thirty names and the list of
hames so drawn shall be delivered to each party or to: the attorney for each

Page 4
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party.

(bj In addition to the procedure for drawing a jury list as provided for in
subsection (a) above, in those courts which schedule terms for jury trials, the
judge may select a jury list in the manner provided by this subsection.

Not less than ten nor more than twenty days prior to..a scheduled term of Jury
trials, a person selected by the presiding judge shall draw at least forty
Jjurors to -serve one week: only. Immediately after such jurors are drawn the Judge
shall issue his writ of venire facias for such jurors requiring. their attendance
on the first day of the week for which they have been drawn and such writ ‘'shall
be' forthwith delivered to the chief .0f police, or may be served by regular mail
by the clerk of court.

(c¢) The names drawn pursuant to either subsection (a) or (b) shall be placed in
a ‘box or hat..and individual names randomly drawn out one at a time until six
jurors and “four alternates are selected. Each party shall have a maximum of six
peremptory challenges as to primary jurors and four peremptory challenges as to
alternate jurors and such other challenges for cause as the court may permit. If
for any reason it is impossible to select sufficient jurors and alternates from
_the names drawn, names shall be randomly drawn from Compartment 'A’ until
sufficient Jjurors. and alternates are selected.

(d) where a jury is drawn and composed for a single trial, as provided in
subsection (a) above; the parties shall exercise peremptory challenges. in
advarice of the trial date, and only pérsons selected to serve and: alternates
shall. be summoned for the trial.

Section 14-25-175. Upon the adjournment of the court, the clerk having the
custody of the names drawn under ary method in this chapter shall take the
names. or numbers -of the jurors who appeared and shall return these ballots or
numbers to Compartment 'B' of the Jury box; and the ballots or numbers
corresponding to- the names of the jurors. who were' unable to .appear or who were
excused by the municipal judge shall be returned to -Compartment ‘A’ of the jury

box. When all names or numbers in Compartment 'A’' have been exhausted, the names

or numbers from Compartment 'B' shall be returned to :Compartment "A’ and
thereafter juries shall continue to be drawn therefrom in the manner provided
herein.

Section 14-25-185. Any juror who, being duly summoned, shall neglect or refuseé
to appear in obedience to any 'summons issued by any municipal court, and shall
not within forty-eight hours render to the municipal judge.a sufficient reason
for his delinquency, may be punished for contempt.

Section 14-25-195. Any party shall have the right to have the testimony given at
a. 3ury trial in any municipal court taken stenographically or mechanically by a
reporter; provided, that nothing herein shall operate to prevent -any such party
from mechanically recording the proceedings himself. The requesting party shall

Page 5
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pay the charges of such. reporter for taking and transcribing if such testimony
is recorded by a municipal court reporter.
Section 14-25-205. In the event a consolidated political subdivision is created
under the Constitution and laws of this State the provisions of this chapter
shall apply to the creation and operation of courts for such consolidated
political subdivision mutatis mutandi.”
Time effective:

Section 2. This act shall take effect January 1, 1981.

Page 6 .
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Reporter
2005 °8.C. Acts 68; 2005 S.C. S.B. 596_; 2005:8.C.R. 84

SOUTH CAROLINA ADVANCE LEGISLATIVE SERVICE > SOUTH CAROLINA 116TH SESSION OF THE
‘SOUTH CAROLINA GENERAL ASSEMBLY > ACT NO. 68 > RATIFICATION NO. 84 > SENATE BILL NO. 596

Notice

P> [A> UPPERCASE TEXT WITHIN THESE SYMBOLS IS ADDED <A]
[D> Textwithin these s_ymb‘ols_ is deleted <D}’

Synopsis

A BILL TO AMEND SECTION 56-7-10, AS.AMENDED, RELATING TO. THE: USE' OF THE UNIFORM TRAFFIC
TICKET BY ALL LAW ENFORCEMENT OFFICERS, SO AS TO DELETE THE PROVISION THAT ALLOWS A
LAW, ENFORCEMENT AGENCY TO AUTOMATE THE ISSUANCE. OF A UNIFORM TICKET IF APPROVED BY
THE DEPARTMENT, AND PROVIDE THAT A LAW ENFORCEMENT AGENCY MAY UTILIZE COMPUTERS AND
OTHER: ELECTRONIC DEVICES TO ISSUE UNIFORM TRAFFIC: CITATIONS AND STORE: INFORMATION.
RESULTING FROM THE ISSUANGE :OF ‘A TRAFFIC: CITATION. IF THIS METHOD. OF ISSUING A CITATION
'HAS 'BEEN APPROVED BY'THE: DEPARTMENT OF PUBLIC SAFETY; AND TO AMEND SECTION:56-7-30, AS.
AMENDED, RELATING TO THE PRINTING, ORDERING, AND:PURCHASING OF UNIFORM TRAFFIC-TICKETS,
AND THE FILING OF THE VARIOUS COPIES OF THE TICKET WITH THE APPROPRIATE AGENCIES, SO AS
TO PROVIDE THE PROCEDURE THAT'A LAW ENFORCEMENT. AGENCY THAT ISSUES  UNIFORM TRAFFIC
TICKETS. IN.AN ELECTRONIC.FORMAT MUST DISTRIBUTE COPIES OF THE TICKET TO VARIOUS:ENTITIES.,
Amend Title To Conform.

Text

Be it enacted by the General Assembly of the State.of South Carolina:’
SECTION 1..Section 56-7-10 of the 1976.Code, as last amended by Act 54 '6f 2003, is further arfiended to réad:

’
"Section 56-7-10. There will be a uniform traffic ticket used by-all law enforcement officers in arrests for. traffic.
offenses and for the following additional offenses:

Offense Citation

Interfering with Police Officer‘Serving

Process Section 16-5-50.

Dumping Trash on Highway/Private Pioperty Section 16-11-700
Indecent Exposure Section 16-15-130

Disorderly Conduct Section 16-17-530

Discharging Fireworks from Motor Vehicle Section 23-35-120

Damaging Highway Section 57-7-10
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Place:Glass, Nails, Etc: on Highway Section 57-7-20"
Obstruction of Highway by.Railread Cars,

Etc. Section:57-7-240

Signs Permitted on Interstate Section 57-25-140
Brown Bagging Section-61:5:20

Drinking Liquors.in‘Public Conveyance Section 61-13-360,
Poles Dragging.on Highway Section'57:7-80

Open Container Section 61-9-87

Purchase or Possession of Beer or Wine:

by a Person Under Age Section 20-7-370.
Purchase;or Possessionof Alcoholic-Liquor

by A Person ‘Under-Age Twenty-One Section 20-7-380
Unlawful Possession and Consumption of

Alcoholic Liquors: Section 61:5-30

‘Sale of Beer.or'Wine on:Which Tax Has

Not Been Paid Sectiori 61-9-20

Falsification of Age to Purchase Beer.or
Wine-Section 61-9:50

Unlawful Purchase of Beer or Wine for A

Person Who Cannot Legally Buy Section 61-9-60
Unlawful Sale or Purchase of Beer or Wine,

Giving False Information as to Age, Buying

Beer or Wine Unlawfully for Another Section 61-9-85
Employment of a Person Under the Age:of
Twenty-One As An Employee in Retail or

Wholesale or Manufacturing Liquor

Business Section 61-13-340

Failure to Remove. Doors from Abandoned
Refrigerators Section 16-3-1010

Malicious Injury to Animals or Personal

ROA0077
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Property Section 16-11-510
Timber, Logs, or Lumber Cutting, Renioving,
Transporting Without Permission, Valued
-at Less Thar Fifty Dollars Section 16-11-580°
Littering Section16-11-700
Larceny of a Bicycle Valued.atless Than
-,On'e‘Hun’dred Dollars Section'16-13-80
Cack Fighting Section 16-17-650
'Ticket-‘S,calping Section 16-17-710
Giue'Sniffing' Section 44-53-1110
Trespassing:Section 16-11-755
Trespassing Section 16-1.1:600:
Tjres,passing‘_;SeCtion 16-11:610
Trespassing Section 16-11-620
Negligent Operation of Watercraft; Operation
of Watercraft While UnderIrfluence of
Alcohol'or Drugs Section'50-21-110,
Negligence:of Boat Livery-to Provide Proper
Equi_pmgm__ and Registration:Section 50-21-120
Interference with Aids to Navigation ér
‘Regulatory:Markers.or Operation of
Watercraft in Prohibited Area Section 50-21-170.
Operation of Watetcraft Without &
Certificate of Title-Section 50-23-180°
Parking on private property without
permission Section 16-11-760" |
Certificate of Veterinary Inspection;
Requirement for Out-of-State: Livestock:
or Paultry Section 47-4-60

Inhiibition of Livestock Inspection Section.47-4-120
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Imported Swine Section 47-6-50

‘Operating Equine Sales Facility or Livestock

‘Market Withaut Permit. Section 47-11-20

Liability of Person Removing Livestock for

Slaughter Section 47-11-120 .

Notice to Disinfect Section 47-13-310

‘Quarantine of Livestockor Pouitry Section 47-4-70

‘Untawful for Horse to Enter State Unless

Tested Section 47-13-1350

Quarantine.of Expased Horses Section 47-13-1360

Proof of Test:Required for Public Assembly

‘of Horses Section 47-13-1370

False Certificates Section 47-13-1390

Uniawful to Feed Garbage to Swine Section'47-15-20

Notification: Required from Cértain Persons

Disposing:of:Garbage Section 47-15-40.

Sale. df..Uﬁihsp\'e'cted Meat and-Meat Products Section 47-17-60

Sale of Uninspected Poultry and Poultry

Products Section 47-19-70

No other ticket may be used for these offenses. The service- of the -uniform traffic ticket shall vest all traffic;
recorders'-,: and ‘magistrates’ courts with jurisdiction to hear and. to dispose. of tﬁe__ cha_r_'ge for-which the ticket was.
issued and served. This ticket will be designed by the _dep'artment-and ‘approved by -the- Attorney General within
‘thirty ‘days’ of submission by the_»department. A law enforcement agency'may [D> autorhate the is’su‘anOé‘ of a
uniform ticket -if approved by the department. <D} [A> UTILIZE COMPUTERS AND OTHER ELECTRONIC
DEVICES TO ISSUE UNIFORM TRAFFIC CITATIONS AND STORE INFORMATION RESULTING FROM THE

ISSUANCE OF A TRAFFIC CITATION IF THIS METHOD OF ISSUING A CITATION HAS BEEN APPROVED BY:
THE DEPARTMENT OF PUBLIC SAFETY <A]

SECTION 2. Section 56-7-20 of the 1976 Code, as last amended by Act 181 of 1993, is further amended to read:

“Section 56-7-20. [D> For purposes of this chapter, a <D] [A> EACH TICKET SHALL HAVE A UNIQUE
IDENTIFYING NUMBER. EACH PRINTED COPY MUST BE LABELED AT THE BOTTOM WITH THE. PURPOSE
OF THE COPY. A HANDWRITTEN <A} traffic ticket [D> ‘shall <D] [A> MUST <A] consist of [D> five <D] [A>
FOUR <A] copies, one of which [D> shall <D] [A> MUST <A] be biue arid [D> shall:<D] [A> MUST <A] be given to
the vehicle operator who is the alleged traffic violator; one of which [D>shail <D] [A> MUST <A] be yellow and [D>.
shall <D] [A> MUST <A] be dispatched to the [D> department <D] [A> DEPARTMENT OF MOTOR VEHICLES:
<A] for its records [A> AND FOR AUDIT PURPOSES <A] ; one of which [D> shall <DJ [A> MUST <A] be white
and [D> shall <D} [A> MUST <A] be dispatched to the police agency of which the arresﬁng officer is a part; and
one of which [D> shall <D] {A> MUST <A} be green and [D> shall <D] [A> MUST <A] be retained by the trial officer
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for his records [D> ; <D] [A> . <A] [D>-and orie.of which-shall be:pink.and.shall 'be_dis‘patched by-the police agency
to the departmeént for purposes of audit; Each ‘ticket shall have: a unique identifying number. <D] [A> AN
ELECTRONIC TRAFFIG TICKET MUST'CONSIST OF AT LEAST 'ONE; BLUE:PRINTED COPY THAT MUST BE
‘GIVEN TO THE VEHICLE OPERATOR WHO IS THE ALLEGED TRAFFIC VIOLATOR ANDAS MANY AS THREE
ADDITIONAL ‘WHITE PRINTED COPIES IF NEEDED TO COMMUNICATE WITH THE DEPARTMENT OF
MOTOR VEHICLES, THE POLICE AGENCY, AND THE TRIAL OFFICER. <A]™

SECTION 3. Section 56:7-30 of the 1976 Code, as last amended-by Act 181 of 1993; is further amendéd to read:

“Section 56:7-30: [A> (A):<A] The [D> department <D} [A> DEPARTMENT OF PUBLIC SAFETY <A] shall have
thé traffic tickets printed. [D> Police <D] [A> LAW ENFORCEMENT <A} agencies shall order tickets: from the [D>
department <D] {A> DEPARTMENT OF PUBLIC SAFETY <A] and shall record the identifying numbers of the
tickets. received by them. The: cost of the tickets [D> shall <D] [A> MUST <A] bepaid by-the.[D>police <D] [A>:
LAW ENFORCEMENT <A] agency. The: [D> audit-copy.and the department <DJ [A> DEPARTMENT OF MOTOR.
VEHICLES <A] records [A> AND AUDIT ‘<A] copy [D> shall <D} [A> MUST <A] be. forwarded -to the [A>
DEPARTMENT OF MOTOR VEHICLES <A] within teri days of the disposition of the case by final trial court action:
or by nolle prosequi. The head of each [D> police <D} [A> LAW ENFORCEMENT <A] agency [D> shall be <D} [A>
IS <A] responsible: for the forwarding of the [A> DRIVER. RECORDS AND <A] audit. copies [A> TO THE.
DEPARTMENT OF MOTOR VEHIGLES <A] and for conducting an annual inventory. on’ December thirty-first of all
tickets received but not [D> yet <D] disposed of by-final trial court action or by nolle prosequi, and forforwarding the
results of the inventory on a form' prescribed by the [D> department <D} [A> DEPARTMENT OF MOTOR
VEHICLES <A] to the' [D> department <D] {A> DEPARTMENT OF ‘MOTOR VEHICLES <A] within'teri:days o the
completioni of the inventory: :

" [A> (B)-A LAW ENFORCEMENT AGENCY THAT ISSUES UNIFORM TRAFFIC TICKETS IN:AN ELECTRONIC
FORMAT AS PROVIDED IN -SECTION 56-7-10 MAY: GENERATE A PRINTED COPY OF THIS:TICKET BY USING
AN IN-CAR DATA TERMINAL-OR' HANDHELD: DEVICE. A"COPY OF THE TICKET MUST BE:GIVEN TO THE
OFFENDER. THE: AGENCY MAY THEN: TRANSMIT. THE TICKET DATA ELEGTRONICALLY TO THE
DEPARTMENT OF MOTOR VEHICLES FOR ITS RECORDS AND FOR. AUDIT PURPOSES; THE ILAW
ENFORCEMENT AGENCY BY. WHICH THE ARRESTING OFFICER IS EMPLOYED, AND THE TRIAL OFFICER
FOR HIS RECORDS. IF ANY OF THESE ENTITIES DOES NOT HAVE THE CAPABILITY TO ACCEPT THE
TICKET DATA SOLELY USING. ELECTRONIC MEANS; THE ‘ARRESTING AGENCY MUST PROVIDE THE
ENTITY'WITH A PRINTED COPY:OF THE TICKET GENERATED BY THE IN-CAR DATA TERMINAL OR HAND
HELD DEVICE. DATA TRANSMISSIONS ‘TO. THE DEPARTMENT OF MOTOR VEHICLES MUST BE. MADE
PURSUANT TO THAT AGENCY'S: ELECTRONIC SYSTEM SPECIFICATIONS. PRINTED GOPIES PROVIDED
TO THE DEPARTMENT. OF MOTOR' VEHICLES MUST MEET THAT AGENCY'S DOCUMENT PROCESSING

REQUIREMENTS. <A]™

‘SECTION 4. The repeal or amendment by this act of any law, ‘whether temporary-or permanent or civil or criminal,

‘does not affect pending actions, rights, -duties, or liabilities founded thereon; or alter, discharge, release, ‘or
extinguish ‘any penalty, forfeiture, or Iiabil'i_t"y incurred under the repealed. or amended law, unless the repe,a\led or
amended provision shall'so expressly provide. After the effective date of this act, all laws:repealed 6r amendéd by
this act must be taken and treated as remaining in full-force and effect for the purpose of sustaining any pending or-
vested right, civil action, special proceeding, :criminal prosecution, or appeal existing as of the effective date of this
act, and for the enforcement of rights; duities, penalties, forfeitures, and liabilities: as they-stood under the repealed
or amended laws.

SECTION 5. Section 56-5-6310.0f the 1976 Code.is amended to read:

"Section :56-5-6310. -The provisions: of [D> this chapter, compriéin_g' the Uniform Act Regulating Traffic on the
highways in'this State, <D] [A> CHAPTERS 1, 3, 5, 7,9, AND 10 OF TITLE 56 <A] shall'be:applicable to private
roads if the owner, incliding any corporation or homeowners' association holding -title to -community roads and
excluding those only holding easements oversuch roads, shall file a written consent.stating that the undersigned is
the owner of the private roads shown cn an attached plat and consents to the application of the provisions of this
chapter for purposes of highway safety on such private roads. When the road is owned by two. abutting owners,
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both: shall ‘consent.to the application of this chapter. In the event there are more than'two owners of the road, the
provisions of this chapter_'-_shall apply when ‘a majority of those owners of the total front footage abutting such road
shalt consent theréto. The-consent shall bé exécuted with the same formalities as'a deed and with-the plat shall be
filed withthe clerk of court:or register-of deeds for'the .county in which the private road is located and with the sheriff
of such county. No derivation clause shall be required.  Such filing shall not constituté a dedication to the public of
such roads nor-shall it constitute permission by the owner for the public to use such roads: The written consent shali
become effective thirty days from the date:it is.filed with the clerk of court or register of deeds.”

SECTION 6. This -act takes effect upon approval by the Govemor:

History.

Approved by the Governor May 23;.2005.

Sponsor

:Sheheen

SOUTH CAROLINA ADVANCE LEGISLATIVE-SERVICE
-Copyright © 2016 LexisNexis. All rights reserved.
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(A77, R79, S318)

AN ACT TO AMEND CHAPTER 1, TITLE 5, CODE OF LAWS
OF SOUTH CAROLINA, 1976, RELATING TO MUNICIPAL.
INCORPORATION, SO AS TQ ESTABLISH A JOINT
LEGISLATIVE COMMITTEE ON MUNICIPAL
INCORPORATION TO REVIEW THE FILING OF AN AREA
.SEEKING. INCORPORATION AND TO RECOMMEND TO
THE SECRETARY OF STATE WHETHER THE MINIMUM
’SERVICE STANDARDS FOR MUNICIPAL INCORPORATION
ARE MET, TO DEFINE “PUBLICLY-OWNED P.ROPERTY”
‘“CO‘NTIGUOUS” FOR PURPOSES OF MUNICIPAL
INCORPORATION, TO PROVIDE FOR THE COMPOSITION
OF THE. COMMITTEE, AND TO PROVIDE ADDITIONAL
'REQUIREMENTS THAT A PROPOSED MUNICIPALITY
‘SHALL MEET.

‘Whereas, niunicipal boundaries are limited only by the-state’s statutory.
law requirements; and

‘Whereas, some municipalities already extend across county lines; and
‘Whereas, if a publicly-owned property, such as:aroad or, waterway, is
within the exclusive territory of a smgle mumcnpahty, that miunicipality
could eéxtend its boundaries across. the State, ‘preventing areas that
otherwise meet the starutory requirements for municipal incorporation
from’ attammg local’ self-governance; and

Whereas; the General:Assembly finds.and declares that publicly-owned
property is for the benefit-of all the citizens of the. State and ot to bé
used as the exclusive territory of any one mummpallty Now, therefore,
Be it enacted by t_he’;GeneraI'Assjembly of the State of South Carolina:

Joint Legislative Committee om Municipal Incorporation
established /

SECTION 1. Chapter 1, Title:5 of the 1976 Code is‘aiended to read:
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“CHAPTER I
Incorporation

Section 5-1-10. (A) A ‘municipality having a certificate of
incorporation issuéd by the Secretary of State and a township
established by act.of the.General Assembly are declared to be perpetual
bodies; p’olftic and corporate, entitled to exercise all the powers and
privileges.provided for municipal corporations in this.State, and subject
to all.the limitations-and liabilities provided for mumclpal corporations
in.this State.

(B) The incorporation or corporate capacity of a municipality or
towiship- established by act of the General Assémbly must not be
attacked in any:court in this:State except as provided by statute.

Section 5-1-20.. ‘As- used in Chapters 1 through 17 of this title,
unless the context clearly indicates otherwise:

(1) ‘Municipality” means a city or town issued a certificate of
incorporation; or township created by act of the General Assembly.

(2). “Publicly-owned property” means any federally-owned
state-owned, or county-owned land: or water area.

_ Section5-1:22. The. General. Assembly finds and declares. the
following to be the public'policy of the State of South Carolina:

(1) publicly-6whed property may be incorporated or'anriexed by a
municipality “as provided by the state’s statutory. law; however,
publicly-owned ‘property is for the benefit of all citizeris of the State
and is: not the excluswe temtory of any one mumcxpahty and
not confer or’ convey to.a: mumcnpahty control over the. publlcly-owned
property’ that in any way:

(a) dnterferes with the superior authority -of the federal, state; or
county:government; or ‘

(b) prevents. an area seeking to be: incorporated from using the
publicly-owned property to establish contiguity as provided in Section
5-1-30(A)(4).

Section’5-1-24. (A) After June 30, 2005, citizens of an area
seeking municipal incorporation shall file an -application for
incorporation with the Secretary-of State’s office containing:

(1) a petition setting out the corporate limits proposed -for the.
municipality and the: number of inhabitants residing within the
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proposed corporate limits, and signed by fifteen percent of the qualified
electors who reside within the proposed mumcnpallty, and
(2) documentation concerning ‘the minimum service standard
inicorporation requiremerits as provided i in Section 5-1-30.
(B) Upon receipt of a fi ling for a proposed municipal incorporation,
the Secretary of State shall transfer a copy of the filing to the Joint
Legislative Committee on Municipal Incorporation for review.

Section 5-1:26. (A) The Joint Legislative Committee on Municipal
Incorporation is created to review the petition and -documentation
submitted by an area seeking municipal incorporation and to' make a
recommendation to the. Secretary of ‘State:whether the area meets the
minimum sérvice standard mcorporatmn requirements as provided in
Section.5-1-30.

(B) The committee consists of seven members: |

(1) two Senators appointed by the President Pro Tempore ‘of the
Senate;

(2) two members of the. House of Representatwes appointed by
the Speaker of the House of Representatives;

(3) one person appointed by the Governor;

(4) one ‘city manager or elected city official appomted by the
President Pro Tempore -of ‘the ‘Senate from -a- list ‘of three persons
recommendeéd by the Municipal Asgociation of South Carolma and

(5) one county council member -or county manager. or
administrator appointed by the Speaker of the House of Representatives
from a list of three persons recommendeéd. by the South. Carolina
Association of Counties.

(C) The members are appointed to serve terms of two, years initially”
begmnmg on July 1, 2005, and.until'their:successors are: appomted and
quahfy ‘A vacancy must be filled:in the same maniner as the ongmal'
appointment for the.unexpired term.. _

(D) The committee shall elect a chairman from'its membership for.a
one-year term.. The position of chairman rotates among the members.

(E) The committee'meets at times and places as:it may ¢ determine.

(F) Staff for the committee must be ptovided by the President Pro.
Tempore of the Senate and.Speaker of the House:of Representatives.

Section 5-1-30. (A) Before issuing a corporate -certificate to @
proposed municipality, the Secretary of State:shall determineé based ori
the filing submitted and the recommendation of the Joint Legislative:
Committee on Municipal Incorporation whether the proposed.
mumcxpahty meets the following requlrements
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(1) the area seeking to be incorporated has a population density
of at least three hundred persons-a square mile accordmg to.the latest
‘official United ‘States Census; except as provided in subsections (B)
through (E); '

(2) no part of the area.is within five miles of the boundary of an
active incorporated municipality, except as provuded in subsections (B)
through(E);

(3) ‘the area seeking to be incorporated has filed a service
feasibility study that has been reviewed. by the Joint Legislative
Committee on Mumc1pal Inicorporation and approved by the Secretary .
-of State;

(4) the area proposed to be incorporated is.contiguous as defined
and-as described in this itern. ‘Contiguous” means. adjacent properties.
that share a.continuous border. If.a publicly-owned property intervenes
between two:areas ;proposed;to be lncorporated together, which-but for
the intervening publicly-owned property would be adjacent and share-a.
continuous_ border, ‘the” intervening publicly-owned- property does not-
destroy-contiguiity;:

(5). the area seeking to be ‘incorporated has filed a proposal for-
providing -either directly or by contract a minimum level of law
:enforcement ‘services as required .in regulations promulgated by the
State Law Enforcement Division. If law enforcement services are by
contract, the proposal must indicate which. governmental. entlty-
‘provides the ‘service and the estimated compensation for the: service;
and.

(6) ‘the area seeking to be incorporated has filed a proposal
‘demonstrating, that at least thre¢ of the: followmg services, either
dlrectly or by contract wnll be prov1ded to the mcorporated area no

date of i mcorporanon
‘(a) fire protection: :at a minimum service level requiregi_ in
regulations'promulgated by. the South Catolina Fire Marshal; '
(b). solid waste collection. and disposal;
(c) water supply, water distribution, or both;
-(d) wastewater collection and treatment;
(e) storm water.collection and disposal;
(f) enforcement of building, housing, plumbing, and electrical
codes; i |
(g) planning.and zoning;
(h) recreational facilities and programs; or
(i) street lxghtmg
(B)(l) When an area seekmg mcorporatlon has petmoned pursuant

4
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the municipality, and has been refused annexation by the municipality
for six months, or when the: populatlon of the area seeking
incorporation exceeds seven thousand persons; then the provision of the
five-milé limitation of this Section does not apply to the area.

(2) For purposes-of item (1) of this- subsection; a refusal to annex
‘the area by the mumc:pahty includes a statement from the municipality
‘that the area does-not meet the:statutory requirements for annexation.

(€). The five-mile limit does not apply when the boundaries of the
area seeking incorporation are within five miles.of the boundaries of
two-different incorporated municipalities in two separate counties other
than the county within which the area. seekmg incorporation lies, -and
‘when the boundaries of the proposed municipality are-more than five:
miles from the boundaries.of the nearest incorporated municipality that
lies -within the same county within which the proposed municipality
lies, and ‘when the land area of the. territory seeking incorporation
exceeds one-fourth of the land area of thé nearest incorporated.
municipality.

(D) The population requireménts do-niot: app]y to areas bordering on
and being within two miles of the Atlantic:Ocean and to all sea islands
bounded-on-at least one side by the Atlantic Ocean, both of which have
‘a minimum.of one hundred fifty dwelling units and at least an average
of one dwelling unit for €ach three acres of land within the:area and for
which petitions for mcorporatlon contain the signatures of at least
fifteen: percent.of the-qualified electors. of the respective areas seeking
incorporation.

(E) The five-mile limit-does not apply to counties with a population
accordmg to the latest official United Statés Census of less than
fifty-otie thousand.

Section 5-1.-40. (A) The Joint. Leglslatnve Committee on Municipal
Incorporation shall réturn’ the copy: of filing to the Secretary of State
with a written decision ‘of its. recommendation concerning. the
application for municipal incorporation.

(B) The Secretary of State shall provide the appllcant with.a copy of
the committee’s written decision.

(C) A recommendation by the committee or a determination by the:
Secretary of State that the réquirements of Section 5-1-30 have not
been ‘met does not preclude the area seeking from submitting a
subsequent application. :

Section 5-1-50. (A)(1) After receipt.of a recomniendation from the
Joint Leglslatwe Committée on Municipal Incorporation, the Secretary
of State shall' determine: whether the requiréments of Section 5-1-30

5
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have been met. If thé Secretary of State determines. that the
requlrements of Section 5-1-30 have been met; he shall issueto three or
more persons resxdmg in the area of the. proposed municipality, a
commission' empowering them to:

(a) 'hold an election. riot less than twenty days nor more, than
ninet’y‘days:aﬁerthe issuance of the commission; and

(b) appoint three managers of election who shall conduct the
election.

(2) Notice of the election must be published in a newspaper of
geéneral cifculation in thé community or by posting in. three public
places within the area sought to be incorporated ‘which contains
detailed ‘information: concerning the election. The noticé must be
published or posted not less than-five nor more than fifteen-days before
the date of the election.

(BX(1). At such election, all registered electors ‘living in: the area:
sought ‘to be .incorporated must: be allowed to vote on the following
questions:’

(a) incorperation;

(b) name of the municipality;

(c) the form.of government; S

(d): ‘method of election as prescribed in Section 5-15-20;
(e). ‘whethér the eléction is partisan or nonpartisan;:and
(f) the:terms-of the mayor and council members.

(2) When any of the .above questions proposed in :an. election
contain more than-two options, the option receiving the highest number-
of votes will prevail.

(3) If a community. votes in favor of incorporation ‘pursuant to:
this section :and selects a form of governmient in an election,
.notw1thstandmg the. results of the selections made by the-voters as to’
-questions (d); (e); and (f) in item (1) of. this subsection, the initial
‘goverhing. body of the incorporated. municipality consists. of four-
«council members and a mayor, -all elected at large in a nonpartisan
election for terms of two years.

(C). The managers ‘of election shall conduct the election; unless
otherwise provided for in this chapter, accordmg to' the general law
governing the.conduct of special.elections mutatis mutandi.

Section 5-1-60. The managers of the election shall make their sworn
returns ofthe result of the election to the .commissioners. The returns
must show the total number of those voting. in the electlon together
with the number of those voting on each question proposed.
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Section 5-[-70. The commissioners: shall certify the result of the
election under oath to the Secretary of State; and if the result is in favor
-of incorporation, the Secretary of State shall issue a certificate of
incorporation to. the municipality and ‘the mumcxpaht) has ‘all ‘the
1pr|v116ges powers, and immunities and- are subject to the limitations
provided by law..

Section 5-1-80, Before dehvery of a certificate of incorporation;
the Secretary. of State shall require the production of a receipt from the
State Treasurer for the payment of the following incorporation fees for
mun_lpnpalxt_les with a population:

(1) -of one thousand or'less, one hundred dollars;

(2). between one thousand-and five thouisarid, three hundred. dollars;

(3) over five.thousand, six hundred dollars.

Section 5-1-90. The certificate. of incorporation must be issued to
the commissioners who immediately shall provide for the. election, of
municipal officers pursuant:to Chapter: 15 and in accordance with the
certificate. as.to form of government. Until the municipal officers are
elected and’ qualify, the certificate of incorporation does not become
effective and the powers of the municipality must be exercised only by
the municipal council ‘when_ the: ‘municipal council is created by
election..

Section 5-1-100. (A) When following its incorporation a
municipality’s populatlon has decreased to less than fifty inhabitants,
the certificate of the- ‘municipality. miist be automatlcally forfeited and
void. [fa majonty of ‘the. reglstered electors of a municipality files. a
petition requesting the mumcnpa] certificate: be surrendered with - the
mumctpal coimncil, the council shall order an.election to determine the-
question, -at’ which- election: all ‘qualified- electors .of ‘the: mumcnpahty
must be permitted ‘to vote, and if two-thirds of those voting vote ‘in:
- favor of surrendering the certificate, the council shall. certify the result:
to the Secretary of State, who shall cancel the certificate ‘issued to the
mumcnpallty

(B) If ‘the Secretary of State :determines that apy prev1ously'
incorporated municipality is neither- performing municipal services nor
collecting taxes or other revenues and has not held anelection during
‘the-past four years, he'shall cancel the certificate-of the municipality.

Sectlon 5-1-110. A suit to challenge the mcorporatmn procedures of ”
‘a .municipal corporatxon pursuant: to -the provisions ‘of Chapters 1
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through 17 must be brought within sixty days after the issuance of the
certificate of incorporation.”

Severability

SECTION 2.If any section, -Subséction, item, subitem, paragraph,
subparagraph, sentence, clause, phrase,.or word of Chapter 1, Title S of
the 1976 Codé as amended by this act is for dny. reason held to be
unconstitutional or invalid, such holding shall not affect the
constitutionality or validity of the remaifiing portions of the chapter; the
General: Assemb!y hereby declaring that it would-have:passed each and
every section, subsection, itern, subitem, paragraph subparagraph;
senterice, clause, phrase, and word thereof, irréspective.of the fact that
any one or more other -sections, subsections, items, subitems,
paragraphs subparagraphs sentences, clauses, phrases, or' words hereof
may be declared to be unconstitutional, invalid, or othérwise
ineffective:

Time effective:

SECTION 3. The provisions of this act take effect July: 1;.2005;
however, the appointhent of the members of the Joint. Legislative
Cormimnittee 6n Municipal Incorporation:may be:made upon signature by
the'Governor:

Ratified the 18" day of May,.2005

Became:law. without:the signature of the Governor:- 5/25/05,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON ‘ Case No. 2016-CP-32-263

Jamaal Gittens,
Plaintiff, CERTIFICATE OF SERVICE

Vs.
John R. Rakowsky,

Defendant.

I, the undersigned employee of Gallivan, White & Boyd, P.A,, do hereby certify that [
have caused the below referenced to be served via U.S. mail, postage prepaid, or by other
delivery as indicated, to all parties of record at the address(es) shown below.

DOCUMENT(S) SERVED:
Defendant’s Memorandum in Support of Motion to Dismiss

PARTIES SERVED:

Jamaal Gittens

Pro Se Plaintiff

' (b

Date: June 17,2016 via U.S. mail Legal Assistant
and June 20, 2016 via hand delivery "
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
Jamaal Gittens,

Plaintiff,

VS,

John R. Rakowsky,

Defendant.

IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT
Case No. 2016-CP-32-263

AFFIDAVIT OFJOI%{RA@WSKY

PERSONALLY appeared befor¢ me Defendant John R. Rakowsky, the undersigned

who being duly sworn, deposes.and states as follows

1.

2.

SWORN TO AND SUBSCRIBED BEFORE ME

this }7 5

That heé is the named Defendant in the above:referenced action

That he has:never been served with'the Summons-and Complaint in the action
FURTHER AFFIANT SAYETH NOT:

G-F . pom

day of My QOI—é
| @)

Notarv Pubhc for South Carolina

My Commission Expires: 7/ / é/ 20/ 7
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STATE OF SOUTH CAROLINA IN'THE COURT OF COMMON PLEAS
- ‘ ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON , Case No. 2016-CP-32-263
Jamaal Gittens,
Plaintiff, CERTIFICATE OF SERVICE
VS:
John R. Rakowsky,

Defendant,

I, the undersigned employee of Gallivan, Wh1te & Boyd, P. A do hereby certify that I
have caused the below referenced to be served -via U.S. mail; postage prepaid, -or by other
delivery as indicated, t6-all parties of tecord at the address(es) shown below.

DOCUMENT(S) SERVED:

Affidavit of John R. Rakowsky

PARTIES SERVED:
Jamiaal Gittens.
Pro Se Plaintiff
Date: May. 18, 2016 ‘ VIL'eg'él. Assistant
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STATE OF SOUTH CAROLINA

IN THE COUNTY OF LEXINGTON
SRRy LT P 108

JAMAAL GITTENS, "

PLAINTIFF, s
‘ v '! AR
Vs.. 2016CP3200263

JUDGE JOHN R RAKOWSKY: .,
DEFENDANT
PLAINTIFF’S OPPOSITION TO DEFFENDANT™S MOTION TO DIMISS

To Attorney Johnson Cox

Defendants moving for motion to-dismissal’ because he believes that he’s immune from suit'
under judicial immunity, that Title 56 gives him subject matter over traffic affairs, and that he.

wasn’t served pursuant to South Carolinas civil procedures Rule 12;

Reason for Denial of Motion to Dismiss _
1 Defendant Judge Rakowsky is not entitled to immunity when he exceeded his. jurisdiction™ It
is clearthat a judge who acts in the absence of subject matterjuriSdi:cﬁOﬁ--inayfbeﬁ held liable for
judicial acts” stump v Sparkman 435 U.S. 349, 98 S CT. 1099 (1978)

Where judge presumes to exercise jurisdiction beyond understood, boundaries, judge is not
entifled to immunity Dykes v Housemann, 743 F.2d 1488 (1 1™ Cir. '198b)

Wh{;h a judge knows that he lacks jurisdiction, or acts in the face of clearly valid statutes
expressly depriving him of jurisdiction, judicial immunity is lost. Zeller v. Rankin, 101 S.CT.

2020(1980)

: Pageiof3
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A judge must be acting within his jurisdiction as to subject matter and person, to, be enutled 10

- S

immunity from civil-action for his acts s acts Davis V Burris Ariz: 220, 75 P 2d 689(1938)
fm:)lﬁﬁ’ \\ (") ‘ OQ
conformation that
T COURT
i Comhphiint

2 John Rakowsky was served with the complaint on March 24, 2016;.1 have

he was served at 111 maiden Ln; Lexington Sc 29072; his counsel has recotd-ofix

3 South Carolinas Suprpme”C@;t:Heldlthgt m order for codes./Statues to “have 2 force of law”,
they must have an emacting clause upon is face, showing the authority by which they are
promulgated, Title 56, the code I supposed to have violated doesn’t contain that, Supreme
Courts have further ruled; that any Jaw which lacks a required enacting clause is void on its
face... See. State v Pattersom, 4 SE,350, 352, 98.660 NC'(1887) Smith v Jennings 45 S.E.

821. 67 SC 324, (1903) See Joiner v State, 155-S.E.2d 8, 10 223Ga (1967)

Title 56 wasn’t enacted by the General Assemmy, The General Assembly cannot create’ laws
that are repugnant to the Federal Constitution, Supreme Court rulings. The Supremes court:stated
that “people are not:subject to- law, “which is called code” sovereignty itsélf is of course is not

subject to law, for it's the author and the source of law “Yick Wo v Hopkins 118 US 356(1886)

The Supreme Court stated that The Term “Persons” does not include the sovereign in common
Usage, nor, ordinarily when employed in statues US v Cooper Corp 312 U.S 600(1941) see US

V Fox 94 US 315

The Supreme Court stated “the judge bf municipal court is acting as an administrative officer not

in a judicial capacity when revocation driver’s license, courts in administrating does not act
judicially, but-‘mer‘ely‘admmistratiwlly”- Thompson'v Smith 155 VA 367. 154. SE. 583, 71 ALR
604.

B Page 2 of 3
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Lower courts are bound to the Supreme. couns proceedings” Adam v Dept of Juvemlc Jusnce of -

New York City, 143 F:3d 61, 65 (2nd Cit. 1998) The supreme Court constamly mles’that

standing is a necessary component of subject matter jurisdiction a “plaintiffthst dllef pordmal

‘statutory or common law basis for a remedy for the injury. See Beaufort Reality Co v SC
Coastal Conservation League 346 S:C298 551 S.E 2d 588 (S.C Ct App 2001) also Blandon v

Coléman 285 S.C 472,330 S.E2d 298 (1985)

Attorney Johnson Cox stated that my compliant should be dismissed because plaintiff failed to
appearatcnmmaltnalto raise any of these issues. “ A Party is-not in-default so longashe has a
pleading on file which makes issuesin that case that requires proof on the part of the opposite

party in order toentitle him to recover:Millikan v Booth Okla. 713,46 p 489 (1896).

Defendant Judge John Rakowsky acted under color law, contrary to the Federal Constitution and.
Supreme: Court rulings; which.entitles him to suit under 42 USC 1983; defendant Judge John

Rakowsky should know the elements of cause of action iia complaint.

Jamaal A Gittens

(/7 O & \\
%™
My -commission expires

_ S/ /7¢ ___Date.

Page 30f3
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STATE OF SOUTH CAROLINA

IN THE COUNTY OF LEXINGTON

JAMAAL GITTENS, ’ .

PLAINTIFF,

Vs.

JUDGE JOHN R RAKOWSKY s

DEFENDANT
OBJECTION TO1FAILED TO STATE THE CLAIM

A claim or defense is frivolous if a proponent can present no rational argument basedupon the
evidence or law that suppoits his claim” Liebowitz v Amexco CO 701 P.2d 140 (Colo. App:
03/28/1985)- see western United Reality Inc v Isaacs 679 P.2d 1063 (Colo 1984) “A complaint
shotild not be dismissed for failure to state a claim unless it appears beyond doubt that the

.plamtlﬁ’ can proof no set of facts in support of claim which would entitle him relief Conley V

Glbson” 355 US 41, 45-46 78 S.CT (1957)- Burden to show legal insufficiency of petition is

on, the party moving for dismissal, and motion to dismiss for failure to State a claim must

separately state-each omission’ or defectiin. petition. Indiana Nat. Bank V state Dept of Human
seryloes:Okla. (1994) see Haines v Kerner 404 U.8$519(1972)

Material Facts
1 1 had career as a professional truck driver ,when this speeding violation was placed on my

*MVR, my Employer Specxalty logistics had to let me go bécause there insurance wouldn’t
- cover me; my commercial drivers license is currently suspended

2 Judge Rakowsky acted under color of law, there’s no judicial proceedings; cases referenced
“in law, that allows this type of judicial practice
3 It’s been ruled that an “Appearance Ticket is not accusatory instrument and its filing does
not - confer jurisdiction over the -defendant” “people V Gabby 670.N.Y. S.2d 421 (1997)

‘trafﬁc infractions are not a crime or pubhc offence” people V battle 202 CAL.App:2d 432
(1975)

Page 10f1
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Lexington Clerk of Court
205 E main streets
I;exin_gto_n SC 29072
May 9, 2016

Attn:

If anyone. mterferes with the ‘docketing of ‘the documents received by ‘the clerk’s office, 1
consider that they have committed the crime of obstruction of justice, and T will attempt to get
criminal charges against them with the District Attorney, and the: Grand Jury

Each Document not properly forward is.in violation of 18 U.S.C 2076 which provides for a fine
and up to-one year in jail. Each document concealed destroyed. is a-violation of 18 U.S.C2071
and provides for a fine and up to three years in prison. it is settled law: that delivery of a
pleading to a proper official is sufficient to constitute filing thereof Milton V United states
105 F. 2d 253,255 (5™ Cir 1939) it was held that pleading delivered to a deputy clerk at his
home at night was thereby filed Freeman v Giacomo Costa FU Adrea 282 F Supp 525 ED PA
(1968) “The duties of the clerk relating to the filing of complaints are ministerial in nature”
Orr v Culpeper 161.GA App. 801 804(288 S:E2d 898) (1992)

I received confirmation that defendant John Rakowsky. is moving for dismissal, I'm forwardmg-
your admmlstratlon my -opposition on why this civil ‘action shouldn’t be dismissed; my.
opposition, rebuttal, has also been forwarded. to defendants -counsel Johnston Cox, Gallivan
White & Boyd, PA

Typeor pr lm 7

1\ g‘?ﬁnre

- Pla:qj\lota i %ne -

'u wW
S / ’/ y Date

Respectfully submitted
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THE STATE OF SOUTH CAROLINA p
In the Court of Appeals Y
Case Tracking No. 2016-1627

APPEAL FROM LEXINGTON COUNTY qpn _ ¢ 02 25
Civil Action No. 2016-CP-32263 WL Cp,

G. Thomas Cooper, Circuit Court Judge of /’Qppe 3 /S :
Jamal Gittens.............. NS ettt ettt re et e e b e araeerrenreenrrenren Appellant
Vs.
John R. RaKOWSKY ..cccvvveviiiieieecicceceeeeee e et Respondent

CERTIFICATE OF COMPLIANCE

The undersigned counsel hereby certified that the Record on Appeal complies with Rule
211(b), SCACR and the August 31, 2007 Order from the South Carolina Supreme Court entitled
“Interim Guidance Regarding Personal Identifiers and Other Sensitive Information in the

Appellate Court Filings.”
Respectfully submitted, %\
By: Of //( /

A. Jo h Cox, Esq. (SC Bar #9081)
Jessm Waller Esq. (SC Bar #100256)
Alonzo J. Holloway, Esq. (SC Bar #101755
GALLIVAN, WHITE & BOYD, P.A.

Post Office Box 7368

Columbia, SC 29202

(803) 779-1833

Attorneys for Respondent John R. Rakowsky

Columbia, South Carolina
November 2, 2017



