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MR. FATA: It's just a possibility I may
use it; it just depends.

THE COURT: Ckay. All right, anything
else?
MR. FATA: DNot from the State.
THE COURT: All right, you can bring in

the jury.
(WHEREUPCN, the jury was returned to the
courtroom at approximately 2:45 p.m., and
the following proceedings commenced in
open court.)

THE COURT: Ckay. Ladies and gentlemen,
hope you had a good lunch. We're ready to proceed.
Make sure you continue to pay close attention to all
the presentation of evidence.

Mr. Fata, you can call your next witness.

MR. FATA: Thank you, Your Honor. The
State calls Doctor Janice Ross.

THE COURT: Doctor Ross.

WHEREUPON,
JANICE E. ROSS,
having been duly sworn by the Clerk, testified
as follows:
THE CLERK: State your full name for the

record.
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THE WITNESS: Janice Edwards Ross.

DIRECT EXAMINATION
BY MR. FATA:
QO Doctor Ross, what is your occupation?
A I'm a forensic pathologist in Newberry, South
Carolina.
Q And the name of your practice is?
A Newberry Pathology Associates.
Q Tell us what your educational backgrounding is.
A T got a — I have a bachelors degree in, from the
University of South Carolina and then I have my MD
fom.Upstate'Nbdical Center in Syracuse, New York
where I did my training in pathology. And pathology
is the discipline in medicine that trains you how to
do an autopsy and how to diagnose tissue diseases
and use blood work to diagnose different diseases or
anemias. I am further trained in forensic pathology
in upstate New York and board certified in three |
areas of pathology.
QJ Three areas?
A Yes.
Q What three areas?
A Anatomical and clinical pathology have to do with
blood work and tissue work, some cancers. Forensic

pathology uses or pathology knowledge legal matters
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such as homicides, suicides, and accidents and rape
cases. We learn how to do a specific more detailed
autopsy or forensic autopsy, and identify, identify
different patterns of injury.
Q How long have you been a forensic pathologist?
How long have you been practicing forensic
pathology?
A Thirty-six years.
Q All at Newberry?
A  Since May of 2000 in Newberry.
Q Ckay. And all the years that you've been
practicing forensic pathology how many cases do you
believe you have done?
A Over six thousand.
Q Six thousand. Have you ever testified in court?
A  Yeah.
Q Regarding findings in different cases?
A Yes.
Q And have you been qualified as an expert witness,
as an expert witness in the area of forensic
pathology in courts of this state and —
A Yes.

MR. FATA: We would offer Doctor Ross as
an expert in the area of forensic pathology.

MR. CHANDLER: If it please the Court, no

397
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objection.

THE COURT: All right, ladies and
gentlemen, this witness is qualified as an expert in
forensic pathology. As I mentioned to you earlier,
an expert is entitled to give opinions and the
reasons for those opinions. You are not bound by
the opinion and give the testimony the weight you
believe it deserves.

Mr. Fata, you can continue.

MR. FATA: Thank you, Your Honor.

BY MR. FATA:
QO Doctor Ross, did you receive the body of Gregory

- Rogers at your office or laboratory on or about

September 13th, 20107

A Yes.

Q And for what purpose did you receive that body?
A For an autopsy.

Q Ckay. And were you given any briefing on what
had happened, background or history?

A Just that deceased was found next to a roadway in
Lee County and was a victim of a shooting.

Q Ckay. Now what was your procedure in this case?
A We received a body in a body bag. We opened the
body bag and take photographs of the body as they

care 1n. We take an inventory of the clothing and
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then take the clothing off, and we do an external
examination with photographs and in this case so was
evidence of gunshot wound we took x-rays to look for
any extraneous full lead pieces.

Q You examine external body, skin, that sort of
thing?

A Yes.

Q Did you notice any marks on the victim's hands
knuckles, the knuckles or the fingers on the outside
of his hands?

A No, I did not.

Q Did not, ckay. After you examined the body
externally what did you do, an x-ray, what did you
do?

A Then we do an internal examination, look for each
organ to find out any evidence of injury or disease
in the different organs.

Q And how do you do that?

A Through a Y shaped incision in the body to look
at organs and chest cavity and the abdomen. Then we
open the head to look at the brain.

QO Now when you look at the chest area, organs in
there, did you find anything that would have led to
Mr. Gregory's death?

A Yes. In the hole through his —-

399
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Q No, I'm talking about the heart area, the lungs,
that —

A I'm sorry. As far as natural disease the only
thing he had was a myocardial (ph) blockage

90 percent blockage of one of the coronary arteries.
Q Okay. So other than that, pretty much normal in
the chest area?

Yes.

All right. Now did you examine Mr. Rogers' neck?
Yes.

And what were your findings there?

- ORI A ORI

We found a gunshot wound that went through, went
into the anterior part of the left neck at — the
bullet path continued —
MR. FATA: May she come down, Your Honor?
THE COURT: Yes, sir, just keep your voice
up, okay, Doctor?
THE WITNESS: Yes, sir.
BY MR. FATA:
Q Doctor, I'm gonna show you what's lbeen marked as
State's Exhibit Number 25. Can you descrilke a
bullet entrance? Can you see that depicted in this?
A Yes. This is the entrance wound of the bullet at
the base of the left neck.
Q Okay. Now that bullet traveled in which
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direction?

A Tt went backwards and downward and it came out of
the left upper neck.

Q Okay. I want to show you — I show you State's
Exhibit Number 22, and what are we looking at there?
A Can I turn it around?

Q Yes, ma'am, turn it however — have I got it
upside down?

A Well...

Q Yeah, I did.

A We always put it so that the number is such that
the head is albove the number. This shows that there
are exit wounds here. The bullet fragment is two
exit wounds and this wound is Jjust a cut on his
hand.

Q Okay. Is this a bullet fragment in that?

A No.

Q Is this one here, is that a bullet fragment?

A Tt doesn't appear to be.

Q How do you know that?

A A bullet path, if it's a graze wound will have
abraded edges around it where the bullet wipes
across the surface of the skin. That's not — it
doesn't, that's not here on that wound.

Q So 1s that, do you mean rough edge? Is that what

401



402

O 00 J & O b= W DD =

NDONON NN N R B R R e e
O & W N P O W W J o U b W N Pk O

402
S — J. ROSS — DIRECT

you mean around here, abrading?

A Tt would e more of a red, very superficial rough
mark of the skin. '

Q These here above this number, here and here,
those are the exit wounds?

A Correct.

Q TIs this a closer view of that?

A Yes.

Q Ckay. So the bullet enters here that's shown on
State's 25. The bullet enters here?

A Yes.

Q Goes through and exit at the back?

A Correct.

Q All right. Now you also have — I'm gonna show
you a page in your — and this is an anatomical
drawing Exhibit 26. Now what is this, Doctor?

A This is a rough draft diagram which I do at the
time of the autopsy to just put in my measurements
and different findings on the outside of the body.
Q Okay. Now please tell the jury what is all, what
is all this.

A Ckay. This just depicts the entrance wounds.
These are measurements of how gpart is, the top of
the head midline. This shows that there's some

abrasion of the skin of the left forehead, the left
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cheek, and the bridge of the nose. And these are
the exit wounds on the left back. This is that
defect in the skin.

Q Now you've got the — and you descrilbe your
position and the bullets for the entrance and the
exit wounds, how do you do that in relation to the
center line? You call it the center line?

A Yes. We measure it from the top of the head and
then how far it is away from the center midline of
the body.

Q I'm gonna show you a facing figure, and then I'm
gonna direct your attention to the rear of the
figure. Now is there some relation between where a
bullet went in and where the bullet came out?

A Yeah, it —

Q Any indication about that?

A Well, it shows that the entrance wound

is ten—-and—-a-half inches below the top of the head
and the exit wound 11 to 11.5 inches kbelow the top
of the head so that just indicates that it's going
dowrward.

Q Is that significant downward?

A No. No, an inch.

Q All right. Now — oh, no, no, let's do this, I'm

sorry. I show you State's Exhibit Number 25 again.
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You indicated on the anatomical drawing something
about some abrasions on the face?

Yes.

Do you see those depicted in 25?

Yes.

Where are they?

2 ORI O N

This is on the left cheek. You see some on the
bridge of the nose. This here on the left forehead,
it's actually that's a little laceration here also.
Q Okay. You have any opinion as to when those may
have occurred?

A Those are what we see when a sort of a round
surface hits a flat surface, and at the same time
the forehead and the nose could have hit at the same
time. So it's consistent with that side of the face
hitting that surface.

Q Hitting hard or hitting just laying on it, or
how?

A Tt's hard a force, it's a pretty good injury.

Q Pretty good?

A Yeah.

Q And when do you think it happened, when do you
think it occurred?

A There's not a lot of reaction to this. It's not

kind of yellow based, it's not red based, so it's
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right at the time of death.

Q At the time of death?

A Yes.

Q Okay, you may sit down. Thank you.

A (Complies.)

Q Now we talked about the issue of the exit wound.
Let's talk about between the entrance and exit
wound. What happened, what do you find regarding
the internal injuries to Mr. Rogers?

A The bullet lacerated the left carotid artery and
Jugular vein as it went through, and it also
fractured part of the cervical spine.

Q What significance is there to the fracturing of
the cervical spine? What injury would have resulted
in that?

A That would have caused like a shock wave, and I
think it's a partial laceration of the spinal cord
itself, which means that there would be no activity
from the neck down. In other words, the legs
wouldn't receive message to stand up so the person
would collapse.

Q Just fall?

A Yes.

Q Almost instantaneously or at the time?

A

Pretty much instantaneously.
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Q Okay. Now what is the significance of severing
the jugular vein and the carotid artery?
A It allows his blood to escape, bleed out.
Q And in an injury like this when does the blood
begin to escape?
A Immediately.
Q And how much would begin to escape?
A Well, that depends on a lot of things, but it
would be a pretty quick injury with the carotid
artery being lacerated so it would ke lethal, within
a minute or two.
Q Would a significant amount of blood come out in a
minute?
A Yes.
Q Okay. I show you State's Exhibit number 6.

MR. FATA: Your Honor, may she come down
again?

THE: COURT: Yes, sir.
BY MR. FATA:
Q Doctor, this is State's Exhibit Number 26 and
then the blood pool and the blood pool, and I'm
gonna show you State's Exhibit number 7. Additional
pooling, and then along with the shirt. How long in
your opinion would it have taken for that amount of

blocd to accumilate from this here?
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A It's hard to say. It depends on how fast the
heart was beating, a lot of different things; but it
would ke a couple of minutes.

Couple of minutes.

Yeah.

Not hours?

No.

Couple of minutes?

Yeah.

Okay, you can have a seat.

(Complies.)

OI- O N Ol - &

Now as you continue to do the internal
examination and the x-rays, did you compare x—rays
and look at the x-rays when you're doing your
internal examination and x-rays sukmitted or
anything?

A It just showed that there were no bullet
fragments left in the body except, well, there were
little tiny particles along the bullet path, what we
call a snow storm, which means it's a pretty
powerful, high velocity bullet.

Q Okay. Typically when you have a high velocity
gunshot wound, what does that look like?

A We call it, we refer to it as a snow storm

because it — the bullet is going so fast little
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particles come off around, as it goes through the
tissue, and shows a snow storm along the path.
Q Did you retrieve those items, those snow storm
items?
A We're talk— no, we're talking about dust like
particles.
Q Okay. Did you retrieve any bullet fragments at
all?
A No.
Q You did not? But the snow storm indicated that
there were bullet fragments or bullet caused this
track?
A Yes.
Q And it's your opinion that it was a high powered
rifle, high powered bullet?
A Well, could ke, yes.
Q Okay. Now hold on just one second. Doctor, I
want to refer you — and you've got your report
there, open your report. This is State's Exhibit
Number 6. And go to the page evidence transfer
from — that evidence transfer form, excuse me.
MR. CHANDLER: Can I see where you are,
Solicitor?
MR. FATA: Right here.
THE COURT: You got it, Mr. Chandler?
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MR. CHANDLER: No, sir.
MR. FATA: It was provided to them, Your

Honor.
THE COURT: I understand, let them find
it.
(Pause.)
BY MR. FATA:

Q You see that page, Doctor, evidence transfer
form?

A Yes.

Q If you'll look down ballistics.

A Yeah, I see I did — I stand corrected. There
was, must have been a small fragment of metal that
we see from the gunshot wound.

Q And what does that say, Doctor?

A There was one plastic bag with a metal, with
metal from gunshot wound.

Q Okay. It was from the left shoulder and the
shirt; is that correct?

A There was a piece of metal in the left shoulder
strap of the shirt.

Q And that was collected by you; is that correct?
A Yes.

Q And given to the Deputy Sheriff Capps?

A David Capps, vyes.

409
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Q Ckay. Now any other significant findings — and
look through your report, Doctor, any other
significant findings other than this gunshot wound
in the carotid artery on the heart artery followup?
A Just those abrasions on the face.

Q Okay. Now Doctor, how are deaths classified in
the state?

A Well, we have cause of deaths, what the person
dies from, and we have a manner of death. There are
five sets of manners — a manner of death is how a
cause of death came about being. There are five
manners of death: It's natural death, accidental,
suicide, homicide, and can't determine then it's
undetermined.

Q Undetermined. In this case do you have an
opinion to a most reasonable medical certainty as to
the cause and death, probable cause of death in this
case?

A Yes.

Q And what was it?

A Exsanguination, that is, bleed out, due to the
laceration of blood vessels due to the gunshot wound
to the neck.

QO And you would classify this death as a?

A Homicide.
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Q All right. So Doctor, explain to the jury the,

how this process works. You're shot in the neck and

what happens?

A Depending on where the bullet went, blood goes
through, it cuts the — lacerates the jugular vein,
carotid artery, starts bleeding. It also fractures
the cervical fine and you become paralyzed from the
neck down.

Q And when you say samebody exsanguinates, what do
you mean?

Exsanguinates.

Exsanguinates?

You bleed out.

You bleed out, just bleed to death?

Correct.

ORI ORI I ©

Because your arteries, they're getting cut by
gunshot wound?

A Yes.

Q One other thing, Doctor, I think you indicated
that he would not, that Mr. Rogers would not have
any motor function after being struck in the, after
the cervical spine is being struck by a bullet?

A Correct.

Q What do you mean by motor function?

A Movement.

411
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Q What?
A..Arms and legs.
Q Arms and legs?
A Yes.
Q And is that consistent? Is the way the body's
positioned in this picture falling on its face and
hands out, is that consistent with losing, that
cervical spine injury?
A Yes.
QO Okay. All right, answer any questions that Mr.
Chandler might have.

THE COURT: Mr. Chandler.

MR. CHANDLER: Thank you very much, Your
ﬁonor.

CROSS-EXAMINATION
BY MR. CHANDLER:
Q Good to see you again, Doctor. I think the last
time I see you was up in Newberry, maybe three or
four years?
A Yeah.
QO I appreciate you coming down. So what we know
about this case is this gentleman was shot once in
the neck, and we do not know the caliber of the
bullet because there are so many slivers of metal;

is that correct?
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A Correct.

Q And high powered can be a pistol as well as a
rifle; can it not?

A Yes.

Q So a 45 could ke a high velocity weapon, 45
caliber pistol?

A It could give you that extra.

Q But you know, there's some rifles that are high
powered as well?

A Yes.

Q This gentleman was exsanguinated, bled to death
as we see this picture. And you took a vitreous
blood sample of him at the autopsy; did you not?
A Yes.

Q And I believe your reports indicate that his
vitreous blood alcohol level was something like
.13267

A Correct.

Q So it was higher than the .12 level, correct?
A .12 in the blocd, ves.

Q And that's the reason for that is the vitreous
sample kind of lags behind the blood going up and
then it gets faster going down; is that right?

A Tt just lags kehind the blood level for about an

hour.
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QO Ckay. So when this gentleman was here for four
hours apparently before he was moved and taken up to
you, is there an impact at all on that blood alcohol
level?
A No.
Q So we know now that you have a level of .137?
A Correct.
Q Thank you so much.

THE COURT: Mr. Fata.

MR. FATA: Nothing, Your Honor. May
Doctor Ross be excused?

THE COURT: Any objections?

MR. CHANDLER: Yes, sir, please, she's got
a long trip back.

THE COURT: You can be excused. Thank you
very much.

Mr. Fata.

MR. FATA: Yes, sir, Your Honor, we call
Lorie Rogers.
WHEREUPON,

ILORTE ROGERS,

having been duly sworn by the Clerk, testified
as follows:

THE COURT: All right, Mr. Fata.

Ms. Rogers, would you please tell us your first
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name, spell your name.
THE WITNESS: Lorie Rogers, L-O-R-I-E.
THE COURT: Go ahead, Mr. Fata.
DIRECT EXAMINATION

BY MR. FATA:

Q Ms. Rogers, where you live?

A Fifteen Street.

Q How long have you lived there?

A Thirty years.

Q Thirty years. Do you have children?

A Yes, sir, I do.

Q How many do you have?

A T have three.

Q Three? Two boys and a, I think a girl; isn't it?
A Yes, sir.

Q And what do you do for a living?

A T work at Department of Corrections.

QO And as a what?

A As a corrections officer.

Q And —

A CO.

Q As a corrections officer what is your function

there at the prison? Are you in a dorm or?
A Dorm.

QO In a dorm?

415
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A Yes, sir.

Q OCkay, that's a pretty serious job?

A Yes, it is.

QO You were married to Gregory Rogers; is that
right?

A Yes, I was.

Q You were, excuse me, you were. And y'all were
married for how many years?

A 29 years.

Q 29 years. And those 29 years did y'all live at

Wrenn Drive or some other places?

A

Most of them. We stay at my mother—in-law house

at the beginning of our marriage.

Q
A
Q
A
Q
A
Q
A
Q

Okay.

In the same area.

Ckay. Now did you know Mr. Toney, the defendant?
Yes, I do.

And you see him in the courtroom?

Yes, sir.

Where is he sitting?

(indicating). Sitting right there at the table.
At defense table sitting next to Mr. Kent; is

that correct?

A
Q

Kent, yes, sir.

And how do you know, how did you meet Mr. Toney?
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A On the job.

Q On the job? Where is that?

A At Pilgrim Pride.

Q Pilgrim's Pride, is that formerly known as
Goldkist?

A Formerly known as Goldkist.

Q And what would you do? That was your Jjob at
Goldkist?

A T was a production worker for 11 years now. I

made it to supervisor.

Q

Supervisor? What did Mr. Toney do out there at

Pilgrim Pride?

A He was production manager.

Q Production work?

A Yes, sir.

Q He was never a supervisor or anything?

A No, sir.

Q Ckay. Now you left Pilgrim Pride; is that
correct?

A Yes, sir.

Q And went to the prison?

A Yes, sir.

Q Did Mr. Toney still work there, do you know?
A Was he still working there?

Q At Pilgrim Pride?

417
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1| A Yes, he was still working there.
2| © Is he working there now that you know of?
3| A To my knowledge he was.
41 O Okay. Now, you know Mr. Toney right now; don't
5| you?
6] A Yes, sir.
7| Q 1In fact, you had a relationship with Mr. Toney;
8| 1is that right?
91 A Yes, sir.
10| O A longstanding relationship?
111 A Yes, sir.
12 Q Okay. And longstanding, about how long was it?
13| How many years you think it was?
14| A At least six or seven.
15| O Six or seven years. And in fact —
16 MR. KENT: Judge, I'm gonna object. He's
17} giving a lot of leading questions.
18 MR. FATA: I1'1l —
19 THE COURT: Sustained.
20| BY MR. FATA:
211 Q What kind of relationship was that Ms. Toney?
221 What kind of relationship did you have with Mr.
23| Toney?
241 A It was a friendly relationship at first and it
25| became romantic.
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Q Became roommate?

A No.

Q ©Ch, romantic, excuse me, I'm sorry. Became
romantic. And as a result of that romantic
relationship did anything occur?

As?

As far as children?

Yes, sir.

Tell me about that.

About the child?

Yea.

The daughter.

Your daughter.

Yes, sir.

What about your daughter?

That's (inaudible).

Who is the father of that child?

Ernest Toney.

(O G A Ol - O - G R @

Frnest Toney, okay. Now did Ernest Toney love
you?

A He acted like he did.

Q Did he want you to leave home?

A No, he didn't never encourage me to leave home.
QO Never encouraged you to leave home?
A

I was — that was established. I would never

419
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leave Toney.
Q Did Mr. Rogers ——

MR. KENT: Objection, still leading
questions.

THE COURT: Yes, sir. If it calls for yes
or no answer I don't think so, but if crosses the
line of suggesting an answer, then, yes. Mr. Fata,
you can ask the next question. If it's leading I'll
tell you to ask it another way.

BY MR. FATA:
Q Did Mr. Rogers know about this relationship?
A Yes.
Q What discussions did you and Mr. Rogers have
about this relationship?
A Well, what do you want?
Q Well, was he happy about it?
A No, sir, he wasn't happy.
Q Did he — what did he tell you, if anything,
about the relationship, about the status between you
and Mr. Toney?

Stay away from Toney.

Stay away from him. Did you do that?

A
Q
A  Sometime.
Q Was the relationship ongoing at the time of
Mr.

Rogers' death?




O 00 ~J O U W W N B

NONONNNND R R s s
O & W N P O W o g9 o6 U b W NN B o

421
S — L. ROGERS — DIRECT

Yes.

It was ongoing. When was the last time you saw
. Toney before Mr. Rogers' death?

Before the death?

The day before? Was that the last time you saw
. Toney?

Before the death?

Have you seen him since the death?

Yeah, I've seen him about once or twice.

Have you seen him a romantic way?

No, sir.

LGNNI G I © T ;% @R ;% o

Ckay. Have you allow— what about Mr. Toney's
daughter, has he, has Mr. Toney seen his daughter?
A Once or twice. She was at our house.

Q So what is the status of the relationship between
you and Mr. Toney?

A Nothing now.

Q Is it over?

A Yes, sir. As far as I'm concerned, yes, sir.

Q What was Gregory Rogers' attitude about your
relationship with Mr. Toney?

A Well, what's it compared to?

Q What was his attitude? Was he happy about it,
sad about it, mad about it?

A He was mad about it.

421
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Q Mad about it, ckay. Now on September 12th of
2010, did you see your husband that day, Mr. Rogers?
A Yes, sir.

Q When and where did you see him?

A At the house.

Q At the house. When was the first time you saw
him at the house?

A When we — earlier that morning.

Q What happened later that day?

A Well, that day he was in the best I've seen him
in a while. He was very pleasant, very nice, very
nice. At about 1:00 he got a phone call from his
cousin James Rogers and asking him to take him to
the store, and he replied to me that he did want to
e home. His intention was to stay around the house
all day, but since that call he was gonna take him
to the store.

Q Did he take — do you know that he took get back
take him to the store?

A Well, he was so pleasant I didn't want him to
leave so I tried to encourage him to stay. He
couldn't take it. He say whatever, he'll take him
'cause every time he call he got the chance to take
him everywhere so he ——

Q So did Mr. Toney leave, I mean, Mr. Rogers leave?
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Yes, sir, he did.

And what did you do?

I just —

Did you leave?

T stayed home and tried to cook dinner.
Ckay. When did you see Mr. Rogers again?
I say about 3 or 3:30.

All right. And where was that at?

Back to the house.

LGN ORI I ORI C R - © R

Ckay. And what was his state then? What was he
like then?

A Oh, he was upset. Something had happened out in
the street. He was upset.

Q You — do you know what it was?

A No, sir.

Q Did you ever find out what it was?

A Well, later on.

Q And.what'd he do when he came to the house?
What'd you see him do?

A Well, when he came in the house I was actually on
the phone with my cousin. Tt was a cousin of mines.
And he asked me who was I talking to and I could
tell he was upset by his tone of voice, and I told
him I was talking to Gloria. And I kept talking.
But then while I was talking he went back in one of
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the rooms and retrieved a gun and —
Q Retrieved a gun?

Yes.

What kind of gun did he retrieve?
It was a long gun.

ORI O BN

A long gun. I'm gonna show you State's Exhibit
Number 27. Do you recognize that?

It looks like the gun.

What do recognize by the gun?

The strap.

The strap? The camouflage strap?

Yes, sir.

o P oo 2 0

So that locks like the gun that came out of the
room?

A Yes, sir.

Q What did he do with this gun?

A Well, he went, bakbling at first, and I told him
put it away 'cause I didn't want Hjj§ (oh), my
little girl, to see that, get frightened by that so
I told him to put the gun away.

Q And?

A Then I asked him what happened that, out there,
what happened while he was out, I said what happened
so upset. But he wouldn't tell me so I told him, he
don't have to tell me, I'll just call Pat since I
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knew he was the right person I'd just —

Q Now did your husband leave at that time?

A No, he didn't. He didn't.

Q He didn't leave with the gun at that time?

A No, I called Pat and his wife picked up, and I
asked him what had happened. And she said Pat,
today she said nothing that she was aware of, and
she said, what's wrong. I said, he was, ran in the
house and appeared to be upset and got a gun and I
was trying to figure out what happened. And she
said she didn't know, nothing that she was aware of.
Q COkay, what happened next?

A Well, he left.

1O

He being your husband?

Yes, my husband left then.

And what about the gun?

With the gun.

Took the gun with him? How long was he gone?
Approximately seven minutes.

Seven minutes?

About five to seven minutes. It wasn't long.
And he came back in? He did come back n?

He came back in with the gun.

He came back ——

R Ol S Ol T - CRE- © I

He came back in the house with the gun.

425



426

O 00 13 & U1 b W NN B

NN NN NN P P | s
O & W N P O W W J 6 U & W N Pk O

426
S — L. ROGERS - DIRECT

He came back in the house with this gun?
With the gun, ves, sir.
With this gun. Then what happened?

- O N O

We then sat in the bedroom and one little
confused and throwing things and kind of pulled back
in the chair. And I looked back to ask him a
question, and I said to myself because he was so
upset I would leave him alone right now and I'm
gonna give him his space and do whatever. And I
asked him what happened in the street and then about
four he left again.

Q Ckay. When he left that time where were you in
the house?

A In the kitchen.

Q And where did he come from in ithe house?

A In the bedroom right next to the kitchen.

Q So he, right next to the kitchen. So what was

his path?

A He had to walk right past me.

Q Had to walk past you?

A Yes.

Q Did you look at him?

A Yes., I did.

Q Did he have State's Exhibit 27 with him?
A No, sir.
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Q He did not? And as he walked past you where did
he go?

A He left. He went out.

Q He left. Did you see him again that day?

A Yes, sir. I was waiting for him to come back.
We was going to some friend's house, no, I didn't.
Q Did you get a telephone call from anyone that
day?

Yes, sir, I did.

Who was that from?

Ernest.

Ernest Toney? Mr. Toney right here?

Yes, sir.

And what did Mr. Toney want?

- O I O ©

He just called and then he just told general
conversation, but I asked did you see my husband,
yeah.

Q And what'd he say?

A He said yes, I did.

Q And what did you tell him?

A Did anything happen? He said he was, he had
passed him. He didn't go into no great details, but
T did told him if you should see him —

Q See who?

A My husband, that day or any day, I mean, don't
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try to handle it himself.

Q What did you tell him to do?

A T told him to call 9-1-1 and let the law handle
it.

Q Wwhy did you tell him to call 9-1-17

A '"Cause I didn't want anybody fighting or anything
'cause that's what the law for; and if the law is
there ain't anybody gonna fight, they won't fight.

Q Did you know if Mr. Toney was in your
neighborhood?

A No, sir.

Q Is there any, other than coming to see you or the

daughter, was there any reason for Mr. Toney to be

in your neighborhood?

A Not my neighborhood.
Q Ckay. And I'm gonna show you State's Exhibit
Number 29. This is John Wesley Road and this is you
circled on there, where you live. Circle on there.
I think it's...

THE COURT: What exhibit is that?

MR. FATA: 29.
BY MR. FATA:
Q That's where you live. And John Wesley Road is?
A Right here.
Q And what kind of road is it? Where did it go to?
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A Tt's a dead-end road.

Q Dead-end road. And of course, do you know what
road your husband was found on?

A Yes, sir. Yes, I did.

Q What road was that?

A John Wesley Road.

Q And of course, you can tell, somebcody can tell a
distance between John Wesley Road and your road at
the house by looking at this map.

A Yes, sir.

Q Did you hear from your husband again that day or?
A No, I didn't. No, sir.

Q And what happened next? What happened next?
After your huskand left, you got a call from

Mr. Toney, what happened next?

A What happened after that? I called — after that
T called my friend Sonia Patterson 'cause he was
planning on going to their house and asked her had
she seen Piggy today —-

Q Piggy 1s what? Who's Piggy?

A My husband.

Q Okay.

A And she said she hadn't seen him, and she said
she just had told her husband, you know, Darryl's

not coming, Darryl's not coming over to the house.
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When we get back they'll be there.
Q When did you find out that your husband had been
shot?
A About 6, 6, 6. Somewhere around the neighborhood
around 6.

MR. FATA: Beg the Court's indulgence just
a second.
BY MR. FATA:
Q So the last time, Ms. Toney, you saw — the last
time you saw your husband alive is when he passed
you in the kitchen; is that correct?
A Yes, sir.
Q And he did not have his gun?
A No, sir.
Q Answer any questions either one of those
gentlemen have.

CROSS-EXAMINATION
BY MR. KENT:
Q Ms. Rogers, how are you doing?
A Fine.
Q Ms. Toney, we have not talked before trial; we
don't know each other. We haven't — you haven't
talked to me about this trial or haven't contacted
me or anything albout this case at all, have you?

A No, sir.
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Q Okay. Lorie, I just want to go into a little bit
of background. You mentioned during direct
examination from the solicitor that the morning of
the 12th your husband Gregory Rogers woke up
extremely happy, was extremely in a good mood. Was
this rare for him to be in a good mood? Why did
that —

A No, not really. That's the best mood I seen him
in a while.

Q Was he always in a good mood? Y'all get along

very well?

A Yeah, we had bad days like any other couple.

Q What do you mean by that?

A Well, sometimes he had bad days and so would I.
Q Tell me about his bad day.

A If he a bad day he would sometime get his

(indiscernible) .
Q Go ahead. 1I?
A T mean, get his —

Q Nothing big deal, no big deal?

A T mean, our problem is more about Mr. Toney.

Q Tell me about those arguments.

A Sir?

Q Tell me about those arguments. You said a lot of

those arguments are ——
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A Well, some of them were about him, not all of
them.

Q And what were the arguments about Mr. Toney?

A About seeing him today or something like that.

Q What — did he say it like this, did you see him
today and you'd say no and —

A No, I'm assuming that he would hear some hearsay
that I might have seen him, so he was trying to get
confirmation.

Q And how did he react?

A He would be upset.

Q What do you mean? You say he would be upset,
what, I'm trying to figure out ——

A He would say stay away from him.

Q Did he say stay away from him or — did he say

stay away from him, leave him alone, and walk out of

-the room, what'd he say? You can't remember?

A Stay away from him. Maybe he would say stay away
from him or, I'm, I don't know.

Q Go ahead. You were about to say ——

A Or either, I mean, stay away from him.

Q Tell me this, when was the last time you had a
disagreement about Mr. Toney? When is the last
argument you had about Mr. Toney and your

relationship?
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A Me and him one? It wasn't that day. That day
the didn't brung his name up.

Q OCkay. When before that?

A T don't know.

Q You gave a statement, you gave a written
statement to law enforcement after all this stuff
happened?

A Yes, sir.

Q Ckay. Did you review your statement before you
testified today? Did they give you a copy of it and
tell you to look through it and review it to make
sure you're prepared for your testimony? You
remempber such amazing detail.

A No, he didn't give it, they didn't give it to me.
He didn't give me anything.

Q Have you reviewed it before you testified?

A He gave it to — no, they gave it to me
afterwards.

Q After you —

A Soretimes afterwards.

Q What do you mean they gave it to you afterwards?
A They gave it to me, something afterward. They
gave me a copy.

Q Had you looked at your testimony, have you looked
at that statement you gave before you testified
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today?

A  Uh-huh.

Q When was the last time you read that, I'm just
asking? When was the last time you read that?

A T hadn't. I just remember having it that day.
Q So you had been having ongoing — the minor
child, let's talk about the minor child. Her name
is Y}, isn't it?

Yes.

The minor child you share with Mr. Toney?

Yes, sir.

How old is she now?

6

She's six years old now?

Yes.

O Ol A Ol 2 G

And T think you were asked in testimony from the
solicitor you said you two had been having a
relationship for about six years. So it would have
been longer than that, wouldn't it, if the child is
six, right?

A Six or seven years.

Q Six or seven years? So how long actually do you
think the relationship between yourself and Mr.
Toney was goilng on?

A Seven years I guess.
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Q So y'all had a relationship, one day had sex, had
a baby and y'all started, had a baby, then had a
relationship for six years? Is that what happened?
First day y'all got together, had sex, you got
pregnant, you had a baby, the baby is now six —

A Tt was longer than that.

Q I need to know. How much longer?

A I don't know.

Q You don't know again, okay. So you had a
relationship at least six years, maybe a little bit
longer?

A At least six, or I say seven.

Q Six or seven. When did your husband find out
about that affair that you were having?

A T don't know.

Q So he finds out, you don't know when, you don't
rememper?

A Tt was a while back.

Q It was a while. So he found out. So your
huskand found out about an affair that you're having
with Mr. Toney, you were still seeing Mr. Toney, you
were still talking to Mr. Toney, you were still
contacting Mr. Toney, and he would tell you over and
over again, stop seeing this man, stop seeing this

man, stop seeing this man. You don't know what he
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would say, stop seeing him more, and he just kept
going through this over and over and he never got
angry, really angry—

A Tt wasn't over and over.

Q Well, how —

A Like I say when people, he'd seen them or talk
that's when.

Q Well, you tell us, how often were you seeing

Mr. Toney?

A Well, we were working together so I would see him
every day at work.

Q How often were you seeing him romantically?

A OCh, um...

Q After your husband found out and ordered you to
stop seeing him romantically, let's ——

A We stopped for a while, then kind of slowed it
down.

Q Kind of slowed it down or you stopped, there's a
difference. Did you slow down or did you stop?

A Slow it down. But then I think we stopped 'cause
we.

Q Which time is that time?

A That was after he found out.

Q And when did he find out? Now you're starting to

realize when he found out. When did he find out?
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A I don't know when he found out but he found out.

Q Actually, did he find out before or after the
child being born?

A Before.

Q He found out —

A Before the child. It was before the child.

Q Before the child was born he found out that you
were having an affair?

A I was pregnant. It's been a while back.

Q And what —

A It is a while. I will say before, I'm not sure.

Q So before the child was born he found out that
you were having an affair with Mr. Toney, right?
A T would say, yes.
QO TWhen did you tell him that it was Mr. Toney's
baby?

When did I tell him?

Yeah, when did you tell him?

He — I never did told him, he suspected.

You never told him?

A
Q
A
Q
A No, sir, I never did tell him.
Q So how did he find out?

A  People.

QO How did people know?

A

I don't know. People assume.
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Q During your testimony on direct examination you
said he knew that that was Mr. Toney's baby?

A T didn't say he knew.

Q Oh, you hadn't said that he knew? Ckay, I must

‘have made that up. So at no point in time did he

specifically know that this was Mr. Toney's baby,
Jjust people in the community told him?

A Sir, he —

Q Go ahead.

A Say that again now. Repeat your question.

Q You never told this man that the minor child
wasn't his kid. You never told him that K]
wasn't his daughter?

A He always said Hjjjji] was his daughter no matter
what.

Q You never told him that Hjjjjjj wasn't his
daughter?

A He didn't get to hear that.

Q You never told him that Hjjjjjjjj wasn't his
daughter?

A I never told him. He told —

Q You never told him?

A He always said no matter what people or they
said, Yl was his daughter.

Q And he wasn't upset at all about the fact that,
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yet, you were carrying another man's child, wasn't
upset about it? Y'all never had a confrontation
about it, never had a disagreement about it, never
yelled at you about it.

A No.

Q Never got upset about it, never said, hey, why am
T seeing this other girl who's not even my child.
Never said anything about it?

A No, sir, because he told me that he was, 'cause
he the same way, so he understood how it is. And
nobody mistreating him. So it wasn't the child's
fault how she got here as why he got here so he
could relate.

Q Did Mr. Rogers have a temper?

A At times.

Q What do you mean at times? Did he have a bad
temper?

A At times, not all the time.

Q Did y'all ever get into a bad disagreement or bad
fight or bad argument about anything else? Did he
ever flash his temper with you? Did he ever
threaten you?

A What, anything other than this?

Q Yeah.

A Ch, well, yes, sir.
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So he had a temper?
Yes, sir.

And he threatened you?
Yeah.

He asked (inaudible).
Yeah.

(ORI Ol A o R ©

He scare you when you were pregnant when he was
threatening you?

A Well, yeah.

Q You ever call law enforcement on him?

A Yes, sir.

Q In fact, you called law enforcement on him
because you were scared of his temper?

A Called law enforcement on him?

Q Yeah.

A Yes, sir.

Q Did he ever threaten to kill you?

A Maybe.

Q Has he ever threatened to kill you?

A (There was no response.)

Q Go ahead, take your time. Answer the question,
has he ever threatened to kill you?

A Maybe.

Q Maybe? That's not something you remember if your
husband threatened to kill you at some point in
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time?
A A lot of bad memory I block out trying to, wanted
to erase it.
Q So you block out a lot of bad memories of your
husband threatening to kill you and his violent
temper?
A T say maybe he have —
Q Ma'am?
A Maybe he have, I just can't say, maybe.
Q Maybe. Do you remember getting an order of
protection —
MR. FATA: Cbjection, Your Honor.
Cbjection, Your Honor, may we approach.
THE COURT: Yes, sir.
(WHEREUPON, counsel approached the
Bench for an off-the-record discussion.)
THE COURT: All right. Ladies and
gentlemen, if you would please, step to your jury
room. We'll go ahead and use this as an afternoon
break. Do not discuss the case. If you need
anything let the foreman know and tap on the door,
okay.
(WHEREUPON, the jury was removed from the
courtroom. )

THE COURT: Okay. Mr. Kent, you may
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cross—examine the witness.

PROFFER EXAMINATION
BY MR. KENT:
Q Lorie, on cross—examination, during
cross—examination I asked you specifically do you
remember Gregory Rogers ever threatening you, and I
specifically asked you do you remember Gregory
Rogers ever threatening to kill you and you said,
maybe, you were not sure. I didn't let you answer,
I'm sorry. I'm sorry, go ahead.
A T said maybe, I wasn't sure.
Q I was going to ask you do you remember
specifically filing an order of protection against
Gregory Rogers stating to the family court that he
had threatened to kill you, and you asked for an
order of protection from him? Do you rememboer that?
A T think. It was a long time ago.
Q Yes, ma'am, but do you remember that?
A T remember that.
Q Do you remember specifically him threatening to
kill you and you telling the Court he threatened to
kill you and I need an order of protection from him?
A Yes, sir.
Q So you do remember that?

A Now, yes, sir.
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Q So there is a specification time in your history
where Gregory Rogers has threatened to kill you?

A Say that again.

Q There's a specific time, it's not a maybe now,
there's a specific time in your history which
Gregory Rogers ——

A Yes, sir, I remember.

MR. KENT: You want me to continue go,
Judge? That's where the proffer would go.

THE COURT: That would move — that mean
you'd stop with this?

MR. KENT: I would stop —

THE COURT: Stop with the order of
protection because —

MR. KENT: I would introduce it at this
point because she's — I'm sorry.

THE COURT: In other words, I assume she's
making a full proffer about the order of protection
as I think that's Mr. Fata's objection so if there's
any other questions about that event you can ask
her.

MR. KENT: Judge, at the point now that
she has now, her — she's remembered the order of
protection, I don't think I can delve more into the

order of protection specifically and I would
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introduce she's now said —

THE COURT: Mr. Fata, your objection?

MR. FATA: Your Honor, it's — the order
of protection is dated in 2003. The rule
specifically says evidence of a pertinent trait of
the victim, rule 404(2), evidence of pertinent
trait. One incident is not a pertinent trait, I'm
afraid. I don't think one incident, two of them.

THE COURT: Okay, Mr. Kent.

MR. KENT: Judge, I asked her the question
and she answered to an un—cbjected to question.

THE COURT: 1I'll allow the question.

MR. FATA: Thank you, sir.

THE COURT: She testified — and I'm
paraphrasing — she testified he had a violent
temper at times, said she couldn't remember if he'd
ever threatened to kill her and now she indicates
she did. T think that all goes toward pertinent
trait acts.

MR. FATA: And Your Honor, there is an old
CDV on the record which is, which is well past the
ten years.

THE COURT: Well, ten years doesn't apply
in character evidence —-

MR. FATA: No.




O 0 J O U b W N

NNNN NN R R R B R s e
U » W N B O VW W J o U & W N Pk O

445
S — L. ROGERS — CROSS

THE COURT: —-but it may apply as to
whether or not it's pertinent trait. When was that?

MR. FATA: I don't — where is his record?
I don't have the record in front of me. I had it.

THE COURT: Does anybody know?

MR. FATA: It was —

MR. KENT: Realistically I —

MR. FATA: T should have had ready, Judge,
I knew you were going to get into this.

THE COURT: All right, let's do this, the
Jury is taking a break. I will instruct the
witness, Ms. Rogers, you can step down but you may
not discuss your testimony, either what you've
already said, anything about this case, anything
that may come up, with anybody at all in this whole
wide world. You understand?

THE WITNESS: Yes, sir.

THE COURT: Okay, and you'll be subject to
any dquestioning about that. Thank you, ma'am. You
can step down. We'll take a few minutes.

(WHEREUPON, a recess was taken from the

proceedings. )

THE COURT: Just to e clear, I'1ll allow
Mr. Kent to ask the question about the order of
protection based on the fact that the witness did

445



446

OW O 3 & O = Ww DD -

NN NN N R R R B | | e
G W N P O W w 9 o6 U b W N P o

446
S — L. ROGERS — CROSS

indicate that she didn't remember whether or not
he'd ever threatened to kill her specifically, but
yet he could have. Also, I think it's appropriate
to either refresh her memory or impeach her with
that. And in addition, it does tend based on t he
current state of her testimony, it does tend to —
if the jury accepts it that way — does tend to
establish a time character of 404(a) (2). Okay, Mr.
Fata, is the State ready for the jury?
MR. FATA: Yes, sir, Your Honor.
THE COURT: Mr. Kent?
MR. KENT: Yes, sir, Judge.
THE COURT: If they're ready they can come
out.
(WHEREUPON, the jury was returned to the
courtroom at approximately TIME , and
the following proceedings commenced in
open court.)
THE COURT: Mr. Kent, you can continue
with your questioning.
MR. KENT: Thank you.
BY MR. KENT:
Q Ms. Rogers, the question I was asking you, I
asked you specifically if you remembered at any
point in time Mr. Rogers actually threatened to kill
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you, or something of that nature, and you said
maybe, I'm not sure. Do you remember back in 2003
that you actually redquested an order of protection
from the court trying to protect you from Gregory
Rogers for threatening to kill you?
A Yeah, I remember.
Q Do you remember that?
A T think T didn't go before the court.
QO You didn't go before the court?
A T went up there and talk to the victim advocate
and, in fact, as I was leaving she — I told her not
to worry about it. But she said, she says, it's the
State's responsibility to — I've got to do it, with
that kind of complaint, it's their responsibility to
proceed with it whether I wanted to or not so they
went on with it and signed an order along with it.
Q Gloria, do you remember getting a copy of the
order of protection?
A Yeah, I remember. I didn't know what was on it
but T remember.
Q Have you seen that before?
MR. FATA: Your Honor, may we approach.
THE COURT: Yes, sir. Hand me a copy
please.

MR. KENT: Yes, sir, Judge.
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(WHEREUPCN, counsel approached the

Bench for an off-the-record discussion.)

THE COURT: lLadies and gentlemen, please
step to your jury room. You may not discuss the
case.

(WHEREUPCN, the jury was removed from the

courtroom.

THE COURT: Mark it for I.D. please.

(WHEREUPON, Defense Exhibit No. 1 was

marked for identification only.)

MR. FATA: Your Honor, I don't think under
these circumstances that's proper.

THE COURT: 1It's for I.D.

MR. FATA: Court exhibit though.

THE COURT: No, defense I.D. That does
not mean it's gonna come in unless you offer it. |
It's got to have a sticker on it so the world later
will know what we're talking about.

MR. FATA: Oh.

THE COURT: Okay, Mr. Kent, you can hand
the witness I.D. 1 for the defendant.

PROFFER EXAMINATION
BY MR. KENT:
Q Ms. Rogers, when we took a break I handed you a

copy of that document and asked had you ever seen a
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copy of that to refresh your memory as to everything
that happened on that day.

A Yes, sir, I did.

QO And when I was asking you a question earlier, you
mentioned that a victim's advocate mistook myself
and you never went in front of the court. You agree
this document says you actually went in front of the
court?

A Mr. Kent, I didn't never go to court. She said
it was her responsibility to follow through because
T had a underage child at the time.

Q You have read this document?

A T read it.

Q You read the first part of the docurent that says
that petition for order of protection was continued
from November 13th, 2003. The plaintiff was present
at the hearing appearing pro se. The defendant was
served and appeared pro se. Do you agree with that,
that's what that says?

A That's what it says, yes, sir.

Q And then it says evidence established, the order
of protection is granted. Defendant verbally
threatened plaintiff. There's a history of violence
between the parties since 1997. You agree that's
what that says?

449



450

O 0 ~J O O s~ W NN

NONNNNN R PR Rl
U > W N P O W ©w J & U b W N P O

450
- S — L. ROGERS — CROSS

Yes, sir.
And you were given a copy of this document?

Yes, sir.

O G R

And the document said you actually went in front
of the court. That was signed by the Honorable
George McFadden, the judge who was in the courtroom
at the time. So there was a judge. You went in to
the room and you were there pro se, meaning nobody
was representing you. You agree with me on that?
A Yes, sir, I would. I remember now, but I didn't
want to go forward. I remember —

Q I'mnot —

A Yes, sir, yeah.

Q Let me go back to my question. You did go in
front of the court?

A Yeah, I did, yes, sir.

Q You think you did or you did? You go in front of
a judge.

A I don't if T went in front of judge or.

Q You agree with me this document says that you
went in front of the judge?

A Yes, I do.

Q You requested an order of protection?

A Yes, sir.
Q

You requested an order of protection from Gregory
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Rogers?
A Yes, sir.
Q You requested an order of protection against
Gregory Rogers because he had threatened to kill you
in the past?
A Yes, sir.
Q And that's what this order was. It was in front
of a judge. It wasn't a victim advocate or actually
somebody was telling you something. This was you in
the courtroom, correct?
A You say had threatened? Yeah, I see, yes, sir.
Q Thank you. That will be it for my proffer.

THE COURT: All right, Mr. Fata, do you
object to any of that?

MR. FATA: Yes, sir.

THE COURT: Well, the reasons different
from what I overruled your earlier objection.

MR. FATA: No, sir.

THE COURT: It sounds like the same thing.

MR. FATA: No, sir. He — his line of
questioning was to elicit from her had she ever been
threatened to be, threatened with her life by
Gregory Rogers. That was his line of questioning.
She him and hawed. And then he brings this up to

refresh her memory. Now she now has said, yes,
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Gregory Rogers threatened me, threatened to kill me.
So now I don't think he needs to be able go into all
the, this order of protection. Her memory has lbeen
she has answered his question.

THE COURT: She did out here, but not when
the jury is in the room.

MR. FATA: She did just a minute ago. He
asked her, has Gregory Rogers ever threatened to
kill you.

THE COURT: All right, here's what she
said, here's what she said. She said in front of
the jury: Well, I went up there, then I told them
not to worry about it and the victim advocate said
well, I've got to do it. That's not the way they do
it in family court first of all.

MR. FATA: Absolutely.

THE COURT: You're probably talking albout
the CDV from 1997, I don't know. But she says
something different in the proffer, Mr. Fata, than
what she said in front of the jury.

MR. FATA: Regarding this thing. But
prior to him coming —— Jjust when we came back in he
asked her had Gregory Rogers ever threatened her and
to kill her, and she said yes, and then Mr. Kent

goes into this, into this exhibit.
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THE COURT: Here's what I'm gonna allow.
I'm gonna allow you to question the witness by
saying did, you know, cross—examination, whatever
you choose to adopt — in 2003, did you request and
obtain an order of protection in family court
because your huskband had threatened, you know,
whatever testimony you choose, and she can answer
the question.

MR. FATA: And I thought she had, maybe
I'm mistaken, maybe I heard it wrong.

THE COURT: She has answered it in two or
three different ways.

MR. FATA: Well, I thought when we came
back in that when he asked her, did your husband
ever threaten to kill you, she said yes. And then
Mr. Kent began to go through the order of protection
which I —

THE COURT: And I allowed him to do. And
then she equivocated again.

MR. FATA: Well, I look at the order of
protection as refreshment; and once her memory is
refreshed, she said yes, he did, then that ends the
issue.

THE COURT: All right. And Mr. Fata —

MR. FATA: I may be wrong.
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THE COURT: Okay. I think your position
1s preserved. You may ask her the question that I
mentioned. Are there any other questions that you
want to ask her that you have not asked her so far?

MR. KENT: Nothing.

THE COURT: Any additional questions that
you want to ask her other than what I've just
outlined?

MR. KENT: Order of protection, no, sir.

THE COURT: And if the witness equivocates
again, then we may have to do this again.

MR. FATA: So he can ask her, have you
ever sought an order of protection in family court
against —

THE COURT: Sought and obtained an order
of protection in family court because your husband
threatened to kill you. And he can establish when
that may have been.

MR. FATA: And she says yes, that's it, he
can't go any further?

MR. KENT: I've been trying to, Judge ——

THE COURT: Ckay.

MR. FATA: But I thought Your Honor, and
I'm not gomna beat a dead horse, you've already

ruled, but I thought she'd answered that question,
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I'm sorry.

THE COURT: No, sir, she hadn't.

You can bring the jury in.

(WHEREUPON, the jury was returned to the

courtroom, and the following proceedings

commenced in open court.)

THE COURT: Ckay. Mr. Kent, you may
continue.
BY MR. KENT:
Q Ms. Rogers, before we left I specifically asked
you a question about the order of protection. You
agree with me now that it's true that October 2003
you personally sought an order of protection on
Gregory Rogers, is that true?
A Yes, sir.
Q You personally went in front of the family court
and requested an order of protection from Gregory
Rogers in that he threatened to kill you?
A Yes, sir.
Q This wasn't a — this was you, you personally did
that?
A Yes, sir.
Q Thank you. How alout Mr. Rogers' drinking, did
he have a drinking problem?

A Yes, sir.
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Q When he drank is that when he got more violent,
is that when he was more angry?

A Yes, sir.

Q And that's pretty well known when he drank that's
when he was more violent?

Yes, sir.

And.everybody pretty much knew that?

(No verbal response.)

Is that a yes?

Yes, sir.

L(OREN- O R A © B

Ckay. And most of the problem that y'all had
with each other was that when he was drinking,
that's when his temper was out?

A Yes, sir.

Q And when he wasn't drinking he wasn't like that?
A No.

Q Okay. The day that all of this happened had
Gregory Rogers been drinking that day?

A Not to my business.

Q You don't know if he had been drinking?

A That day, no, sir. ‘

Q Well, let me ask you this, was he different when
he was drinking than when he wasn't? Were you able
to recognize him when he wasn't drinking?

A Yes, sir.
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Q Could you tell that he was drinking that day?
You made the comment in your statement that he had
this wild look in his eye.

A Yeah, he did.

Q Was that the wild look that he usually had when
he was drinking? 'Cause I think I understand you
said he had this wild look in his eye and you knew
to stay away from him?

A Yes, I was.

Q How did you know to stay away from him? What
would happen when he was drinking?

A When he was drinking he would sometime get kind
of rowdy. '

Q He would get rowdy? What do you mean by rowdy?
A It was the drinking.

Q If he was drinking. Let's talk about when he was
drinking. When he was drinking he would get rowdy.
And that's what you mean, that's the personality
trait?

A Yes, sir.

QO And you knew that. You knew that when he was
drinking he was rowdy, stay away from him?

A Yes, sir.

Q What type of things would he do when he was
drinking, when he got rowdy? Would he fight people?
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A Well, if they bother him or he would just go to
sleep. If they bother him.

Q He ever fight cops or anything like that or?

A Yes, sir.

Q You knew about him fighting some cops when he was
drinking?

A Yes, sir.

Q Okay.

THE COURT: Wait. Mr. Fata?

MR. FATA: I object to that.

THE COURT: Sustained. Is that —
relevance?

MR. KENT: She's already asked and
answered. I can get into —-—
THE COURT: Well, he objected.
MR. KENT: 1I'll leave it alone for now.
THE COURT: All right, shall I instruct
the jury to disregard that?
| MR. KENT: Can we approach the Bench?
THE. COURT: Yes, sir.
(WHEREUPON, counsel approached the
Bench for an off-the-record discussion.)
BY MR. KENT:
Q Ms. Rogers, in the statement that you made and we

talked about this a little bit, you made one of the
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caments that when you had talked to Ernest Toney
you told him if you see Greg call 9-1-1, don't deal
with him. Why did you, what is his history that you
knew that he would call 9-1-1 and don't deal with
Greg and talk to him, what did you mean by that?

A TIf he walked into him that day or any day, to
call 9-1-1.

Q Did you tell that to anybody else about Gregory
Rogers? Call 9-1-1 if you see my husband, if you
see Gregory call 9-1-1. Why did you tell Ernest
Toney on that day specifically, you see Greg you
better call 9-1-1, don't talk to him. Why would you
say that?

A Because they had bad blood.

Q 'Cause what?

A They had bad blood between the two.

Q They had kad blood?

A  (Inaudible.)

Q And because Greg probably was acting in that way,
had that crazy wild look in his eyes that day?

A Maybe.

Q Maybe?

A I know the two of them don't get along so.

Q So they don't get along, he had this wild look in

his eye, he was upset about something.
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A Sarething.

Q And you had talked to Ernest and you said, look,
if you see Greg call 9-1-1, don't deal with him.

A Yes, sir.

Q Have you ever told — you and Ernest talked.
Y'all talked a lot, there's no secret about that.
Y'all talked on the phone and you talked about
B vou two were friends?

A Yes, sir.

Q Is that a yes?

A Yes.

Q And I'm assuming as your friend you would talk
about problems at home, you would talk about life,
y'all would talk about all types of things?

A Yes, sir.

Q You would talk about the child Hjjjjil, you would
talk about things that happened at work I'm sure, |
you would talk about good times, you would talk
about bad times, right?

A Yes, sir.

Q And at some point in time he romanced you at some
play. I'm sure he talked about your husband, you
talked about the difficulties you had with your
husband and the problems you had with your hushband?

A Yes, sir.
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Q And you would talk to him about problems that you
had with your husband?

A Yes, sir.

QO And you would talk to him about his temper I'm
sure. You would talk to Ernest about the temper
your huskband had?

A Yes, sir.

Q And so he knew about it, he knew about his
temper?

A Yes, sir.

QO And he knew about his temper when he got drunk
and intoxicated; isn't that true?

A Yes, sir.

Q Even things that you would tell Ernest that
Ernest specifically knew about the temper of Gregory
Rogers when he got angry, when he got upset, you
would tell him about that?

Maybe.

Maybe? I would — go ahead.

Maybe.

But you would talk to him?

Yes, sir.

(ONE-A OT  © I

The guns, in the statement that you gave law
enforcement you specifically said Greg came into the

house, he gralbled a firearm, and he left the house
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1| for seven minutes or so. He had an angry look and
2| left with a firearm, with a long gun.

3] A He say?

41 QO You said initially he left with a long gun?

5| A Yes, sir.

6| O And you said he came back, he sat down, correct?
7! A Yes, sir.

8] Q He sat down in the room and I think your

91 testimony was he was rocking back and forth. Wasn't
101 that your testimony?

111 A Yes, sir.

121 O He was just rocking back and forth like this,
13| 1like I'm rocking right now?

14| A Yes, sir.

15] O And he seemed angry?
16| A Yes, sir.

171 O And you knew not to mess with him?

18] A No.

191 Q As he's rocking, don't mess with him. And you
20| went into the kitchen?
21| A Yeah, I went to use the phone.
221 Q You went to use the phone. And did you call
23| Ernest at that point?
241 A T called Fat, I mean, James Rogers.
25| Q You called James to figure out why was he so
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upset, what has gotten him so upset?

MR. FATA: All that has been asked and
answered.

MR. KENT: This is cross—examination,
Judge.

THE COURT: Wailt a minute, if he objects
you don't say anything. And when you obiject and he
says something, you don't say anything. Okay, your
objection is based on what?

MR. FATA: All that has een gone into on
cross—examination and direct.

THE COURT: Overruled. Just one time
summary, you won't e permitted to summarize it
again of the question.

BY MR. KENT:

QO So you go through all of this stuff and I think
in your testimony — you said he left a second time.
Do you remember in your statement you said you think
he left with a gun, you weren't sure? Or you think
he didn't leave with a gun? You weren't sure if he
left with a gun or not? Do you remember telling law
enforcement that?

A Yes.

Q OCkay. You weren't sure if he left with a gun or

not? You weren't positive, were you, that Greg left

463



464

W 00 3 & U P W N B

NN N NN R B R e
O B W N B O W m g9 o U s W N PO

464
S — L. ROGERS — CROSS

the house with a gun?

A That's why I said I think, but I'm pretty sure he
did but.

Q Did you write that in the statement that, I'm
pretty sure he left with a gun; or did you say, I'm
not sure?

A T think on my statement I think.

Q Yes, ma'am. Your statement was actually written
as close to the incident as possible. This is two
years ago when you wrote that statement.

No, sir.

When did you write your statement?

The next day.

The next day right after this shooting happened?

Yes.

LOXEN- A ORI S © R

Is when you told them, I think, I'm not sure if
he left with a gun you said. You'd agree with me
with that fact?

A Yes, sir.

Q And today, you're positive he left with a gun or
you're positive he didn't leave with a gun today,
two years later? |

A Well, they found it in the house so.

Q Now let's talk about that.

A He had to have 'cause —-—
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Q
A

Q

'Cause you're guessing he had to have his gun?
They found it in the house.
So that's why you're saying today he could have

left with the gun, you said they found it in the

house, not because of your independent recollection.

You don't remember if he left with a gun or not the

second time, do you?

A

Q
A

Q

That day was, that morning was overwhelming.
You don't remember, do you?
(No response.)

It's okay. Law enforcement came back to your

house and they searched your house with a search

warrant, didn't they? They came looking for this

long gun you were talking about. Do you remember

them coming back to your house with a search warrant

looking for this long gun?

A

Q
A

Q

Yes, sir.
They didn't find it, did they?
No, sir.

The Lee County Sheriff's Department came to your

house looking for this long gun. They looked under
the beds, they looked in the doors, they looked

everywhere throughout the house; didn't they?

A
Q

Yes, sir.

They looked under the bed, they loocked in the
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car, they loocked — trained officers, these are
trained officers, they couldn't find this long gun.
And then later you gave it to them. Where did you
find it?

A I didn't never find it.

Q You never found it? Where did the gun come from?
A Well, they found it under the ked.

Q Who? They found it—

A Law enforcement. They found it under the bed at
the time they came in.

Q So the first time they come to the house, they
have a search warrant so they have a search warrant,
they're looking for this long gun you're talking
about. I just asked you, they loocked under the bed,
they looked in the car, they looked under the doors,
and they don't find it anything, right?

A Right.

Q And then they come back and they look under the
bed, and like, oh, there's a gun, they must have
missed it the first time; is that what you're
saying?

A They found the gun under the lbed?

Q So they just missed this gun the first time they
looked under the bed?

A Yes, sir.
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Q Hum. They found a pistol the first time they
went to the house, correct?
A Yes, sir.
Q And a pistol had an obliterated serial number
where somebody had tried to file the serial number
off the gun, they found that, right?
A T never seen the gun but that's what they told
me.
Q That's what they told you?

MR. KENT: Beg the Court's indulgence one
moment .

THE COURT: All right.
BY MR. KENT:
Q Lorie, that day do you ever remember telling
Ernest that Piggy possibly has a gqun? Do you
remember that, when you called him?
A Not —
Q Remember when Ernest called and talked to you, do
you remember telling him Piggy had a gun, be
careful?
A I seen —
Q You told him?
A He met with him and he brought it lack.
Q You told Ernest that?
A He left with a gqun. I think.
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Q I want to make sure you understand what I'm
asking, my question. Did you specifically tell
Ernest that Piggy had a gqun? Do you remember that?
A When I asked him and he said that he did, then I
think he had — he didn't went into all the details,
but they — I could tell he had a pistol with him,
and I said, well, that's why he came and got — T
guess that's why he came and got a gun. But I don't
— possibly I might have.
Q You might have told Ernest he left with a gun and
to be careful?
A And call 9-1-1.
Q And call 9-1-1.
A T assume that would be the same conversation.

MR. FATA: Judge, may we approach?

THE COURT: Yes, sir. .

'(WHEREUPON, counsel approached the

Bench for an off-the-record discussion.)

THE COURT: All right, ladies and
gentlemen of the jury, please step to your jury
room. Do not discuss the case.

(WHEREUPON, the jury was removed from the

courtroam.)
THE COURT: Okay, Mr. Kent.
PROFFER EXAMINATION
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BY MR. KENT:

QO Lorie, when we were doing your testimony I had

specifically asked you about Gregory Rogers drinking

and the fact that he had a violent temper when he
drank, do you remember that?

A Yes, sir.

Q And you remember when I asked you, did he get in
fights with individuals when he drank. You said —
your answer was yes?

A Yes, sir.

Q And we talked about him getting rowdy when he
drank, your answer was yes?

A Yes, sir.

Q And then I asked you about fighting law
enforcement officers, and the answer was, yeah, he
had done that also.

A (No verbal response.)

Q Is that a yes?

A Not fighting, yes, sir.

Q But you knew about that?

A Yes, sir.

Q Did you specifically know about, I guess four
months before this shooting, I think it was July of
that year, where he had gotten arrested for driving

under the influence?
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(ORENH- OJI ¢

Yes, sir.
You knew about that?
Yes, sir.

And you were aware that he had actually been

tazed by law enforcement when he got arrested for

driving under the influence? He got tazed that

night.

A
Q

Yes, sir, he told me.

He told you all that. And he told you that he

had pulled a tazer out of his shirt chest and

started to try to fight the cops, and they had to

taze him a couple of times. You knew all those

facts.

A
Q
A
Q
A

He tried to pull it out and they had to taze him.
They had to taze him, and he tried to fight.

Yes, sir.

When he was intoxicated?

I didn't know whether he was drinking or not. He

didn't say he was drinking, but he told me that

(indiscernible). They had to taze him.

Q

Yes, ma'am. You told Ernest about that also.

You told Ernest about how he hit all these cops;
didn't you?

A
Q

I may did.
You may did? Did you told Ernest about all these
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cops when he got tazed, you told him that; didn't
you? Well, the date's not important. You remember
the incident?
A T remember the incident.
Q You remember telling Ernest?
A Tt's possible I could have.
Q I got to ask you again and I know the answer, do
you remember telling Ernest about this incident? T
know you said you probably, you may have, and I know
you're —-
A Tt was out. Everybody, a lot of people heard it.
Q I know everybody, but I'm asking you, do you
remember telling Ernest and I know you said you
probably did —

THE COURT: Just ask her.

MR. KENT: I know, Judge.
BY MR. KENT:
Q Do you remember telling Ernest specifically about
that incident?
A Specifically I.don't remember specifically.
Q What do you remember telling him about that?
A T remempber talking to him, but not what I said
about that.
Q But you remember talking or you just don't
rememoer what you said. You rememboer talking alout
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it, you don't remember what you said?
A Yes, sir.
Q You don't remember what you said, but you
remember talking to him about it?
A I don't even remember talking to him about it.
Q I'm just trying to make sure. You do not
remember ——— |
A T don't remember talking to him about it to be
honest. I'm not saying I didn't, but I don't
remember. 'Cause we talked a lot about different
things so I just, I'm not saying I didn't, but I
don't remember telling him about that.
Q And T hate to keep — I just need to know did you
tell him? You're saying I don't remember ——
MR. FATA: TIt's been asked and answered.
THE COURT: Well —
MR. KENT: No.
THE COURT: It's been asked several times.
It's been answered three different ways. Just ask
her one more time without qualifying a question, did
you or did you not, and then ask it.
BY MR. KENT:
Q Ms. Rogers.
A Yes, sir.

Q Did you or did you not tell Ernest Toney about
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the incident involving law enforcement officers that
we just specifically talked about in which he got
tazed involving the cops?

A T don't remember.

THE COURT: Ckay, she doesn't remember,
okay. And you want to ask this question?

MR. KENT: Yes, sir I do.

THE COURT: And the relevance?

MR. KENT: It goes to pertinent character
trait. I show specific case law 404(a) type
evidence when he's intoxicated he fights.

THE COURT: If she doesn't remember, if
she told him that.

MR. KENT: If she told him —

THE COURT: Is that in her statement
anywhere or —-

MR. KENT: That is not in her statement.

THE COURT: Is it in Mr. Toney's
Statement?

MR. KENT: 1It's not in Mr. Toney's
statement.

THE COURT: Ckay. So if she doesn't
remempber how does it tend to prove anything?

MR. KENT: Well, what it also shows is she

specifically just said everybody in the community
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knew about that incident.

THE COURT: Okay. So the fact that she
may have told Mr. Toney about it is it not what
you're getting at?

MR. KENT: Well, I am getting at that.
Also, she also says everybody in measurement knew
that happened also goes to show pertinent character
show pertinent characteristic to show the pertinent
character trait he's intoxicated he fights and she
said everybody in the community knew it.

THE COURT: Ms. fate.

MR. FATA: Well, Your Honor, she doesn't
remember I think the important is whether or not any
had fold earns Toney she says she doesn't remember.
And she's already testified that he gets intoxicated
and has problems. That's all.

| THE COURT: What I will not let you ask is
if she told Mr. Toney that because she doesn't
remember .

MR. KENT: Yes, sir, Judge.

THE COURT: Now the fact about whether or
not it occurred is another thing. You got to lay a
foundation on how she knows it occurred, and she
says because her husband told her.

MR. KENT: Yes, sir, Judge.
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THE COURT: And that was a DUI arrest and
sare type of altercation with the police four months
before.

MR. KENT: That 1s correct.

THE COURT: Now Mr. Fata, I'm not gonna
let him ask whether or not she told Mr. Toney that,
but evidence of the event itself insofar as
pertinent character is concerned, if it doesn't come
in through this witness, could it not come in
through another witness?

| MR. FATA: He can get it through — he's
got two witnesses subpoenaed that it can come
through, that's correct.

THE COURT: And how, what's the source of
their knowledge?

MR. KENT: They're the arresting officers.

THE COURT: That's what it was?

MR. KENT: I have them sulpoenaed, yes,
sir.

THE COURT: Could you not get it in
through them?

MR. KENT: She's already testified she
doesn't remember.

THE COURT: What I'1l permit you to do is
get it in through them if you call them, and then
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you can re-call her to see if she knew about it too.
So in other words, I know one reason you don't want
to call them.

MR. KENT: That's what I'm trying to
figure why would I e hamstrung from asking her if
she had specific knowledge of it. And I'm not being
disrespectful to the Court at all, Judge.

THE COURT: Because they're the ones that
it happened to. They're the best evidence.

MR. KENT: I understand.

THE COURT: The fact that she knew about
it does not — well, the fact that she knew about it
may let it, may — in other words, you want to get
it in through her as opposed to the very people it
happened to.

MR. KENT: Judge, if the witness was to
get up and testifies, she knows the best character,
her husband in here situation. If she is allowed to
testify, she already said my husband's character in
the community and I know the reputation in the
coamunity. He's got in a fight. As a matter of
fact, four months ago he got into a fight with law
enforcement officer where they tazed him. I don't
understand why we're being stopped from asking those

questions.
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THE COURT: How do you know what she says
is right?

MR. KENT: She's on the witness stand, she
put her hand on the Bible, she kind of swore to tell
the truth.

THE COURT: I'm sure you'll be arguing
later on the jury can't believe much of what she
says.

MR. FATA: Everything she's testifying to
is hearsay.

THE COURT: Well, how about the hearsay
part?

MR. KENT: It's not —

THE COURT: Out of court statement by her
huskband offered to prove the truth of the matter
asserted.

MR. CHANDLER: If T asked her, are you
aware your hushband was arrested for driving under
the influence in 2003 —

THE COURT: Two thousand what?

MR. KENT: I'm sorry, 2010 for a driving
under the influence charge and she called law
enforcement, yes, I am, and I would stop right
there.

THE COURT: You'd stop right there?
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MR. KENT: 1I'll stop right there.

THE COURT: No tazing?

MR. KENT: T won't even get into, I won't
get into the tazing or anything of that nature, Your
Honor.

THE. COURT: All right, Mr. Fata.

MR. FATA: If she knows of her own
knowledge. I don't know how she would know unless
sarebody told her.

MR. KENT: I'm sure —

THE COURT: Don't talk when I'm talking.

MR. KENT: I won't, Judge.

MR. FATA: She wasn't there.

THE COURT: Thank you. She testified that
her husband told her.

MR. FATA: That's hearsay.

THE COURT: What do you think about that?

MR. FATA: That's hearsay.

THE COURT: How about the hearsay argument
and then we're going to move on.

MR. KENT: Judge, I'm not asking her about
a specific statement. The question was, are you
aware. I'm asking how are you aware, what you told,
are you aware in 2010 your husband got into an

altercation with law enforcement officers in which,




O o J O U b w N -

NN N NN N R B Rl ],
g & W N B O W W g9 o0 U x W N ~ O

479

for a driving under influence charge, in which he
fought the officer. Yes, I am. I stop right there.
Judge, I don't see how that's heérsay because we ask
several officers all the time when they're on the
stand all the time, are you aware of this, vyes, I
am, how did it happen, he told me this, that part is
hearsay.

MR. FATA: But that's part of the business
record. I mean, they keep those records in their
investigations.

THE COURT: Business records have nothing
do with this.

MR. FATA: Well, I don't know how he asked
the officers then...

MR. KENT: That's all I'm gonna do, Judge.
I'm not gonna —

THE COURT: Wait just a second. Wait just
a second, Mr. Kent. All right, it is — anything
her husband told her in that regard is an
out—of-court statement. You agree with that?

MR. KENT: Yes, sir.

THE COURT: Offered to prove the truth of
the matter asserted. It's offered to prove that, in
fact, it did happen. You're offering to prove for

that reason?

479



480

O 00 3 & g b W N

NI N T N N T N T N e e e S e A Gy G
O & W N B O O @ J o6 U0 & W N -k O

480

MR. KENT: Yes, sir, I'm offering it
(indiscernible) for law enforcement yes, sir.

THE COURT: Well, you've gotten into
evidence through her that when he gets intoxicated
he gets —

MR. KENT: Violent and rowdy.

THE COURT: He gets rowdy, crazy look in
his eye, and he doesn't like it when people mess
with him while he's drinking. But if you want to
ask her whether or whether or not her husband told
her that he'd been arrested for DUI and got in an
altercation with law enforcement, how is that not
hearsay?

MR. KENT: I'm not asking her what he told
her. I said are you aware, how is she aware of it?

THE COURT: Well, how is she aware of it?

MR. KENT: Everybody in the community.
What she said earlier was everybody in the
community, knew about that incident. That was her
exact testimony. Everybody in the community knew
about that. You can read it back, everybody in the
coamunity knew about that. It was something she was
aware of, his reputation in the community. Anybody
can testify to that.

MR. FATA: And that's beyond first-hand
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hearsay.

MR. KENT: But that's not hearsay.

THE COURT: Okay, hold on just a second.
Ckay, I'll allow you to get into specific instances
of conduct under 405(b) but not based on hearsay.
And T find — my ruling is that this will call for
hearsay response from the party's witness. You can
proffer it and we can move on. Okay.

MR. KENT: I'm sorry, hearsay?

THE COURT: Same.

MR. FATA: For the record that
specifically what you're saying is I won't be
allowed to call officers to testify to that call
this witness —

THE COURT: Correct.

MR. KENT: And if I call another witness
ask them, for the record, I call another witness and
say, hey, are you aware of his reputation in the
community, yes; are you aware that he got in a fight
with law enforcement officer in which he was
intoxicated. And I can't ask that of any other
witness?

THE COURT: No, you — if it calls for
hearsay, if their source of knowledge is hearsay you

are true.
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MR. KENT: Judge, how do I ever get into
reputation in the community, how would we ever get
into if we're allowed to ——

THE COURT: Well, if you want to argue
about it then we can I make my ruling.

MR. KENT: T just need to cover on the
record; this is a murder trial.

THE COURT: I'm not going to engage to
academic debate about rules of evidence. I've made
my ruling.

MR. KENT: Okay.

THE COURT: All right, you can bring in
the jury.

(WHEREUPON, the jury was returned to the

courtroom, and the following proceedings

- commenced in open court.)

THE COURT: Mr. Kent.

MR. KENT: Subject to our original
objection to the other objection we made, Your
Honor, present outside the jury, that would be all
the questions I have.

THE COURT: Mr. Fata, redirect.

MR. FATA: One second, Your Honor. I'm
not going to have any further questions, Your Honor.

THE COURT: Okay, you may step down. Any
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other witnesses today, Mr. Fata?

MR. FATA: Your Honor, we could go into —

THE COURT: Y'all can approach if you'd
like.

MR. FATA: Your Honor, the next witness
will be Major Dellinger and I don't know how long
he's going to bke.

THE COURT: All right, we'll, just come up
Just a minute.

(WHEREUPON, counsel approached the

Bench for an off-the-record discussion.)

THE COURT: All right, ladies and
gentlemen, we're gomna break for the day. Please be
back in the jury room tomorrow morning at 9:30. You
may not discuss this case at all. Also, do not read
anything about it, listen to anything about it, or
watch anything about it at all. Any type of setting
where that is even remote possibility, remove
yourself from that situation. Don't undertake to do
any type of research. I need you back tomorrow
morning at 9:30. Enjoy your evening.

| (WHEREUPON, the jury was removed from the
courtroom. ) |

THE COURT: Okay. Mr. Kent, you asked

earlier about how can you ever get in reputation
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evidence.

MR. KENT: And Judge, I apologize. »

THE COURT: When you get reputation
evidence under 405(a) — I locked it up while the
Jury was coming. In all cases in which evidence of
character trait of character of a person is
admissible, proof may be made by testimony as to
reputation or by testimony in the form of an opinion
is what the rule says. A trait or character is not
a specific event on the side of the road. 404(b),

405 (b) says 1n cases which character or trait of

- character is essential element of the charge claim

or defense, which we have here, proof may be made by
specific instances of that conduct. It doesn't say
that proof may be made by specific instances of that
conduct regardless of the rules against hearsay. So
in other words, you can ke get into reputation or
opinion evidence as you did through her.

MR. KENT: Yes, sir.

THE COURT: But she cannot testify to
specific instances of that conduct unless she was a
party to it. That's my ruling. Now there's a case,
I believe, called State versus Bennett. It might ke
one of the few cases that talks about this in any
detail. It's probably ten, mayke ten years old,
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maybe less. Maybe y'all can find that one. If I'm
wrong I'1l correct myself in the morning. She can
get back up here and you can ask her about it.

MR. KENT: Respectfully, Judge, would I
have option — you can say no, you can say no, this
is your final ruling. I have time to do my own
research this evening and if I find something in
opposite of that so it that will permit her to get
back on the stand without me calling her back on the
stand.

THE COURT: If I'lerohg I'11 never e too
proud to admit it.

MR. KENT: Thank you, Judge. Nothing
further, Judge.

THE COURT: All right.

MR. FATA: Are we done, Judge?

THE COURT: T don't know.

MR. KENT: Nothing further, Judge.

THE COURT: All right, Mr. Toney, you be
back here at 9:15. If your lawyers want you here
earlier you go by what they say. Mr. Fata, you've
indicated that you would like to call Major
Dellinger next and then Lieutenant Hickman and then
you said you might would call Mr. Capps.

MR. FATA: It just depends on how their
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testimony goes, but it's highly unlikely but that
may be a witness.
THE COURT: All right, Mr. Chandler and
Mr. Kent, if you would brief your client on the
Fifth Amendment conversation I'll have with them so
he can be prepared at least to consider all that.
MR. KENT: Yes, sir.
THE COURT: Ckay, thank you.
(WHEREUPON, the proceedings were concluded
for the day to be reconvened on December
13, 2012.)
THE COURT: Are you ready?
MR. FATA: Yes, sir, I think I am.
- THE COURT: Mr. Chandler, Mr. Kent, are
y'all ready?
MR. KENT: Yes, sir, Judge.
THE COURT: Okay, bring the jury in.
(WHEREUPON, the jury was returned to the
courtroom at approximately 9:32 a.m., and
the following proceedings commenced in
open court.)
THE COURT: Ckay, Mr. Fata, if you're
ready you can call your next witness.
MR. FATA: Your Honor, the State calls

Major Dellinger.
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WHEREUPON,

JAMES D. DELLTINGER,
having been duly sworn by the Clerk, testified
as follows:

THE CLERK: State your full name for the

record.
THE WITNESS: James D. Dellinger.
DIRECT EXAMINATION
BY MR. FATA:

Q Major, your occupation is what?

A T'm an investigator with the Lee County Sheriff's
Office.

Q And how long have you been an investigator for
Lee County Sheriff's Office?

A T started with the Sheriff's Office in 1995.
Before that I was with the Bishopville Police
Department. I started there in 1989.

Q And you were a patrol o