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STATEMENT OF ISSUES ON APPEAL

L. BECAUSE APPELLANTS’ STATEMENT OF ISSUES ON APPEAL FAILS
TO SET FORTH A CHALLENGE TO THE LOWER COURT’S
APPROVAL OF SPECIAL SOURCE REVENUE CREDITS, HAVE
APPELLANTS FAILED TO PRESERVE FOR APPEAL THE QUESTION
OF WHETHER PRIVATE DORMITORIES FOR STUDENTS ARE
ENTITLED TO SPECIAL SOURCE REVENUE CREDITS? :

II. BECAUSE THE LOWER COURT’S DECISION IS BASED ON MORE
THAN ONE GROUND AND ALL GROUNDS HAVE NOT BEEN
APPEALED, HAVE APPELLANTS FAILED TO PRESERVE FOR
APPELLATE REVIEW THE QUESTION OF WHETHER PRIVATE
DORMITORIES FOR STUDENTS MAY BE PLACED IN A PARK?

III. DO INCLUDING PROPERTY USED AS PRIVATE DORMITORIES FOR
STUDENTS IN A MULTICOUNTY BUSINESS AND INDUSTRIAL
PARK AND GRANTING SPECIAL SOURCE REVENUE CREDITS TO
SUCH PROPERTY VIOLATE THE SOUTH CAROLINA CONSTITUTION
OR STATUTORY LAW? ' :

IV. - DO THE APPELLANTS POSSESS STANDING?

STATEMENT OF THE CASE

In Febrﬁary 2016, Appellants filed a Complaint in the Richland County circuit
court seeking a declaratory judgmeht against Richland County and the City df Columbia.
Appellants subsequently filed an Amended Complaint which,- among other changes,
added Fairfield County as a party-defehdan.t.»Richland County, Fairfield County, and the
City of Columbia responded timely.

To prepare for litigation, the parties identified the relevant undispute_d facts,
recorded their agreement to those facts in a Joint Stipulation of Facts, and filed the
Stipulation with the circuit court August 31, 2016. Having eétablished a lack of disputed
facts, all parties filed cross-motions for Summary Judgment by September 20, 2016.

The circuit court, however, seeking to resolve the matter, directed the parties to

pursue Mediation. Mediation occurred before former Court of Appeals Judge, William L.



Howerd. The parties conferred in Mediation but on December 35, 2016, concluded they .
could not reach a reeolution. Thus, Mediation was unsuccessful.

Lacking a Mediation resolution and having pending cross-motions for Summary
Judgment, the circuit court heard the Summary Judgment motions on January 17, 2017.
On Febfuary 15, 2017, the court granted Surr'lmary Judgment to Richland County,
Fairfield County, and the City of Columbia; On Febfuary 17, 2017, the circuit court gave
notice.of 'Judgment to all parties by first class fﬁail. ‘

No party‘ requested a rehearing or filed a motion under Rﬁle 59(e), SCRCP.
Rather, on March 8, 2017, Appellants filed with this Covurt an appeal of the circuit court’s
order.

STATEMENT OF FACTS

‘In 2003, Richlaﬁd County and Fairf;leld Courify entered a Master Agreemeet
which consolidated their multi-county parks into the 1-77 Corridor Regional 'Induistrialn
Park (“Park™). Since 2003; Richland County and Fairfield 'County have added additional
properties to the Park. o
| Richland County and Fairfield County made four additions to the Park, relevant to
this case, dln‘lfin'gl2_014’and 2015. These four properties added, with the consent of the City
of Columbia, afe used or to be used as Pr’i‘v-ate Dorfnitdr_ies for St'udents. The éddiiﬁens
are Park I (237 units, 640 bedroofns) Park II (227 units, 684 bedroomé) Univer'sity‘
Residences (247 units, 726 bedrooms), and Project Peak (21 8 units, 660 bedrooms)

Rlchland County authorized a Spe01a1 Source. Revenue Credit — of up to 50% for
each of the four propertles. The Special _Source Revenue Credit, if applicable, reduces the

fee~in-1ieu;0f-tax paymente owed by each Private Dofmitory and is- applied under the



terms of the agreements between Richland County and each developer of the Private
‘Dormitories. ,

Each‘of the four properties, once placed in se_rvice, will engage in the continuous
activity of letting beds t'o students through the entering of a leasé or other contractual
arrangement. The lease or contractual arrangement is between the studeﬁt and either the
developer or the property ‘manager of the Private Dormitories for Students. Thé ‘/lease
provides a room in the facil_ity and provides services.’

The Private Dormitories’ services in operating and leasing offfcam'pus
accommodations to college students include providing security, property management,
and planned recreational activities. Based on these characteristics, the Richland County
Assessor treats. theﬂPri\}ate Dormitories as business and cotﬁmerc’:ial propérty taxed at a -
6%Héissessment'ratio. The City of Columbia aiso classifies the Private Dormitories as
corﬁrﬁercial property for water and sewer, property ta>l<es, and zoning.

STANDARD OF APPELLATE REVIEW

The lower court decided this action on cross-motions for Summary Judgment. (R.
pp. 2—3-). The standard on appeal for a summary juvdgment review is the standard of Rule
56(c), S‘CR'CP', the same étandérd applie;i by the trial court. Fleming v. Rose, 350 S.C.
>488, 493, 567 S.E.2d 857, 860'(2002) (“When reviewing the grant of summary judgment,
the appellate court applies the same sténdard applied by the trjél court pursuant to Rule
56(0).)”‘ That standard is whether i) the pleadings, depositions, affidavits, and'discove'ry

on file show no genuine issue of material fact ii) such that the moving party must prevail

" as a matter of law. /d; Rule .56(0), SCRCP.



SCOPE OF LOWER COURT DECISION

In deciding the Surnm‘arvy- Judgment motions, the scope of the lower court’s order |

finds no factual issu_es exist ahd the Cbunties and City prevaill as a matter Qf law.
1. THE LoWéR COURT FOUND NO MATERIAL FACTS IN DISPUTE

The lowér court examined and then relied upon the pérties’ Joint Stipulation-(R. pp.

:3-5) and unopposed affidavits (R. pp. 5-6). From these, the order holds “[h]ére, no |

material facts are dispufed.”). (R. p. 3).

2. THE L.O.V;/ER COURT ADDRESSED TwWO QUESTIONS AS A MATTER OF LAW

The order below addresses and” answers a. “Placement Question” and a “Credit

Question.” The Placement Questions asks: What authority alléws or prohibits the

~ Counties and Cify “té'place Private Dormitories in ‘a Park[?]” (R. p. 6). The Credit

Questi’d‘n'ask'sf What a'uvthority‘alloWs or prohibits the Counties and City “to prov1de

special source revenue ére_d.its for such property[?]” (R. p. 6).

Scope of Holdings on First Question of Placement in the Park
On the Placement Question, the lower court provides four independent holdings
cén‘clﬁai\ng”""f"f‘i\;&fé'Dburhﬁito'r'fes}'fhay be piaced within an industrial or b:usiflé:s's ﬂarkl”
R.p. D).
First, the lower court holds “a Park may comprise many activities—some akin to
ind‘ustrial activities and sombe akin to business activities . . . [but] both are permissible
acti.vities [and h]ere the Court finds the Private Dormitories are within the Park’s

requirement of “business.” *) (R.p. 7).



Second, in answer to Appellants’ argument asserting residenti.alA property cannot
be included in a Park, the lower court holds “Student Housing Apartments are not
‘residentiél’ in a property tax sense.” (R. p. 11). Further, thé lower court underscores its
conclusion by.hdlding “the Private Dormitories are not residential but are comfnercial
and properly placed within é Park.” (R.p. 7). 4 '

Third, in ansQering Appellants’ assertion of a residential use being prohibited, the
Court fuléd “the Student Housing' Apartments are weil within the meaning of the
authorized ‘industrial or business’ properties, regardless of whether the property has a .
residential fgature.” (Emphasis added.) (R. p. 12). That holding is em;‘)hasized by the.
léwer court concluding “4o the extent the Private Dormitories have any element of
residential character, the Court finds any such element of residential chafacter: doés not
defeat the properties és being comfnercial broperties properly placed in a Park.”_(R.. p.
13). o

/ The fqurth independent finding that Private Dormitories are properly included in
the Park are the holdings disagreeing with Appellants’ assertion “the definitions of
Chapter 29 of Title 4 apply to Chaptér 1 of Title 4.” (R. p. 13). The lower court finds the
definitions-of Chaptér 29, Title 4 do not apply to Chapter 1, Title 4 and as a result “the
Plaintiffs’ assertion. does not prohibit placing _the Private Dormitories within the Park.” .
- (R.p. 13). |

Scope of Holdiﬁgs on Second Question of Special Source Revenue Credits

_ The lower court concludes as a matter of law the “spéciéil source revenue credits
are proper.” (R. p. 9). Just as in the Placement Question, the lower court relies on more

than one independent holding in answering the Credit Question.



- First, the Jower court finds Special Source Revenue Credits are proper for the
Private Dorrhitories because the two requirements of S.C. Code Ann. §4-1-175 are
satisfied. Under the Ordinances stipulated to by the parties 1) “the revenue source (against
which the credit under review is applied) is the Private Dormitories fee-in-lieu-of-tax
payment” (R..p. 9) aﬁd ii) “the Ordinances stipulated to by the parties show authorization
for the credi£ for the Private qumitoriés to_be utilized to pay for improved or
unimproved real estate and personal propeﬁy used in the operation of the Private
Dormitories” (R. p. 10).

Second, the lowef court finds Special Source Revenue Credits are proper for the
Private Dormitories through holdings which refute Plaintiffs’ assertion thét “the
definitions of .Chapter 29 of Title 4 apply to Chgptér 1 of Titlé 4> (R. ip. 13)." The lower
_ court finds “four reasons, . . . the Plaintiffs’ assertion doés not prohibif .. . providing
special source revenue credits.”

One, the definitions of Chapter 29, Title 4 do not apply to Chapter 1, Title 4
because the déﬁnitions énly apply “[w]hénever used in [Chapter 2_9].” T\.N'O,. the
deﬁnitiohs of Chaptef 29 cannot apply to Chaptef 1 'be;:ali‘se the “words ‘Prbjécf’ and
‘Industry’ do not exist in Chapter 1.” (R. p. 14.). Three, not applying the definitions of
Chapter 29 to Chapter 1 “follows existing practices of economic developers seeking to
incentivize South Carolina economic development in a Park.” A_nd, four, even if the.
definitions of Chapter 29 could be imposed on Chapter 1, “the Private Dormitories here
séifisfy the deﬁﬁiﬁons Of Chapter 29 of Projects within an Industry within the meaning of

S.C. Code Ann. § 4-29-10(3) and (6).” (R. p. 15)



ARGUMENT
L. BECAUSE APPELLANTS’ STATEMENT OF ISSUES ON
APPEAL FAILS TO SET FORTH A CHALLENGE TO THE
LOWER COURT’S APPROVAL OF SPECIAL SOURCE
REVENUE "CREDITS, APPELLANTS FAIL TO PRESERVE
FOR APPEAL THE QUESTION OF WHETHER PRIVATE

DORMITORIES FOR STUDENTS ARE ENTITLED TO
SPECIAL SOURCE REVENUE CREDITS

As discusséd.above in the “SCOPE OF LOWER COURT DECISION,” the lower
court ;rﬁlés on two questions. Appellants appeal only one.

" The lower court order first rules “Private Dc;rm-itories may be placed Within an
industrial or business park.” (R. p. 7). Second, the order rules “special source revenue
credits are prOper.” (R. p. 9).

Appellants’.Statement of Issues ‘orn'App'eeil' asks this Court to review the question
of what éuthority allows or prohibits the Counties and City to place Private Dorrﬁitories
for Students in a business or industrial park. (See Appellant’s Initial Brief, p. 1 asking
“Id]oes includirig rg:sidential student houéing projeéts in an induétrial park violate South
Carolina Constitution Article VIII, section 13 and the enabling statutes?”). The Statement
of Issues on Appeél requéé_ts no review of the lower court’s ruling that Special Source
ReVenué Credits are proper. -

An appellate court reviews questions asked, not questions unasked. Watsoh, v.
Underwbod, 407 S.C. 443, 756 S.E.2d 155 (Ct. App. 2014) (“Appellants have the
responsibility to identify errors on appeal, not the cburt; appellate courts, like well-
behaved (;,hildfen, do not Speak unless sﬁokén to and d6 niot answver que's'tiuons they afe not
askedf‘”); Rule 208(b)(1)(B), SCACR (“Ordinarily, no point will be é_onsidered which is
not set :fortﬁ in the statem'ent of the issues on appeal); Allen v. Pinnacle Healihcare Sys.,

LLC, 394 S.C. 268, 277, 715 S.E.2d 362, 367 (Ct. App. 2011) (“Appellants argue the
7 . :

7



master erred in awarding daﬁages to Allen; however, this issue was not included in
Appellant's sole statement of the issue on appeal. Therefore, we need not address this
argdrﬁent on the merits.”)

Accordingly, no issue of Special Source Revenue Credits is p‘reserved for
appellate review and no Credit Question is before the Court. Burris v. Propst Lumber &
Logging, Inc., 396 S.C. 85, 94, 719 S.E.2d 695, 700 (Ct. App. 2011) (“this.speciﬁc issue
is not: preserved for appellate review because [Appellant] di(i not specifically raise this
‘point in its Statemenf of Issues on Appeal [and t]_herefo/re, the court need not consider
it”) - .

L BECAUSE THE LOWER COURT’S DECISION IS BASED ON .
MORE THAN. ONE GROUND ‘AND ALL GROUNDS HAVE =
NOT BEEN APPEALED, APPELLANTS FAIL TO PRESERVE '
FOR APPELLATE REVIEW THE QUESTION OF WHETHER
PRIVATE DORMITORIES FOR- STUDENTS MAY BE
PLACED IN A PARK

For the Placement Question, the only_ position appealed in the Appellants’
Statement of Issués.on Appeal is whether “inc‘luding residential ;tudent h(')usi_ng.proj'/ectfs
in an industrial park yiolatés South Carolina Constitution Article VIII, scctio‘_n 13 and the |
enéb}iég _stat_u'ges‘f’ (Appellahts’ Initial “B’rief, Staﬁerpent _of Issues). vThug‘, 'App'ellapt_s’ :
challenge is: Private Dormitories for Students are not-prope.rly located in the Park if the
'broperties are residential. Given that challenge,,the “t@o-issue’_’ rule prevents Appellants
from obtaining appellate review of the Placement Question.

“Under ,th,e'twov-issﬁe rule, where a decision is based oﬂ _m'ore than one ground, the
appellate court will .‘ afﬁrm ﬁpless _the appellant a’ppeél‘s‘ﬂ ,allf. grounds ' because the .
unappealed grouﬁd will become the law of the case.” Jones v. Lott, 387 S.C. 339, 346,

692 S.E.2d 900, 903 (2010). In the same vein an “unchallengéd ruling, right or wrong, is



the law of the case and requires affirmance.”) First Union Nat'l Bank of S.C. v. Soden,

333 S.C. 554, 566, 511 S.E.2d 372, 378 (Ct.App.1998).

Here, Appeliants’ appéal only the issue of whether residential property may be in

the Park. The lowe_r court finds, based on the case presented to it, residential use makes

no difference to the issue of whether Private Dormitories for Students can be placed ina -

Park. Rather, the lower court holds regardless of residential use, the four properties are

permitted.

[T]he Student Housing Apartments are well within the meaning of the
authorized “industrial or business” properties, regardless of whether the
property has a residential feature. Nothing in the plain language of the
statute or constitution denies the ability to place property in the Park
merely because a residential feature exists within a commercial property.
‘Here, the properties are undeniably commercial properties and properly .
included in the Park. (Emphasis added). i '

R.p. 12.

That holding, standing on its own, allows the Private Dormitories—whether

residential or not-—to be placed in" a Park. Accordingly, that unappealed holding-

1

constitutes the “law of the case” under the two-issue rule and prevents the Placement

Question from receiving appellate review.

III.

INCLUDING PROPERTY USED AS PRIVATE DORMITORIES FOR
STUDENTS IN A MULTICOUNTY BUSINESS AND INDUSTRIAL
PARK AND GRANTING SPECIAL SOURCE REVENUE CREDITS TO
SUCH PROPERTY DO NOT VIOLATE THE SOUTH CAROLINA

CONSTITUTION OR STATUTORY LAW '

While the Appellants’ Statement of Issues on Appeal requests no review of the

© Credit Question causing Appellants to fail to preserve the issue for review, if the Court

were to review the question, none of the assertions by Appellants remove the authority of

the Counties to grant Spécial, Source Revenue Credits to Private Dormitories for

Students. Similarly, while the “two-issue” rule prevents Appellants from obtaining

9



rgview of the Placement Question, if the Court were to review the qu‘estion; no violation
of S.C. Constitution, _A_rt. VIII, Section 13 or statutes occurs by including Private
Dormitories for Students in thé Park. Respondents’ views oﬁ the Credit Question and the -
Placement Question are addressed below.

A. Appellants Raise Two Primary Positions Se_eking to Deny

Placement of and Special Source Revenue Credits to Private
Dormitories for Students in a Park

Appellants’ Qverarc'hing‘argumentslpresent two fundamentallpositions. First,
- Appellants argue Chapter 29, Title 4 applies to and controls Chapter 1, Title 4. Second,
Appellants argue the statutory language on fhe Credit Question and the Placement
Question requires reviewing the intent of the General Assembly. Thatvreview, according
fo Appellarits, -sho'“'}s'" no intention to include residentiaI use propérty. in a Park ndf to 'g}ént
’SpeCial Sbufcé Revenue Credi;[s to such property. Apbellants are incdfréct;Chaiptéf 1,
Title_4 is not controlled by Chaptér 29, Title 4 and the General Assembly expressed no
intention to exclude Private Dormitories for Students from a Park nor deny Special _
-Source Revénue C're.dits. to such property. ) - o -

i Chapter 29, Title 4 Does Not Control Chapter 1, Title 4

a.  No Statute Imposes thé Definitions of Chapter 29, -
Title 4 to Chapter 1, Title 4

.'Ap_pelllant‘s érgue the definition provisions of Chapter 29, Title 4 control Chapter
1, Title .4. In pérticular, Appellants assert the definitions of “broject” and “ipdustry”
-foqnd in § 4-29— 10 ﬁust be usea fo? propeﬁies placed in é Park created by § 4-1-176. No
basis exists for such a position. |

1‘3irs.t, whe;n the Génefal Assembls; .irr:.lposes aﬂdeﬁnition (such as is thé case for

“Project” and “Industry”) the definition applies only to the statutes using.the defined

10



Y

terms. See e.g., Branch v; City of Myrtle Beach,‘3‘40 SC ‘405, 413, 532 S.E.2d 289, 293
(2000) (where the Court addressed whether public employees are covered under right-to-
work laws by stating “when the legislatﬁre desired to cover public employment it
includes a definition doing sb.”). Here, the words “project” and ‘/‘industry';’ are ,not used in
Chapter |—those terms are only found in Chapter 29. Hence, no basis exists for
gpplying deﬁnitionsﬁ from Chapter 29 to Chapter 1 whenv the defined terms supposedly
controlling Chépter 1 do not exist in Chapter 1. |

Second, if the General Assembly desired to impose thé definitions of “Project”
and “Industry” on multicounty business and industrial parks in Chapter- 1, the legislature
would have “included[d] a definition doing so” within Chapter 1 Id. Instead, the General
Assembly. used explicit wording limiting the definitions of Chaptef 29-to terms as “used
in thvis chépter [Chapter 29].” S.C. Code Ann, §4-29-10._ Hénce, the-terms “Prdjeqt’; -énd
| “Industry” (as defined in Chapter 29) are not applicable to Chapter 1.

Tﬁird, the General Assefnbly has explicitly stated the limitations in Chapter 29
shall limit no other p;oWeré held by county governments:

Neither this chapter ;nor anything hérein contained shall be construed as a

restriction or limitation upon any powers which a county or incorporated
municipality might otherwise have under any laws of this State.

S.C. Code §4-29-150.
Section 4-29-150» is the express stétément of infent from the General Assembly that
“chapter [29] shall [not] be clonstruevd‘ as a restriction or limitation upon any powé;s
which a county . . . might otherwise have.” Obviously, Richland and Fairfield “otherwise
have” the power to create a Park under _§4-1-17OA and to grant credits under §4-1-175.
Therefore, under §4-29-150, Chapter 29 cannot be construed to limit or restrict those

powers.

11



b. The Rule of Construction of Pari Materia Does Not
Impose the Definitions of Chapter 29, Title 4 to
Chapter 1, Title 4

Given the total absence of the terms: “project” and “industry” in Chapter 1, the
Appel-iants seek to bridge the divide between Title 4’s Chépter 29 and Chapter 1 by
telling this Court “[i]f two chapters relate to the same subjeét matter énd to each other,
th¢y must Be construed'together.” (Appellants’ Initial Brief, p. 17).- The rule Appgllants
urge upon this Court is a rul%: of construction known as pari materia—the view that
“statutes dealing with'the sémé subjéct matter are in pari materia and must bve construed
together, if possible, to prodﬁce asingl.e, harmonious result.” Amisub of S.C., Inc. v. S.C.
| Dep't of Health & Envil. antr()l, 407 S.C. 583, 598, 757 S.E.2d 408, 416 (2014).. Before
such a rule is relevant, Appellants must demonstrate Chapter‘1 and Chapter 29 deal with
the same subject matter. Appellants rﬁake no such .showing because 'the two chapters
. deal with different subject matter. Chap.ter ] covers a host of areas wholly unrelated to
Chapt.er 29. |
.. For examﬁle, bgyond .c‘reating an industrial énd business park (§4-1-170) aﬁd
providing a credit against revenues re’c'eiy'ed under Section 13 of Article VIII of the SC
Constitution (§4-1-175), Chapter 1 includes statutes identifying counties as divisions of
the state (§ 4-1-10), procédures for relocating a courthouse (§ 4-1-20 and 4-1-30),
" authority to change the name of townships (§ 4-1-40), authority of the chairpersoh of a
county board to adfninister oaths (4;1-50), how to count pbpulationé added to cities by
annexation (§ 4-..1-60), rules for investing in sin.kin'g funds»of defense s‘e.éurities-'(§ 4-1-
70), fumishihg office sp:ace and furniture to éo’unty officers and courts (§ 4-1-80 and 4-1-
90), fees to be paid by a county and the method of paying court fees (§ 4-‘1.-130 and 4-1-

140), and many others.
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On the other ha‘lnd, the activity covered by Chapter 29 is that of enticing an
_ “industry to construct and thereafter operate, maintain and improve a project” and then
“to issue revenue bonds for the purpose of defraying the cost of acquiring . . . any project,
and to secure the payrﬁent of such bonds.” S.C..Codc §4-29-20. In short, the br(;ad
-breadth of Chapter 1 so‘far exceeds the specificity of Chapter 29 that the two cha.p.ters
- cannot be held to “deal with the same subject matter.” Hence, no basis exists for apblying
the rule of construction of statutes being in pari materia.

Further, the rule of pari materia can apply only if an ambiguity needs resolving—
it cannot apply where the meaning of the statute is clear and unambiguous. Rabonv. S.C.

Stdte Highway Dep't, 258 S.C. 154, 157, 187 S.E.2d 652, 654 (1972) (“rule may be
applied wheré there is an aml?igﬁify fo be resolved .and not where, as in this cése, the. -
me'aning of the S'tat'ute is CIear and unafnbigu‘ous'.”). Here, Appellants seek to enforce the
deﬁnitions of §4-29-10 on properties in a Park wh'en‘the meaning- of §4-29-10 plainly and
uﬁérribiguously limit those definitions to Chapter 29.

Under §4:29-10, the definitions of Chapter 29 ére limited to “[w]henever used in
this chapter {29].” Thu.s, the General Assembly by pl.ain language states the. de_ﬁnitioris\
of Chapter 29 do not apbly to other chapters of Title 4. Had the General Assembly meant
the definitions of Chapter 29 to apply to any othér Chaptgr in Title 4, the General
Assembly would have so stated. Horry Cty. Sch. Dist. v. qury Cry., 346 S.C. 621, 631,
552 S.E.2d 737, 742 (2001) (“if [the] legislature had intended [a] certail; result in [a]
statute[,] it would have said so.;’). Thué, the pari materia rulé of construction does not

ép,ply and the déﬁnitions of Chaptér 29 do not'apply to Chapter 1. |
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. Even if Chapter 29, Title 4 Could Apply to Chapter
1, Title 4, the Private Dormitories for Students Meet
the Definitions of “Project” and “Industry”

Appellants assert the Private Dormitories for ‘S,tudents fail to meet the definition
of “project” in S.C. Code Ann. § 4-29-10(3) (Appellants’ Initial Brief, p. 5 - 8) anci‘fail to
meet the definition of “industry”in S.C. Code Ann. § 4-29-10(5). (Appellants’ Initial
" Brief, p. 9). “While Private Dormitories for Students need not meet the definitions of
Chapter 29, Title 4, those definitions are satisﬁed.

i Private Dormitoriés fof Students Are Within
~ the Definition of “Projeqt” in S.C. Code
| Ann, § 4-29-_10(3) |

“Project” at S.C. Code Ann. §4-29-10(3)(d) is defined as “any land and any
buildings and other improvements on thelland»‘ . . .~ considered necessary, suitable, or
useful by . .. any enterprise engaged in comrﬁercial buéinesé “i.hc.lu;dil;g’,‘.‘but-not' limitéd
to wholeséle, .retail, or other mercantile establishme’nts.” (Emphasis added). The words
“but not limited {0 ‘are words of expansion. See Whaley v. Dorchester Cty. Zoning Bd. of
A'ppeal&, 337 S.C. 568, 579, 524 S.E.2d 404, 410 (1999) (where the‘worc?s “bﬁt not
limited to” signal an expansion of the “non-exclusive definition.”); Doe v.'S. Carolina
Dep’t ofSolé. Servs.,.407 SC 623, 640, 757 S.E.2d 712, 721 (2014) (dissent by Justice
Kittredge' stating “thé legislature defined the term [vulnerabl.e adult] broadly, as
evidencéd by the "’including, but not limited to,” language.”);'State v. Jones, 416 S.C. 283,
297, 786>S.E.2d‘ 132,' 139 t2d16) (‘;B'y using the language ‘Bﬁt not limited tov, ... we find
thé 'I‘J'cgisléﬁ'lhre .i'r.lt'endédl"the protection of [stéﬁd-your-groﬁ‘n'd'rle‘gi."sléltvilorr‘l]' .. 1o épply to

incidents . . . without a gelogrdphicél réstrfc‘tioﬁ.”): '
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Here, given the “not limited to” language of S.C. Code Ann. § 4-29-10(3), the
definition of “Project” is satisﬁe'd if the property under review is “engaged in commercial

| business.” That condition is satisfied by thé Private Dormitories fo_r Students.

The parties agree “[a]ll of the projects engage in the continuous ac/tivity of letting
beds to students through the entering of a lease or other contractual arrangements
between the student and the developer or other prope\rty manager.” (R. p. 356, paragraph
13.) That act of renting real pr.operty to students is a rental business dealing in
commercial properties. (See R. p. 405, paragraph 8 (discussing classification of Private
Dormitories as commercial properties); see_Noi’th American Industrial Classification
System (“NAICS”)'Code Sections 531110 & 721310, R. pp. 407-410.) Accordingly,
renting commercial propeffy (thé éétivity in wfiich the owners of the Private Do‘rfnit_oriés
for Students engagej is a commercial business.-See City of Beaufor't v. Holcombe, .369
S.C. 643, 650, 632 S.E.2d 894, 898 (Ct. App. 2006) (“A propéfty owner renting
commercial property to third barties is in the business of renting co}nmeréial_ prope'rtyﬁ;’).-
Theréfore, the owners of thé Private Dormitories for Studénts rent real property.to
students as dormitory space. That activity is the conducting of a commercial business
satisfying the definition of “Project” in S.C. Code Ann. §4-29-10(3)(d).

| ii. Private Dormitories for Students Are Within
the Definition of “Industry” in S.C. Code
-Ann. § 4-29-10(6)

The rental activity discussed above for the term “Project” also meets the
definition of “Industry” in SC Code Ann §4-29-10(6). That statute defines “Industry” as
“a‘ny.pers',or-l, firm or corporation engaged in ény one or more of the enterprises identified
in item (3) of this section or any p.erson, firm or.‘corporation providing facilities

constituting a project to be used by any one or more of the enterprises identified in item

I
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(3) of this section.” As the above discussion of “Project” explains, the owners of the
Private Dormitories~ for Studentsare “engaged” in_the enterpfises identified in item_ 3)
since the owners rent real ptoperty to students as dormitory space and that activity is the.
conducting of a eommercial business within S.C. Code Ann. § 4-29-10(3)(d). Therefore,
the requirements of “Industry” are satisfied. |
2. .The Intent of the General Assembl)l Does Not Establish a
Prohibition on Including Private Dormitories for Students

in a Park nor Denying Special Source Revenue Credits to
Such Property.

Appellants raise several arguments attempting to identify what intent the General
Assembly had when enacting S.C. Cede Ann. § 4-1-170 and § 4-1-175. The Appellants
argue re51dent1al property must not be allowed ina Park because res1dent1al prOJects fa11
to brmg the economic beneﬁts Qf 1ndustr1al prolects” (Appellants In1t1al Brief, p: 10 —
ll), residential‘ preperties fail to fulfill the purposes and policies supporting .industrial
development prqjects (Appe’llants’v _InitialBrief{ p- 13 - 15), .the SC Attorney General has'
opined .on residential properties in a Park. (Appellants’ Initial Brief, p. 12), and the
| Slpecial Source Revenue Credits are not issued V\lithin the intent of S.C. Code Ann. § 4-1-

: o )
175. (Appellants’ Initial Brief, p. 15).. None of these positiens prevent placing Private
Dormitories for Students in aPark nor granting Special Source Revenue Credits to such
properties.
a. ‘Whether to Exclude Residential Propelty from a

Park Is Not Relevant to Placing Private Dormitories
for Students in a Park
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Appeliarrts argue the intent of the General Assembly is to exclude property having
“residential” features from the Park. From that premise, Appellants’ Initial Brref
repeatedly identifies the Private Dormitories for Students as “residential ptudent
housing.” See e.g.‘Appellants’. Initial Brief, in wlrich the Statement of Issues calls the
dormitories “residential stpdent housing.” 'Appéllanrs are incorrect—the dormitorres are
not residential.

Article X, Section 1 of the S.C. Constitution, for property tax purposes, classifies
real property as manafacturing; transportation, legal residences, agripultural, and “all
other real property.” The affidavit of the Assessor for Ri‘chlandv County discusses the
classification of the Privéte Dorrrritories. for Students as “other real property” and not as a
» “legal residence.” Such a position by the Assessor is chept since the relationship of the

occupants of the Private. Ddrr\rritories for Strrdénts is stipulatied to by all parties as “[a]ll of
the projects engage in the continuous activity of letting beds to stlrdents through the
entering of a .le‘ase or other contractual -arrangements befween the student ahd the
‘developer or other prdperty marrager.” (R. p. 35.6, paragraph 13). A properry bcirlg used
for rental prlrposes is classified as “other real property,” the same plassrﬁcation used for
traditional apartment éomplexés and other cr)rrrmerciai propérﬁes. (See R. pp. 404'—406).
Thus, rather than “residential,” the classiﬁcation for the Private Dormitories for Students
is commercial.vAccc.)rd‘i‘ngly, as commercial prqperties, the properties are perm.itted in the

Park and pérmitted to receive Special Source Revenue Credits.
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b. Properties Placed in a Park and Used as Private

) Dormitories for Students, Produce Economic
Benefits and Fulfill the Purposes and Policies of
Economic Development But Achieve Those
Objectives Without a Requirement to Produce a
Specific Number of Jobs or a Specific Dollar
Investment ' '

Appellants argue “the tax benefits granted to industrial development projects
benefit the surrounding comnlunities by generating jobs and investments in the
community [bnt i]n tnis case, the residential student housing projects do not bring such
benefits.” (Appellants’ Iniiial Brief p. 10). - Appellants’ argurnent does not prohibit
placing Private Dormitories for Students in a Park nor does it deny the use of Special
Souice Revenue Credits to such properties. |

First, no requirement of SC Code Ann § 4-1;170 iniposeS a duty to produce a
specific number of joos or to induce a specific investment amount in the community.
" Rather, what is required is “[b]y written agreement, counties may develop jointly an
industrial or busfiness park.” S.C. Code. §4-1-170(A). Hence, the counties have broad
discretion in deciding whai activities are most oonducive to economic developnient for its
citizéns. : | | |

Appellants cito to and rely on Quirk v. Campbell, 302 S.C. 148,‘394'S.E.2d 320
(1990) to argue investments_ inva Park must -seek to attract “large lcapital-int.ensi\}e'
businesses.” Appellants’ Initial Brief, p. 11. The Appellants are incorrect..

At best, Quirk supports an érgumént lthe. incentive offered under Chapter 29, Title
4 seeks to attract investments with certain economic development charactéristics (e.g.,
. large number of jobs, specific type of facility, etc.); However, Chapter 29, Title 4 is not
the incentive extended to the Private Dormitories for Students under S.C: Code Ann. §§

4-1-170 or 4-1-175..



Further, Quirk does not support Appellants’ argument that only projects of a
certain size and type should benefit from economic development incentives. Instead,
credits under § 4-1-175 have no requirements as to size of the investment or to the
characteristics of the investment. Not imposing such limitations provides flexibility and
innovation suitable to the characteristics of each investment under review. ‘
Tiie more.appropriate tool for analysis‘of what investments to incentivize is the
- application of the broader “public purpose” jurisprudence of our courts. The South
Carolina S‘upreme Court has well established that a public purpose has for its objectives
the “promotion of the public health, morals, general welfdre, security, prosperit/y,i and
contentment” of the residents vvithin the political subdivision. Nichols v. South Carolina
Research Authority, 290 S.C. 415, 425, 351 S.E.2d 155, 160 (1986). Public purpose is |
‘specific to geographic location and a particular population. Id. The Court has further |
found that a public purpose can be served even if a private party may beneﬁt‘from. the
action. Id. at_426, 161. Many kinds of projects, such as hotels, stadiums, ofﬁce buildings,
a‘n‘d low-income housing, which have beneﬁted from “public assistance” (through money, A
donation of land, issuance of bonds,. etc.) have been held \to'pass constitutional muster
because the investments’erved a public purpose. /d. at 427; 162.:

The Special Source Revenue Credit granted to the Private Dormitories for
Students satisfies the constitutional duty of serving a public purpose. The Private
Dormitories for Students provide an increase to the revenue available to Counties by
encouraging privately owned investment in facilities which would otherwise be.provided
by a tax-exempt entity (e.g.istudent'_dorrnitories provided by the University of South

Carolina, a tax-eXeinpt entity of the State.) Additionally; the Private Dormitories for
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Students provide secondary benefits such as attracting residents to the business district of
the City of Columbia and encouraging additional corﬁmercial establishments Within thé
City to serve.a growirig presence of students in the area.

When analyzed within the public purpose framework established by our courts
and not under fhe narrow, inapplicable analysis of the industrial dévelopment projects of
‘Chapter 29, Title 4, ;[he Privéte Dormitories for Students are proper investments to
incentivize under a Park via S.C. Code Ann. §§4-1-170 and 4-1-175. |

| c. The SC Attorney General Has Not Opined that

Private Dormitories for Students Are Prohibited in a
Park

Appellants assert thg South Carolina Atfomey General on March 1, 2010 opined .
&t'he‘p'lai‘n meaning of the Constitu_tion and statutes governing iﬁdugfriél parks p'récludé[]
the inclusion of residential brc')jiéc'ts in the industrial pﬁrk.” Appellants’ Initial Brief,b\. 12.
_ F:rblrr‘lf't'hat statemenjt‘, \Appell'antshu‘rge this Court to conclude Private Dormitories for
Studenté are prohibitéd in a Park. For three reasons, the opinion’ is no' support for
concluding Private Dormitories for Students are dénied placement in a Park.

: Firsﬁ 'itlis axiomatic this Court ié not bound by any decision of the Attorney
General. ‘,Ea‘rglé v. Horry Cy., 344 S.C. 449, 45, 545 S.E.2d 276, 280 (2001) (“this
Coﬁrt is not bound by opinions of the /Attor'ney' Ge‘rieral.”)v.'l Thus, the Court will reach a
conclusion it determines is appropriate under the law notwithstanding an opinion of the-
Attorney General.

-S-econd, the Attorney" Gen'e'ral‘vhas not held residential property is prohibited in a
: Park. Rather, th‘éAttorﬁey General was emphatic fhe isgue is open for review:

[O]ne méy arglié that the ‘:Legislature did not intend for residential =~

property to be included in an industrial or business park created pursuant
to section 4-7-170. Nonetheless, because the type of property that may be .
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included in a multicounty park is not specified in section 4-7-170, an
argument can also be made that residential property is not prohibited from
being included in a multicounty park.

2010 WL 1370089, at p. 2 (S.C.A.G. Mar. 1, 2010)

Third, unlike the factual circumstances here under review of Private Dormitories
for Studonts, the opinion does not address multi-storied facilities containing hundreds of -
rentai units with occupants’ payments being not only rent, but also for sec_urity services,
property manégernent,‘andz >p1anned recreation‘ai activities. Thné, the ooinion does not
nddfess' tﬁe matter beforé this Conrt. Thefefore, the Court should givo the opinion no
Weight. |

d. The Statutory Requirements of S.C. Code § 4-1-175
Are Satisfied for Issuing Special Source Revenue
Credits to tho Private Dorrnitor'ies for Students

Appéllants suggest “Special Source Revenue Cre.dits, granted under § 4-1-175
must be ‘for the purposes outlined in Section 4-29-68 [and that statute] establishes the
‘pnrposes’ to which the bond proceeds may be applied, and they do not include

residential student housing projects.” (Appellants’ Initial Brief p. 15). Appellants are

© mistaken:;
S.C. Code Ann. §4,41-175 states:

A county . . . that receives and retains revenues from a payment in lieu of
taxes pursuant to Section 13 of Article VIII of the Constitution of this
State may use a portion of this revenue for the purposes outlined in
Section 4-29-68 without the requirement of issuing the special source
revenue bonds or meeting the requirements of Section 4-29-68(A)(4) by
providing a credit against or payment derived from the revenues received
and retained under Section 13 of Article VIII of the Constitution of this
State. ‘

The requirements of S.C. Code Ann. §4-1-175 are satisfied.
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First, the revenue soﬁrce against which the Special Source Revenue Credit is
applied is the payment to the Counties flowing from the Private Dormitories for Students
located in the Park. The Ordinances adopted by Richland County authorizing the credit to
thé Private Dormitories for Students each state the Special Source Revenue Credits
reduce the in-lieu-of-tax payments dué from the owners of the Private Dormitories for
Students to Richla'n'd County. (See R. pp. 443-446).

Second, the proceeds of the credit must be used by the olwners of the Private
Dormitories for Students for the “purposes” 6utlinéd in Section 4-29-68. A valid purpose
in SiC. Code Ann. §4-2A9-A68(2)(i) is using the Special Source Revénue Credits to pay for
“fmproved or unimproved real estate and personal property . . . used in the operation of a
- lcorfﬁnerqial ehterprisé.” Consistent with that requiférﬁent, the Pfiyaté Dormitories for
‘Students vafe .commevrcial"ehterpr‘ises‘ and the Ordinances 'adolp'ted' by Richland Coﬁﬁty
WhicjhA éuithorfzes tﬁe Special Source .Revenl'ie; Credit for the Private Dormitories for
Students each .show the Speciall Source Re\}enue'Credit is to be utilized to pay for
irhproyed ér unimproved;real. estate and personal broperty used in the operation of the
| Private Dorrﬁitories for Students. (Seé pp 443—446). |

Therefore, the Special Source Revenue Credit extended to the Private Dormitories
fbr Studentsj meets the reqﬁire}nents of S.‘C.i Code Ann. §4;‘l;175'.‘ahd satisﬁes the
- purposes oﬁtl'ined in S.C. Code Ann. §4-2.9-68. Thus, the Special S.ource Revenue Credit
offered to the Private Dorndit’orieé for Students is proper and violates 1o 'stétute or

constitutional provision.
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B. Conclusion on Placement Question and Credit Question

While the Placement Question and the Credit Question L}ave not been preserved .
for appeal, should the Court review those quesﬁons, Appellants have failed to establish -
Private Dormitories for_Students are prohibited in the Park'and failed to establish Special
Source Revenue Creédits are denied to such properties. The analysis above establishes
Chapter 1, Title 4 is not controlled by Chapter 29, Title 4 and the General Assembly has
expressed no iﬁtenf‘ion to exclude Private Dormitories for Studeﬁts frem a Park nor deny
Special Source Revenue Credits to such property. Thus, the lower court’s decision should
be upheld in full. | |

IV\. - THE APPELLANTS DO NOT POSSESS STANDING

The . circuit courts of “South Carolina have authority to issue declaratory '
judgments. S.C‘.‘ Code Ann. § 15-53-20 (“Courts of record withfn their fespecti've
jurisdictions ehall have power te decllare“rights,’ status and other legal relations whether or
not further relief is or could ee claimed.”) However, before thecoul_'t may exercise its-
authority, the party seeking declaratery ju}dgm:enf_must invoke the court’s declaratory
judgment jurisdiction by proving standing. ‘Bodman v. State of South Carolina, 403 S.C.
60, 742 S:.'E.2d 363, 366 (2013) (“Standing to sue is a fundamental requirement in
instituting an action.). Standing sufficient to invoke jurisdictioe is granted only “(1)-by
statute; (2) through the rubric of 'constitutional standing’; or (3) under the 'public
importance' exception.” ATC South, Inc. v. Charleston County, 380 S.C. 191, 669 S.E.2d

337, 339‘(2008). None of the three are present here.

Appellants achieve no standing by statute. Appellants fely only‘.-upon S.C. Code
Ann. § 15-53-20 of the Declaratory Judgment Act in seeking to invoke the lower court’s
jurisdiction. That statute confefs no standing. See Bodman v. State, 403 S.C. 60, 67, 742
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S.E.2d 363, 366 (2013) (“We reject any averment that the fact Bodman is proceeding
under the Declaratory J udgm‘ent Act has any impact on our standing analysis.”).

| 'Appellants achieve no “constitutional standing.” “[A] private person [such as
Appe_llants] may not invoke the judicial power to determine the validity of executive or
legislative action unless he has'sustaihed, or is in immediate dang‘er of sustaining,
prejudice therefrom.” ATC South, Inc. v. Charleston Cou;?ty, 380 S.C. 191, 195-96, 669
S.E.2d 337, 339-40 (2008), citing Evins. v. Richland County Historic Pres. Comm'n, 341
S.C. 15 21,5328 E.2d 876, 8 79 (2000). “Such imminent prejudice must be of a personal
nature tb the party laying claim to standing and not merely of general interest common to
all members of the publié.” Baird v. Charleston.Counly, 333 S.C. 519, 530, 511 S.E.2d
69,75 (1999).' R

rNo‘ immédiate danger exists to the Ai)ﬁeliants frorﬁ Richland ‘and Fairfield

_ Counfies placing Private: Dormitories. for Students in the Park.- Ra‘t‘her,’ Appellénts
.egperier.xce no harm other than that experienced by any citizen. That lack of
individualized harm denies them standing. Carnival Corp. v. Historic Ansonborough
Neighborhood Ass'n, 407 S.C. 67,75, 753 S.E.2d 846, 850 (2014) (* ‘[A] plaintiff raising
only a generally available grievance about government—claimiﬁg only harm to his'énd
. every citizen's interest in proper application of the Constitution and laws, and seeking
relief that no more directly and tangiBly benefits him than it does the public at large—

does not’ possess standing.”)

' The duty of showing “immediate prejudice . . .of a personal nature” cannot be meet by
merely claiming—as is the case here—status as “taxpayers.” See Bodman v. State. 403
S.C. 60, 67, 742 S.E.2d 363, 366 (2013) (“We reaffirm this principle today and hold that
Bodman's status as a mere taxpayer is insufficient to confer standing upon him.”).
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Finally, while “standing may be conferred upoﬁ a party when an issue is of such.
public importancé as to require its résolution for future guidance,” Appellants do not fall
into that category. ATC, 669 S.E. 2d at 341. “[TThe very nature of the public importance
exception to general standing requirements resists a formulaic apprpach, as each case
must turn on ‘the competing policy concerns’ as we expressed in Sloan v. Sanford, 357
S.C. 431, .434, 593 S.E.2d 470, '472 (2004).»”2 Here, the balance of concerns weighs |
against granting standing on the ground of public importance.

. Appellanté’ -Amenqled Complaint at paragraph 8 “ask[s] th:Court to grant them
standing based.lllpc')n the great public importance of the Constitutional and statutory issues
this action raises."’ Appéllants continue that argument before this Court. (Iriiti.al Brief of
Appellaﬁts, p. 17 _ 22). However,“ rather than'ény chal'lheng.e to “constitutional and
statutory 'iss.ues;” 'Appellanfs’ complaint is more éccurately characterized as a
disagreement with a discretionary judgment decision made by govemrﬁental officials
seeking economic developrﬁent for their citizens. In enacting ordinances pla(;ing Private
Dormitories for Students in the Park, both Richland County and Fairfield Cvoqnty
_exercised their best policy judgment and acted within their plenary constitutional
authofity. Do.ing ) d.oesv not raise “an issué c of such public importance as to require its
-resolution for future guidance.” ATC, 669 S.E. 2d at 341. Rather, in such discre.tionary
judgment decisions, no standing for publié importance exists since “[h]arms suffered by
the public at lélrge,‘ like those [Appéllants] allege here, are to be remedied by the

legislative and executive branches [and] it is incumbent upon the public to seek reform

2 Sloan states “[ajn appropriate balance between the competing policy concerns
underlying the issue of standing must be realized” between access to the judicial process
- and the avoidance of “numerous lawsuits at the expense of both judicial economy and the
freedom from frivolous lawsuits.” Sloan v. Sanford, Id.
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thréugh their elected officials or failing that, at the ballot box.”) Carnival Corﬁ. v.
Historic Ansonborough Neighborhood Ass'n, 407 _S..C. 67, 81, 753 é.E.2d 846, 853
(2014). \ | |
CONCLUSION
Thé Appellants’ Statement of Issues on Appeal requests no review of the Credit
Question. Hence, Appellants fail to preéerve that issue for appellatevreview. Further,. the
“tw&issué” rule pr-eventsv_appellate review of the Placemen"[ Question. Becaﬁsé the lower
court-answered only the Credit Quéstion and the Placement ‘Quéstion and néithe_r question
has been preserved' for review, Respondents askvthe Court to affirm the lower court’s
ordér granting summary judgment to Respon.dents.‘ [
| CIf thé Court extends appellaté A‘review to either the Credit Qﬁesfion or Placement
Questioﬁ, Respdriaents' ask the Court to uphold the lower court on both is'sueéf Apbelléints ‘
primarily argue two pos‘iti-ons on the Credit Question and the Placement Question.
First, Appellants seek to apply the definitions .of Chapter 29, Title 4 to Chapter 1,
Title 4.' ‘Such is .irll.éorre'ét for the reasons express‘e_d'in: A.rgLimeht‘ 10T of this brief but
particularly so given §4-29-150’s explicit directioﬁ f[hat Chapter 29 cannot be construed
‘1o limit or restrict such powers to counties as those g’rér.llte‘d‘.iri §4-1-170 arnid'§4;-'1“-ll7'5{.. .
Second, Appéllants argue the statutory language invblved lin the Credit Question
and the Placement Qﬁestioh requires a reVieQ of the intent of 't-hé’Gérier‘avl_Asrsémbly with
that review showing an intent to prohibit residential property in a Park. Again, A/ppellants
are.inco}rect for theireason.s ’ex’.pressed. in Argumeﬁt IIT of this brief. No re\;ievlv Qf intent
s 'rédmred since the SC Coﬁstitutiqh and statutes are plain—counties may cre.at'e'a' Park

and grant credits with no explicit restriction imposed on the type of property placed in the
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’vPa.rk. Furthermore, the lower court holds (and correctly so) the Private Dormitories for
Students. are not residential,lthey are commercial and well within the generic label of the
Park as a business Park. Therefore, for the reasons ﬁlore fully developed in the body of
this brief, Respondents ask the Court to uphold the lqwer court’s granting of summary
judgment to Respondents. |

‘ Réspectfully submitted,.
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- Ray E. Jones (SC Bar No. 11322)
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