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APPELLANT'S STATEMENT OF ISSUES ON APPEAL

_ Whether the circuit court erred in finding that appellant did not qualify for resentencing
pursuant to Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014), because he was eligible for
parole after service of twenty years, where the mandatory nature of appellant’s life 'with parole

sentence treated all adults and juveniles the same, and where the parole process in South
Carolina does not provide a meaningful opportunity for release such that it is not an adequate
substitute for individualized sentencing?

RESPONDENT'S COUNTERSTATEMENT OF ISSUES ON APPEAL

The trial court did not err in ruling appellant is not entitled to re-sentencing pursuant to
Aiken as appellant received a life with parole sentence and is eligible for release every two years,
and the court properly found the law only applies to juvenile homicide offenders previously
sentenced to life without parole and has not been extended to any other senténce. Further,
appellant's sentence is the remedy deemed sufficient by the United States Supreme Court to cure
an unconstitutional sentence. K



STATEMENT OF THE CASE

Appellant, Anthony M. Enriquez, was sentenced to life with the possibility of parole on
December 1, 1994, following a guilty plea to murder.! (R.p.31, lines 10-14). Appellant became
parole‘ eligible on January 23, 2014, and has had two parole hearings since that time. (R.p.80).

The State alleged appellant, then seventeen-years-old, and two co~defendant$ killed the
vicf[im during an armed robbery on January 23, 1994. (R.p.10, line 7-p.12, line 4; p.19, lines 16-
21; p.21, lines 16-24; 1994-GS-10-3056, -3057). Appellant was represented by Willibam L.
Runyon, Jr., at his guilty plea hearing. (R.p. 1). In exchange for appellant's plea, the State agreed
not to seek the death penalty, and to allow appellant to plead to murder without an aggravating
circumstance so appellant avoided the thirty-year minimum sentence prior to parole eligibility.
(R.p.vl4, line 19-p.15, line 13).- At the time appellant pled guilty, defe‘ndant.s sentenced to life for
* murder were eligibvle for parole after serving either twenty or thirty years, as ordered by the
sentenéihg judgé. See SC Code Ann. § ‘16-3-20(A) (Supp. 1990) (providing the pﬁnishfirient fér |
a conviction or guilty'plea to murder shall be death or life imprisonment, and if sentenced to life,:
fh_e pérson shall not be eligible for parole until the service of twenty years, or thirty yearsifa -
recommendation of death is not made but a statutory aggravating circumstance is found beyond a
reasonable doubt).

Appellant filed five post-\conviction relief (PCR) applications in state court following his
guilty plea, as well as a state habeas corpus action and a civil action against plea counsel. (1995-
CP-10-04475; 1998-CP-10-00944; 2000-CP-10-01347; 2003-CP-10-03186; 2004-CP-10-04859;

2008-CP-10-03580; 2009-CP-10-05985). The actions alleged various claims, including

: Appéllant was also sentenced to twenty-five yeérs for armed robbery. (R.p.31, lines 15-19).
Appellant pled guilty to the robbery pursuant to North Carolina v. Alford, 400 U.S. 25 (1970).
(R.p.7, lines 10-23; p.10, line 7-p.11, line 9).



involuntary guilty plea and.multiple allegations of ineffective assistance of counsel. Following
the denial of appellant's fifth PCR, our Supreme Court dismissed the appeal and prohibited
appellant "from filing any further collateral actions challenging his 1994 conviction in the circuit
court (including PCR or habeas corpus) without first obtaining permission to do so from [the]
Court." (Order in 2009-CP-10-05985).

On December 18, 2014, appellant submitted a pro se motion for re-sentencing pursuant to
Aike;j v. Byars, 410 S.C. 534; 765 S.E.2d 572 (2014). (R.pp.33-36). Defense counsel ﬁled»a
memorandum in support of appellant's motion on March 30, 2016. (R.pp.38-45). The State filed
a response, and both parties subsequently filed additional replies. (R.pp.61-67).

OnJ uly 20, 2016, a hearing was held on appellant's motion before the Honorable Carmen
T. Mullen. (R.p.68). Appellant was represented by Bentley D. Pric\e, and the State was
represented by Charles M. Condon, Jr. (R.p.68). By order dated October 13, 2016, Judge |
Mullen ldenied appellant's motion for a re-sentencing hearing, finding Aiken did not apply to
appenllant's case. (R'.p.81>)'.

This appeal follows.



ARGUMENT
The trial court did not err in rnling appellant is not entitled to re-
sentencing pursuant to Aiken as appellant received a life with
parole sentence and is eligible for release every two years, and the
court properly found the law only applies to juvenile homicide
offenders previously sentenced to life without parole and has not
been extended to any other sentence. Further, appellant's sentence
is the remedy deemed sufficient by the United States Supreme
Court to cure an unconstitutional sentence.
Appellant is not entitled to re—sentencing pursuant to Aiken v. Byars, 410 S.C. 534,765 .
S E.2d 572 (2014) as he recelved a l1fe wzth parole sentence and is eligible for release every
year. The fact appellant has been reJ jected for parole twice does not create a cognizable claim
under Miller v. Alabama, 567 U.S. 460 (2012) and its progeny. By their plain language Miller
and Azken apply only to juvenile homrcrde offenders sentenced to hfe wzthout parole and .
appellant is not part of that class.
Neither our courts nor the United States Supreme Court have extended the Miller rule to ‘,
- apply to any other type of sentenCe such as a de facto ili-fe sentence. ‘Appellant received the
~ sentence the Supreme Court deemed sufficient to remedy an unconstrtutional sentence pursuant
to Miller and is parole eligible. Appellant s lengthy disciplinary hlstory while incarcerated belies
his contention that he is serving the equivalent of a lrfe w1thout parole sentence because he was
denied parole twice. A disciplinary history, which is considered by the parole board, is not
evidence of rehabilitation in keeping with the "central intuition” of Miller that juveniles who
commit even violent crimes are capable of change. Accordingly, appellant's sentence of life with
parole is not cruel and unusual punishment under the Eighth Amendment, and the trial court did

not err in denying appellantls motion for re-sentencing.

Guilty Plea Hearing

Appellant pled guilty to murder and armed robbery in Charleston on December 1, 1994,



before the Honorable Casey Manning. (R.p.1; p.7, lines 10-23; p.10, line 7-p.12, line 4). Prior
to accepting the plea, Judge Mafming allowed appellant additional time to talk tovdefense counsel
to make sure appellant understood the charges against him. (R.p.7, line 24-p.10, line 1‘5). )
Judge Manning explained the rights appellant was giving up by pleading guilty, asked
appellant repeatedly if he understood what those rights meant, and discussed the potential
sentences appellant faced by pleading guilty. (R.p.10, line 16-p.14, line 16). In exchange for
_appellant's plea, the State agreed not to seek the de-ath penalty, and to allow appellant to plead to
murder without an aggravating circumstance so éppellant avéided the thirty-year minimum
sentence prior to parole eligibillity.2 (R.p.14, line 19-p.15, line 13)." Appellant stated repeatedly
he understood the negotiations and his parole eligibility. (R.p.lS, line 14-p.16, line 1; p.1v8, lines
11-16). Judge Manning found 'appéllant's piea was voluntarily and knowingly entered. (R.p.18, |
line 17-p.19, line 4). - | |
" The State _tbld the "pltea. judge Bri’éﬂ;y some of the 'e\’f.idé’nce. that would have been presented
had th¢ césé gone _to trial. Deputies féund the victim in the dfivewéy ofa horﬁé in Charleston
- County early on thé morning of J anuary 23, 1994, with a gunshot »wound)to the chést. (R.p.19,
lines 6-15). Several witnegses identified appellant as the shooter, énd told deputiés his brother
| and another person‘ Were also involved, and described their vehicle. (R.p.19, lines v16-2.1.; p.20, .
" lines'2-135. Derrick Brown (Brown) saw all three of fhem talking to the victim, saw appellant

get a sawed off shotgun from the car, heard a gunshot, and saw the victim fall to the ground. -

2 As previously noted, at the time appellant pled guilty, defendants sentenced to life for murder
were eligible for parole after serving either twenty or thirty years, as ordered by the sentencing
judge. See S.C. Code Ann. § 16-3-20(A) (Supp. 1990) (providing the punishment for a
conviction or guilty plea to murder shall be death or life imprisonment, and if sentenced to life,
the person shall not be eligible for parole until the service of twenty years, or thirty years if a
recommendation of death is not made but a statutory aggravating circumstance is found beyond a
reasonable doubt). N



(R.p.21, lines 6-19). Brown told deputies he saw appellant's brother and the third co-defendant
going through the victim's pockets. (R.p.21, lines 21-24). Brown left with appellant and heard
him ask his co-defgndants who loaded the shotgun.’ (R.p.21, lines 19-20; p.21, line 25-p.22, line
1; p.47). |

Witnesses also told deputies appellant and his co-defendants wanted to rob someone that
night, knew lsomeo‘r;e at the House carried a large amount of cash, and had been there earlier with
guns, but left when théy\realized the person they were looking for waé not theré. (R.p;22, line
‘IO-p.23, line 17). Brown specifically told deputies he and Joyner knew about the robbéry plan.
(R.p.47).

At trial, the,State would héve presented witnesses to te;tify appellant was the shooter,
about seeing appellant and his cov-defenldants at th¢ house previously with guns, and that their |
‘motive was robbery. (R.p.24, lihes.2-9). The pathologist wouid have testified about the deadly
wound to the victim's chest, and that appellant slammed the shotgun's muzzle‘ into the ViCtim's
face prior to shooting him. (R.p’.23, line 18-p.24, line 1). Further, if appellant testified, the Staté
could have impeached him on his lengthy criminal‘history. (R.p.24, lines 14-15). |

Defense counsel discussed the circumstances of the crime, and disagreed with somé of
the facts. (R.p.26, lines 18-24). Coﬁnsel described the murder-as an "accident waiting to .
happen" and told the plea jﬁdge evlpp.ellant had expreséed rémorse since the érime. (Rp26, line
25-p.27, line 4). <Counse1 further stated all of the "young people" knew each other and "partied
together," and explained the victim had alcohol and marijuana in his system at the time of his
death. (R.p.27, lines 5-11).

Appellant's father and mother both spoke at the plea hearing. Appellant's father told the

3 Wendy Joyner (Joyner) was in the car and also heard appellant ask who loaded the gun.
(R.p:51). Joyner further heard appellant say someone at the house owed him money. (R.p.50).
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plea judge he retired from the Navy and worked at a civil service job. (R.p.3l), lines 8-9). He
explained his son was "training for college preparation” and intended to go to college, when he
- asked to borrow the car on the night of the incident to go to a party. (R.p.29, lines 16-21).
Appellant's father stated it was his belief the shooting was an accident. (R.p.29, line 22-p.30,
’lme 7; p. 30 lines 9- lO) Appellant s mother explained appellant was the youngest of six
children and stated she understood the pain the victim's mother was experiencing. (R p.30, lines
- 14-1 8). : |
Appellant expressed remorse for thelcrime, and said he had no intention of hurting
~ . anyone that night. (R.p.30,v lines 24-25).
| dudge Manning stated it was a difficult situation for both families, but that a life with
parole sentence was an "appropriate punishment when a life is taken." (R.p.31 ,K lines l'-6)".\ The
judge sentenced appellant to life with the possibility of parole after service of twenty ye_ars for
murder,. and twenty-five years for'_arm'ed robbery. (R.p.31, lines\'lO-l9)v. '. Appellant“became

parole eligible on January 23 2014 and has had two parole hearmgs since that time. (R.p.80).

o Motion for Re- Sentencmg and Responses |

On December 18,2014, appellant moved for re-sentencing pursuant to Azken and
submitted a pro se motion (R.pp.33-36). In his motion appellant asserted he was Vulnerable to
negative influences and outs1de pressures including family and peers (R.p.33). Further
appellant argued he was not properly advised of the direct and collateral consequences of his
plea, and age was but a chronological fact considered by the senten01ng Judge. (R.p.34).

_ Defense counsel vﬁled a memorandum in support of appellant's motion on March 31,

2016. (R.pp.3 8-45). Counsel noted the life with parole sentence appellant received as a juvenile

r

was mandatory because it was the only possible sentence appellant could receive under the

3



statute. (R.pp.38-40). Counsel maintained appellant did not have "the opportunity to present
evidence regarding the characteristics of his youth and any mitigating circumstances from his
specific case.” (R.p.41). Counsel asserted the mandatory sentence prevented Judge Manning
from fully exploring appellant's immaturity or recklessness, family environment, despite the fact
. that his\parents spoke at the plea hearing, and possibility of rehabilitation. (R.pp.41-42).

While admitting appellant "struggled with his adjustment to prison," defense counsel
maintained appellant had been .rehabilitated. (R.p.42). Counsel stated appellant obtained a legal
assistant/paralegal certificate, took college courses, participated in various programs for
employment readiness, and took part in alcohol and drug abuse programs. (R.p.42). Counsel
also discussed.the circumstances of the murder, appellant's home life, and appellant's alleged
misunderstanding of the charges against him: (R}.pp.42-44). Finally,,counsel argued appellantls
"life expectancy is substantially less than a person in society in light of the stress factors L
-associated- wrth prison life," geriatric release is uncommon in South Carolina, and appellant S

sentence-is, therefore the "nfunctional equivalent to life w1thout parole." (R.p. 44)

The State responded and argued Aikért did not apply because appellant was eligible for
parole. ('R.pp.61763). The State maintain'ed the parole board eould take into account |
'_"youthfulness and immaturity at the time of the crime, rehabilitation, along with other impo’rtant
considerations" during any parole hearing. (R.p.63l.

Defense codnsel replied, and argued appellant had the right to have a judge consider the
mitigating factors of youth prior to imposing a life sentence, regardless of apellant’s parole
eligibility. (R.p.65). The State subseqneﬁtly replied and maintained the United States Supreme

‘ Court "made clear" in an opinion following Aiken that relief applies only to juvenile homicide

offenders who receive life without parole sentences. (R.pp.66-67). The State argued the



Supreme Court held a rerriedy for such an unconstitutional sentence was "to convert the sentence
of life without parole to life with eligibility for parole, the same sentence" appellaht received.
(R.p.67). The State further noted parole was denied for appellant on April 17, 2014, due, in part,
to an unfavgrable disciplinary record while incarcerated and appellant wouid be back before the
parole board on September 21, 2016, when he could "attempt to demonstrate his rehabilitation."
(R.p.67).

Hearing on Aiken Motion

A hearing on appellant's motion was held on July 20, 2016, in Charleston before Judge
Mullen. (R.p.68). The State first argued appellant was not entitled to re-sentencing pursuant to
Aiken v. Byafs, 410 S.C. 534, 765 S.E.2d 572 (2014), because he did not receive a sentence of
life without the possibility of parole, but received a sentence of life with the possibility of parole.
(R\.p..69, lines 2-16). The State maintained thg sentencing implications noted in Aiken were not at
issue in appellant's case "because the parole board could consider the novelties of youth and the
other considerations of yi)uth." (R.p.69, lines 16-19). The State argued the United States
Supieme Court held a possible remedy for an unconstitutional sentence was the same one
appellant received, which was to convert the sentence to life with parolie. (R.p.69, lines 20-25).
The State maintained Aiken applied only to a narrow class of juvenile offenders and appellant
was not within that class because he was parole eligible. (R.p.75, lines 10-22). Appellant
already received relief from what Aiken contemplated as cruel and unusual punishment for
juveniles and 4iken did not authorize relief from life with parole sentences because the proper
body reconsidered appellant's case every other year. (R.p.75, line 22-p.76, line 4).

Defense counsel argued appellant was entitled to re-sentencing because: (1) a life

sentence was the only posSibiIity available at the time appellairit was sentenced and the plea judge



did not have the option of setting a term-of-years sentence, and (2) a’ court should have the
chance to consider the mitigating hallmark features of youth prior to sentencing a juvenile to a
life sentence. (R.p.70, line 19-p.72, line 11). Counsel also argued a life with parole sentence did
not always remedy an unconstitutional sentence, and leaving the matter up to the parole board
was not going to "fix this problem." (R.p.73 line 18-p.75, line 1, p.76, lines 10-13). Counsel
maintained the board would continue to "not parole” inmates as it had "done in the past" and
appellant's sentence was the functional equivalent of iife without parole. (R.p.76, lines 5-14).

Judge Mullen noted, "If the basis of being able to have the [re-sentencing] hearing is a
constitutional violation, the sentence [appellant] received isn't a violation. It isn't a constitutional
violation because he Was given a life sentence with parole. And he, in fact, has had at least one
opportunity of parole." (R.p.75, lines 2-7). The judge took the matter under advisement.
(R.p.76, lines 24-25).

Order Denying Re-Sentencing Pursuant to Aiken

By _order- dated October 13, 2016, Judge Mullen denicd appellaht's motion for a re-
sentencing hearing, ﬁndihg Aiken did not apply to appellant's case. (R.p.81). The judge first
noted Aiken appl‘ied to "juveniles senteﬁced to life wifhout the possibility of parole" and only
those who réceivéd such a sentence were entitled to an individualized sentencing hearing.
(R.pp.79-80). Judge Mullen then found appellant was sentenced to life with parole, became
parole eligible in 2014, and was denied parole in April 2014. (R.p.80). The judge also noted the
parple board denied parole because of the nature and seriousness of the offense, the use ofa
deadly weapon, and appellant's unfavorable i_nstitutiohal record, and appellant was scheduled to
g0 before the parole board again on September 21, 2016. (R.p.80).

Judge Mullen found there was no South Carolina case law addressing whether juvenile

10



homicide offenders sentenced to life with parole were entitled to the same individualized
sentencing hearingsLas those sentenced to life without parole. (i(.p.81). However, the judge
found the United States Supreme Court's ruling in Montgbmery v, Louisiana, 136 S.Ct. 718
(2016), instructive. (R.p.81). Judge Mullen quoted the opinion which held allowing juveniie
offenders to be considered for parole ensured those "'whose crimes reflected only transient .
‘immaturity—%ind who have since matlure,d—will not be forced to seﬁe disp_roportioriate sentence
in violation of the Eighth Amendment." (R.p.81); see also Montgomerj, 136 S.Ct. at 736. The
judge found Montgomery allowed states to remedy unconstitutional life sentences byhgiving
juveniles parole eligiiﬁility, o "it logically f011(/>ws" that a life sentence with the possibility for
,‘r'élease, such as the one appellant is serving, "impésed upon a juvenile defendant is not
unconstitutional." (R.p.81). Therefore, Judge Mullen found appellant'was not within the class of
juvenile offenders for whom Az'ke_n provides for re-sentencing hearings as Aiken did not extend fo
Juvemles who have the op‘p‘c‘)ftunity for relfeése‘;' (R.p:;'8.1')v.; The judgé denied the motion for re-

senténcing. (R.p.81).

Subsequent Parole Proceeding

Appellant appeared befére the parole bQ}c}rd subsequeﬁt to Judge Mullen's ruling and the
board denied parole on Septe?mber 22., 2016. Enriquez v. S.C. Dep't of Préb., Parole & Pardon
Servs., Order in Lower Court Casé No. 2016-ALJ-1 5-0049-AP. On appeal to the Administrative
Law Court, aﬁpellant raised the issue of whether the‘parole board complied with due pro_\ces‘s
when it denied him parole. (R.p.82). Appellant argued "the maturity of a juvenile who has taken
steps to rehabilitate himsélfin prisdn shopld be considered" by the parole board. (R.p.85). The
court found case law from New York persuasive, but ruled "no existing United States or South

Carolina authority requires the South Carolina Parole Board to consider age or immaturity in its
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decisions." (R.p.85). Because appellant received a routine denial of pafole under current
statutory and due process requirements, the court affirmed the parole board's decision. (R.p.85).

Appellant appealed the decision to this Court, which dismissed the appeal for failure to
serve and file the initial brief of appellant and designation of matter. Enriquezv. S.C. Dep't of
Prob., Parolé & Pdrdon Servs., Order in Appellate Case No. 2017-001133.

Analysis
Standard of Review

In criminal cases, appellate courts only review errors of law. S/taté v. Gamble, 405 S.C.
409, '415., 747 S.E.2d 784,787 (2013) (;iting State v. Jacobs, 393 S.C. 584, 586, 713 S.E.2d 621,
622 (2011)). The appellate,court is bound by the lower court's factual findings unless they are
clearly erroneous. State v. Wilson, 345 SC 1, 6, 545 S.E.2(i 827, 829 .(2001). However, this
Court reviews queétions of law de novo. State v Whitner, 399 S;C. 547, 552“, 732 S.E.2d 861,
863 (2012) (citations omitted). | | | o

Re-Sentencing Only Applies to Life Without Parole Sentences |

TheA Eighth Amendment prohibits cruel and unusual punishment.. U.S. Const. an;end.
VIIIL. In .M‘iller v. Alabama, 567 U.S. 460 (2012), the United StatesvSupreme Court held - |
man‘datoryvlife wi;chout ‘parole sentences for juvenile offenders who committed murder violated
" the prohibition againét such punishment. 567 U.S. at 470. The Court held a sentencing authority
must be allowed to coﬁsider youth as "more than a chronological facf," but a factor which carries
with it immaturity: irresponsibility, and reckléssness. Id. at 476. Further, the age of the
defendant, along with his family background, and mental and emotional development must be
considered in assessing his culpability. Id. The Court held a juvenile convicted of murder could

still be sentenced to life without parole, but only after an individualized hearing in which the
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various mitigating factors were considered. Id. at 479780.

Our Supreme Court held Miller applied retroactively to juveniles in South Carolina
' preyiopsly sentenced to life without parole. Aiken, 410 S.C. at 540-41, 765 S.E.2d at 575. The
Court also held the rule extended to juveniles sentenced under' our non-mandatory scheme, and
" those who received a life without parole sentence were entitled to re-sentencing to allow them
"to present evidence specific to their attributes of youtﬁ and allowl the judge to consider such
evidence in light of its constitutional weight." Id. at 544, 765 S-.E.-2d at 577. Further, the Court
determined the factors in Miller were those which must be conSidered during the hearings, such
as the offender's age, family life, extent of his participation in the murder, and possibility of
rehabilitation. Id. at 544-45, 765 S.E.2d at 577-78. Just as the Miller court held, our Court
explained juveniles could still réceive life without parole sentences, but only after "an
individualized hearing where the mitigating hallrnark features of youth are fully explored." /Id. at
545,765 S.E.2d at 578.

Two years later, the Supreme Couft h¢1d its rule in Miller was retroactive on state
- collateral review. :Montgomery v. Lquisiana, 136 S.Ct. 71-8, 736 (2016). However, the Court
also recognized the potential burden on states tasked with re-litigating cases where a juvenile
receivéd mandatory life withoﬁt-parole‘. The Court é)gplained states could remedy a Miller
violation by permitting juvenile homicide offeﬁders to be considered for parole, rather than re-
sentencing them. Jd. Citing with approval a Wyoming statute which provided for juvenile
parole eligibility after twenty-five years, the Court found allowing "those offénders to be
considered for parole ensures those whose crimes reflected only transient immaturity—and who
have since matured—will not be forced to serve a disproportionate sentence in violation of the

Eighth Amendment." Id. The Court continued:
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Extending parole eligibility to juvenile offenders does not impose

an onerous burden on the States, nor does it disturb the finality of

state convictions. Those prisoners who have shown an inability to

reform will continue to serve life sentences. The opportunity for

release will be afforded to those who demonstrate the truth of

Miller's central intuition—that children who commit even heinous

crimes are capable of change. '
Id. The Court noted petitionér‘s evidence of rehabilitation and reform since incarceration were
claims typically considered by parole boards, but which had not been "tested or even addressed
by the State" given pétitionér'é life without parole sentence. Id.

A Appellant Not Entiiled to Re-Sentencing: He Received Life With Parole Sentence
The trial court did not err in its appiication of Miller or Aiken as both cases hold the relief

granted extends only t0\ juveniles sentenced to life without the possibility of parole. See Miller,
567 U.S. at 470 (holding mandatory life without parole sentences for juvenile offenders who
committed murder violates the Eighth Amendment); Aiken, 410 S.C. at 544, 765 S.E.2d at 577
(holding juveniles who recei?ed a life without parole sentence were entitled to re-sentencing to
"~ allow them to present'ev‘id_ence specific to their attributes of yo'uth)'. Appellant received a life
~ with parole sentence and the trial court was correct inrﬁnding he was not within the plass of
* juvenile offenders who the courts weré trying to protect from cruel and unusual punishment. See
Miller, 567 U.S. at 471 (explaining because juveniles have diminished culpability and greater
prospects for réfdrrh, they are less deserving of the most severe punishments) (citations omitted).b
Finding appellant is entitled to relief would impermissibly extend the holdings in Miller and
Aiken beyond their plain language and the trial court properly denied the motion for re--
séntencing.

Moreover, the Supreme Court specifically held states could remedy a Miller'violation—

i.e. an unconstitutional sentence—by "permitting juvenile homicide offenders to be considered
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for parole" rather than re-sentencing them. Montgomery, 136 S.Ct. at 736. The Court explained
prisoners who showed an inability to reform would continue to serve life sentences, but the
"opportunity for release will be afforded to those who demonstrate the truth of Miller's central
intuition—that children who commit even heinous crimes are capable of change." Id.
Respondent acknowledges, as the Supreme Court held, fun_damental differences. between
juveniles and adultsaffect the proportionality analysis under the Eighth Amendment. However,
neither our courts nor the United States Supreme Court have ever held the Miller rule applied to
sentences other tllan life without p_arole, such as a_de facto life sentence. The trial court properly
rejected appellant's argument advanced during the hearing that he was serying the equivalent of a
life withoutv parole sentence because he had previously been denied parole. (Aiken Tr.,R.p.76;
Aiken order, R.p.81). Every year the proper authority considers and welghs whether appellant is |
‘ellglble for release. See James v. S.C. Dep't of Prob., Parole & Pardon Servs., 376 S.C. 392, |
396, 656 S.E.2d 399, 401 (Ct. App. 2008) ("[A]n inmate has a liberty interest in gaining access
to the parole b_oard,_ although there is no protected rlght to parole.").
| No Evidence Presented of What F actofs Parole Board Considered
| : Appellant discusses at length the decisions in other jurisdictions whlch have found the
~parole process yvas inadequate to remedy an unconstitutional sentence. (App.Br.pp.28-37).
- However, those cases can 'be diStingulshed from appellant's case as many involve non-homicide
~offenses, presump_tive parole processes, or were ﬁledin the federal system as civil actions
pursuant to 42 U.S.C.A. § 1983. The fact remains appellant has the meaningful opportunity .for
release based on demonstrated maturlty and rehabilitation when he goes before the parole board
every other year and has done so twice since he became ehglble for parole in J anuary 2014

Appellant already received the sentence the Supreme Court found was an appropriate remedy for
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offenders in his position.
In addition, while the Administrative Law Court properly found the parole board is not
required by any authority to consider factors relatlve to appellant s youth, it is not clear from the
record before this Court that the board in fact, dld not consider such factors, or what other
evidence the board weighed in denying appeilant parole. The board is required by Iaw to
consider an inmate's record before, during‘? and after imprisonment. S.C. Code Ann. § 24-21- .
~ 640. Moreover, the board rnay only grant parole if the inmate "has shown a diSposition to
reforrn,” he Will probably obey the law and "lead a correct life" in the futnre, his conduct led to
: "a lessening'of the rigors of his imprisonment," the "interesti of society will not be impaired" by

' '_ the inmate's release, and he has,sebu_red suitable emiployment. Id. However, the board can
examine during thehearing any other factors it "may consider relevant." See DPPPS South
Carolina Board of Paroles and Pardons Policy and Procedure Manual, (June 2017), p.27,

| 'https‘i/)ww dppps.SC. gov/content/ciownl'()ad/1'20663/27493 51/file/Parole+Board-+Manual+June+
- 74+2017.pdf (provrdmg other criteria the board can consrder including the inmate's criminal

. hlstory and risk to the community, general attitude, health, adjustment while confined,
»employment histOry, and "[a]ny other factors that the Board may consider relevant") (Parole
Board Manual).. | | | |

Here, there are no transeripts.from the parole board hearings and no indication from
appellant what evidence he presented. See Parole Board Manual, p.20 (providing ddringr a parole
hearing, the prisoner has the opportunity to present evidence and have up to three witnesses
speak on his behaif). Appellant maintains he has demonstrated r_ehabilitation by his receipt of
education and work credits. However, appellant’s disciplinary record while incarcerated does not

show "a disposition to reform" nor s it evidence he will likely obey the law if he is released from
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prison. Appellant's inmate detail report maintained by the South Carolina Department of
Corrections (SCDC) shows a history of disciplinary actio>ns, including threatening to harm an
.employee, possession or attempt to possess a cell phone, and drug use. See SCDC Inmate Detail
Report, http://public.dpc.state.sc.us/scdc-public/inmatéDetails.do?id=%200021 5961 A
Appellant's discipiinary history was cited by the parole board as one{of the reasons fbr denying
_parole in 2014. (R.p.80). Such a lengthy disciplinary history is ndt evidence of rehabilitation or |
reform in keeping with the "central intuition" of Miller that children who commit even {/jolent
c.rimes are capable of change. _See Miller, 567 U.S. at 480”(ﬁnding children's diminished
culpability and heightened capacity to change requires sentencing authorities to take into account
“how children areb different prior to "irrevocably se.ntencing them to a lifeﬁme in prison"); see also
Montgomery, 136 S.Ct. at 736 (noting evidence of petif[ioner's "eyolﬁtion from l(ltroubled, |
‘misguided youth to a model member of the prison community" was relevant and the kind of
vi”ri.forma‘ﬁor}l prisohers usé‘:té derr‘io.nstr‘atve'vréhabfibliitati;oni).
Youth and Its Relevant Factors Considered at Plea Hearing
Finally, appellant's youth and its relevaht factors were conéidefed by Judgé M‘anning
during the plea hearing. Prior to accepting the plea, When it became cleér appellant was
confused about one of the iﬁdictme;ts, the judge allowed abpellant additional time to ;calk to
defense counsel. (R.pp.7-10). fudge Manning also made sure appellant, as a sevehteen-year-oid,

understood the rights he was giving up.by pleading guilty and asked appellant repeatedly if he

* This Court can take judicial notice of appellant's online inmate detail report. See Rule
201(b)(2), SCRE (providing a judicially noticed fact must be one capable of accurate and ready
determination by resorting to sources who accuracy cannot reasonably be questloned) see also
Philips v. Pitt Cnty. Mem'l Hosp., 572 F.3d 176, 180 (4th Cir. 2009) (finding courts "may
properly take judicial notice of matters of public record"); Tisdale v. S. C. Highway Patrol, No:
09-cv-1009-HFF-PJG, 2009 WL 1491409, at *1, n. 1 (D.S.C. May 27, 2009), aff'd, 347 F. App'x
965 (4th Cir. Aug. 27, 2009) (finding courts may take judicial notice of factual information
located in postings on government websites).
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understood the proceedings. (R.pp.10-16). Further, when discussing the circumstances of the
murder, thé State, through witness statements, told the judge appellant was well aware of the
robbery plan ahead of tifne, actively participated in the armed robbery, and was the shooter.
(R.pp.19-24; pp.46-48). Defense gounsel also discussed the circumstances and expressed
disagreement with the State's facts, telling Judge Manning appellant expressed remorse.
(R.pp.26-27). In addition, both appellant's mother and fathier spoke at the hearing, and his father
discussed appellant's plans for college. (R.pp.29-30). Finally, the judge acknowledged the

. seriousness of the sentence, but found a life with parole sentence was an "appfopriéte
punishment when a life is taken." (R.p.31). From the record, it appears Judge Manning
considered the factors specifically noted by the Miller court as the "hallmark featureé" of youth.
See Miller, 567 U.S. at 477 (listing the factors a court must take into accouﬁt, including the.
juVeﬁile's immaturity, family life, circumstances of the murder, including the extent of his
participation, how peer pressure may have affected him, and his interactions with police and his
attorney). Accordingly, it cannot be said no court ever took into account:appellant’s‘age and its
surrounding circumstances. |

Therefore, because appellant was sentenced to life with parole, he is eligible for release

every two years, and his sentence does not violate the Eighth Amendment, the trial court did)not

err in denying appellant's motion for re-sentencing pursuant to Aiken.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that the trial court's decision
denying the motion for re-sentencing should be affirmed.
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