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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Clifton Newman, Circuit Court Judge

Trial Court Case No. 2015-CP-40-00042 COUn‘ 0f
Appellate Case No. 2017-000846 PPeals

Conyers Early Learning Center, Inc.,

Appellant,

Formeicko Smith,

Respondent.

MOTION TO DISMISS APPEAL

Respondent respectfully requests this Court dismiss Appellant’s appeal for
Appellant’s failure to serve and file its Initial Brief in accordance with Rule 208,
SCACR, as well as for Appellant’s repeated disregard for the South Carolina Appellate
Court Rules in prosecuting this Appeal.

BACKGROUND

This matter concerns an appeal of the decision of the Honorable Clifton Newman

granting Respondent summary judgment. The Order granting Respondent summary

judgment was entered on March 9, 2017. Appellant filed a Notice of Appeal, Statement



of Issues on Appeal and Certificate of Service with this Court on April 6, 2017. On April
12, 2017, this Court sent a letter to Appellant’s counsel, informing him of deficiencies in
the Notice of Appeal and accompanying proof of service. This Court instructed
Appellant’s counsel that he must correct the deficiencies to comply with the South
Carolina Appellate Court Rules and file an amended notice of appeal “within ten (10)
days of the date of this letter or your appeal will be dismissed[.]” (Exhibit 1).

Appellant failed to correct the deficiencies identified by this Court in the April 12,
2017, letter within ten days. On May 17, 2017, this Court dismissed Appellant’s appeal
for Appellant’s failure to correct the deficiencies in its Notice of Appeal and comply with
the other requests in the Court’s April 12, 2017, letter. (Exhibit 2). Importantly, although
not part of the grounds for this Court’s dismissal, Appellant also failed to serve and file
an Initial Brief within thirty (30) days of serving the Notice of Appeal as required by
Rule 208, SCACR.!

On May 30, 2017, Appellant filed a Motion to Reinstate Appeal, arguing that its
failure to correct deficiencies as requested by this Court was due to Appellant’s counsel’s
erroneous belief that his law clerk had corrected the deficiencies. On the same date,
Appellant filed an Amended Notice of Appeal and an Amended Proof of Service. This
Court granted Appellant’s Motion to Reinstate on July 19, 2017, and contemporaneously

sent Appellant a letter requiring it to provide proof of its compliance with Rule 207, and

! Appellant did not order a transcript of the lower court proceeding within 10 days of serving the Notice of
Appeal as required by Rule 207(a)(1), SCACR. Therefore, according to Rule 208, Appellant’s Initial Brief
should have been served by May 8, 2017. On lJuly 31, 2017, Appellant finally filed a copy of
correspondence to the court reporter dated April 19, 2017, regarding obtaining a transcript of the lower
court proceeding. (Exhibit 3). Respondent was not copied on this correspondence to the court reporter or
otherwise contemporaneously provided a copy of this correspondence, nor was this correspondence
contemporaneously furnished to the Office of court Administration or Clerk of the Court of Appeals—all of
which is also a violation of Rule 207. See Rule 207(a)(1).



to correct additional deficiencies in its Amended Notice of Appeal. Specifically, this
Court requested that Appellant file a copy of the letter showing it had ordered a transcript
and to file a second amended notice of appeal. Appellant was given ten days to comply
with the Court’s request.

On July 31, 2017, Appellant filed its correspondence with the court reporter
regarding ordering the transcript’ and filed its Second Amended Notice on Appeal.
(Exhibit 3). However, Appellant failed to provide the Court with documentation showing
that a copy of the correspondence with the court reporter was provided to Respondent’s
counsel or the Office of Court Administration as required by Rule 207(a)(1), SCACR. On
August 1, 2017, this Court requested Appellant file this documentation within ten days.
Appellant failed to comply with the Court’s request within ten days. On August 24, 2017,
this Court sent another deficiency notice to Appellant, giving opposing counsel another
ten days to correct the deficiencies under the South Carolina Appellate Court Rules noted
in the Court’s August 1, 2017 letter. The Court also advised Appellant that the proof of
service it filed on July 31, 2017, was not in compliance with the SCACR.

On September 5, 2017, Appellant filed an Amended Proof of Service for its
Second Amended Notice of Appeal. However, Appellant failed to show that it had
provided a copy of its request for a transcript to the Office of Court Administration as
required by Rule 207(2)(1), SCACR. On September 19, 2017, the Clerk of the Court of

Appeals sent Appellant another deficiency letter requesting Appellant send a copy of its

2 As noted in footnote 1, this correspondence shows that Appellant requested the transcript more than ten
days after the date of service of Appellant’s notice of appeal. Moreover, Respondent was not copied on this
correspondence to the court reporter or otherwise contemporaneously provided a copy of this
correspondence, nor was this correspondence contemporaneously furnished to the Office of court
Administration or Clerk of the Court of Appeals.



request for a transcript to the Office of Court Administration (the Court’s third such
request for this documentation). Appellant complied shortly thereafter.

On November 16, 2017, in response to the Court’s request for a status update
regarding Appellant’s receipt of the transcript in this matter, Appellant’s counsel sent a
letter to the Court advising that the transcript was placed in the mail to him on October 9,
2017. (Exhibit 4). As of the date of this Motion, Respondent has not been served with
Appellant’s Initial Brief. Upon information and belief, Appellant has also not filed an
Initial Brief with this Court. In light of Appellant’s failure to serve and file its Initial
Brief within thirty days of Appellant’s receipt of the transcript in accordance with Rule

208, SCACR, Appellant respectfully requests this Court dismiss Appellant’s appeal.

ARGUMENT

Appellant’s appeal should be dismissed for Appellant’s failure to serve and file an
Initial Brief in compliance with Rule 208, SCACR. According to Rule 208, an appellant
is required to serve a copy of his Initial Brief on the respondent and file the brief with this
Court within thirty days after receiving the transcript. Rule 208 further provides that
“[u]pon the failure of the appellant to file and serve his brief within the time prescribed,
the clerk of the appellate court shall sign an order dismissing the appeal[.]” Rule 208,
SCACR (Emphasis added). According to Appellant’s counsel’s November 16, 2017, letter
to this Court, the transcript in this matter was mailed to him on October 9, 2017. (Exhibit

4). Upon information and belief, Appellant would have received the transcript within a



matter of days.> However, as of the date of this Motion, Appellant has not served or filed
its Initial Brief. Therefore, per Rule 208, Appellant’s appeal should be dismissed.

Although Appellant’s failure to serve and file its Initial Brief is, by itself, a
sufficient basis for dismissing this Appeal, it is important to point out that Appellant’s
failure to comply with Rule 208, SCACR is not the first time that Appellant has
disregarded and/or failed to comply with the Sou;ch Carolina Appellate Court Rules in this
matter. As detailed in the Background section of this Motion, Appellant has repeatedly
failed to ensure that its filings comply with the SCACR.* Appellant has also failed to
timely correct deficiencies noted by this Court, which has led to delays in the
adjudication of this Appeal. This Appeal has already been dismissed once for Appellant’s
failure to comply with the SCACR, and Appellant was given a second chance when the
Appeal was reinstated. To allow Appellant to continue to flout the SCACR and directives
of this Court prejudices Respondent and has created undue delay’, which in turn has
resulted in increased costs for Respondent and denied Respondent the protection of the
SCACR.

The South Carolina Appellate Court Rules are intended to protect the rights of

both appellants and respondents. Allowing Appellant’s Appeal to proceed would deny

3 According to the postmark on the copy of the envelope that Appellant’s Counsel enclosed with his
November 16, 2017 letter to this Court, the transcript was mailed locally. (See Exhibit 4).

4 Over the course of this Appeal, this Court has sent Appellant five deficiency notices.

3 In addition to the delay in the appellate process caused by Appellant’s failure to correct early deficiencies
in its filings, Appellant also caused delay by waiting more than a month to tender payment for the transcript
after first contacting the court reporter. According to the correspondence filed by Appellant on July 31,
2017, the court reporter advised Appellant’s counsel on April 20, 2017 that she would have 60 days from
the date she received payment in which to produce the transcript. (Exhibit 3). According to the July 31,
2017 filing, Appellant did not tender a check for the cost of the transcript until on or about May 29, 2017—
more than a month after receiving the directive from the court reporter. Id. This delay in payment caused
undue delay in the appellate process, as it led to a delay in Appellant receiving the transcript.



Respondent the protection of the South Carolina Appellate Court Rules and her right to
finality of judgment. See Trimmier v. Thomson et al., 39 S.C. 554 (1893) (“Rules of court
are designed to secure the orderly and prompt dispatch of business, and it is very
important that these rules should be observed. At all events, when parties invoke the
protection of these rules in order to prevent delays in the adjudication of their rights, this
court is bound to accord them that protection.”).

CONCLUSION

For the foregoing reasons, Respondent respectfully requests the Court dismiss

Appellant’s Appeal.

Respectfully submitted,

Joit )

Béljamln D. McCoy

Jeff 1. Silverberg

Howser, Newman & Besley, LLC
Post Office Box 12009

Columbia, South Carolina 29211
Phone: (803) 758-6000

Fax: (803) 758-4445
bmecoy@hnblaw.com
jsilverberg@hnblaw.com
Attorneys for Respondent

November 20, 2017
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JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA SOUTH CARDLINA 29211
1220 SENATE STREET
vo(étAulgrEclL\é;EN COLUMBIA SOUTH CAROLINA 29201
TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www sccourts arg

April 12,2017

M. Johnny Elliot Watson, Sr., Esquire
PO Box 2305 (29202)

2715 Edgewood Avenue 29204
Columbia SC 29204

Re: Conyers Early Learning v. Formeicko Smith
Appellate Case No. 2017-000846

Dear Counsel:

Upon reviewing your notice of appeal, the following deficiencies have been noted

under the South Carolina Appellate Court Rules (SCACR), and any deficiency

must be corrected within ten (10) days of the date of this letter or your appeal will
be dismissed:

e The accompanying proof of service is not in compliance with the SCACR.
Your proof of service should be substantially in the format shown by Form 7
in Appendix C to part II of the SCACR. It lacks a caption, including a case
number.

o The caption/title does not comply with Rule 267(a), SCACR. Specifically, it
does not contain the county name or Judge Manning's title.

e You have provided a "statement of issues on appeal." However, what is
required is that you provide an amended notice of appeal that names the
appellant and states the name and date of the order(s) or judgment(s) you are
appealing, as well as the date on which a copy of the otder(s) or juidgment(s)
were received.




Very truly yours,
S eloak Kebdiygy™™>
CLERK

cc: Jeffrey Ian Silverberg, Esquire




| Whe South Caroling Court of ppeals

Conyers Early Learning Center, Inc., Appellant;
V.
Formeicko Smiith, Respondent.
Appellate Case No. 2017-000846
The Honorable Clifton Newman

Richland County
Trial Court Case No. 2015CP4000042

ORDER

Appellant has failed to correct deficiencies in the notice of appeal as required by
Rule 267(a) of the South Carolina Appellate Court Rules, and to make otheir
correctiotis as requésted by the Court's April 12, 2017, letter, Accordingly, this
ratter is dismissed. The remittitur will be sent as provided by Rule 221(b),
SCACR.

FOR THE COURT

Columbia, South Carolina

ce: o F'LED
Johnny Elliot Watson, Sr., Esquire m
Jeffrey Tan Silverberg, Esquire o Qb 17 20171




® @ [ ExHIBIT

3

LAY OERICE OF JEERINY . WATSON -
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PRIVILEGED AND IS CONFIDENTIAL INFORMATION INTENDED FOR THE DSE OF
THE INDIVIDUAL OR ENTITY NAMED ABOVE. YOU ARE NOTIFIED THATANY
DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS
STRICTLY FROEIBITED. IF YOU RECHIVE THIS COMMUNICATION IN ERROR,
FLEASE BVEIDIATELY NOTIFY IS BY TELEFEONE AND RETURN THE QRICINAL
HESBAGE TOUS AT THE ADR MM@WVBAWU.S.P@SM WCB.W-K
YOU.
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Request for Transcript; Conﬁs Early Center v. Formeicko Smith - jegtson.lwr@gmail.... Page 1 of 1
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CERTIFICATE OF SERVICE

I, Johnny E. Watson, of 2715 Edgewood Avenue (29204), P. O. Box 2305, Co_lu'mbia, :

South Carolina 29202, hereby certify that I have served the individual named below with a copy

of the documents described herein by depositing the documents in the United States miail,

postage prepaid and sent the same to them at the addresses listed herein belov'v:

PERSONS SERVED:

Honorable Ji enny Kitching, Clerk
S. C. Court of Appeals
Post Office Box 11629
Columbia, South Carolina 29211

DOCUMENTS SERVED:

Columbia, South Carolina
Date: “July 31, 2017

JUL 31 20T

Jeﬂ'rey I. Silverberg, Esqulre.aﬁw’i of AQD%!S
Houser, Besley and Newman
1508 Washington

Columbia, South Carolina 29201
I

SECOND AMENDED NOTICE OF APPEAL
AND PROOF OF PAYMENT FOR TRANSCRIPT

oz /z/%l

JOYINNY E WATSON
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’ EXHIBIT

LAW OFFICE OF JOHNNY E. WATSON
ATTORNEY AND COUNSELOR AT LAW

_ Mail Address
2715 Edgewood Avenue Post Office Box 2305
Columbia, South Carolina 29204 Columbia, South Carolina 29202

- Phone: 803-400-1600
Fax:  803-400-1200

November 16, 2017
South Carolina Office of Court Administration RECEIVED
1220 Senate Street, Suite 201 .
Columbia, South Carolina 29201 Nov 16 2017
Re: Conyers Early Learning V, Formeicko Smith SC Couy
Appellate Case No. 2017-000846 "tof Appeals

Dear Sir or Madam:

T'hope this letter finds you in good health and spirits. Please be advised that the transcript in the
referenced case was placed in the mail for delivery to me on October 9, 2017 according to the attached
copy of 1§he envelope the transcript was mailed to me in.

If you have any questions and/or comments I can always be reached by cell phone at 1-803-
467-6212 or at my office, |

With kind regards, I am

Very truly yours,

JOHNNY E. WATSON, ATTORNEY AT LAW

By: Cfaﬂ/;/c/ﬂ (St
cc: 8. C. Court of Appeals

Jeffrey Ian Silverberg, Houser, Besley and Newman
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas
SCe

Clifton Newman, Circuit Court Judge OUIZ‘ of Appe ) /s

Trial Court Case No. 2015-CP-40-00042
Appellate Case No. 2017-000846

Conyers Early Learning Center, Inc.,

Appellant,

Formeicko Smith,

Respondent.

CERTIFICATE OF SERVICE

I certify that pursuant to Rule 240(c)(1), SCACR, I have served Respondent’s
Motion to Dismiss Appeal in this matter on Appellant Conyers Early Learning Center,
Inc. by depositing a copy of it in the United States Mail, postage prepaid, on November
20,2017, addressed to Appellant’s attorney of record as follows:

Johnny E. Watson, Sr., Esquire
P. O. Box 2305
Columbia, SC 29202

Attorney for Appellant %/ W

f L Sllverberg

Howser Newman & Besley, LLC

Post Office Box 12009

Columbia, South Carolina 29211

Phone: (803) 758-6000

Fax: (803) 758-4445

jsilverberg@hnblaw.com
November 20, 2017 Attorney for Respondent




R. Davis H H
James B Newsman, Jz.< “ : Columbia Office
Bxlg;af‘n g lizzlé}:/\ 1508 Washington Street
Kl Shll Canpon HOWSER, NEWMAN oolumbia, 5C 29201
b ke BESLEY 1LC
George V. .758.
é;ﬁene ‘ﬁ°&’§;{§’:;i Attorneys and Counselors at Law Toll Free 866.207.6209
Albert Richard P.ie:cc, Jr*
inunsl;; PI-).SI%%:{:; Post Office Box 12009 Charleston Office
Jei’%gl. %ilgz{r(li)er*g Columbia, SC 29211 215 East Bay Street
or P i
¥ www.hnblaw.com b Suite 303
< Certified Circuit Court Mediator . C aflCStOIl,'SC 29401
:‘ glertilf;:gd Qirt:iujr (I:\?unh Medial_mr and Arbitrator Telcphone 8432166940
¥ Ao Admiceed i Morgland - E“x 843.216.6942
November 20, 2017 oll Free 877.216.6970

(Via Hand Delivery) - RE CEI VED

The Honorable Jenny Abbott Kitchings

Clerk of Court, South Carolina Court of Appeals NOV 290 2017
Calhoun Building SC o

1220 Senate Street ourt

Columbia, SC 29201 of Appeals

RE:  Convyers Early Learning Center, Inc., Appellant v. Formeicko Smith, Respondent.
Appellate Case No.: 2017-000846

Dear Ms. Kitchings:

Enclosed for filing please find the original and seven (7) copies of a Motion to Dismiss
Appeal regarding the above-referenced action. Also enclosed is a check for the $25.00 filing fee.

By copy of this letter, I am serving Appellant’s counsel with a copy of this Motion.

Thank you for your attention in this matter. If you have any questions or concerns, please
JIS/cmt

do not hesitate to contact me.
% p '
Jeffrey 1. Silverberg
Enclosures

cc: Johnny E. Watson, Sr., Esquire (via U.S. Mail)



