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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
Alfred and Mary Jenkins, ) C/A No. 2016-CP-46-1001
)
Plaintiffs, )
)
V. ) ORDER o
: =
| ) < o B
- Ferrara-Buist Company, LLC, d/b/a ) f!x(;:)? §_
Custom Crafted Homes, ) "::)'C-\ XY
) i wn
Defendant, ) -ﬁ@g"; =
) :ﬁ%‘j‘) - oD
| A
This matter appearced before by way of Defendant’s Motion for an Injunction. By its

Motion, the Defendant sought an Order of the Court requiring the Plaintiff to remove a Lis

Pendens filed by the Plaintiff on real property which is the subject of this action. The Court has

now been informed that the Parties have agreed thaf the Lis Pendens will be released upon
deposit by the Defendants with the Clerk of Court of the net proceeds of the sale of the Property
in the amount of $663,395.37. The Clerk of Court will hold the proceeds in trust pending an
agreement by the Partie or further order of this Court.

NOW, THEREFORE, it is ordered that the Defendant will deposit with the Clerk of
Court $663,395.37 to be held in trust pending agreement by the Parties or further order of the

Court. Upon confirmation of the trust deposit, the Release of the Lis Pendens will be filed.

AND IT IS SO ORDERED.

~7

July Z.2-2016. W W/%

S. Jackson Kimball - -
Master-in-Equity, Yoork County




WE MOVE:
Hamilton Martens, LLC

erbert W. Hamilton

Attorneys for the Plaintiffs

WE CONSENT:
Ferrara Law Firm

Paul Ferrara _III
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HAMILTON

MARTENS
/\TTORN EYS /\T L /\W Herbert W. Hamilton

hierb.hamiltonZithamillonmartens.com
(803) 329-7672

July 15,2016

The Honorable S. Jackson Kimbali
York County Master-in-Equity
P.O. Box 627

York, SC 29745

RE:  Alfred and Mary Jenkins vs. Ferrara Buist, LLC
File No.: 2016-CP-46-1001
Our File No.: 11848-001

Dear Judge Kimball:

I am writing with authority from and at the request of Paul Ferrara, counsel for the
Defendant in this case. You may recall that you, Paul Ferrara and 1 had a conference call
concerning a Motion filed by Mr. Ferrara in this case. Mr. Ferrara’s Motion sought a court order
requiring Plaintiffs to release the Lis Pendens filed by the Plaintiffs on real property owned by the
Defendant.

During the conference call, Mr. Ferrara and | advised the Court that we had reached an
agreement concerning the issues involved in the Motion, The Parties agreed that the Lis Pendens
would be released so that the property could be sold and that part of the proceeds of the sale
which would be sufficient to cover Plaintiffs’ claim would be held in trust.

Mr. Ferrara and I would like to have the funds held by the Clerk of Court. If you are
amenable to this proposal, 1 enclose for your consideration a proposed Consent Order directing
the Parties to deposit the funds with the Clerk of Court,

Please let us know if you need any additional information or if we should proceed in
some other fashion. :

Thank you for your consideration.

Yours Respectfully,

(/ R
érbert W. Hamilton N

HWH/dh
Enclosure (as noted)
cc: Paul Ferrara

Hamilton Martens, LLC

130 East Main Street (29730) » Post Office Box 10940 (29731) « Rock Hill, South Carolina

Phone: 803,329.7672 « Facsimile: 803.329.7678 » www.hamiltonmartens.com 4



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
Alfred and Mary Jenkins, Case No. 2016-CP-46-1001
Plaintiffs,
aintiffs | - 39 e
v. ORDER A O L

Ferrara-Buist Company, LLC, d/b/a
Custom Crafted Homes,

Defendant.

04 Hd 82 Aoy gy
03A1393¥-037;.4

This matter came before the Court on November 17, 2016, upon Plaintiff’s motion for

partial summary judgment. Herbert W. Hamilton appeared for Plaintiffs. Paul B. Ferrara

appeared for the Defendant. Based on the record presented and the arguments of counsel, I make

the following findings and conclusions.
FACTUAL/PROCEDURAL BACKGROUND

This action arises out of a contract betweer the parties for the construction of a house for

Plaintiffs by Defendant, a builder. Title to the house and land during construction remained in
Defendant. The house and lot were to be conveyed to Plaintiffs upon final completion. The
original contract price was $741,095.00. After all change orders, the final contract price was
$881,868.63, as indicated on Defendant’s last pay application,

Although the contract does not specify a procedure for payment 4to Defendant, Defendant
sent periodic pay applications to Plaintiffs. With the exception of the last pay application,
Plaintiffs paid all pay apb]ications in full in a timely manner. At the time the contract was

| terminated, Plaintiffs had paid $643,760.70. to Defendant. Plaintiffs made all payments to

Defendant from personal funds. There is no mortgage lien on the property.

The final pay application, dated November 11, 2016, and covering a period ending - ~

November 20, 2016, was submitted by Defendant to Plaintiffs. Following receipt of the pay
application, the relationship between the parties deteriorated, and they were un_aBle to reconcile
their differences. Each side contends that the other breached the contract, and that, therefore,

that party was entitled to terminate the contract.
Upon termination of the contract, Defendant put the house on the market for sale.

NN
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Defendant secured a contract for the sale of the house, and the transaction was consummated.
The sales price was $850,000.00.

The Complaint in this action was filed on April 1, 2016, The Complaint contains several
causes of action, one of which is an application for an equitable lien on the house by reason of
the payments by Plaintiffs to Defendant. Plaintiffs filed a Lis Pendens to protect their interests,
In order to allow the sale of the house to go forWard, the parties agreed to place $663,395.37
from the proceeds of the sale of the house in trust with the Clerk of Court for York County. This
fund represents the payments made to Defendant by the Jenkins, plus the value of appliances and
a ceiling fan purchased by Jenkins, which were installed in the house.

DISCUSSION ;

The case is before the Court upon Plaintiffs’ motion for the release of the funds held by
the Clerk of Court to Plaintiffs. Although Plaintiffs’ motion is titled as a motion for partial
- summary judgment, it is in essence simply a motion seeking the exercise of the equitable powers
of the Court to place the parties in the position they would have been in as a result of a sale of the

house by Plaintiffs, without affecting any party’é claim for breach of contract.
. Defendant has effectively been paid in full for its work, except for the damages it claims
for breach of contract. Defendant does not claim, and I find and.conclude that it does not
possess, any legal or equitable lien on the proceeds of the sale representing the money already
paid to Defendant by Plaintiffs. Plaintiffs contend that Defendant has already been paid
$643,760.70, and that if Defendant is allowed to retain the entire proceeds of the sale of the .
house, it will constitute double payment. '

After consideration of the arguments of counsel and the uncontested affidavits submitted
by the parties, I find and conclude that, as a result of the sale of the house, Defendant has been
paid in full the contract price based on the parties’ contract, except for $31,861.13.) Defendant
argues that a substantial portion of the money held by the Clerk of Court should be retained to
reimburse Defendant for consequential damages it claims to have incurred. Howéver, I find and '
conclude that Defendant is not entitled to the establishment of a fund to secure collection of
additional damages it may be awarded through a trial of the case. Defendant simply does not

have a legal or equitable basis for the maintaining of such a fund.

! The last pay application submitted by Defendant shows a total contract price of $881,868.13. The contract sale
price was $850,000.00, leaving a difference of $31, 861,13 that Defendant claims is due it. Further, Defendant has
actually received $160,588.96 in proceeds from the closing of the sale. This represents the sale price, less
Defendant’s share of the closing costs, and the funds on deposit with the Clerk of Court,

4m
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Both Plaintiffs and Defendant claim damages for breach of contract. There is nothing in
their contract that would give rise to, or support, a claim of a lien on any proceeds of the sale of
the house. The funds deposited with the Court were the result of an agreement entered into in
order that all parties would receive the benefit of a sale of the house. That agreement did not
establish a legal or equitable lien on the deposited proceeds. ,

’ Thus, I find and conclude that Plaintiffs are entitled to be paid the entire sum on deposit
with the Clerk of Court.”

By ruling in the manner described, the Court is not ruling upon, or grantihg judgment of
any kind, as to the claims of either party, and makes no determination as to any entitlement to
damages due either party. This order simply recognizes and determines that, upon receipt of
payment by Plaintiffs in the amount of $643,760.70, and receiving the same amount at the
closing of the sale of the house, Defendant has received payment in full under the parties’
contract, except for $31,861.13.3 Defendant has no claim that needs to be protected, and has no
right at law or in equity for security for its claim for damages in this action.

CONCLUSION

Based on the findings and conclusions herein, it is ordered that the Clerk of Court for

York County be authorized and directed to disburse to Plaintiffs the entirety of funds paid in to
Court in this matter, namely $663,395.37.
AND IT IS SO ORDERED.

/
November _2, 2016 . % M/

S. Jackson Kimyball
Special Circuit Court Judge
York County

2 | recognize that my-tuling at the hearing was that a portion of the proceeds on deposit representing the difference
between the amount due for the house under the parties’ contract and the sale price to the third party, namely,
$31,861.13, would be retained by the Clerk of Court. However, upon consideration of the record, and further review
of the exhibits submitted by the parties, | conclude that there is no sustainable argument that Defendant should be
entitled to be secured by those funds, and no sustainable argument that Plaintiffs should be deprived of thern,
?ending a resolution of this dispute.

Defendant used, or had the use of, the money paid by Plaintiffs to pay the costs of construction as work on the
house proceeded. It has no independent claim to the money on deposit with the Clerk of Court.

w5
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STATE OF SOUTH CAROLINA ) £0-RECEIVED JUDGMENT IN A CIVIL CASE

COUNTY OF YORK 131 CASE NUMBER 2016CP46061001

IN THE COURT OF COMMON PLEAS FEB 20 M9 =

Alfred Jenkins Mary Jenkins ..ONFerrara Buist Company Custom Crafted Homes

DAVID H laELG\S LLC
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Attorney for: O Plaintiff [ Defendant
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O  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT, This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered, O See Page 2 for additional information.
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O Rule 43(K), SCRCP (Settled); 0 Other: -
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IT [S ORDERED AND ADJUDGED: 1 See attached order; (formal order to foIIow) O Statement of Judgment by the Court:

This matter came before me on February 16, 2017, upon Defendant’s motion pursuant to Rule 59(e), SCRCP,
asking the Court to alter or amend the Court's Order filed November 28, 2016. Representmg the parties were:
Herbert W. Hamilton for Plaintiffs; and, Paul B. Ferrara for Defendant.

The purpose of Rule 59(¢), SCRCP, to alter or amend the judgment, is to request the trial judge to ¢
reconsider matters properly encompassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172, 420 S.E.2d
834, 842 (1992) (Citations omitted). A party cannot use a motion to reconsider, alter or amend a judgment to present
an issue that could have been raised prior to the judgment, but was not. See Johnson v. Sonoco Products Co., 381
S.C. 172, 672 S.E.2d 567 (2009); and, Poch v. Bayshore Concrete Products/South Carolina, Inc., 386 S.C. 13, 686
S.E.2d 689 (Ct. App. 2009).

Defendant argues that while Plaintiffs' motion was for partial summary judgment, the Court's ruling did not
specifysuch relief. Notwithstanding this contention, all argument and the ruling on the motion was based on the
precise grounds stated in the motion, and Defendant argued against those grounds fully. The Order granted Plaintiffs'
relief as requested in the motion, Thus, Defendant's assertion has no merit.

Upon reviewing the record presented, and considering the arguments of counsel, I find no matter presented

* that was not addressed expressly, or by clear imp]ication in the prior order. I further find no basis for
reconsideration or amendment of the ruling rendered in the prior order.

Therefore, it is ordered that Defendant’s Motion pursuant to Rule 59(e), SCRCP, be denied.

AND IT IS SO ORDERED.

ORDER INFORMATION
This order O ends O does not end the case.
Additional Information for the Clerk:
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SCCA SCRCP Form 4C (Revised 12/2016 }
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additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk,
Note: Title abstractors and researchers should refer to the official court order for judgment details,

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page,

J
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This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on, to attorneys of record or
to parties (when appearing pro se) as follows:
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) IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
) SIXTEENTH JUDICIAL CIRCUIT

N’

COUNTY OF YORK
C/A No. 2016-CP-46- 10|

Defendants.

Alfred and Mary Jenkins, )
)
Plaintiff, )
o
) ‘ = e =
v. ) COMPLAINT B0% m =
) (Jury Trial Requested) O ’f’ &
Ferrara-Buist Company, LLC, d/b/a ) & Do =
Custom Crafted Homes, ) 5%@ v O
g = om
: ) 0D o<
) © T 6B
) =1

Plaintiffs, Alfred and Mary Jenkins complaining of the Defendant herein allege:
PARTIES. JURISDICTION AND VENUE

L. Plaintiffs are citizens of some state other than South Carolina who have the intent

to permanently reside in South Carolina,

2. Defendant is an LLC formed under the laws of South Carolina with its principal

place of business in York County, South Carolina.

3. Plaintiffs are informed and believe that jurisdiction and venue are proper in this

Court,
FACTS

4. On or about August 22, 2014, the Plaintiffs and Defendant signed a contract

(“Contract”) whereby Defendant contracted to build a house for Plaintiffs. A copy of the
Contract is attached hereto as Exhibit A and by reference is incorporated herein.

5.

directed Defendant to proceed with construction.

Plaintiffs paid an initial deposit of $20,000, as required by the Contract and

10



6. In December of 2014, Defendant requested a payment of $78,000.00. Despite the
fact that an additional payment was not required by the Contract, and Defendant had not broken
ground for the house, Plaintiffs paid Defendant an additional $78,000 ostensibly to pay for the
lot,

7. The Plaintiffs” payment notwithstanding, the lot was not deeded to the Plaintiffs.

8. On February 19, 2015, before any work had been done, Plaintiffs submitted
Invoice No. 1 in the amount of $47,735.00. Even though the contract does not provide for partial
payments, Plaintiffs paid Invoice No. 1 on February 26, 2015.

9, Defendant finally began construction in March of 2015,

10.  Throughout the course of construction, Defendant sent applications for partial
payment to the Plaintiffs which were promptly paid fhrough October.of 2015, Plaintiffs have
paid Defendant a total of $643,760.70.

11. Throughout the course of construction, Plaintiffs repeatedly notified Defendant of
defects in construction é.nd failure to follow the plans and specifications. Defendant assured
Plaintiffs that all concerns would be properly addressed.

12.  In November of 2014, Defendant notified Plaintiffs that he planned to complete
construction including conection of all “punch list” items on December 1, 2015,

13. On November 23, 2015, Plaintiﬂ’s_ met with Defendant and again found many
items ihcomplete or incorrect.

14.  On NovemBer 27, 2015, Plaintiffs visited the house again and found numerous
items still incorrect.

15, On December 4, 2015, Plaintiffs met with Defendant. Defendant asked Plaintiffs

11



to give him one more chance to correct the problems, Defendants reluctantly agreed. A walk
through was scheduled for December 15, 2015.

16. On December 14, 2015, Plaintiffs went to the house to do a prelirr;inary walk
through with their house inspector. The house was locked.

17. Plaintiffs contacted Defendant and were told that he would not allow anyone in
the house.

18, Defendant has failed and refused to complete the house, has failed and refused to
correct all punch list items despite repeated assurances that he would do so and has failed and
refused to close the transaction,

19. On information and belief, the Defendant has listed the house for sale, thus

repudiating the Contract without justification,

FOR A FIRST CAUSE OF ACTION
(Equitable Lien)

20.  The allegations of paragraph 1 through 19 are incorporated herein by reference as
if fully set forth, ->
21. Plaintiffs are informed and believe that, by reason of their status as purchaser
_under an executory contract for the purchase and sale of real property, they have an equitable
lien on the property described in the Contract in the amount pai'd on the purchase price and
amounts paid to improve the real property. |
22, Plaintiffs are informed and believe that they are entitled to an order declaring the
existence of an equitable lien on real property in the amount of $665,423.12; foreclosing the lien;
selling the property at public auction; disbursing the proceeds of the sale to the Plaintiffs in an

amount not to exceed $665,423.12 plus costs and legal fees,

12



FOR A SECOND CAUSE OF ACTION
(Restitution)

23.  The allegations of paragraph 1 through 22 are incorporated herein as if fully set
forth.

24.  Payments by the Plaintiffs to the Defendant for the improvement of the real
property, were made as consideration for the transfer of the real property from Defendants to
Plaintiffs,

25.  The retention of the real property by the Defendant as well as the payments made
by the Plaintiffs for the improvement of the real property in the amount of $665,423.12

constitutes unjust enrichment.

26, Plaintiffs are informed and believe that they are entitled to restitution of the
payments made to Defendant or for improvement of the real property in the amount of
$665,423.12 plus costs and attorneys’ fees,

FOR A THIRD CAUSE OF ACTION
(Breach of Contract)

27.  The allegations of paragraphs 1 through 26 are incorporated herein by reference
as if fully set forth. |

28 The failure and refusal of the Defendant to complete the house and transfer the
house to the Plaintiffs constitute breach of contract.

29." By reason of Defendant’s breach of contract, Plaintiffs have incurred direct,
actual and consequential damages in an amount to be determined by the jury.

30.  Plaintiffs are informed and believe that they are entitled to judgmenf against the

Defendant for all actual and consequential damages plus costs and attorneys’ fees.




WHEREFORE, Plaintiff prays for judgment against Defendant establishing the existence
of an equitable lien on the real property which is the subject of the Contract in the amount of
$665,423.23; for an order foreclosing the lien; selling the property at public auction; paying the
proceeds of the sale to the Plaintiffs in an amount not to exceed $665,423.12 plus costs, expenses
and legal fees and establishing any deficiency judgment; or, in the alternative, for judgment for
direct and consequential damages for breach of contract plus costs and attorney’s fees; and for

such other relief as the Court deems appropriate.

erbert W. Hamilton
HAMILTON MARTENS, LLC

P.O. Box 10940

Rock Hill, South Carolina 29731
(803) 329-7672
herb.hamilton@hamiltonmartens.com

ATTORNEYS FOR PLAINTIFF

4821-6070-6095, v. 1

14



COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF YORK CASE NO, 2016-CP-46-1001
Alfred and Mary Jenkins,

Plaintiffs, Answer and Counterclaifn
VS.

Ferrara-Buist Company, LLC, d/b/a
Custom Crafted Homes,

N N e N N e N e N N S N N

Defendant,

NOW COMES, the Plaintiff, Férrara Buist, LLC, by and through their attorney, Paul
Ferrara, 111, and answers the Plaintiff’s complaint as follows: -
FOR AND AS A FIRST DEFENSE

1. The Defendant denies each and every allegation of the complaint not hereinafter

specifically admitted,
FOR'AND AS A SECOND DEFENSE

Upon information and belief, Defendant admits Paragraph | of the complaint.

Defendant admits Paragtaph 2 of the complaint.
Upon information and belief, Defendant admits Paragraph 3 of the complamt

Defendant admits Paragraph 4 of the complaint,

A R

Defendant lacks sufficient knowledge to admit or deny the allegations contained in

Paragraphs 5 through 9 of the complaint, " |

7. Defendant admits Paragraph 10 of the complaint,

8. Defendant denies 'the allegations contained in Paragraphs 11 through 18 of the complaint.
Plaintiffs discussed concerns and change orders with the Defendant and the Defendant
provided solutions and customer service throughout the éourse of business dealings;
however, speciﬁc dates and times are unknown to Defendant at this time.

9. Defendant admits the allegations containcd in Paragraph 19 of the complaint,

10. Paragraph 20 does not require a response. To the extent a responsc is required, Paragr: aph

20 is denied.

15



11,

12,

13,

14,

15.

16.

17.

18,

19,

20.

21,

Defendant denies Paragraphs 21 and 22 of the complaint. Plaintiffs have failed to assert -
and/or prove the necessary elements to establish an equitable lien.
Paragraph 23 does not require a response. To the extent a response is required, Paragraph
23 is denied,
Defendant denies Paragraphs 24 through 26.
Paragraph 27 does not reqﬁire a response. To the extent a response is required, Paragraph
27 is denied. _
Defendant denies Paragraphs 28 through 30.

FOR AND AS A THIRD AFFIRMATIVE DEFENSE

(Failure to Mitigate Damages)

Without admitting liability or that Plaintiffs have suffered damages, to the extent
Plaintiffs have suffered damages, Plaintiffs failed to properly and timely mitigate their
damages. The Defendants plead this failure to mitigate damages as a complete bar to this
action, or in the alternative, a reduction in recovery in the claims of Plaintiffs.
The allegations of the preceding defenses are re-alleged and incorporated by reference
insofar as they are consistent, |

FOR AND AS A FOURTH AFFIRMATIVE DEFENSE

(Estoppel)

By and through their prior conduct to and after bringing this lawsuit, Plaintiffs should be
estopped from assertiﬁg their claims against Defendants. Therefore, the Defendants plead
estoppel as a complete bar to this action.
The allegations of the preceding defenses ate re-alleged and incorporated by reference
insofar as they are consistent,
FOR AND AS A FIFTH AFFIRMATIVE DEFENSE
(Statute of Frauds)

To the extent that Plaintiffs are relying on contracts other than those that are written, their

claims are barred by the Statute of Frauds and should be dismissed. )
The allegations of the preceding defenscs are re-alleged and incorporated by reference

insofar as they are consistent,

16



FOR AND AS A SIXTH AFFIRMATIVE DEFENSE
(Unclean Hands)
22, The Plaintiffs do not have clean hands with regard to the allegations in the complaint,

The Defendants plead the doctrine of unclean hands as a condplete bar to this action.
23. The allegations of the preceding defenses are re-alleged and incorporated by refereme
insofar as they are consistent,
FOR AND AS A SEVENTH AFFIRMATIVE DEFENSE
(Rule 12(b)(6))
24. The complaint fails to state a claim for which relief can be granted and therefore should
be dismissed under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

25. The complaint fails to state the hecessary elements for an equitable lien,

v

26, Furthermore, “equity is generally only available when a party is without an adequate

remedy at law.” Ny Corp. v. Howell Rd.,, LLC, 396 S.C. 323, 328, 721 S.E.2d 447, 449
(Ct. App. 2011). '

27. Without admitting liability, Defendants assert that Plaintiffs seek an available remedy by
breach of contract, and therefore have adequate remedies at law and equitable remedies
are unnecessary, _ }

28. Therefore, Plaintiffs® claim for an equitable lien and foreclosure upon said lien should be
dismissed, .

29. The allegations of the preceding defenses are re-alleged and incorporated by reference
insofar as they are consistent,

FOR AND AS AN EIGHTH AFFIRMATIVE DEFENSE
(Consent and Approval)

30. Plaintiffs provided consent and approval for all actions taken by the Defendants.

31. All actions taken by the Defendants Were approved by the Plaintiffs, Furthermore, all
actiohs taken by Defendants were in furtherance of the contract between the parties,
Therefore, Defendants did not breach the contract with Plaintiffs.

32 The Plaintiffs’ breach of contract claim is without merit and should be dismissed,

33, The allegations of the preceding defenses are re-alleged and incorporated by reference

insofar as they are consistent,

17



34.

35,
36.

37.

38.

39,

40. The Defendant is a business licensed to do business in the State of South Carolina with its
41,
42. The Plaintiffs contracted for business in York County, South Carolina with the Defendant

43, The Defendants seek to obtain declaration pursuant to S.C. Code Ann.§15-53-130 (1976)

FOR AND AS A NINTH AFFIRMATIVE DEFENSE

(Frivolous Civil Proceedings)

The claims asserted in the complaint are not supported by law or fact and no reasonable
attorney would _believe, under the same facts, that the claim for equitable lien and filing
of a lis pendens is warranted by existing law,
The complaint was intended merely to haass and injure the Defendants,
Therefore, the Plaintiffs are barred from asserting the claims under Rule 11 of the South
Carolina Rules of Civil Procedure and the South Carolina Frivolous Civil Proceedings
Sanctions Act.
The allegations of the preceding defenses are re-alleged and incorporated by reference
insofar as they are cotisistent,

FOR AND AS A TENTH AFFIRMATIVE DEFENSE

(Non-Waiver of Defenses)

Defendants reserve and do not waive any additional or further defenses, affirmative

defenses, crossclaims or counterclaims as may be revealed by additional information that
may be acquired in discovery or otherwise. | ‘
The allegations of the preceding defenses are re-alleged and incorporated by reference
insofar as they are consistent,
FOR AND AS AN ELEVENTH AFFIRMATIVE DEFENSE
BY WAY OF COUNTERCLAIM
(Declaratory Judgment/Breach of Contract)

principal place of business in York County, South Carolina.
The Plaintiffs are residents of some other state with the intent to permanently reside in

South Carolina,
for the construction of a4 new home.

that the Plaintiffs are in default and breached the contract between the Defendants and
Plaintiff,

18



44. The Plaintiffs and Defendant entered into an agreement on August 22, 2014, for the

45,
46,

47,
48.

49,

50.

51.

52,

53.

- 54

55.

56.

construction of a new home. The contract is attached hereto as Exhibit “A.”
The Defendant performed under the contract,
The original contract sum was $741.095.00. Change Orders agreed to by Plaintiffs
increased the sum due under the contract to $881,868.13.
Defendant has received payments from Plaintiffs totaling $643,760.70.
Therefore, Defendants owe a balance of $238,107.43,
The Defendant gave Plaintiffs adequate and reasonable time to pay the remaining balance
due under the terms of the contract,
The breach of contract by the Plaintiffs have caused the Defendant to suffer damages
including attorney fees and costs.

FOR AND AS A TWELFTH AFFIRMATIVE DEFENSE

BY WAY OF COUNTERCLAIM
(Slander of Title)

The allegations of the preceding defenses are re-alleged and incorporated by reference

insofar as they are consistent. .
Wrongfully recording an unfounded claim against the propetty of another is generally
actionable as slander of title. Huff'v. Jennings, 319 8.C. 142, 459 S.E.2d 886 (S.C. App,,
1995).
Plaintiffs improperly and in violation of South Carolina law filed an invalid mechanic’s
lien.
Plaintiffs are not licensed contractors, and therefore have no legal right to ﬁle a
mechanic’s lien.
Thus, the mechanic’s lien is invalid and Plaintiffs are liable to Defendant for slander of
title, ‘ .
FOR AND AS A THIRTEENTH AFFIRMATIVE DEFENSE
BY WAY OF COUNTERCLAIM
(Cloud on Title)

The allegations of the preceding defenses are re-alleged and incorporated by reference

insofar as they are consistent,
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57. A cloud on title is a claim which on its face appears to be valid, but resort to extrinsic
evidence will show its invalidity,

58. Plaintiffs do not own or have an interest in the subject property.

59. Plaintiffs’ causé of action for breach of contract does not give tise to a claim of right or
interest in the subject property. Plaintiffs assert that Defendants breached the contract,
making contract performance impossible.

60. Furthermore, upon information and belief Plaintiffs did not intend on completing the
contract and purchasing thé property, as such the lis pendens should not have been filed.

61. Defendant has all right, title and interest in the property. Defendant listed the property for
sale. _ '

62. The lis pendens filed by Plaintiffs improperly clouds title and any interference with the
sale of the subject property gives rise to direct and consequential damages, plus
attorney’s fees and costs,

FOR AND AS A FOURTEENTH AFFIRMATIVE DEFENSE
BY WAY OF COUNTERCLAIM

(Notice of Motion and Motion for Injunctive Relief)

63. The allegations of the preceding defenses are re-alleged and incorporated by reference
insofar as they are consistent, ' | |

64. Plaintiffs made payments toward the subject property totaling 643,760.70.

65, Defendant fully performed the contract and worked with Plaintiffs to make all changes
and updates as Plaintiffs’ requested.

66. Defendant emailed Plaintiffs a letter regarding their default in December 2015 attached
hereto as Exhibit B.

67. Upon information and belief, Plaintiffs purchased another home in South Carolina and no
longer wish to purchase the subject property.

68. Defendant placed the subject property for sale and the subject property is currently under
contract (attached hereto as Exhibit C) and expected to close May 10,' 2016,

69. Defendant would suffer irreparable harm if unable to proceed with the sale of the house

as it would prove difficult and lengthy to find another buyer.
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70. Without admitting liability, Defendant asserts that Plaintiff has adequate remedies at law
under breach of contract theory and would not be harmed or prejudiced by the sale of the
propetty.

71. Therefore, Defendant seeks injunctive relief to release the lis pendens and mechanic’s

lien wrongfully filed by Plaintiffs and allow the sale of the subject property.,

WHEREFORE, Defendant respectfully prays that this Honorable Coutt enter an Order
finding that the Plaintiffs are in breach of contract and default, and owe Plaintiff the sum of
$238,107.43. Also, Defendant respectfully request this Court find Plaintiffs liable for
improperly clouding title and slander of title causing Defendant direct and consequential
damages. Moreover, Plaintiffs request this Court dismiss all actions by the Plaintiffs and to

issue all other appropriate remedies including attorney fees and costs for this action,

FERRARA LAW FIRM, PLLC

Paul B, Ferrata, III

Attorney for Defendants

2300 Otranto Road

North Charleston, SC 29406

(843) 569-5511/ (843) 569-5411 fax
SC Bar No.: 70511
paul@ferraralawfirm.net

April 26, 2016
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CONSTRUCTION CONTRACT

BETWEEN CONTRACTOR —& Alired & Mary Jenkins

THIS AGREEMENT is made and entered into this 22 _ day of —August___ by and batween
Contractor 5CGC License HG116160&NCGE 70698, a South Carolina limited fiabllity company
(Contractor) Alfred and Mary Jenkins whose Signature appears below (Home Owner) in
consideration of the sum of S 741,095 "(the “Construction Cost”), the
Design Drawings to he revised and neted ag tha "working drawlngst, {consisting of lhouse, paliv,
garage, and landscape) and the mutual promises and Covenants contained hereln, and for other
good and valuable consideration. Buyer 8grees to place a __ 10% _ deposit for the hew bulld of
the home, The owner will seek and provide the builder with a letter of credit to secure the
funding and purchase of the home and home-site above, Address Lot 18 Trinity Ridge
3022 Dreamcatcher circle Fort MIll SC 29715

1) The Home Owner and Contractor acknowledge recelpt of this contract and agree to be
bound by all the terms and conditions of the aforesaid, Including Appendix |, and Appendix
H. and by their signatures of this agreement agree to be legally bound.

2) Contractor Obligatlons,

.8) The Contractor represents and wartants Lo e Home Owner:

) Itisa ficrnsed hillder In the husiness of constricting homes and is in Bood standing
with the State of South Caroling and all licensing bodies, and holds all current
licenses and approvals required to construct homes in York County, SC;

ii} that it has in force a General Llability policy (finits of not less than $1M per
becurrence, $2,000,000 in the aggregate) and Worker's Compensation Insurance
coverlig alt uf s employees ang contractors;

i) That it shall construct the New Home in a careful, diligent and wnrkmaniike
manner, In conformance with al| applicable building codes. :

iv) That all materials used in the construction of the New |lome shall ba new or not re-
used. '

v) that It shall comply with al) manufacturer’s specifications and provide accurate
toples to Home Owner of | manufacturer's instructions and warranties; and

" Ferrara Buist, LY

8272004 G
lof7

. QJ%LZ@ZA/ Zl'/\%w Cf.%im
Homegdwner Ho em(‘]w’er Q
Custorn Crafted Howmes
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h) The Contractor shall construct and finlsh the New Home in accordance with the floor
plan & scope, this Contract and the attached specifications Including all Intertor finishes,
interlor trim, door and closet hardware, all flooring, and paint, exterior coverings
{collectively, the "Waork"), The Plans are Incorporated in this Agreement and made a
part of thls Agreement as Appendix | and will be signed and dated by the Home Ownar
and Contractor. The specifications are described In Anpendix 2 and ara Incorporated In
this Agreement along with the floor plans and structural deslgns. The Work shall include
fecelpt of a Certlficate of Occupancy,

¢} The Contractor shall ensure that all subcontractors who perforn work on or services
related to the New House shall maintain Workers' Compensation and General Uability
Insurance coverage as required by law and with limits and terms customary for
construction of similar homes in similar neighborhoods.

3) Home Owner obligations:

a) The Home Owner will secure funding and will close on the above listed property in full
ho later than

4} Payment.

a) Deposit. Upon the vecelpt of all required hpprovals from the York County and SCOHEC as
well as AMS nelghborhood Architectural Control Committee (ACC) the bullder will start
construction Immed|ately. - ‘

MMMWMmmﬂemwmwwtmmm
abeveAHhehemeowner—#ee&ﬂe{'-el%e«an-{heaheve#st@d-pmpemuand—defauus#em
N%mw@tMHHhm%WMW*HMWR&%%MBSWW
addlﬂenaLdepesm-en—e)mnge—mdemmirh%e—éeﬁwL~Mu~b&-x=eta$nsd—te—aevef-any
realtor-and-constructon-relatedfoes-that will-be-ineurred-by-the-bulldershould the
bm*#—dee#de-nat—te—e#esewﬁmer#me-bzm%dec-ldes—t@«pw,h—ﬂw-e{esmg—o#
beyeﬂé%#}.&-t}wbauder—me:wes-ﬂMgMMhanghe{)uye;»lvs%ﬁer—manth-es

WQSWE“H@MM&RW“‘*M
Mma%%&%bm@mmaﬂow%by&#&@%

5} Termination of Agreement,

3‘)-“'7:6!‘69#{WMG@OH—%HM!WM?-&M*)M&RHH%A&FGWHHH—WWH&M

) und«w-&hl&-AgreemthM—teq%#ﬂe&s—davs
WWMG&M—WMVWA% :

W oo ALFRED P IENKINS MARY FJENKINS

Ferrara Bul_s? LLC Homeowner ' A omeowner
Custom Crafted Howmes
820014 Q
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6) Change Orders. No change In the plans and specifications, the Construction Cast or any
other provision of this contract shall be binding on the Contractor or the Home Owner unless
agreed to fn writing by both parties, Any change order is pernitted provided there is time to
make the change, A change order form will be administered by Contractor, reviewed and
appraved by the Home Owner with a 100% payment for that change. Any change order or
dollars spent above the agreed upon sales price that are necessary expenses in order to
recelve the certfficate of occupancy must he paid by the owner, These expenses will only be
the cost of the work necessary to attaln the Certificate of Qccupanty.

7) Prevalling Parly. In the event of any arbitration, any litigatlon or dispute of any kind, relating
to the Work, project performance or this contract, the prevalling party shall be entitled to
reasonable attornay fees, costs and expenses, including mechanic’s lien {ees and costs If
necessary. Arbltration Is the first course of action to take when resolving conflicts.

8) Warrantles
a) Contractor Warranties

1} Structural: Contractor shall warrant the structure of the New House for a perfod of
ten (10) years followlng the date of certificate of oceupancy. Contractor
acknowledges that it has been provided with unfettered access to the property and
that Home Owner s relying upon Contractor’s knowledge and expertise to ensure
proper evaluation of the soil. Contractor will arrange for a soll test {including
borings} to be performed by a licensed professional engineer at the deslgnated
foating area. The parties agree that the solls testing may increnase the cost of the
construction If additional steel and concrete are required per the wrltten
recommendation of such lcensed engineer.

() Defects: Contractor warrants that the Work, including all HVAC, plumbing and
electrical systems (including lighting) shall be free of all defects, latent and pateny
for a period of 12 months following the Completion Date. Defects Include any
moisture intrusion from any area taused by a defect in workmanshlp or product
defect leading to the molsture intrusion,

) Interlor Finishes: Contractor warrants all Interior finishes for one year after the
Move In date.

Iv) Cabinets: Contractor warrants all cabinets for a period of & years following the
Completion Date. This warranty Includes the hinges, box construction, panel
construction and finish of the cabinet. Interior trim MITRE detalls will sometimes
crack during seasonal changes In exterlor weather conditions. If & crack in the
interlor trim is more than-4”, Contractor will correct this by applying epoxy filler to
the MITRE Jolnt and will sand and paint only the affected area. Interior accessories
sometlmes need seasonal or annual adjustment such as doors, daor knobs, strike

WG ACFRED PIENKINS MARY FJENKINS
Yerrara Buist, TLC Homeowner Homeowner
Custom Crafted Homey

81222014 G
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plates, and door hardware,  These adiustments  are routine  homeowner
malntenance and will be the responsibility of the homeownar.

v) Exterior Slding and Stone; Warranty for a perfod of one year from the Issuance of ¢fo

Vi) Roofing: Contractor will warrant the roof for a period of one year following the

Completion Data. Any additional warranty will he pursued by the homeowner with
the roofing manufacturer :

vil) Interior und Exterior Doors: Contractor warrants all doors for materfal workmanship
and Installation for a perlod.of one year from the Completion Date.

_ Vill}Drywall: Home Owner will be antitled to a one-time courtesy drywall touch-up to
repalr any defective nall pops and seams as a result of normal settling, The sanding
and painting after this touchup will be the responsibility of the Home Owner. Flat

light colors will be touched up, Satin, eggshell and deep rich colors will not be
tovered. .

ix) Plumbing: In additlon to the tlefect warranty above, Contractor warrants all hard
plping for a perlod of 1 year to be free from delocts with the product and the fabor.
If 2 leak Is found behind a wall at a supply line, Contractor will repair this leak and
the wallboard, and or tile for a period of one year fullowing the Complation Date.

x) MVAC: Contractor warrants all heating and air conclitioning devices on the Interlor
for a perlod of one year from the Completion Date, Contractor warrants the
compressor, motor, heat exchanger, condenser coll {parts and labor) for a perlad of
1year followlng the Completion bate. '

WY ALTRED PIENKING MARY F JENKINS
Ferrara Buisty LLC Homeowner Momeowner 7

Custom Crafted Howmes

82202004 G
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xi) Sewer and Wuter: Contractor will rapair any sewer connection (ssues for one year
from the Date of Completion. Contractor will also repalr any defect from materials
and workmanship assoclated with these connactlons for one year from the Date of
Completion. Contractor will help enfarce all warranties associated with the well and
septic for the first 12 months after issuance of the Certificate of occupancy, Any
upgraded water and sewer cost above the allowance will be a direct cost to the
buyer. Water $4200, Sewer/Septic $5,500. Any additional well depth beyond 200
feet will be billed at 510 per foot to the owner,

xll} Execution of the warranty: Home Owner agrees to contact Contractor and Contractor
wihil respond within 48 hours via phone or e-mall. Contractor will provide warranty
service within 10 business days unless there Is an emergency. Emergencies will he
responded to within 24 hours. Home Owner must allow Contractor access to the
home to complete all warranty requests between the hours of 8am and Spm
Monday thru Friday.

h) Moanufacturer Warranties, Contractor shall ensure that all manufactucers’ warranties
are transferred to Home Owner In full force and effect upon the Date of Completion,
Homeowner [s required to fIll out all necessary warranty information so that the Issuing
company will have a record of the transfer

9} Allowances

Allowances are for Items that have not heen selected or deslgned yet, All allowances are
furnished and Installed for the price shown below, The dollars included for the allowances
are for an assumed style, fit, or finish, Final selections may ralse or lower the final price for
these ftems. Any -decrease or increase in price will he passed directly Lo the Home Owner
without mark-up. The description of these allowances Is included In Appendix If, This
Contract Includes the following allowances:

SEE PRICING .

SHEET FOR NEW

HOME $ -
Tie S -
Hardwood Floors & _
Lighting S
Granite $ o ~
Landscaping S -
Carpet Y
Plumbing Fixtures &
Appliances e

ALTRED P JENKINS — MARY FJENKING

Homeowner Homeowner

Custonwy Crafted Homes
. 8222014 G
Sof?
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10) Miscellaneous.

a)
b)

c)

d) .

e)

f)
8)
h)

)

k)

m

-~

n)

W ARG PIENKINS MRS JENKINS
Fertara Buist; L1.C: Homeowner Homeowner
Customv Crafted Homes :
BI222014 G5
6of'?

Notices, None at this time.
Time of the Essence. Timeis of the essence In this Agreement,

Conditions Precedent. The aforementioned conditions precedent above are required by
the Homeowner prior to commencemant of the performance of this contract,

Application and delivery of all job permilts Is included.

The final construction certificate of accupancy will be delivered to the Home Qwner at
the end of the project. '

All new work will be warranted as set forth above,
Standard working hours of Mohday to Saturday, 7:30 to 5:00 PM only are Included,

This s a lump sum contract,

" Job closeout will conslst of recelpts of a Certificate of Oceupancy, final approval by the

lender and a final walk-thru with the Home Owner to generate a final agreed upon
punch list, this punch list will he completed within 7 business days after the final walk

thru.

It Contractor is walting on any back-ordered mateilals during the end of the project the
Home Owner aprees to allow Contraclor a maximum of 30 days to complete the
installation of these items prior to accupying the home. .

5 rones of Irvigation are included and will be placed according to the sod and plant
materlal locations.

Utility connection charges ta be paid by client upon completion of the home

Landscapling Is shown on the design drawings and Is Included as an allowance per the
Contractor’s approval. An enhancet! designed landscape plan will be Incdluded as a part
of the work. Any additional landscaping abave the allotted $10,000 will be writlen as a
change order to the client.

Surveying Is limited to the work requlred to pefform the construction shown on the
design drawings. Topographical surveys, boundary surveys, and fegal surveys required
by the bullding department or awner shall be provided by others,
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APPENDIX | ~ INSERT.PLAN PAGES HERE:

Wh
A
]

Jumma
i

See Plans after they are ready

APPENDIX Il ~ INSERY SELECTIONS HERE: SELECTIONS TO BE FINALIZED WITH KAREN
ORGANSKI AT OUR DESIGN CENTER

MISCELLANEOQUS

General ‘

¢ Tmportant Buyer Note: Buyer acknowledges (e fmportance and value of this
document as an Exhibit (o the Agreement of Sale. “Fhe House will be constructod
In strict conformane with the deseriptions and allowances camained within the
Specifications, 13y inltdaling below, the Buyer acknowledges thal they have
reviewed, approved, and understand the Spevifications for the House,

® New water service shall be installed as schedule 40 PVC from well to hoyse

o Bullding permits are included

Dl ALTRED PIENKINS — MARY T JENKING
Forra B LG Homeonwner Homeowrer -

Cugtom Crafied, Homes

R722/2014 €3
Tuf7
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FERRARA LAW FIRM, PLLC
2300 OTRANTO ROAD
NORTH CHARLESTON, SC 29406
(843) 569-5511 / FAX (843) 569-5411

FLE@FesrraralawFirm.net

Paul B, Ferrara, HI'*
Janel K, Ferrara®
Kassandra J. Garan

(*also leensed in NC)

December 28, 2015

Dr. & Mrs. Alfred Jenkins
3022 Dreameoatcher Circle
Fort Mill, SC 29715

RE: Ferrara Buist, LLC
1201-101 Carolina Place
Fort Mill, 8C 29708
(803) 792-4348 -

Dear Dr. & Mrs, Jenkins:

Please be advised that our office represents Ferrara Buist, LLC, Pursuant to a contract
dated August 22, 2014, you promised to pay a sum of $741,095.00 to Feirara Buist, LLC, for
Lot 18 of Trinity Ridge and the construction of a new home. Subsequently, you agreed to
change orders that increased the amount due by $140,773.13. Therefore, the total sum due
and payable to Ferrara Buist, LLC is $881,868,13. To date, you have paid $643,760.70, The
remaining balance due to Ferrara Buist, LLC is $238,107.43.

Ferrara Buist, LL.C has not received payment for the remaining balance, An
Application and Certificate for Payment was sent to you on November 23,2014, and e~
mailed to you again on December 14, 2015, Since we have not received payment, you are in
breach of contract. We have given you adequate time and opportunity to cure said default and
breach of contract by paying the balance due. This letter setves to notify you that you are in
default and Ferrara Buist, LLC will exercise its rights under the laws of the State of South
Carolina, :

With Regards, I remain

FERRARA LAW FIRM, PLLC
/s/ Paul B, Ferrara, IIl

Paul B, Ferrara, 111
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APPLICATION AND CERTIFICATE FOR PAYMENT . ~ AlA DOCUMENT G702 {instructions on roverss side) PAGE 1 0f 2 PAGES
TO (OWNER): PROJECT: APPUCATION NO:8 Distribdion to:
-Dr. Alfred and Mary Jarkins Jenkins Residance OWNER's REP
Jankina Resideace PERIOD TO; 1120116
CONTRACTOR
FROM (CONTRACTYOR): VIA {ARCHITECT): ARCHITECTS
Ferrara Buisi, LLC. PROJECT NO:
CONTRACT DATE: August 22, 2014

CONTRACT FOR: Applicalion is made for Payment, s shown below, in cannection with the Contract.
Cuslem Resldential Homs Continuation Sheat, AlA D G703, Is aitachad.
CONTRACTOR'S APPLICATION FOR PAYMENT
CHANGE ORDER SUMMARY descr | 1. ORIGINAL CONTRACT 8UM _ 741,095.00
Change Orders spproved in ADDITIONS DEDUCTIONS 2, Nel change by Change Orders K 140,773.13
pravious months by Owneor $ 14401487 S {10,000.00) 3. CONTYRACT SUM TO DATE {Line 1+ 2) S 881,868.13

TOTAL 4. TOTAL COMPLETED & STORED TO DATE . S 022 607,63

th (Column G 0n B703)
Date Approved
paid sea page 2
4 9/6/2016 $ 248 25
5 10/9/2015 $ 8,510.01
- 8. TOTAL EARNED LESS RETAINAGE $ 822,607.63
7. LESS PREVIOUS CERTIFICATES FOR
. PAYMENT (Line 8 from prior Certificate) 8 64376070

TOTALS $ 675826 § % - 8. CURRENT PAYMENT DUE S 178,846.63

Nei change by Changs Orders $  140,773.13 8. BALANCE TO FINISH, PLUS RETAINAGE o 68,260.50

The undersignad Contractor certifies thal to the best of the Conteactor's knowledge,
information and befief Lhe Work covered by Ihis Application for Payment has been
completed in accordance with the Contract Documants, that all amounts have baen
paid by Iha Contractor for Work for which previous Cerlificates for Payment were
Issued and payments received fram the Owner, and that current payment shown
herain Is pow due, .

CONTRACTOR:
Forrara Buisl, LLC.

By: Michaal Adam Femara Dale: 11112015

(Lineo 3 less Lina 6)
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Fewesa Buist. Jenking Resdence
PAGE 2 OF 2 PAGES

AIA DOCUMENT G702, APFLICATION AND CERTIFICATE FOR PAYMENT APPLICATION NUMBER 6
containing contractors signed Certification ls allached. APPLICATION DATE  41/11/2015
In tabulations befow, amount are state to the noares! doi'ar. PERIOD FROM- 10/06/2045
Use column 1 on Conlracts where variable retainags for lina ftems may spply TO 1120r2016
A_- ] [3 3] I E F G H [
ITEM WORK COMR FTED TOTAL Retainage
NO DESCRIPTION Of WORK SCHEDULED [~ Previovs - JThis cation COMPLETED
VALUE Appications Work in ordered and Stored | AND BTORED BALANCE
Place Materials TO DATE TOFINISH
(ndinD (DH+E+F+) %
o E) (Gicy (€6}
I3t¢ and tand 11866000 | S 418,000.00 - 118.0C0.00 100% - -
tonerete bagement 29,00000 [ § 29 0C0.00 - 25,000.00 100% - -
enersl conditfons J3610.00 31,680001S 793070 33,610.70 100% = -
850 200,00 | - 18 28000 800 8% 2,000:00 -
exrilde decking and pordh: 1501756 ['S " BED00 | $  3.500.00 12,00000 | po% 302750 5
al/patiofteaceNandseay - 7500000 | § 30,000.00 §§ 4000000 000.00 83% 5,000.00 -
rough caIpenty materk (frame himber] 79,00000 [ § 75,000 0O - 000.00 [ 100% - -
rough carpeatry labor 0000 [ § 49,000 00 - 4300000 | 100% - B
ractii 50000 'S 17,500 00 - 50000 | 100% - -
windows snd dours 000.00 £00.00 - . ,000.00 100% - -
brlck sto 10 diny ,000.00 4,000.00 - 14,000.60 106% - -
htewarks clearing grading ol balance S60.00 2 500.00 - 600,00 100% - -
cor.crete dilves and walks : ,500.00 - 6,500 00 500.00 100% . -
well .200.00 | §  4,200.00 - 200.00 1C0% - -
septic ,500.00 - 4,500.00 4,500.00 100% - -
cabineir 30,20000 | € FBB6500 | 5 2.135 00 30,200.00 | 100% - -
tle. 1200000 1§ 12 000,00 - 12,000.00 100% " - -
tarpet 4,000 00 4% 400000 4,000.00 100% - -
hardwood 10,000.00 8,000 00 2,000.00 10,000.00 100% - -
bUIL ins and mudroom buth Ins ,200.00 4,200.00 - 200 00 100% - -
nSerlor t1im doats snd ik fatior 1350000 692,000 00 | $  1.600.00. 13,500.00 | 100% N -
interior and exterlor paint 11,950.00 - 12,650,00 12,956.00 100% . -
all and insulation 38,500 00 8,500 00 - 18,500.00 100% - -
olumbl 745000 'S 47,850 00 . 17,850.00 [ 100% B -
electrical and lighting 13,500 00 S0000f§ 600000 17,500.00 9% 2,000.00 -
HVAC 18,317.00 12,500.00 §317.00 18.817.00 100% - -
taw voltage and secuaity 200000 § 500.00 2,000.00 100% - -
applasces 1000000 | ¢ - 10,000 100% - -
4500000 . 4,500.00 100% - -
50000 S 2560000 550000 1 J00% - -
N ,100.00 5 __6,200.00 6,200.00 100% : -
2647000 235 00 26,470.00 100% - -
137380 13,7380 2627380 | 100% - -
pumbing upgrades 397,17 318500 20217 8,397.17 100% - -
ranite. . 203 2.03 2.03) 100% - -
tile 202155 1013008 101455 2,027.65 100% - -
cablnetry upgrades 156745 | 80700 797.45 1,697.45 100% - -
ant o etadit {10,000 00} 10,000.01 - {10,000.00] 100% : -
Hghting - 13 - - - [<A - -
brokerage s 415600 8,000.00 16.233.00 22,233.00 50% 22233.00 -
- J£0 #3 Muhiple Reens 5 FTE sun N 362473 | “H00% -
Reart yard poot additlons per design § 1500 2500000] § BONW] - $0,000.00 67% 25,000 00
garage doors and carpet with some s 282 - 18 45 249.25 100% -
hange arder § s 651001 3 851001 6,510.01 160% -
3 -
$ 688186813 | $643,760.70 17884693 | § . $  B22.601.8 9% 5926050 § $ -




; : AGREEMENT/CONTRACT: TO BUY AND SELL REAL ESTATE (RESIDENTIAL)

|

1. PARTIES: This legally binding Agreement ("Contract") To Buy and Sell Real Estate Is entared Into by:
Buyer(s), Michael Whipple and Olivia Whipple

{(“Buyer"), and
Seller(s), Fexrrara-Buist, ILLC :

(“Seller”).

() "Party® - defined as either Buyer or Seller, “Partles” defined as both Buyer and Seller.

{B) “Brokers” are llcensed South Carofina brokers-in-charge, thelr assoclated real astate licensees, and thelr subagents.

(C) "Closing Attornay” - is the licensed South Carolina aftorney selected by Buyer to coordinate the transaction and
Closing.

(D) “Effective Date” - the final date upon which a Party to the negotiation places the final and required signatures and/or
Initlals and date on this Contract and Delivers Notice to cause this Contract to ba binding on ail Parties,

(E) "Business Day" - a 24 hour period {Monday/Tuesday/Wednesday/Thursday/Friday) beginning at 10 AM and
counted from 10 AM of the first Business Day following the appropriate date (Effective Date, Closing Data, stated
date, Notice Delivery date). Business Days shall not begin, end, or Include any Saturday, Sunday, or Federal legal
holiday,

(F) "Good Funds® - is the transfer of the required amount of United States Dollars (USD) within any required timeframe.

{G) “Time" - all time stated shall be South Carolina local time, Time Is of the essence with respect to all provisions of
this Contract stipulating time, deadline, or performance periads.

[J BUYER [J SELLER IS A SOUTH GAROLINA REAL ESTATE LIGENSEE

2. PURCHASE PRIGE: $ 575, 200

. VA N
Payable by transfer of Good Funds vla [J Finance or [Z/a combination of Finance and Gash USD or [] Cash USD,
Verlfication of Cash avallable for Cloging Is [ attached [ not attached [ to be Deliveregd-before
The sale of Buyer's real property IE’Iss [ is not a contingency for Purchase and terms [Mare Care not attached.’

3. PROPERTY: Seller will sell and Buyer will buy for the Purchase Price any and afl lot or parcel of land, appurtenant
interests, Improvements, landscaps, systems, and fixtures If any thereon and further described below ("Property"), Seller
agrees to maintaln the Property and any personal property conveying in same operable condition, including any
landscaping, grounds and any agreed upon repairs or replacements, from the Effective Date through Closing subject to
normal wear and tear. Buyer acknowledges opportunity to Inquire about owners association Issues, common area Issues,
condominium master deed issues, assigned parking/storage areas, memberships, and lease issues prior to signing
Contract, Leasing issues and items sge Adjustments (e.g. tenants, rents, deposits, documents, alarm systems, sateliite
equipment, roll carts).

Address 3022 Dreamcatcher Cirgle Unit &

City ' Fort Mill _ State of South Garolina
Zip 29715 County of Toxk

lot ___18 Block Section/Phase __ 1 Subdlvision Trinity Ridge

Other LT# 18 TRINITY RIDGE PH T Tax Map 7780101018

Parties agrea that no personal property will transfer as part of this sale, except described below and/or []in attachment(s):

. 4. CONVEYANGE/CLOSING/POSSESSION: “Closing” occurs when Seller conveys Property to Buyer and occurs no
{ater than 6 PM on or before - ay /0, / (“Closing Date”) with an automatic extension
of business days for an unsatistied cantingency through no fault of elther party. Conveyance shall be fee
simple made subjsct to all easements, reservations, rights of way, restrictive covenants of record (provided they do nat
make the title unmarketable or adversely affact the use/value of the Property in a material way) and to all govemment

statutes, ordinances, rules, permits, and regutations. Seller agrees to convey marketable title with a properly recorded
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watrranty deed free of encumbrances and liens except as hereln stated; and in name(s):Michael Whipplae and
Olivis Whipple

and ownership type determined by Buyer. The deed shall ba dslivered to the Closing Attarney's designated place on or
before the Clasing Date no later than 10 AM, Seller agrees to pay all statutory deed recording fees. Partles agres the
Brokers shall have access to the closing and relevant documants; and the Brokers shall be given coples of the settlement
statement prior to Closing for review. Seller shall convay possession of a vacant and reasonably clean Property, free of
debrls, along with all keys, codes, any remote controls, available documents (e.g. manuals, equipment warranties, service
Information) and stmilar ownership ftems to Buyer at Closing.

5. EARNEST MONEY: Total § 7; foo (LSD) Earnest Money Is pald as follows: $ L 5ee
accompanies this ofter and $ a will be paid within Business Days after Effective Date and
Earnest Money Is In the form of [Z check [] cash [ other (e.g. wire) to be a Creditto
Buyer at Closing or disbursed only as Partles agree In wiiting or b _court ordar or by Gontract or as required for Closing
by Closing Attorney. Buyer and seller authorize PEIE3ON Lo frrmt 2 PA as Escrow Agent to deposit
and hold and disburse earnest money according to the terms of this Gontract, the law, and any regulations, Broker doss
not guarantee payment of a check or checks accepted as sarnest money. Parties dlrect escrow agent to communicate
reasonable information confirming recelpt and status of earnest money upon a Broker request.

THE PARTIES UNDERSTAND AND AGREE THAT UNDER ALL CIRCUMSTANGES INCLUDING DEFAULT,
ESCROW AGENT WILL NOT DISBURSE EARNEST MONEY DEPOSIT TO EITHER PARTY UNTIL BOTH PARTIES
HAVE EXECUTED AN AGREEMENT AUTHORIZING THE DISBURSEMENT OR UNTIL A COURT OF COMPETENT
JURISDICTION HAS DIRECTED A DISBURSEMENT OR AS AGREED UPON IN THIS CONTHRACY. UNLESS
OTHERWISE AGREED UPON IN WRITING, THE PARTIES AGREE THAT THE ESCROW AGENT SHALL DISBURSE
THE EARNEST MONEY TO THE BUYER UNLESS THE SELLER'S ATTORNEY HAS FILED A LAWSUIT TO
DETERMINE DISTRIBUTION OF THE EARNEST MONEY WITHIN 30 BUSINESS DAYS OF THE CLOSING DATE.
FIVE YEARS AFTER CLOSING DATE, ESCROW AGENT MAY DISBURSE EARNEST MONEY TO SOUTH
CAROLINA TREASURER AS UNCLAIMED PROPERTY. EARNEST MONEY WILL NOT BE DISBURSED UNTIL
DETERMINED TO BE GOOD FUNDS. IF LEGAL ACTIONS OCGUR, NONPREVAILING PARTY AGREES TO
INDEMNIFY ESCROW AGENT'S FEES, COURT COSTS AND ATTORNEY FEES. IF INTERPLEADER IS TO BE
UTILIZED, PARTIES AGREE THAT § 9/. /7 SHALL BE PAID TO THE ESCROW AGENT AS

COMPENSATION BEFORE ESCROW AGENT INITIATES COURT OF COMPETENT JURISDICTION PROCEEDINGS .
ON EARNEST MONEY,

6. TRANSACTION COSTS: Buyer's transaction costs Include all costs and closing costs resulting from selscted
financing, pre-paid recurring items, insurance (mortgage insurancs, title insurance lender/owner, fiood, hazard) discount
points, all costs to obtain information from or pertaining to any owners assooiation (aka certificate of assessment),
interest, non-recurring closing costs, title exam, FHA/VA allowable costs, fees and expenses of Buyer's attorney,
contractually required real estate broker compensation, and the cost of any inspector, appraiser, or surveyot. Seller's
transaction costs include deed preparation, deed recording costs, deed stamps/tax/recording costs calculated based on
the value of the Property, all costs necessary to deliver marketable title and payoffs, satlsfactions of morigages/liens and

recording, property taxes pro-rated at Gloslng, contractually required real estate broker compsnsation, and fees and
expenses of Seller's attorney., :

Al Closing, Seller will pay Buyer's ransaction costs not to exceed $ 50270 OR A%, of
purchase price, whichever Is higher, which includes non-aliewabla costs first and then allowable costs {FHA/VA), Buyer is
responslble for any Buyer's transaction costs exceeding this amount, If the amount exceeds the actual amount of those
costs or amount allowsd by Lender, then any excess funds will revert to Seller. Seller will also provide or pay for all of

Seller's transaction costs. if no Glosing, Buyer is responsible for Buyer's transaction costs and Seller responsible for
Seller's transaction costs, -

Private/public transfer fees and any costs simifar to transfer fees (e.g. capital contributions, conserv ncy fees, estoppsl
feas, or otherwise named but similar fees paid to the owners association) are the [] Seller's or Buyer's transaction
costs. )

Unless otherwise agreed upon in writing, Buyer will pay Buyer's transaction costs and Seller pay Seller's transaction costs.

7. FINANGE: Buyer's obligation under this Contract Efis {71 is not contingant upon obtaining financing of a Ef 30 year or
115 year or ["Jother purchase money foan at reasonable prevailing market terms with loan(s) equal
In amounts to a minimum £2 % and maximum 202 % of the Purchase Price ot Appraised Value
whichever Is lower ("Finaneing Contingency"). Financing Contingency éxplras at Closing ("Financing Period"). Buyer must
make timely good falth efforts to apply for and obtain financing while refralning from contrary actions ("Financing
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Effort"). In a timely manner, Buyer shall Inform Seller and Brokars aof pertinent financing issues and authorize thelr Lender

to disclose pertinent loan Information to Seller and Brokers ("Financing Disclosure”). Buyer shall apply for financing within
__~> ___ Business Days from the Effective Date and shall Dellver Notlce to Seller of reasonable pre-final loan approval
that contains no unreasonable oredit, Income, or asset conditions within __ 32 Business Days from the Effective
Date (no repairs required prior to this Notice). Final loan approval occurs when Lender funds loan{s). If a Lender
subsequently declines or fails to approve financing, the Buyer shall notify the Selier and Brokers as soon as possible, If

the Seller and Brokers are notifled of inability to obtaln financing during the Financing Period, either Party may terminate -

this Contract by Notice and, Earnest Money shall he rgtu uyer.

Lender (may change): § aroAvIe sy fe. / Zﬁ (’2 fy] %/8/011 [OFHA [JVA Eﬁonvantional [JSeller
[Oother . An FHA VA Flnancing Addendum [T is [] is not attached, Additional financing terms
3 are[[] are not attached.

8. REPAIA PROCEDURE:
Partles agree upon Repair Procedure unless a Pue Diligence Addendum Is agreed upon and part of this Contfract.

(A) All Repair Procedure Inspections shall be completed by 40#/ / E ”/5 In the event repairs are
necessary to place the heating systems, alr conditioning systems, ofectrioal systems. plumbing systems, water supply
systems, water waste systems to be conveyed in operative condition, to make the roof free of leaks, to address
environmental concerns and to make the Improvements structurally sound (Repalr Requests); the Seller shall be
Dellvered Notice In writing of the specific defects or deficlencies no later than 2 Business Days after the Repalr
Procadure Inspection date mentioned above. If the Buyer fails to notify the Seller within this timeframe, Buyer shall
have waived any and all rights under terms of thls saction, If Lender's commitment requires any additional inspectlons or °
certifications, these are to be providad by the Buyer, Buyer at Buyer's expense shall have the privilege and responsibility”
of inspecting the structure, square footage, snvironmental concerns including but not limited to mold, radon gas, lead
based hazards including lead based paints, wetlands study, appurtenant buildings, heating systems, air condticning

systems, electrical systems, plumbing systems, water siupply systems, water waste systems, as well as, appurtenant
equipment or appliances.

(B) No later than 5 Business Days after the date of the Dellvered Notice of the Repalr Requests, Seller shall
Oeliver Notice agreelng or not agreeing to make repalrs in the Buyer's Repair Requests. The costs of all repairs to heating
systemns, alr conditioning systems, elsctrical systems, plumbing systems, water supply systems, water waste systems
making these systems operable, make roof free of leaks, address environmental concerns, and to make the
improvements structurally sound to be pald by Seller {"Seller Pald Repairs*). If the Seller agrees to make all the Seller

Pald Repalrs, the Pattles agree to proceed under Gontract. The repalrs to any other ftems are the sole responsibility
of the Buyer.

if the Seller does not agres to make all the Seller Paid Aepairs, the Buyer shall within 2 Business Days choose any of -
the following options (1) accept! the Property in its present condition, (2) negotiate with the Seller for the paymaent of these .
repairs/price or (3) terminate this Contract by Dellvered Notice and recelve theilr Earnest Money. IF BUYER FAILS TO - -~ "~
ACCEPT, RENEGOTIATE, OR TERMINATE CONTRACT BY DELIVERED NOTICE WITHIN 2 BUSINESS DAYS: -The
Buyer agrees to buy and Seller agrees to sell the Property AS IS, Parties agree “As 1s" means Buyer buys the
Property for the Purchase Price while Seller maintalns the Property from the Effective Date through Closing
subject to normal wear without repalr or replacement and sells the Property tor the Purchase Price unless

Othervcvise agreed upon In wtlting by the Parlles in this Contract, The obligations of the Seller for repairs- termlnate S
upon Closing. ..

IF A DUE DILIGENCE ADDENDUM IS SIGNED, DATED AND TIMED BY ALL PARTIES; THE PARTIES AGREE THAT. R
THE LANGUAGE IN THE DUE DILIGENGE ADDENDUM SHALL REPLACE THE HEPAlR PROGEDURE LANGUAGE - - -
IN THIS SECTION AND THE PARTIES AGREE THAT THIS TRANSACTION SHALL BE CONDUCTED IN
ACCORDANCE WITH THE DUE DILIGENCE ADDENDUM WHICH GRANTS THE BUYER A UNILATERAL RIGHT TO  _
INSPECT THE PROPERTY AND TERMINATE FOR ANY REASON WITH WRITTEN NOTICE AND PAYMENT OF A
FEE IN A PERIOD,

9. INSPECTION/REINSPECTION RIGHTS: Buyer and SC licensed and insured Inspectors ("Inspectors") reasd_'nably
perform any reasonable ultimately non-destructive examination and make reasonable record of the Properly with
reasonable Notice to Seller thraugh Closing including investigations of off-site conditions and any Issues related to the -

Property at Buyer Expense (“Inspections"). . Buyer and persons they choose may make reasonable visual observatlons of’
Property. .
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Sellers will make the Property accessible for Inspection and not unreasonably withhold access, unless otherwlse
agreed In writing by the Partles. Seller will keep all utilities operational through Closing unless otherwise agreed:
[ seller grants Buyer permission to connect utllities, pay for utilitles, and hire professionals {e.g. electricians,
plumbers) to safely connect and operate the utiiities during the Inspections

Other [ =see attached.
er will_hold harmless. Indemni damaages and attorneys fees {o Selle Broker, Il clai injurles, and
amages_arl out of the exercise of these Inspection rights, Seller will hold harmless, indemnify, pay damages an
aftorneys fees to Brokers for all claims, injuries, and damages arising out of the exercise of these Inspaction rlghts.

Brokers recommend that Parties obtain all inspections as_soon as possiblg. Brokers recommend that Parties and
Inspectors use insurance to manage risk, :

10. APPRAISED VALUE:

[®) This Gontract is contingent upon the Property being valued according to the Lender’s appraisel or other appraisal as
agreed upon by the Partles (“Appraised Value") for the Purchase Prige or higher. [f the Parties are made aware that the
Appraised Value is less than the Purchase Price and the Seller Delivers Notice to the Buyer within 5 Business Days or
Closing (whichever earliest) of an amendment fo reduce the Purchase Price to the Appralsed Value, the Partiss agree to
proceed to Closing under terms of this Contract with the Purchase Price amended to be the Appralsed Value. If Seller is
aware and refuses to reduce as slated above, Buyer may procesd to Closing or terminate this Contract by Delivering
Notice of Termination to the Seller whereupon the Earnest Money will be returned to Buyer.

[0 This Contract Is net contingent upon the Property being valued at an Appraised Value according to the Lander'
appraisal or other appraisal as agreed upon by the Parties for the Purchase Price or more. :

11. WOOD INFESTATION REPORT: If the Property to be sold has been previously occupled, this Contract Is
contingent upon the [ Buyer Seller having the Properly Inspected at their expense by a qualified/licensed/bonded
pest control operator sslected by the [Zf Buyer [ Seller and Delivery to Closing of a CL100 Wood Infestation Report
dated no earlier than 30 calendar days prior to Closing and no later than__22 calendar days prior to Glosing. If the
Buyer Is responsible for having the Property inspected as indicated above, but does not have the Property timely
Inspected for the report's required Delivery time frame, the Buyer walves any and all rights under the terms of this section.
The Sefler makes no warranties with regard to matiers covered by such infestation report or any other improvement
unless specifically stated in this Contract.

if the infestation report reveals the presence or indication of or damages by termite infestation or other wood destroying
organlsms, Seller shall remedy such deficlencies and shall furnish the Buyer with an Infestation report by a
qualified/licensed/nonded pest control operator (dated no earlier than 30 calendar days prior to Closing) that the Property
is free from infestation or any damage herein mentioned; or documentation that the infestatlon has been treated and
damage has been repaired as appropriate in a workmanlike manner on or before dlosing and reported by an appropriate
licensee. State law and regulations control CL100 issues. If the Seller does not make the repairs and treatment, the
Buysr shall have the option to (1) accept the Property in its present condition, (2) negotiate with the Seller for the payment
of these repairs and treatment, or (3) terminate this Contract by Delivering Notice of Termination to the Seller whereupon
the Earnest Money will be returned to Buysr. If the Property to be sold has not been previously occupied, Seller shall
cerlify that the Dwelling has heen treated by soll poisoning for the prevention of termlites and other wood destroying
organisms and shall provide at Closing to the Buyer a written certification from a qualified/licensed/bonded pest control
oparator. The obligations of the Seller under this Section terminate after the Closing. :

12, SURVEY, TITLE EXAMINATION, ELEVATION, INSURANCE: Brokers recommend Buyer have Property surveyed,
titte examined, elevation/wetlands determined, and appropriate Insurance (e.g. flood, hazard, liability, owner's fitle)
effective at Closing, Unless otherwlse agreed upon in writing by Parties, Buyer to obtain new insurance policies by
Closing and Seller may cancel exlsting Insurance after Closing. Flood Insurance, If required by Lender or at Buyer's
option, shall be asslgned to Buyer with permission of carrier and premium prorated to Closing. Buyers are solely
responsible to investigate pricing, availabllity, coverage, and requirements of insurance (e.g. flood, hazard, liability) for the
property prior to signing Contract.

13. SURVIVAL: If any provision herein contained which by [ts nature or effect is reqdlred to be observed, kept, or

performed after Closing, It will survive the Closing and remaln binding upon for the parties hereto until fully observed, kept
or performed. -

14, HO}(/;:V)RRANTY CORPANY OPTIONAL COVERAGE ("HWC"): Parties agres that a Home Warranty ordered by

See fensrm with at least twelve months of coverage after Closing Date [ will [J will not be provided by
Closing and § : will be paid by . to the Home Warranty Company.
Buyer to pay any deficit and surplus reverts to payor. Proposed HWC and type of HWGC: .
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15. FIRE OR CASUALTY OR INJURY: In case the Property is damaged wholly or partially by fire or other casualty prior
to Closing, Parties will have the right for 6 Business Days after Notice of damage to Deliver Notice of Termination to other
Party. If Party does hot Deliver Notice of Termination, the Pariies proceed according to the Contract and Seller Is to be
responsible to (1) repalr all damage, (2) remit to Buyer an amount sufficient for repalrs, or (3) assign to Buyer the right to
- all proceeds of Insurance and remit any deductible amount applicable to such casualty. # Buyer or Inspections caused
the damage, Buyer is responsible for indemnitying Seller for damages. Brokers and Partles should ensure that they are
protected by appropriate risk management strategles such as insurance.

16, SC RESIDENTIAL PROPERTY CONDITION DISCLOSURE STATEMENT (“CDS™) [check one]:

Buyer and Ssller agree that Seller has Delivered prior to this Contract, 2 CDS to Buyer, as required by SC Code of
Laws Sectlon 27-50-10 et seq. If after delivery, Seller discovers a CDS material Inaccuracy or the CDS becomes
materlally Inaccurate due to an occurrence or circumstance; the Seller shall promptly correct this Inaccuracy (e.g.
delivering a corrected CDS to the Buyer/making reasonable repalrs prior to Closing). Buyer understands the CDS does
not replace Inspections. Buyer understands and agrees the CDS contains only statements made by the Seller. Partles
agree the Brokers have met requirements of SC Code 27-50-70 and Broker are not responsible nor Hable for any

information In the CDS. CDS Is not a substitute for the Buyers and Inspectors ingpecting the Properly (related
Issues/onsite/offsite) "Property Issues" for all needs.

[ Buyer and Seller agree that Seller will NOT complete nor provide a CDS to Buyer in accordance with SC Code of Law,
as amended, Section 27-60-30, Paragraph (13). Buyers have sole responsibility to Inspect Property Issues for all their
needs.

17. LEAD BASED PAINT/LEAD HAZARDS: If Property was built or contalns items oreated prior 1o 1978, it may contain
lead based hazards and Partles agree to sign "Disclosure of Information of Lead Based Paint and/or Lead Hazards" forms
and give coples to Brokers. Partles acknowledge recelving and understanding the EPA pamphlet “Protect Your Family
Frorg Lead In Your Home.” For their protection, Buyers should conduct/obtain inspactions of all Property Issues per their
needs.

18. CRIME/MEGAN LAW: Parties agree that Brokers are not responsible for obtaining or disclosing Information In the

8C Sex Offender Registry and no course of action may ba brought against any Brokers for fallure to obtain or disclose

sex offender or criminal Information. Buyer and Seller agree that they have sole responsibility to obtaln their own sex

l(;ﬁlemder, death, psychologlcal stigma, clandestine laboratory, and crime information from sources (e.g. law enforcement,
1., web). :

19, TRUST ACCOUNT INTEREST/CHARITABLE CONTRIBUTION: According to the South Carolina Real Estate
Commission regulations and South Carolina laws, any interest earned from deposit to Closing on Buyer's earnest money
deposit belongs to Buyer. It is understood that Broker [’ may [Jmay not place deposited earnest monles into an Interest
bearing trust account. If Buyer's earnest money deposit Is deposited into an interest bearing trust account, Parties agree
that Braoker will retain all interest earned In said account and may contribute some or all to a charitable enterprise.

20, SC (NCOME TAX ON NON-RESIDENT GAIN AND COMPLIANCE AND USA FEDERAL INCOME TAX: Seller and
Buyer will comply with the provislons of South Carolina laws [e.g. 12-8-580 (as amended)] regarding state income tax
withholding requirements if the Seller is not a resident or has not filed South Carolina state income tax returns. Seller and
Buyer will comply with United States of America federal income tax laws. Seller and Buyer should discuss tax laws and
minimization actlons with thair qualified tax advisor. Parties will comply with all local, state, federal laws, and any rules.

21. ENTIRE AND BINDING AGREEMENT (MERGER CLAUSE): Partles agree that this Contract expraesses the entire
agreement between the partles, that there Is no other agreement, oral/othérwise, modifying the terms and this Contract is
binding on Parties and principals, helirs, personal representatives, successors, and assigns. lllegal provisions are
saverable.

22. ADJUSTMENTS: Buyer and Seller agree to settie or prorate, annually or as appropriate; as of Clasing Date: (A)
utilities and waste fees issued after Closing which Include service for time Praperty was owned/occupled by Seller (B) real
ostate taxes and ownar assoclation fees/assessments for the calendar year of Closing (C) any rents, deposits, fees
assoclated with leasing (D) insurance, EMS service, fuel/consumables, and assessments. Closing Attorney shall make |
tax proration based on the available tax information deemed reliable by the Closing Attorney. Should the tax or tax
estimate or proration later becoms inaccurate or change, Buyer and Seller shall make any financial adjustments between
themselves once accurate tax information is available. This section survives Closing. Buyer is solely responsible for
minimizing the Buyet's taxes -and obtalning tax minimization procedural information including retated lega! counsel and
financlal counsel. Special assessments approved prior to Closing shall be the responsibility of the Seller. Special
Assessments approved after Closing shall be the responsibility of the Buyer.

"+ 23, DEFAULT:
(A)if Selter defaults in the parformance of any of the Seller's obligations under this Contract (*Defauit"), Buyer may:
(i) Deliver N}?}t)'ce of Default to Seller and terminate Contract; and
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() Pursue any remadias avallable to Buyer at law or equilty; and

(lily Recover attorneys' fees and all other direct costs of litigation if Buyer prevails in any action against Seller.
(B)If Buyer defaults In the performance of any of the Buyer's obligations under this Contract ("Default”), Seller may:

() Deliver Notice of Default to Buyer and terminate Contract; and

(i) Pursue any remedies available to Seller at faw or equity: and

(iiiy Recover attorneys' fees and all other direct costs of litigation if Selier prevails in any action against Buyer.
(C)if either/both Parties default, Parties agree to sign an escrow deposit disbursement agreement or release agreement,
(D)Parties may agree in writing to allow a Cure Period for a default, if within the Cure Perlod, elther Panrty oures the
Default and Delivers Notlce, Parties shall proceed under the Contract,

24, MEDIATION: Medlation is an altarnative dispute resolution system and may help avold potantially expensive and
lengthy litigation. The medlation participants voluntarlly decide their settlement with the mediator facllitating their decisions
and documentation of the settlement. Mediation is not binding arbitration. The mediator does not declde the outcome. The
mediation particlpants make their own decislons Include reaching or not reaching a settlement. Any dispute, claim,
breach, or services issues relating to this Contract shall be submitted to mediation in-accordance with the Procedures of
the Dispute Resolution System of the NATIONAL ASSOCIATION OF REALTORS® (info@SCREALTORS.org

1-800-233-6381). Disputés include representations made by any Party, Broker, person or entity in connaction with the
sale, purchase, financing, condition or any other aspect of the Property, including without limitation allegations of
concealment, misreprasentation, negligence or fraud. Any agreement signed by the Parties pursuant to mediation Is
binding. This mediation clause shatl survive the Closing. The following matters are excluded from mediation hereln: (a)

Judicial or non-judicial foreclosure or other action or proceeding to enforce a deed of trust, mortgage, or land contract; (b)
an unlawful datalner actlon; (c) the filing or enforcement of a mechanic's llen; (d) any matter which Is within the Jurisdiction
of & probate court; (e) the flling of an interpleader action or other action to resolve earnest money disputes. The filing of 2
judicial action to enable tha recording of & notice of pending actlon, for order of attachment, recelvership, injunction, or
other provisional remedies, shall not constitute a walver of the right to mediate under this provision, nor shall it constitute
a breach of the duty to mediate.” :

25. NON-RELIANCE CLAUSE (NOT A MERGER CLAUSE NOR EXTENSION OF A MERGER CLAUSE): Parties
execute this Contract freely and voluntarily without rellance upon any stalements, representations, inducements,
promises, or agreements by Brokers or Parties except as expressly stipulated or set forth in this Contraot. If not contained
herein, such statements, representations, inducements, promisss, or agreements shall be of no force or effect. Partiss
acknowledge that Brokers are being retained solely as licensed real estate agents and not as any attorney, tax/financial
advisor, appralser, surveyor, englneer, mold or alr quality expert, home inspector, or other professional servica provider,
26. BROKER DISCLAIMER: Parties acknowledge that Brokers give no warranties or representations of any kind,
expressed or implled as to: (1) condition of the Property, including but not limited to termites, radon, mold, asbestos,
moisture, environmental issues, water, waste, air quality, HVAC, utilities, plumbing, electrical or structure, ete. 2
condition of the Praperty, survey or legal matters, square footage (3) off site conditions (4) schools (5) title including but
not imited to easements, encroachments, projections, encumbrances, restrictions, covenants, setbacks, and the like (6)
fitness for a particular purpose of the Property or the Improvements (7) zoning ordinances and restrictions (8) projected
Income, value, marketabllity, taxes, insurance, or other possible benefits to Buyer, Parties consent that their Brokers may
communicate with them via any means; and use or disclose Information not made confidential by written instruction of
Parties.

27. BROKERS COMPENSATION: Patties direct Closing Attomey to use settlement funds to collect and disburse

Brokers Compensation to Brokers In accordance with agreements and document compensation on the setifement
statement. if a Party disputes Brokers Compensatlon, that Parly agrees to retain a South Carolina law firm to escrow only
the disputed amount of Brokerage Compensation until the dispute Is resolved by a written agreement signed by that Party
and the Affacted Broker, arbitration award, or court order. Party requesting the escrow shall pay all costs for escrow. if the
dispute is not resolved within 180 days of Closing, the escrow shall be disbursed to the Broker. Parties agree that
Brokers are third party beneficiaries to this Contract and have standing to seek remedies at law and equity. Parties
represent that their only enforceable agency agresments are with the Brokers disclosed In this Contract. Parties consent
to Brokers possibly recaiving compensation from the HWG andfor others If compensation s pald by in accordance with
laws and REALTOR® ethics, NOTICE: THIS IS TO GIVE YOU NOTICE THAT BRCKERS HAVE/MWILL/MAY RECEIVE
COMPENSATION FROM HWGC/OTHERS FOR REFERRAL/PROCESSING. YOU ARE NOT REQUIRED TO
PURCHASE A HWC OR SIMILAR RESIDENTIAL SERVICE CONTRACT AND IF YOU CHOOSE TO PURCHASE SUCH
CGOVERAGE YOU ARE FREE TO PURCHASE IT FROM ANOTHER PROVIDER. ,

28. ATTACHMENTS, OTHER CONTINGENCIES, TERMS, AND/OR STIPULATIONS: There may be attachments to this
Gontract. The most recent changes, amendments, aftachments, contingencles, stiputations, addendum, additions,
exhibits, or writings, agreed to by the Parties; Is evidence of the Parties' intent and agreement and shall contro! any
Contract language conflicts. Parties shall initial and date Contract changes. If any documents are attached as addenda,

MWy Buver [N BuvER (MEY] SELLER |1 SELLER HAVE READ THIS PAGE
FORM 310 PAGE 6 of 8

Froduced with ApFoim® by zlpLogin 16070 Fitieon Mile fioad, Fruser, Michigon 48028 wywvizfobogla.gom Miko & Olvin
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'DocuSign Envelope ID: 06074E65-59A7-467C-9A23-E4F83F92037E

amendments, attachments, or exhlbits considered part of | re uch dacuments can be further identified or
desaribed here: 4. eﬁzm (/2 Imrnq/y t"zcﬁgj 7 rvive L‘ﬁr/;w # /eco tag ¢ /

& Seutl 13 Lepressvhet b;', The Fearren Leaun Firn

29, NOTICE AND DELIVERY: Notice is any unilateral communioation (e.g. offers, counteroffers, acceptance,
termination, requests for better terms, and assoclated addenda/amendments) from one Parly to the other. Nofice to/from
a Broker representing a Parly is deemed Notice toffrom the Party. Al Notice, consents, approvals, counterparts, and
similar actions required under Contract must be in paper or electronic writing and will be effective as of delivery to the
Notice address/email/fax written below and awareness of receipt by Broker (‘Delivered”) unless Parties agree otherwise in
wrlting.

30. PARTIES ARE SOLELY RESPONSIBLE FOR OBTAINING LEGAL ADVICE PRIOR TO SIGNING THIS CONTRACT
AND DURING THE TRANSACTION. REAL ESTATE LICENSEES RECOMMEND OBTAINING LEGAL COUNSEL.

Partias acknowledge raceiving, reading, reviswing, and understanding: this Contract, the Agency Disclosure, any
agenoy agreements, and coples of these documents. Parties acknowledge having time and oppartunity to review
all documents and recelve legal counsel from thelr attorneys prior to slgning Contract.

31. EXPIRATION OF OFFER: When signed by a Party and intended as an offer or caunter offer, this document
represents ap offer to the other Party that may be rescinded any time prior to or expires at 600 0OAM PM
on are _, 228/¢  unless accepted or countar-offered by the other Party In written form Delivered
prior to such deadline:

IN WITNESS WHEREOF, this Contract has been duly executed by the Parties as true to the best of thair
knowledge/elief. If signee Is not a Party, appropriate legal documents (e.g. Power of Attorney, Corporate Authorization)
are [] attached or [ to be Delivered within Business Days.

Partles shall nltlal andodate changes in this Contract and initlal all pages.

BUYER: } wm Date; _>/7 e did} Time: _&:2¢ APrt
PP .
(/(/lﬁl)['(« Date: 3/""'“@ Time:_& 00 0. -

BUYER
Olivie Wh:.pple

Date;__ Time:
Date: Time:

NOTICE ADDRESS/EMAIL/FAX:

SELLER: \"/\GQM_,-« ' Date: _3 [ 17 Time: __5:90pan

~ Farrara-Buligk, LLC d

SELLER: Date: Time;
PDate:_ ~  Time:
Date: _  ~~  Time:

NOTIGE ADDRESS/EMAIL/FAX:

AEALTOR® Is the rogistersd collectlve membership mark which may bo used only by thase rea! ostate consecs who arg memburs ot tha NATIONAL ASSOCIATION OF
REALTORS® and who subscribe fo lts strict professionat Coda of Elhlcs The Soulh Garallna Assoclafion of REALTORS® (SCR) owns capyilght to the content of this form
and expressly prohibits the dlsplay, distibulion, duplication, tr I duotion of any part ot GCR copyright content as well as 1he use of the name
*South Carolina Association of REALTORS®" In conneclion with any wﬂﬂen or electronlc (ormat without the prior written consent of SCR. SCH makes no reprasentation as to
tha legal adequacy of this forn: or the Informatien added for a speclfio transacifon and racommands that Parties consult a SC attomey prior to slgning to ensura the completed

{ i{ legal noed.
o1 meets your fegel ne _ © 2016 South Carolina Assoclation of REALTORS®. 1/2016

FORM 310 PAGE 7 of 8
Produced wWith 2ipForm® by 2lpLogix 18070 Fiftoen Mls Road, Fraser, Michigan 48026  yww.riplogix.com Mike & Olvia
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ESCROW AGENT ACKNGWLEDGEMENT SIGNATURE:
ESCROW AGENT NAME (BROKER IN CHARGEIOTHER): v/ /@;éffd a , A4

DESCRIBE ESCROW AGENCY (BROKERAGE/LAW FIRMIOTHER): LA/ /7741
ESCROW AGENT CONTACT INFo; _ §/5~ 5%% ~ 2898

INVOLVED AS: [] BUYER AGENT [ SELLER SUBAGENT [0 DUAL AGENT {J BUYﬁH DESIGNATED AGENT*
LICENSEE: ' SC LICENSE #
BROKER IN CHARGE: . SCLICENSE # EXPIRES
BROKERAGE COMPANY NAME:

EXPIRES

MEMBERS OF : ASSOCIATION/BOARD OF REALTORS®

NOTICE ADDRESS:
NOTICE EMAIL/FAX:

MOBILE PHONE: i OFFICE PHONE:
OTHER:

Ve

INVOLVED AS: Al SELLER AGENT [] SELLER SUBAGENT [ DUAL AGENT U SELLER DESIGNATED AGENT*

vicensee:_Michael O'Brien scuicense#54191 _ exrires 6/30/16
BROKER IN cHarge: _Helen StAngelo scLicENsE# 251684 expires
BROKERAGE COMPANY Name: _Rinehart Realty

CRRA
MEMBERS OF ASSOCIATION/BOARD OF REALTORS®
NOTICE ADDRESS: Zei.Latitude Lane,SUIIaJDﬁPLaKeM&_S.C,ZQYJ,O_,_
NOTICE EMAIL/FAX: michael. obrten@rlnehartrealty com
‘MOBILE pHoNE; 803-524-5142 oFFice pHone: 803-831-7570
OTHER:

:DESIGNATED AGENCY - THE BROKER-IN-CHARGE AND ALL ASSOCIATED LICENSEES, EXCEPT THE
DESIGNATED AGENTS, ARE DUAL AGENTS.

W suver LW BUYER m@ﬂ’ SELLER [___] SELLER HAVE READ THIS PAGE

FORM 310 PAGE G ot §
Produted Win zpksera by ziplooee M3070 Fiftgars 1Abe Foad Fraser, Michigan 46026 rovm 244 00ea2m) Mike & Olvia
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Builder Warranty Addendum (1/2)

1)  Warrantles

a) Contractor Warranties :

1) Structural: Contractor shall warrant the structure of the New House for a period of ten (10) years
following the date of certificate of occupancy. Contractor acknowledges that it has been provided with
unfettered access to the property and that Home Owner is relying upon Contractor’s knowledge and
expertise to ensure proper evaluation of the soil, Contractor will arrange for a solf test (including
borings) to be performed by a licensed professional engineer at the designated footing area. The parties
agree that the soils testing may Increase the cost of the construction if additional steel and concrete are
required per the written recommendation of such licensed engineer.

) Defects: Contractor warrants that the Work, including all HVAC, plumbing and electrical systems
(including lighting) shall be free of all defects, latent and patent for a period of 12 months following the
Completion Date. Defects include any moisture intrusion from any area caused by a defect in

" workmanship or product defect leading to the moisture Intrusion.

i) Cabinets: Contractor warrants all cabinets for a period of 2 years following the Completion Date. This
warranty Includes the hinges, box construction, pane! construction and finish of the cabinet. Interior
trim MITRE details will sometimes crack during seasonal changes In exterior weather conditlons. Ifa
crack In the interior trim Is more than %”, Contractor will correct this by applylng epoxy filler to the
MITRE joint and will sand and paint only the affected area. Interior accessories sometimes need
seasonal or annual adjustment such as doors, door knobs, strike plates, and door hardware. These
adjustments are routine homeowner maintenance and will be the responsibifity of the homeowner.

W)  Exterlor Siding and Stone: Warranty for a period of one year from the issuance of ¢/o

V) Roofing: Contractor will warrant the roof for a period of one year following the Completion Date. Any
additional warranty wifl be pursued by the homeowner with the roofing manufacturer ‘

vi)  Interior and Exterlor Doors:, Contractor warrants all doors for material workmanship and installation -
for a period of one year from the Completion Date,

vii) Drywall: Home Owner will be entitled to a one-time courtesy drywall touch-up to repalr any defective
nail pops and seams as a result of normal settling. The sanding and painting after this touchup will be
the responsibility of the Home Owner. Flat light colors will be touched up. Satin, egashell and deep rich
colors will not be covered. S

viil) Plumbing: In addition to the defect warranty above, Contractor warrants all hard piping for a period of
1 year to be free from defects with the product and the Jabor, If a leak is found behind a wall at a supply
line, Contractor will repair this leak and the wallboard, and or tile for a period of one year following the
Completion Date.

ix) HVAC: Contractor warrants all heating and air conditianing devices on the Interlor for a period of one
year from the Completion Date. Contractor warrants the compressor, motor, heat exchanger,
condenser coll (parts and labor) for a periad of 1 year following the Completion Date.

X)  Sewer and Water: Contractor will repalr any sewer connection Issues for one year fram the Date of
Completion. Contractor will also repalr any defect from materials and workmanship associated with
these connections for one year from the Date of Completion. Contractor will help enforce all warranties
associated with the well and septic for the first 12 months after lssuance of the Certificate of
occupancy, ,

Xi)  Executlon of the warranty: Home Owner agrees to contact Contractor and Contractor will respond
within 48 hours via phone or e-mall. Contractor will provide warranty service within 10 business days

unless there is an emergency. Emergencies will be responded to within 24 hours. Home Owner must
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Builder Warranty Addendum (2/2)

allow Contractor access to the home to complete all warranty requests between the hours of 8am and

5pm Monday thru Friday. _
b}  Manufacturer Warrantles. Homeowner shall ensure that all manufacturers’ warranties are filed with

each manufacturer to ensure proper action for each item that needs attention. ‘Homeowner is required
to fill out all necessary warranty information so that the issuing company will have a record of the

transfer
{F A WARRANTY IS NOT LISTED ABOVE OR ITEMIZED THEN THERE IS NOT A WARRANTY IN PLACE FOR

THEITEM IN QUESTION.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

, ) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
Alfred and Mary Jenkins, ) C/A No. 2016-CP-46-1001
)
Plaintiffs, )
) P e § 0
V. ) REPLY TO COUNTERCLAIM 5 ¢ =
Bl & m
) —‘: 3 c":; P :;-_?
Ferrara-Buist Company, LLC, d/b/a ) 2 »
Custom Crafted Homes, ) ™ O
) x 0
= <
Defendant. ) é i
)

The Plaintiffs through their undersigned attorney, file the following reply to the

Defendant’s Counterclaim:

FOR A FIRST DEFENSE
1. All allegations of the Defendant’s Counterclaim not sbeciﬁcally admitted herein
are denied.
F'OR‘A SECOND DEFENSE

2. The allegations of Paragraph 40, 41, 42 of the Counterclaim are admitted.

3. The Plaintiff does not have sufficient information upon which to base a response
to Paragraph 43 of the Counterclaim and, therefore, denies the same and demands strict proof
thereof.

4, Plaintiffs admit that Exhibit A of the Counterclaim is an accurate copy of the
original contract between the Parties but would. allege that the contract was subsequently
amended.

5. “The allegations of Paragraphs 45, 46, 47, 48, 49 and 50 of the Contract are denied.

1
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6. The allegations of Paragraph 52 allege a legal conclusion to which no response is
required.

7. The allegations of Paragraphs 53, 54 and 55 are denied.

8. The allegations of Paragraph 57 through 62 allege legal conclusions which do not
require a response. To the extent the allegations of Paragraphs 57 through 62 are deemed to
contain factual allegations, they are denied.

9. Reéponding to the allegations of Paragraph 64, the Plaintiffs admit that they made
payments as requested by the Defendant.

10.  The allegatibns of Paragraph 65 are denied.

1. Responding to the allegations of Paragraph 66, Plaintiffs admit that the letter was
sent but dehy the contents. | |

12.  Responding to the allegations of Paragraph 67, the Plaintiffs deny that they
purchased another home.

13.  Plaintiffs do nét have sufficient information upon which to base a response to
Paragraphs 68 and 69 and, therefore, deny the same and demand strict proof thereof,

14, The allegations of Paragraphs 70 and 71 allege legal conclusidné to which no
response is required.

FOR A THIRD DEFENSE

15, The factual allegations of the Defendant’s Complaint are incorporated herein as if

fully set forth.

16.  The Plaintiffs were prepared to close upon Defendant’s proper completion of the

house, _ B
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17. The Defendant failed to complete the house and assertéd improper claims thereby
failing to mitigate any damages .to which it may be entitled, such entitlement being hereby
denied.

Wherefore, having fully answered the Defendant’s Counterclaim, the Plaintiffs-pray for

dismissal of the same and for judgment in Plaintiff’s favor as asserted in the Complaint.

June 6,2016

Respectfully sutimtted
N

Herbert W. H"am\ﬁon of Counsel,
HAMILTON MARTENS

P.O. Box 10940

Rock Hill, South Carolina 29731
(803) 329-7672

ATTORNEYS FOR PLAINTIFF

4826-2037-6626, v. |

-9
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

. ) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
Alfred and Mary Jenkins, ) C/A No. 2016-CP-46-1001 _
- ) o S
Plaintiffs, ) ‘o ';g;) R ‘“H
) L gkl
\2 ) NOTICE OF MOTION AND'»g‘fjﬁ,j»g‘;;~ 0 ‘,531
) MOTION FOR PARTIAL fg{ﬁgx \ cr?i
) SUMMARY JUDGMENT #ge ;;% =
| ) | e
Ferrara-Buist Company, LLC, d/b/a ) O R
Custom Crafted Homes, )
)
Defendant. )
)

YOU WILL PLEASE TAKE NOTICE that the undersigned, a counsel for the Plaintiffs
will move on the 10" day after service hereof at 10:00 o’clock A.M., in the York County Court
House, York, South Carolina or at such other time and place as directed by the Court for an order

granting Partial Summary Judgment to the Plaintiffs in the following particulars;

1.

whei‘eby fhe Defendant agreed to build a house for the Plaintiffs.

2. Title to the lot was in Defendant’s name.

3 There was no construction loan, Defendant submitted petiodic pay requests, and

Plaintiffs paid the pay requests from personal funds,

4, With the exception of the last pay trequest, Plaintiffs paid all pay reqlieéts

submitted by Defendant in full and without any retainage,

5. Plaintifts have paid Defendants $643,760.70.

On or about Atﬁgust 22; 2014, the Plaintiffs signed a coniract with the Defendant
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6. In addition, Plaintiffs paid $19,634.67 for appliances and a ceiling fan which were

installed in the house and remain in the house.

7. Upon submittal of the last pay réquest, a dispute atose Betweel; the parties, The
contract was terminated,

8. This action was filed by the Plaintiffs asserting, among other causes of action, an
equitable lien on the real propefty by reason of the Plaintiffs’ payments to Defendant, A Lis
Pendens was filed giving notice of the Plaintiffs’ claim.

9. Following the filing of this action and the Lis Pendens, the Defendant sold the
house to a Third Patty. The pricé paid for the house was $850,000. The Plaintiffs agreed to
release the Lis Pendgns to allow the sale of the house in return for the Defendant’s agreement to

place $663,395.37 of the sales proceeds in trust.

10.  Plaintiffs are informed and believe that Defendant has been paid in full and that

the funds beld in trust should be released to the Plaintiffs.

This Motion will be based on the Verified Complaint; affidavits to be filed, and

applicable statatory and common law authority.

HAMILTON MARTENS, LLC,

erbert W, Hamilton:
of Counsel . '
Attorney for Plaintiffs
130 E. Main Street
Rock Hill, SC 29731
(803) 3297672
herb. hamilton@hamiltonmartens.com

September?f:)ZOM

4820-8365-3432, v, |
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Closing Disclosure

Closing Information

Date Issued 07/15/16

Closing Date 07/15/16

DisbursementDate  07/15/16

Settlement Agent: Ferrara Law Firm, PLLC

File # 16-035 (LAWRENCE)

Property 3022 Dreamcatcher Crcte
Fort Mlll, SC 29715

Sala Prlce $ 850,000

SELLER'S TRANSACTION

2L33 TR HE T
01_Sale Price of Property $ 850,000.00
02 _sale Price of Any Personal Properly Included In Sale
03
04
05
06
07
08

09 City/Town Taxes
10 County Taxes

Transaction Information

Borrower Brlan D. Lawrence
- Jennifer L, Lawrence
3022 Dreamcatcher Circle
Seller Ferrara-Buist, LLC

1201 Carolina Place Drive
Ste. 1

s .:;.'slr;nlta & SFX: e
Name Keller Willarns/Stephen Cooley Real Estate
Address 1560 Ebenezer Road
Rock Hill, 5C 29732
SC License ID
Contact Amle Gallagher
Contact SC License ID
Email Amle,StephenCooley.com
Phone (704)499-9099

Bat ek Ry

11 Assessments 07/16/16 to 12/31/16 $ 290,90 Name ) Rinehart Realty

12 Addréss

13 Fort Mlll, SC 29708

14

15 SC License ID

16 Contact Michael O'Brlen
> A e Contact SC License ID

01 Excess Deposit : "

02 Closing Costs Pald at Ci osing (1 % 51,108.50 Ema michael.obrien@rinehartrealty.com
03_Existing Loan(s) Assumed ot Taken Subject to . Phone (803)524-5142

04 _Payoff of Flrst Mortgage Loan

05 _Payoff of Second Mortgage Loan L B

06 Name Ferrara Law Firm, PLLC

o7 Address 2300 Qtranto Road

08 Seller Credit North Charleston, SC 29406
09

0 SC License ID

1 Contact Janel & Ferrara

12

3 Contact SC License 1D .
Adjustments for Items Unpald by Seller Email janel@ferraralawfirnet
14_Ctty/Town Taxes Phone (843)569-5511

15 See Additlonel L.13/N.15 Items $ 832,74

16 Assessments
17

18
19

7o

Total Due to Seller at Closing (M)

$ 850,290.90

Total Due from Seller at; Closing (N) - $51,941.24

Cash [_JFrom [X] To Seller $ 798,349.66
CLOSING DISCLOSURE '

Confirm Receipt

Ferrara-Buist, LLC

BY:
it's member

EXHIBIT
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Closing Cost Details

R o Seller-Pald :
At Closing_. ﬂefore CIOSmg
01 % of Loan Amount (Polnls) See Additonal A,01 Items
02 Processing Fee to Wells Fargo Bank, NA
03
04
05
06
07
08
B, Sarvices Borrower DJd Not Shop | Far o7 T LT Lon e R T
01 Appralsal lea to Wells Fargo Bank, NA
02 Credit Report Fee to Wells Fargo Bank, NA
03 Tax Service to Wells Fargo Bank, NA
04 Title-Closing Escrow
Q5
06
07
08
09
10 — —— .
-C--Sewvices Borrower Did Shop For - T L s Ty e
01 Attorney's Fee to Ferrara Law Firm, PLLC v $375.00
02 Courler/wlre fee to Ferrara Law Firm, PLLC
03 CPL Lo Ferrara Law Firm, PLLC
04 Thtle - ALTA Endorsement Form 8.1 (Environmen to Ferrara Law Flrm, PLLC
05 Title - Lender's Title Insurance to Ferrara Law Firm, PLLC
06 Title Binder to Fervara Law Firm, PLLC
07 Title Exam/Review to Ferrara Law Firm, PLLC
08 Title Search to Ferrara Law Flrm, PLLC
09 Wire/Courler Fee (seller) . .___to Ferrara Law Firm, PLLC ) $ 75.00
10
11
CLOSING DISCLOSURE PAGE 2a OF 2
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- Taxes and Othdr Government Fées . -

01 Deed and Mortgage Recordlng Fee

to York County RMC Office Desd: Mortgage:

02 Deed Stamps

to York County RMC Office

$ 3,145.00

03 Mortgage Recording Fee

to York County RMC

04 Release/Sat Recordlng Fee

$ 8,50

.. Prapalds

to ROD/RMC

01 Homeowner 'S lnsurance Premlum

to State Farm "' 4 ' {mo.)

02 Mortgage Insurance Premium

(_mo,)

03 Prepald Interest

$14.25 per day from 04/19/16 to 05/01/16

04 Properly Taxes

( mo.)

05 Home Owners Insurance-HO6

G, Xiritial Escrow Payment at Closing

01 Homeowner's Insurance

See Additlonal G.01 Items

02 Home Owners Insurance

per month for mo,

03 Property Taxes

See Addltonal G.03 Items

04

05

06

07

08 Aggregate Adjustment
~H. Othet HoLL

01 Commlsslon

"t;Jb Rlnéhart Realiy

02 HOA Dues 2016

$ 25,500.00

to TRPOA

$ 630.00

03 HOA Transfer Fee

to TRPOA

$ 125.00

04 Home Inspection Fee

to Carolina Home Pro Inspection

05 Pool and Spa Inspection

to Carolina Poal Services

06 See Additional H,06 Items

to Keller Willlams Realty

$ 21,250.00

07 Tltle Insurance Owners Pollcy

to Ferrara Law Firm, PLLC

08

1. TOTAL.CLOSING COSTS - - .-

CLOSING DISCLOSURE

§5T,108.50]

PAGE 2b OF 2
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Closing Disclosure Form Addendum

Borrower(s):

Brian D, Lawrence and Jennifer L. Lawrence
3022 Dreamcatcher Circle

Fort Mill, SC 29715

Seller(s):
Ferrara-Bulst, LLC

1201 Carolina Place Drive

Fort Mill, SC 29708

Lender:
Settlement Agent:

Settlement Date:
Property Location:

Wells Fargo Bank, NA
Ferrara Law Firm, PLLC
(843)569-5511

July 15, 2016

3022 Dreamcatcher Circle
Fort Mill, SC 29715

Additional Disbursements

Selier-Paid

Payee/Description At Closing Before Closing
Other Costs-Other
Keller Williams/Stephen Coolay Real $ 21,250.00
Estate Group
Commisslon )
Line H,06 Total: $ 21,250.00
Due from Seller At Closing
County Taxes _ $832.74
01/01/16 to 07/15/16
) Line N.15 Total: $ 832.74

Confirm Receipt

Ferrara-Bulst, LLC

BY:

ft's member

CLOSING DISCLOSURE ADDENDUM
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Closing Disclosure

This form Is a statement of final loan terms and closing costs. Compare this
doctiment with your Loan Fstimate,

Closing Information

Transaction Information

Loan Information

Date Issued 07/15/16 Borrawar Brlan D. Lawrence Loan Term 30 years
] Jennifer L. Lawrence
Closing Date 07/15/16 3022 Dreamcatcher Clrcle Puspose Purchase
Disbursement Date  07/15/16 , Fort MHl, SC 29715 Product  Fixed Rate
Settlement Agent Ferrara Law Firm, PLLC Seller Ferrara-Bulst, LLC
File # 16-035 (LAWRENCE) éfeot Carolina Place Drive Loan Type [X] Con\lle___rlwtlonal 3 rHA
Prope 3022 Dreameatcher Clrcle ' VA
perty Fort M, 5C 29715 Fort Mlll, SC 29708 U
Lender Wells Fargo Bank, NA LoanID # 0494480072-002
Sale Price % 850,000 MIC #
: ‘Can this amount increase after.cloging? .~ .
Loan Amount $ 680,000 NO
Interest Rate 3.50/0 YES & See AIR table on page 4 for detalis
Monthly Principal & Interest| $ 3,053.51 NO
See Projected Payments below for your
Estimated Total Monthly Payment -
Does the loan have these features? .-~ -, -
Prepayment Penalty NO
Balloon Payment NO
Proje Hi 28
Payment Calcilation ~ |77 " Years 1-30 © Years 2-30 . .
Principal & Interest $ 3,053.51 $0
Mortgage Insurance + 0 + -
Estimated Escrow + 0 + 0
Amount can Increase over time
* Estimated Total
Monthly Payment $ 3,053.51 $0
This estimate includes In escrow?
Estimated Taxes, Insurance | ¢ 633,33 Property Taxes YES
& Assessments a month Homeowner's Insurance NO
Amount can Increase over time [:] Other: NO
Sea page 4 for details \ .
See Escrow Account on page 4 for details. You must pay for other property
costs separately,

Closing Costs

$ 4,745.45 Includes $1,156.50 In Loan Costs -+ $3,598.95 In Other Costs - $10
in Lender Credits. See page 2 for details,

Cash to Close

$ 165,556.61 Includes Closing Costs. See Calculating Cash to Close on page 3 for detalls.

CLOSING DISCLOSURE

PAGE 1 OF 5- LOAN ID# 0494480072-002
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Total number of lines has been exceeded, Please use the individual 2a and 2b documents.

CL.OSING DISCLOSURE PAGE 2 OF 5 - LOAN ID # 0494480072-002
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Closing Cost Details

Borrower-Pald -

AtC[oﬂpg Before Goslng

Pald by -

" Others -

Ji¢}
01 % ofLoan Amount(Polnts)

Ses Addifonal AG1 Trems

02 Processing Fee

to Wells Fargo Bank, NA

$ 495.00

03

04

05

06

07

08

; B, Servicas Borrower Did Not Shap For . .. -

01 Appralsal Fee

fo Wells Fargo Bank, NA

$625 00

410.00

02 Credt Report Fee

to Welis Farga Bank, NA

$ 22,00

03 Tax Service

to Wells Fargo Bank, NA

$ 70,00

04 Title-Closing Escrow

05

06

07

08

05

10

-C. Sarvlces Botrower DId Shop Foy & .. : .-

-4 509,50

01 Attorney's Fee

1o Ferrara Law Fir, PLLC

$ 375,00

02 Courler/wire fee

to Ferrara Law Frm, PLLC

§ 75,00

03 CpPL

to Fetrara Law Firm, PLLC

P 25.00

04 Title - ALTA Endorsement Form 8,1 (Environmen to Ferrara Law Firm, PLLC

$ 100.00

05 Title - Lender's Title Insurance

to Ferrara Law Firin, PLLC

% 500.50

% 1,650,50

06 Tltle Binder

to Ferrara Law Arm, PLLC

$ 100.00

07 Titie Exam/Review

to Ferrara Law Flrm, PLLC

$250.00

08 Tile Search

to Ferrara Law Firm, PLLC

$ 200.00

09 Wire/Courler Fee (seller)

to Ferrara Law Firm, PLLC

10

11

"D, TOTAL LOAN, COSTS (Borrowar-Pald) 7

% 1,156.50

IEPa

Loan Costs Subtotals (A+ B + C)

§1,i5650 |

CLOSING DISCLOSURE

PAGE 2a OF 5 - LOAN ID # 0494480072-002
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APPLICATION AND CERTIFICATE FOR PAYMENT AIA DOCUMENT G702 i: {nstructions on reverse side) i PAGE 1 of 2 PAGES
TO (OWNER): PROJECT: H APPLICATION NO:6 . Distribution to:
Dr. Alired and Mary Jenkins Jenkins Residence o OWNER's REP
Jenkins Residence B PERIOD TO: 11/26115 :
i ) CONTRACTOR
- FROM (CONTRACTOR): VIA (ARCHITECT): ARCHITECT'S .
Ferrara Buist, L1C. . PROJECT NQ:
' B . CONTRACT DATE: . Agugust 22, 2014
CONTRACT FOR: E Application is made for Payment, as shown below, in connection with the Contract.
Custom Residential Home " Confinuation Sheet, AIA Document G703, is attached. :
CONTRACTOR'S APPLICATION FOR PAYMENT
CHANGE ORDER SUMMARY . descr | . 1. ORIGINAL CONTRACT SUM 741,095.00
Change Orders approved in ADDITIONS DEDUCTIONS . : 2. Netchange by Change Orders - : 5 140,773.13
previous months by Owner 1% 144,01487 | 3 (10,000.00) 3. CONTRACT SUM TO DATE (Line 1 +2) $ o 881868113
TOTAL - 4. TOTAL COMPLETED & STORED TQ DATE § 52260763
. . " (Column G on G703) .
Date Approved - -
) paidseepage2 - i : -
4 9/9/2015 $ 24825 ’ ¥
5 10/0/2015 s 6,510.04 i
6. TOTAL EARNED LESS RETAINAGE . $ 822 607.63
1
7. LESS PREVIOUS CERTIFICATES FOR .
. PAYMENT (Line § from prior Certificate) S 643,760.70
TOTALS 3 6,75825 | $ - . 8. CURRENT PAYMENT DUE ) S_~ ;. 178,846.93
Net change by Change Orders $ 140,773.13 : 9. BALANCE TO FINISH, PLUS RETAINAGE S 59.260.50
g {Line 3 less Line 8) . -

The undersigned Contractor certifies that to the best of the Contractor's knowiedge,
information and belief the Work covered by this Appiication for Payment'has been
completed in accordance with the Contract Decuments, that all amounts have been
paid by the Contractor for Work for which previous Cerfificates for Payment were
issued and payments received from the Owner, and that current payment shown
herein is now due. . 3

CONTRACTOR:
Ferrara Buist, LLC.

Qoo Vfighok
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AlA
Ferrara Buist: Jenkins Residence .
PAGE 2 ©OF 2 PAGES
AIA DOCUMENT G702, APPLICATION AND CERTIFICATE FOR PAYMENT APPLICATION NUMBER &
contzining 's signed Cextification is APPLICATION DATE 117112015 .
In tabulations below, amount are state te the nearest dallar, . PERICOFROME |7  10/06/2015
Use column 1 on Centracts where variable retainage for fine items may zoply. - TG:. . 1142042015
A B T [ H !
TTEM TOTAL R Retzinage
NO DESCRIFTION OF WORK SCHEDULED COMPLETED | . :
VALUE AND STORED | !. BALANCE
TODATE s TO FINISH
(D+E+F4) S
L (GIC) €6
lots and tand 118.000.00 } $118,000.00 | $ - $ 118000.C0 100% - $ -
canete basement 29,000.0¢ 2900000 { $ - $ 28,000.00 § * 100% - $ -
Eeneral $ 3961070 31,680.00 7,830.70 $ 3861070 ] ! 100% - S -
BEQ, E 4,80000 | S - e 2 800.00 2800001 - 58% 2.000.00 -
outside decking and porch $ 1502750 {$  8500.00 3,500.00 1200000 | ' 80% 3,027.50 -
pool/patioffenca/landscpe $__75,000.00 | $ 30.000.00 [ § 40,000.00 70,000.00'[" ' 93% 5,.000.00 -
rough carpentry materisls {frama humber) $__ 7e.000.00 | S 79.000.00.[F - - 79,000.00 { * 100% - -
rough carpentry fabor § _4g000.00 | S 49.000.00 | § - 3 49,000.00 00% - S =
roofing P n $ 1250000 12500.00 | 8 - 42.500.00 00% - 13 -
{windows and doors $__ 24.900.00 24.000.00 | 8 - 24.000.00 § ! 100% ~ -
brick Seli - 3s00000 (S 3400000 [§ - 34,000.00 | _: “100¢ -~ -
siteworks dearing grading lot balance 12,500,008 { 5 12.500.00 - 2,500.00 100¢ - -
concrete drives and walks 5.500.00 - 6,500.00 E 6,500.00 1809 - -
well S ___42g0.00 4,200.00 - 3 420000} ' 100% - -
Jsestic $ 4,500.00 ‘- |S 450000 S 4,500.00 00% - -
cabinetry S___302040.00 28065005 213500 s 30.200.00 | | 100% -~ E -
tle 12,000.00 12,000.00 | & - S 12,000.00 | i 100% - E -
carpet. 4,000.00 i- 1S 400000 s 4000.00 | ° 100% - -
hardwood S 10.000.00 B,000.00 2,000.08 3 10,000.00 | * -100% - -
bult ins and mudrecm ik nz S az0000 4.260.00 - $ 420000 | * 100% - -
intezior trim <eors and tim Jabar S  13,500.00 42.000.00 1,500.00 g 13.500.00 | ¢ _100% - -
irtterior and exterior paint 5 1235000 - s 12.550.00 S ___12,850.00 | T 1009 -~ -
drywall and insulation $__ 18.500.00 48,500.00 | § - 468.500.00 | ' 100% - -
Hurnbi $ 1755000 47,850.00 | 3 - 17.850.00 | 100% N E -
felectricat and lighting $ yesonoo [$ 1150000 { $ 600000 47.5C0.00 | : S0% 20000018 -
HYAC S 1881750 12500.00 | $  6317.C0 E 18.817.00 | -+ 100% - 18 -
low voltsge and security S 200000 | 5 1.500.00 | 3 SC0.C0 S 2.000.0C | @ 00% - 5 -
o $ ioco000lS$ 1003000 (S - S 10000.00 | - 100% - 18 -
st2lrs $ 4soooo |3 450000(S - s 4.500.00 { . 100% - 15 -
¢ doors /showrnr doars/acessorios Ssoooo | § 3.000.00 2 500.00 5.500.00 { . 100% ~ E: -
bandrails/gutters/exterior Tim detsils 5200008 - 00,00 6.200.00 | ~_ 100% = 18 =
change order 2 26470.00 { § 23.235.00 3,235.00 26470.00 { ' 100% - -
718 fee $ 2871380 |$ 15000.00 ]S 13273.80 S 2827380 | | 100% - ~
| 3 §39717 (3 3185008 320217 S 638717 | . 100% - $ -
granits s {203} $ {2.03) S {2.03} 100% - $ -
tife $ 2027551 1013.00(s 101455 S 2077.55 100% - 3 -
cabinetry upgrages S 1597451 S 800.0018 787.45 S 1,507.45 100% - S -
sppliances credit $ fouc000)] $ (10,000.00)] S - § _ (10.000. 100% RE -
lighting $ - S P S - S - 0% - S -
H s446500| §  6.000.00 | $ 16,233.00 S 22233.001 * 50% 22330645 -
00 &8 Mottiple Rems k] 3SA7I S 352473 |5 - 352473 100% - g -
Rearvard ool additions per design S 75,0000¢ |5 250000013 25,000.00 £0.000.00 7% 25.000.00 | § -
g2r3ge doors and carpet with some deductions 3 2482513 . s 24825 24825 100% -
change order S s 65100115 - s 6510.01 5,510.01 100% ~
. S -
$881,858.13 | $643760.70 [ $178,845.93 | & - $ 822607.63 83% 5326050 { § -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
Alfred and Mary Jenkins, ) C/A No. 2016-CP-46-1001
‘ )
Plaintiffs, ) g’,{
) < ?3- AN
|2 ) AFFIDAVIT Q[OZ 2w
. Y i
N .
Ferrara-Buist Conipany, LLC, d/b/a ) %xf:‘go"i - t—?
Custom Crafted Homes, ) w2/ ;1
) g E £
Defendant, )
)

Personally appeared before me Herbert W, Hamilton, who being duly sworn, deposes and says:
L.

Tam over the age of 18 and competent to make this Affidavit,
2,

~Tam counsel for the Plaintiffs in the captioned case.
3

Attached hereto as Exhibit A are copies of documents provided to me by counsel for the
PDefend

ant. I was informed by counsel for the Defendant that the attached documents are the closing

statements for the sale of the house located at 3022 Dreamcatcher Circle, Fort Mill, S.C.

4, Attached hereto as Exhibit B is

a copy of the last pay request submitted by the Defendant.

o L

Herbert W, Hamilton -

State of South Carolina
County of York

Subscribed and sworn to before me this 7ol ‘
day ofm, 2016, . -

COul i
ofary Publicw /O/J-?/7

4840-9376-6457, v, |
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ )
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
Alfred and Mary Jenkins, ) CASE NO.: 2016-CP-46-1001
)
Plaintiffs, ) Response to Plaintiffs’ Notice of Motion
Vs. y and Motion for Partial Summary
) . Judgment e =2 ‘g’z., '
Ferrara-Buist Company, LLC, d/b/a ) @ n% = =
Custom Crafied Homes, ) s 2 0
) 20n W
Defendant, ) %Ty:‘«r m
Ron -
) 2L E oo
To: Herbert Hamilton, Attorney for Plaintiffs wre T o=
~e

Plaintiffs filed a Motion pursuant to Rule 56 of the South Carolina Rules:of Civil
Procédure. This motion is without merit and should be denied as set forth for the following
reasons:

Summary judgment is only appropriate when t'herc is no genuine issue of material fact
such that the moving party must prevail as a matter of law. See. S.C.R.C:E; 56(c). Moreovet,
summary jgdgment should only be granted "if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment asa
matter of 'law." Id. For summary judgment purposes, & court must view the facts in the light
most favorable to the nonrﬁoving party. George V. Fébri, 345 S.C. 440, 452, 548 S.E.2d 868, 874
(2001). Because summary judgment is such a drastic remedy, a court should cautiously invoke it

so it will not improperly deprive a party of a trial of the disputed factual issues. Baughman v.

Am. Tel. & Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 543 (1991).
When evaluating a summary j\idgment motion, “the evidence and all reasonable

inferences must be viewed in a light most favorable to the non-moving party.” Fleming v. Rose,
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350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002). Moreover, the Supreme Court has held in the
Hancock case that the non-moving party is only required to submit a mere scintilla of evidence in

order to withstand a motion for summary judgment. Hancock v. Mid-South Mgmt. Co., 381 S.C.

326, 329-30, 673 S.E.2d 801, 803 (2009).
“The general rule is that for a breach of contract the [breaching party] is liable for
whatever damages follow as a natural consequence and a proximate result of such breach.”

Fuller v, E. Fire & Cas. Inc. Co., 240 8.C. 75, 124 S.E.2d 602 (1962). “The purpose of an award

for damages for breach of contract is to put the [non-breaching party] in as good a position as he

would have been in if the contract had been performed.” Minter v. GOCT, Inc., 322 S.C. 525,

528 473 S.E.2d 67, 70 (Ct. App. 1996).

Plaintiffs assert in paragrabh 10 of the Notice of Motion and Motion. for Summary
Judgment that Defendant has been paid in full and that funds held in trust should be released to
the Plaintiffs. As detaiied in the Affidavit of Michael Adam Ferrara, the _Defendant asserts that it
suffered damages of at least $304,956.30. The-Défendant has not been paid in full for all
damages pursuant to the contract at issue, attached as Exhibit A to the Affidavit of Michael
Adam Ferrara,

Therefore, there are still material issues of fact to be heard by a jury and the total sum
held in trust of $663,395.37 should not be distributed, a§ itis still in dispufe. Furthermore, there
are other causes of action and issues of material fact, including but not limited to breach of

contract, alleged in the Plaintiffs’ Complaint and Defendant’s Counterclaim that must be heard

by a jury before the funds in trust can be distributed. Moreover, Plaintiffs’ Notice of Motion ahd

Motion for Partial Summary Judgment does not specify or make clear which cause(s) of action

Plaintiffs are seeking summary judgment.
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Based upon the aforementioned facts, pleadings, affidavits and applicable statutory and
common law, Defendant, Ferrara Buist, LLC respectfully requests this court deny the summary
judgment motion as there are disputes of material facts and allow the case to proceed to a jury

trial,

FERRARA LAW FIRM, PLLC
PAUL B. FERRARA, 11l
Attomey for Defendant

2300 Otranto Road

North Charleston, SC 29406

: (843) 569-5511/(843) 569-5411
November 14, 2016 : SC Bar No, 70511
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
Alfred and Mary Jenkins, ) CASE NO.: 2016-CP-46-1001
. ) ' _
Plaintiffs, ) Affidavit of Michael Adam Ferrara
vs. ) = f
Ferrara-Buist Company, LLC, d/b/a ) 3 e
Custom Crafted Homes, ) s '1‘17
) - 9
Defendant, ) PR
) xm
wue . W r-g
P

PERSONALLY appeared before me the undersigned who, being duly sworn, und®oa
says: '

1 I.I am Michael Adam Ferrara, and I am one of the owners of Ferrara-Buist, LLC.

2. Ferrara-Buist, LLC is a limited liability company under the laws of the State of South
Carolina with its principal place of business in York County, South Carolina.

3. The Plaintiffs and Defendant entered into an agreement on August 22, 2014, for the
construction of a new home. The contract is attached hereto as Exhibit “A.”

4. The Defendant fully performed all obligations under the contract.

5. Defendant sent Plaintiffs an Application and Certificate for Payment in November 2015,
attached as Exhibit B to Plaintiffs’ Notice of Motion and Motion for Piartial Summary

Judgment.
6. The original contract sum was $741.095.00. Change Orders agreed to by Plaintiffs

increased the sum due under the contract to $881,368.13.

7. Defendant has received payments from Plaintiffs totaling $643,760.70.

8. Defendant incurred incidental and consequential damages for property.taxes ($832.74),
interest on the lot closing ($6,078.10), HOA lot assessment fee (8630.00), HOA transfer
fee ($125.00), interest on non-payment of balance due ($5,952.71), commission fee to
Rinehart Realty ($25,500.00), commissions to Keller Williams ($21,250.00) and
additional drainage installation fees ($1,800.00), for a total amount of $62,168.55.

63




9. The Closing Disclosure, attached hereto as Exhibit B, is the correct and accurate Ciosing
Disclosure regarding the sale of the subject property, and not Exhibit A of Plaintiff’s
Notice of Motion and Partial Motion for Summary Judgment, This Closing Disclosure
evidences some of the damages in paragraph 8 above.

10. The damages in paragraph 8 above would not have been incurred by Ferrara -Buist, LLC
if the Plaintiffs would have performed their obligations under the contract at issue and
closed on the subject property last year.

11. As a result of this litigation, Defendant has incurred $4,680.32 in attorney’s fees and
costs.

12. Therefore, Plaintiffs owe a balance of $300,275.98, plus attorney’s fees and costs of
$4,680.32, for a total of $304,956.30, less proceeds of $140,954.29.

13. Ferrara-Buist, LLC is continuing to accrue attorney’s fees and costs as a result of

Plaintiffs’ continued breach of contract.

Mo Gl D

Michael Adam Ferrara

SWORN fo before me this 14 v
day ofvaember, 2016

P (L.S))

A Y
Notary Publt for South Carolinra
My Commission Expires: (YL l?ﬂﬂ{




Exhibit A
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@ COMPANIES

CONSTRUCTION CONTRACY

BETWEEN CONTRACTOR __& Alfred & Mary Jenkins

THIS AGREEMENT is made and entered into this _22__day of _August___ by and between
Contractor SCGC License HG116160BNCGC 70698, a South Carolina limited liability company
(Contractor) Alfred and Mary Jenkins whose slgnature appears below (Home Owner) in
conslderation of the sum of % 741,095 "(the “Construction Cost™), the
Design Drawings to he revised and notad as the “warking drawings”, (consisting uf louse, paliv,
Barage, and landscape) and the mutual promises and covenants contained hereln, and for other
good and valuable consideration. Buyer agrees 1o place a __10%__ deposit for the new bulld of
the home. The owner will seek and provide the huilder with a letter of credit to secure the
funding and purchase of the home and home-site above. Address, Lot 18 Trinity Ridge
3022 Dreamcatcher circle Fort Mill SC 29715

1) The Home Dwner and Contractor acknowledge receipt of this contract and agree to he
bound by all the terms and conditions of the aforesaid, Including Appendix I, and Appendix
Il and by their signatures of this agreement agree to be legally bound.

2) Contractor Obligations.

8) The Contractor represents and war suts 10 the Homme Owner:

I} ltisa licensed builder In the husiness of eonstructing homes and is in goed standing
with the State of South Carolina and 3ll licensing hodies, and holds all current
licenses and approvals required to construct homes In York County, SC;

i) that it has in force a General Liability policy (limits of not less than $1M per
occurrence, $2,000,000 in the aggregate) and Worker's Compensation Insurance
coverlug dll ol Ks employees and contraceors;

i That it shall construct the New Hame in a careful, diligent and winckmanlike
manner, In confermance with all applicabla building codes.

iv) That all materials used in the construction of the New 1 lome shall be new or oL re-
used, :

v} that it shall comply with all manufacturer's specifications and provide accurate
copies to Home Owner of all manufacturer's Instructions and warranties; and

Ferrara Buist, TC Homedwner

Ho cu(jwcr
Custowy Crafted - Homes

BI272014 G

:- 4{}24.‘-/ Z;/ﬁ)wpi’ﬂ/\ ! ,l,((){_,
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h) The Contractor shull construct and finish the New Home in accordance with the floor
plan & scope, this Contract and the attached specifications induding all Interfor finishes,
interfor- trim, door and closet hardwaie, all flooring, and paint, extertor coverings
{collectively, the "Work"), The Plans are incorporated in this Agreament and made a
pant of this Agreement as Appendix | and will be signed and dated by the Home Owner
and Contractor. The specifications are described in Appendix 2 and are incorporated In
this Agreciment along with the {loor plans and struclurad designs. The Work shall include
recelpt of a Certificate of Occupanty.

¢} The Contractor shall ensure that all subcontractors who petforin work oh or services
related to the New House shall malntain Workers’ Cornpensation and General Liabiiity
Insurance coverage as required by law and with limits and terms customary for
construction of simllar homes in similar neighborhoods.

3) Home Owner obligatlons:‘

a)  The Home Owner will secure funding and wilt close on the above listed property in full
no later than _

4) Payment.

a) Deposit. Upon the receipt of all required approvals froim the York County and SCOHEC s
well as AMS neighborhood Architectural Control Committee (ACC) the buitder will start
construction immediately.

by—ConstruetionDrawsThe-Contractor-will-be-finandnpthe-construction-of-tha-home-tisted
sheve—Lthe-hemeawnerdoss-rot-clese-on the-abovedisted-proparty-and-defadtstrom
hlﬁ,lher—obugax:}enu,—the—bu‘rlder'-wﬂheseweﬁw-n‘glw—mretahk&-‘.l@%—depestt—aqd—m}y
additonat-depests—on-chanpe-orders-~These- depesit- will he-rotained-ta—coverany
realier-ad-construction—+elated fees—that-will-be-tnewrred- by -the-buildershowld-the
buyer-deside-notto-clese-on-the-hemef- e huyer decides ta-pashi-the-elosing-ot
beyanrd-12/30/43 - the-builder-reserves-theight to-charga-the-huyer-1 i%t-per-month-of
18%—annval-interest-—The bulderreseran-the-rightto-market-and-sell-the-home-to
another-parky-should-the buyerdeddu-notioeloseby-12/30/148-

5} Termination of Agreement.

a)-—TFerminaton-by-Gortrgctor—Contractar-may-tersinate this-Agresmentin-the-event-Home
Ownerfalls-to-make-ony-payment dun-undes-this-Agreement-withh-ten-businessdoys
followlng-netice-from-Contractar-that-such-paymontwas dues

I ;:l]um Butsl l I ( Flomeowner II()mvm\nm
Cugton Crafted Homey

Wi o ALTRED Y JENKINS MARYFENKINS

8220014 G
2al?
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6) Change Orders. No change in the plans and spedfications, the Construction Cost or any
other provision of this contract shalt be binding on tie Contiactor or the Home Owner unlass
agreed to in writing by both parties. Any change order is permitted provided there is time to
make the change. A change order form will be administered by Conlraclor, reviewed and
approved by the Home Owner with a 100% payment for that change.  Any change order or
dollars spent above the agreed upon sales price that are necessary expenses in order to
receive the certificate of occupancy must be pand by the owner, Those expenses will only be
the cost of the work necessary to attain the Certilicate of Occupamy.

7} Prevailing Party. I the event of any arbitiation, any fitigation or dispute of any kind, relating
to the Work, project performance or this contract, the prevalling party shall be entitied to
reasonable attorney fees, costs and expensos, Including mechanic’s lien (ees and costs if
necessary, Arbitration is the first course of action ta take when resolving conflicts,

8) Warranties
a)  Contractor Warrantics

i} Structural:  Contractor shall warrant the structure of the New House for a period of
ten (10) years following the date of certilicate of wccupancy. Contraclor
acknowledges that it has been provided with unfellered access ta the property and
that Home Owner is relying upon Contractor’s knowledge and expertise o ensure
proper evaluation of the soil. Contractor will arrange for a soll test (Including
borings) to he performed by a llcensed professional engineer at the designated
footing area. The partios agree that the soils lesting may increase the-cost of the
construction it additlonal steel and concrete are required per the written
recommendation of such licensed engineer.

i} Defects: Contractor warrants that the Work, including all HVAC, plumbing and
electrical systems (including lighting) shall be free of all detects, latent and patent
for a perif)d of 12 months following the Completion Date.  Defects include any
moisture intrusion from any area caused by a defect in workmanship or product
defect leading to the molsture intrusion.

i) Interlor Finishes:  Contractar warrants all interior (inishes for one vvm after the
Move in date,

v} Cabinets: Contractor warrants all cabinets for a period ol b years Tollowing the
Completion Date.  This warranty includes the hinges, box construction, panel
construction and finish of the cabinet. Interion trm MITRE details will sornetimes
crack during seasonal changes In exterior weather conditions. 1 a crack In the
interior trim 15 more than %", Contractor will correct this hy applying epoxy filler to
the MITRE joint and will sand and paint only the affected area. Interior accessaries
sometimes need seasonal or annual adjustment such as doors, door knobss, strike

e ALTRED PIENCING  MARY T JENKINS
Icum 1 B\usl H £ Haomeawner llumuownu
Custon Crafted: Hoimes

8212014 (i
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plates, and door hardwarc.  These adjustments are  routine homeowner

maintenance and will be the responsibility of the homeownor,
v} Exterior Siding and Stone: Warranly for a period of one year from the issuance of ¢fo

vi} Roofing: Contractor wifl warrant the roof for a period of one year following the
Completion Date, Any additional warranty will be pursued by the homeownor with
the roofing manufacturer

W) Interior and Exterior Doors: Contractor wanonts all doors for material workimanship
and installation for a period of one year fram the Completion Date.

vili) Drywall: Home Owner will be entitied to a one-time courtesy drywall touch-up to
repair any defective nail pops and seams as a resutt of normal settling, The sanding
and painting after this touchup will be the responsibility of the Home Owner. Flat
light colors will he touched up. Satin, cggshell and deop rich colors will not he
covered, '

X} Plumbing: n addition to the defect warranty above, Contractor warrants all hard
piping for a period of 3 year to be free from defects with the product and the labor.
If aleak Is found behind a wall at a supply line, Contractor will repair this leak and
the wallboard, and or tile for a perfod of one year following the Completion Date.

x) HVAC: Contractor warrants all heating and aiv conditioning devices on the Interior
for a period of one year from the Completion Date, Contractor warrants the
compressor, motor, heat exchanger, condenser coil {parts and labor) for a perlod of
1 year following the Completion Date,

ALTRED P JENKINS MARY f";/f,/v/(//vé

l (
C wslmn/ (,r tedh Homes

Hmnmmw Huomeowner

BI04 G
Fol'7
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xi) Sewer and Wuter! (;()n(rar;tor will repair any sewer connection fssuus for one yea
from the Date of Completion. Contractor will also repair any defect from materials
and workmanship assoclated with these connections fur one year from the Date of
Completion. Contractor will help enforce all warranties assotiated with the well and
septic for the flrst 12 months after issuance of the Certificale of occupancy. Any
upgraded water and sewer cost above the allowance will be a direct cost to the
buyer. Water $4200, Sewer/Septic $5,500. Any additional well depth beyond 200
feet will be bilied at $10 per fool to the owner.

xii) Execution of the warranty: Home Owner aprees to contact Contractor and Contractor
will respond within 48 hours viv phone or e-mail. Contractor will provide warranty
service within 10 businass days unless there is an emergency. Lmergencies will be
responded ta within 24 hours. Home Dwner must allow Contraclor access to the
home lo complete all warranty requests hetwenn the hows of Sam and Spm
Monday thru Friday.

h) Manufacturer Warranties, Contractor shall ensure that all manufacturers’ warranties
are transfoerred to Home Owner in full force and effect upon the Date nf Completion.
Homeowner is required to fill out all necessary warranty information so that the Issuing
company will have a record of the transfer

9) Allowances

Allowances are for ltems that have not been selected or desipned yet. All allowances are
furnished and installed for the price shown below. The dotlars inchided for the allowances
are for an assumed style, fit, or finish. Fina) selections may raise or lower the {inal price for
these Jtems. Any decrease or Increase in price will he passed directly 1o the Home Owner
withaut mark-up. The description of these allowances i inclucied in Appendix 1. This
Contract includes the following allowances:

SEE PRICING

SHEET FOR NEW

HOME - S o
Tile S e .
Hatdwood Floors  § o
Lighting S .
Granlte e
Landscaping § ——
Carpet 5

Plumbing Fixtures S

Apphiances Sl

| tomeowner

[ERm— Bulsl, ¥ ( Homeowner

Custony Crafled - 1lomes
MNP L

507

MARY FJENKING.
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10} Miscellaneous.

a)

b)

) )

d)

e)

gl

h)

k)

m

=

n)l

Noticezs, None at this time.
Time of the Essence. Time is of the vssence in this Agrecnient.

Conditions Precedent. The aforementioned conditions precedent above are required by
the Homeowner priar to commencement af the performanc.e of this contract.

Application and delivery of all job permits is incuded.

The final construction certificate of accupancy will be delivered to the Home Owner at
the end of the project.

Al new work will be warranted as sot forth above,
Standard working hours of Monday to Saturday, 7:30 to 5:00 PM anly are included.
This Is a lump sum contract,

Job closeout will cansist of receipts of a Certificate of Oceupaney, final approval by the

tender and a final walk-thru with the Home Owner to pencrate a final agreed upon
l i

punch list, this punch list will be completed within 7 business days after the final walk
thru,

If Contractor is walting on any back-ordered materials during the end of the project the
Home Owner agrees to allow Contractor a maximum of 30 days Lo complete the
installation of thesé {tems prior to oceupying the home.

5 zones of irrigation are included and will be placed according (o the sod and plant
materlal tocations,

Utillty connection charges to he paid by cient upon completion of the home

Landscaping Is shown on the design drawings and is Included as an allowance per the
Contractor's approval. An enhancer! designed landscape plan will be included as a pant
of the work. Any additional landscaping above the allotted $10,000 will be written as a
change order to the client.

Surveying s limited to the work required to pedorm the construction shown on the
design drawings. Topographical surveys, boundiny surunys, and legal sutveys required
by the buflding department or owaer shall be provided by othors.

ALTRED P JENKINS - MARY - JENKINS

i

- IS T
Ferrara Buist, t.l . Homeawnor {Homeowiier

Custorme Crafted Homes

R0
tof?
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Closing Disclosure

This form Is a statement of final loan tsrms and closin
document with your Loan Estimate,

g costs. Compera this

Closing tnformation
Date fasued 07/16/2018

Transaction information

Loan information

Botrower ?manI rD lLeLwrence Loan Term 30 years .
Closlng Date 07/16/2016 enniier L. Lawrence Putpose  Purchase
Disbursemant Date  07/16/20168 éﬁﬁéﬁé’??&?ﬁg 553’730.'3966 Produat  Fixed Rate
8eiloment Agent  Ferrara Lew Firm, PLLC Beller q?grfarg Bu‘llst Llﬁc
Fllo# 18005 e o Loanyps %) Conventional [ FHA
Proparty 3022 Pream Cailgher CIR Ovad
FORTMILL, 8C 26716 Londer  Wells Fargo Bank, N.A. LoanD¥  XOOXXX0072-008
Sale Price $B50.000.00 MIC ¥
" Gan'thls emount Inefédde aftersloeing?. . . oy
Loan Amount $680,000 NO
interest Rate 3.5% NO
Monthly Principal & Interest | $3,053.51 NO
See Profoated Payments below for your
Estimelsd Tole) Monthly Peyment
** tods the'lodi have thees Testurés? -
Prepayment Penalty NO
Balloon Payment NO
Paysant Caloulafion . ... . Years130. . B
Principal & Interast $3,063,51
Morlgage Insurance + 0
Estimated Escrow + 0
Amoun{ can Increase aver time
Estimated Total
Monthly Payment $3'053-51
Eetimated T | This estimate Includes in escrow?
stima axes, insurance & Properly Taxes NO
&Aesessments $633.33 (® Homeowner's Insurance NO
Amount can Increase over time a month Other. Homsowners Assoclation Dues NO
Ses page 4 for detalls See Esorow Account on page 4 for delalls, You must pay for other property
cosls separately.
Cloaing Costs $4,745.45 anludas $1,]5a.so In Loan Costs * $3,5698.95 In Other Costs - $10,00 In
ender Credits. See page 2 for defalls.
Cash to Cloge $106,666.61 Includes Glosing Gosts, See Calculating Cash to Clase on page 3 for datells,

CLOBING DISCLOSURE
Wollere Kluwer Financla! Servicas

2018071418.3.2.3800-J20160120Y

PAGE 1 OF &
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Closing Cost Detalis

Borrower-Pald SellenPald Pald hy
AlClosing  BeforaClosing {  AtClosing  Bsfore Closing Others

A, Originatlon Charges

i % of Loan Amount (Poinis)

0. Processing {o Walls Fargo Bank, N.A, ] (L)$486.,00

(113

G

7

&

B. Gervioes Borrower Did Not Shop For $847.00

1 Appralsal to CoraLogle Valustion Salutions §$625,00 (L)$10.00

i1 Cradlt Report L to Carol.oglo Cratico, LLC $22.00 )

G5 Tax 8ervice to Welle Fargo Real Estale Tax Svos, LLC ) (L)370.00

[ .

Nz s

[

[

&

R

C, Bervican Borrower Did Shop For $600.60 -

51 TWie-All Endoreemanta fo Ferrara Law Flm ; (1)$700.00

u2 Tille-Attorney Fee to Ferrara Law Firm . (L)$378.00

it Title-Clag Protect Letter to Ferrara Law Flm _(L)%25.00

U Title-Courler to Ferrara Law Firm (L)$76.00
_45 Tils-ExanvAltya Oplnfon 1o Ferrara Law Fltm (1)$250.00

U Title-Insurance Blnder to Farrara Law Fim - ({L)$100.00

7 Title-Lender's Policy to Ferrara Law Fim $600.60 : (L)§1,680,60

3 Title-Title Serch to Feriara Law Flm . (£)8200.00

0. TOTAL LOAN GOSTS (Borrower-Pald) $1,168.60

Loan Cosls Subloatals (A + B + C) $500.80 | $847.00 | I

E. Taxos anc Othor Govemmant Faes

i;{ Recording Feas Deed: §14.60 Morigage: $36.00 (L)$49.60
2 CNTY Tax Stamp Desd lo York - . $635.00

1 Slate Tax Slamp-Dsad to South Carolina $2,210.00

F. Propalda $2,073.67

Iri_ Homeowner's Inaurance Premlum {12 mo.) to Btate Farm $065.00

0.7 Mortgage Ineurence Premium ( mo.) N

(. Prepald interest (§86,21 par duy from 07/15/18 lo 07/31/16) $1,108,67

0¢_Properly Texas ( mo,)

uh

G, Initial Esorow Payment at Glosing

¢! Homeowner's Insurance per month for _mo.

v Mortgage Insurance pet month for _ mo.
% Property Taxes per month for mo,

=

G5

oy

71

v Aggregate Adjusiment

H, Othor $1,626.38
i Inepection- Home - o CAROLINA HOME PRO INSPECT $1,060.00
< Pool and 8pa [napection 10 Carollna Pao] 8envicas $375.38
7 Tille-Owner Pol {o Ferrara Law Flm $100.00
[
.r._:
it -
1. TOTAL OTHER GOBTS (Rorrower-Pald) . $3,690.95
Othor Coste Bublotals (£ + F +G « H) ‘ $3,606,05 | [ I
J, TOTAL GLOBING COSTS (Borrower-Pald) » $4,746.48
Closing Coste Bubtotale (D + 1) $4,108.46 | $647.00 63,146,00 | I $5,400,00 -
Lender Cradlis (inciludes $10.00 credit for Increase In Gloslng Cosls abioye legal liml) -§10,00 | - |
CLOSING DISCLOSURE FAGE 2 OF § + LOAN 1D # XXXXXX0072

Wollers Kiuwer Finanalal 8ervices 2018071415.3.2.3800-J20160120Y 1320650216212 Borrawer Only « O




Use this table to see what has changed from your Loan Estimate.

Loan Estimate Final Did this chanpe?
» See Tolal Laan Costs (D) and Total Other Costs (1)
+Insrease exceeds legal imits by $10,00,
Totat Closing Costs (J) $6,088.00 $4,746.46f YES  See Londar Cradits on page 2 for credit of excess amount.
Closing Costs Pald Before Closing $0 ~$847.00) YES «You pald thess Cloalng Costa hefore closing
Closing Cosla Financed
(Pald from your Loen Amount) $0 $0| NO
Down Payment/Funds from Borrower $170,000,00 $170,000.00] NO
Deposlt - $8,000.00 ~$8,000,00] NO
Funde for Borrower $0 $0} NO
Sellor Cradils ~$08,145.00 80| YE8 +See Seller Credifs In Saotlon L.
Adjustments and Other Credits $0 ~$641.84| VES -+ Baes delalls In Sectlons K and L
Gaeh to Glose $164,841.00 $166,666.61

Use this table to ses & summary of your transastion,

'BORROWER'S TRANSAGTION

SELLER'S TRANBACTION
K. Duo from Borrowar at Closlng $064,309.35 M. Dus to Boller nt Closing
01 Sals Prica of Proparty $650,000.00 '+* Bala Prica of Property
2 8als Price of Any Personal Property Included In Sale V5 Sale Price of Any Parsonal Property Included In Sale
2 Clealng Cosis Pald at Cloalng (J) $4,008.45 B
il ey
Adjustmants 13 - o
i M
(154 N7
¢4 : : R g
Adjustments for ltams Pald by Seller [n Advance Adjustments for ltems Pald by Seller In Advance
1+3 CliyfTown Taxes to 3 Clty/Town Taxas
0% County Taxes to ia County Taxes
1 Assessmenis 07/18/16 to 12/31/18 $200,90 11 Asgessments
5] H
kR %]
i B
id it
L. Pald Already by or on Behalf of Borrower at Glosing $666,632.74 N. Due from Beller at Closing
1 Deposi $6,000.00 "5 Excass Deposii
7 Laan Amount $880,000,00 =t Closing Costs Pald at Closing (J)
13 Existing Loan(s) Assumad or Taken Subjsct to > Existing Loan(s) Assumed or Taken Subject to
a4 L Payoff of Flrst Mortgege Loan
W4 Beller Credit ul Payoff of 8econd Morigage Loan
Other Credits i
O =
Wt Ji5 §eller Credlt
Adjustments i
05 o
{12 e
{1 1
I vA
Adjustmants for items Unpald by Seller AdJustmants for ltems Unpafd by Seller
1% Cly/Town Taxes 1o ' % CltyTown Texes
13 Counly Taxes 01/01/18 to 07/16/118 §832.74 £ County Taxes
i’ Aesgssmanis to — 1 Asspssmants
L i
18 i
W 1Y
CALGULATION : CALCULATION
Totel Due from Barrower at Closing (K) $0864,389,35 Totat Due lo Seller at Cloeing (M)
Total Pald Already by or on Behalf of Borrowar at Claaing (L) $668,032.74 Tolal Due from Seller al Closing (N)
Cash to Close R From [ To Borrowar $166,566.81 Gash L] From [ 7o Selter

CLOSING DISCLOBURE
Whlters Kluwer Financlal Services

2016071416.3.2,3500-J20160120Y -
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Addltional Information About This Loan

Assumption
If you sell or transfar this property to ancther person, your lender

2 wii allowhunder cortaln conditions, this person to assume this

loan on the original ferms,
58 wii not allow assumpfion of thls loan on the original terms,

Damand Fesature
Your foan

[ has a demand featurs, which permits your lender to requlre early
repayment of the loan. You should review your note for detalls.

B does not have a demand feelure.

Late Payment
If your payment ie more than 78 days late, a charge of 6% of the overdue
payment of princlpal and Interest will be assessed,

Negatlva Amortizatlon (Increase in Lean Amount)
Under your loan tarms, you

1 are scheduled to make monthly payments that do not pay all of the
interast dua that month. As a réaull, your loan amount will Increase
(nagalively amortize), and your loan amount wlll llkely become lerger
than your orlginel loan emount, Increasea In your loah mount lower
the aquity you have In this propsrty.

0 mai/ hava manthly payments that do not pay all of the Inleras! due
{hat month. If youi do, your loan amount wlll Inorease (negatively
amoriize), and, as a rasult, your loan ameunt may become larger
than your original loan amount, Increases In your loan amount lower
the equlty yeu have In thls properiy. ‘

% do not have a negative amortizatlon feature.

Partial Payments
Your lender

[ may acaept paymants that are fess than the full amount dua
(parilal payments) and apply tham to your loen,

O may hold them in'a separate account until you pay the rast of the
payment, and then apply the full payment to your loa,

does hot accepl any partlal payments.

1t this loan s so!d, your new lendar may have a differant policy.

Socurlty Interest
You are granting a security Interast In
3022 Draam Calchar CIR, FORT MILL, SC 29716

You may lose this property If you do not make your payments or
satlsfy éherobllga‘ilores%lh\{s loan, yourp

CLOSING DISCLOSURE

Whltara Kluwer Finsnolel 8arvices 2018071416.8,2,3608-J20160120Y

Escrow Account
For now, your loan

{71 wili have en eacrow account (also called an "lmpound” or "trust"
account) fo pay the property costs llstad below, Without an escrow
account, you would pay them directly, pagsibly In one or two |ar(;e
Paymanls a year. Your lender may b liable for penaitles and inlerest
or falling to meke a payment,

EQGWW AT -,.." N o 3 .
Estrowed Estimated tata} amount over year 4 for
Property Costs your escrowad property costs:

over Yaar 1

Non-Escrowed Estimaled total amount over year 1 for

Property Costs your non-esorowad proparty coste!
ovar Year 4

Yol may have olher proparty cosls,
Initial Escrow A oushlon for the asgrow account you
Payment pay at olosing. Sea Seation G on pege 2.
Monthly Eacrow The amaunt [noludsd in your total
Payment monihly payment,

® will not have an escrow account because & you daclined it O your
lender does nol requlre or offer one. You must directly pay your
property costs, suoh as taxes and homeowner's {nsurance. Conlact
your tender to ask If your loan can have an escrow accotnt.

1020880210212

NoBedow - . 'y iii i L i s T el
Eslimaled $3,112.12] Eatimated tolal amount over year 1. You
Property Costs . must pay thesa coeta direclly, poastbly
over Year 1 In one or two large payments a yaer,
Escraw Walver Fee

In the future,

Your properiy costs may change and, as a result, your escrow pay-
ment may change. Yout may ba able to cancel your escrow account,
but if you do, you must pay your properly casts directly. If you fail
{o pay your property taxes, your state or local government may (1)
{mpose fines and penalties or (2) place a tax lien on this pro?erty. It
ou fall to pay any of your proparty costs, your lender mey (1) add
he amounts 1o your loan balanca, (2) add an escrow account to your
loan, or (3) requlre you to pay for properly insurance that the lender
buys on your behalf, which llkely would cost more and provide fewa
bensflls than what you could buy on your own.

+ LOAN 1D # XXOXXK007E,080
Borrower Only - -]
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Total of Paymenta, Tatal you will have pald after

you make all payments of principal, Interest,

morigage Inaurance, and loan cosls, as schaduled,

$1,101,624.80

Finance Charge, The dollar amount the loan will

coal you.

$420,368,30

Amount Financed, The loan amount avallable after

paying your upfront finance charge,

$676,601.43

Annual Percentage Rate (APR). Your costs over -
the loan term exprassed aa & rate. This Is not your

Inlerest rate.

3.600%

Total Intaerest Poroontage (TiP). The totel amount
of Intereat that you will pay over the loan tarm as a

percantage of yaur loan amount,

81.818%

Queations? If you have questions about the
loan terms or coste on this form, use the contact
Information below, To get more Information
ormake a complalnt, contact the Consumer
Finanolal Protection Bureau at
www.consumerfinance.govimortgage-slosing

Appralsa}
If the propsrty was eppralssd for your loan, Your lander ls requlred to

Flva you & copy at no additlonal cost al leas
{ you have notyet recelved i, please conta
information ilsted balow,

Contract Datalls

3 days hefore closing,
ot your lender at the

See yaur note and security Instrument for Informatlon about
« what happens If you fall to make your. payments,
«whal s a default on the loan,
+ 8ltuations In which your lender can raquire early repaymant of tha

loan, and

+ the rules for making payments bafore thay are due.

Liahlity after Foreclasure
If your (endler forecloses on this properly and the foraclostire does not

cover the amovnt of unpald balance on thls loan,

slale law may ﬁrotect you (rom llahillty for the unpald balance, If you
A

rafinance or

@ on any addiional debt on this property, you ma
lose thls protection endyhave to pay any debt re%tap y Y

ning even after

faraclosure. You may wani to consult & lawyer for mare informatlon,
(O state law doas not protect you from Habllity for the unpald balance.

Reflnance

Refinancing this loan will depend on
the praperly valus, and market conditi

refinance this loan,

Tax Daductions

our fulure financlal situallon,
ona. You may not bs abla to

If you borrow more than this property fs worlh, the Interast on the
loan amaunt above ths property's fair market value Is not deduclible
Trom yaur fedaral Income taxes. You should consult a tax advisor for

more (nformalion,

Lender

Mortgage Broker

Raa! Estate Broker (B)

Real Estate Brokor (8)

‘Settlement Agent

Name Wells Fargo Bank, N.A, Keller Willlams Realty | RInehart Realty Ferrara Law Firm, PLLC

Address 2701 Wells Farﬁo Way 1680 Ebenezer Road | 1339 Ebsnezer Rd 2300> Otranto Rd,
Mlnneagolls. M Rock Hill, SC 209732 Rock Hill, SC 20732 Charleston, 8C 20406
55467-8000

NMLS ID 360801

8C License ID 13839 0931 70611

Gontact RAYMOND G Stophen Cooley Michaal OBren Paul 8 Ferrera

ContactNMLS D | 182020

Contast - 8801 654191 70541

8C License ID

Emall ray.c.patierson@wa amle@stephencolley | michael.qbrisn@iln paul(?farraralawﬂr
lislargo.com .com shartrealty.com m.he

Phone 704-367-7828 704-661-8834 803-648-9797 843-669-6611

By elaning, you are only conflrming that you have recelved this form. You do not have to accept this loan beceuse you have signed or recelved

this form,

7—\/(/4%_ .A.,> A Jm LGiagged k] ~(S ~/ b

BriarrErtmwienca

CLOBING DISCLOSURE

Wolters Kluwer Financlal S8ervices

Dats

2016071416,3,2,0600-420160120Y

Jennifer L Lawrence

1320560216212
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Closing Disclosure

Closing Information

Date Yssued 07/15/16
Closing Date 07/15/16 -
Disbursement Date 07/15/16
Settleamant Agent Ferrara Law Firm, PLLC
Fila # 16-035 (LAWRENCE)
Praperty 3022 Dreamcalcher Circle
Fort Mill, SC 29715
Sale Price ¢ 850,000

Transaction Information

Brlan D. Lawrence
Jennifer L, Lawrence
3022 Dreamcatcher Circle

Sallar Ferrara-Buist, LLC
1201 Carollna Place Dtlve
Ste, 1

Borrowaer

-

Keller WlIllams/stephen Cooley Real Eslate

i T

OI Sale Prlce of Property $ 850,000,00 Address 1560 Ebenezer Road

02 Sale Price of Any Personal Property Included In Sale Rock Hlll, $C 29732

03 -

04 SCLicense ID

g: Contact Amle Gallagher

o7 _Lontact SC License (I ~ ~
o8 - Emall Amle StephenCooley.com
Adjustments for toms Pald by SellermAdvance - Phone (704)499 9099

09 Clty/Town Taxes E,. - ==

10 _County Taxes . eIk

11 Assessments 07/16/16 to 12/31/16 $ 290.90 Name Rinehart Realty

12 Address

13 — . Fort Mill, §C 29708

14 .

15 _SCllcense ID

c T A M Ofren

Vet Y ‘ﬁr \l?,\}‘. il Contact SCLicense ID

01 FExcess Deposlt

02 Closing Costs Pald at Closing (1) $ 45.108.50 Emall michael.obrien@rinehartrealty.com

03 _Existing Loan(s) Assumed or Taken Subject to

04 Payoff of First Mortgage Loan
_05_Payoff of Second Mortgage Loan T ol

06 Name _ - Ferrara Law Flrm, PLLC

07 B ~ Address 2300 Otrante Road

08 Selier Credit North Charleston, SC 29406

09 s

10 SCUlcense 1D

1“ R R Contact Janel K, Ferrara

3 -

13 - e .LontactSCLicense ID__ [ _ -
Adjustments for Itams Unpald by Seller . __fﬁ‘_?_"_ e janel@ferraralawfirm.net

14, Clty/Town Taxes Phone (843)569-5511

15 See Additional L, 13/N 15 Items $ 832,74

i Assessments
7

Tatal Due to Seller at Closlng (M)
Total Due from Seller at Closing (N)
cash [_]From [X] To Seller

$ 850,290.90
- $45941.24
$ 804,349,66

CLOSING DISCLOSURE

Confirm Recelpt

Ferrara-Bulst, LLC,

BY: M ;Af:(/\/""""’/

it's member &

PAGE 17(§2



Selter-Pald

At Closing

Before Closing

A, Orlgination Charges -

01 % of Loan Amount (Points)

See Additional A01 Items

02 Processing Fee to Wells Farqo Bank, NA

03

B, Servicas Borrower Did Not Shop For

01 Appralsal Fee

02 Credit Report Fee to Wells Fargo Bank, NA

03 Tax Service to Wells Fargo Bank, NA

04 THe-Closing Escrow

C. Sarvices Borrower Did Shop For

01 Attorney's Fee to Ferrara Law Firm, PLLC

$ 375.00

02 Courlerjwire fee : to Ferrara Law Firm, PLLC

03 CPL to Ferrara Law Firm, PLILC

04 Title - ALTA Endorsement Form B.1 (Environmen to Ferrara Law Firm, PLLC

05 Title - Lender's Titfe Insurance to Ferrara Law Firm, PLLC

06 Thie Binder to Ferrara Law Firm, PLLC

07 Title Exam/Review to Ferrara Law flrm, PLLC

08 Title Search to Ferrara Law Firm, PLLC

09 Wire/Courler Fee (seller) to Ferrara Law Firm, PLLC

$75.00

10

11

CLOSING DISCLOSURE

PAGE 2a OF 2
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Taxes and Other Govemment Fees

01 Deed and Mortgage Recording Fee

to York County RMC Office

Deed: Mortgage:

02 Deed Stamps

to York County RMC Office

$3,145.00

03 Mortgage Recording Fee

to York County RMC

04 Release/Sat Recording Fee

to ROD/RMC

$ 8.50

F. Prepaids

01 Homeowner's Insurance Premium

to State Farm

{(mo.)

02 Mortgage Insurance Premium

(_mo.)

03 Prepald Interest

$14.25 per day from 04/19/16 to 05/01/16

04 Property Taxes

( _mo.)

05 Home Owners Insurance-HO6

G. Initial Escrow Payment at Closing

01 Homeowner's Insurance

See Additional G.01 Items

02 Home Owners Insurance

per month for mo.

03 Property Taxes

See Additional G.03 Ttems

04

05

06

07

08 Aggregate Adjustment

H, Other

01 Commission

to Rinehart Realty

$ 10,500.00

02 HOA Dues 2016

to TRPOA

$ 630.00

03 HOA Transfer Fee

to TRPOA

$125.00

04 Home Inspection Fee

to Carolina Home Pro Inspection

05 Pool and Spa Inspection

to Carolina Pool Services

06 See Additional H.06 Ttems

to Keller Williams Realty

$ 21,250.00

07 Title Insurance Owners Policy

to Ferrara Law Firm, PLLC

08

J, TOTAL CLOSING COSTS

T

§35,108.50 |

CLOSING DISCLOSURE
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Closing Disclosure Form Addendum

Borrower(s);

Brian D. Lawrence and Jennifer L. Lawrence
3022 Dreamcatcher Circle
Fort MIll, SC 29715

Saller(s):

Ferrara-Buist, LLC
1201 Carollna Place Drlve

Fort Mill, SC 29708

Lehder: Wells Fargo Bank, NA

Settlement Agent:

Settiement Date:
Property Location:

Ferrara Law Firm, PLLC
(843)569-5511

July 15, 2016
3022 Dreamcatcher Circle

Fort Mill, SC 29715

Additional Disbursements
- Payee/Description

Seller-Pald

Other Costs-Other

At Closing Before Closing -

Keller Willlams/Stephen Cooley Real $ 21,250.00
Estate Group .
Commission . -
Line H,06 Total: $ 21,250.00
Due from Seller At Closing -
County Taxes $ 832,74
01/01/16 to 07/15/16 ‘
Line N.15 Total: $ 832.74

Confirm Recelpt

Ferrara-Buist, LLC

BY: 7‘4 A‘VQA/——-—-

It's member

CLOSING DISCLOSURE ADDENDUM
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
Alfred and Mary Jenkins, ) CASE NO.: 2016-CP-46-1001
)
Plaintiffs, ) Notice of Motion & Motion for
VS, _ ) Reconsideration r3
) < "\ﬁ,} = o
Ferrara-Buist Company, LLC, d/b/a ) By 2 o
Custom Crafted Homes, ) e © AL
) S o
- I35 :
Defendant. ) %m 'i o o
) i = 34!
e WO
TO: Judge S. Jackson Kimball o s o

PLEASE TAKE NOTICE that on the Tenth (10"™) day following service ﬁereof, or as
soon thereafter as they may be heard, the Defendant, Ferrara-Buist, LLC, by and through its
undersigned attorney, will move before the presiding judge of the Court of Common Pleas of
York County for an Order pursuant to Rule 59 of the South Carolina Rules of Civil Procedure
granting the Defendants’ Motion to Reconsider the order entered by this Honorable Court on

November 28, 2016, in the above captioned case.
PLEASE BE PRESENT TO DEFEND IF SO MINDED!

FERRARA LAW FIRM, PLLC

Paul‘i3. Ferrara, 111
Attorney for Defendant Ferrara-Buist, LLC
2300 Otranto Road :
North Charléston, SC 29406
S.C. Bar No.; 70511

December 1, 2016 (843) 569-5511/(843) 569-5411 fax
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Ferrara-Buist Company, LLC, d/b/a
Custom Crafted Homes,
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Defendant, Ferrara Buist, LLC, by and through undersigned counsel, submits the
following in support of its Motion for Reconsideration under Rule 59 on the South Carolina
Rules of Civil Procedure:

1. Procedural History

Plaintiffs filed this action April 1, 2016, for an equitable lien, restitution, and breach of
contract, Defendant filed its Answer and Counterclaim on April 28, 2016, asserting breach of
contract, slander of title, and cloud on title, and moving for injunctive relief. The motion for
injunctive relief sought to remove a lis pendens filed on the subject property to allow the sale of
th¢ property to proceed forward without delayior a lien on title,

This Honorable Court entered an order on July 25, 2016, ordering the proceeds of the sale '
be deposited with the Clerk of Court pending further agreement of the parties or order of the
court. Plaintiffs filed a Motion for Partial Summary Judgmeht on September 29, 2016, to which
Defendaﬂt filed a response with an Afﬁdavit of Michécl Adam Fer_réra.' |

On November 28, 2016, the Court entered an order releasing Ferrara Buist, LLC’s

proceeds from the sale of the subject property at the Clerk of Court, to the Plaintiffs, which is the

subject of this motion.
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iI. Factual Background

Plaintiffs’ and Defendant entered into a contract dated August 22, 2014, for the contract
of a new home. The original contract sum was $741,095.00, and change orders signed by the
Plaintiffs increased the sum due under the contract to $881,868.13. Defendant reéeived payments
from Plai»ntiffsfotaling $643,760.70. However, the Plaintiffs breached the contract and refused to
move forward under the agreed upon terms. As a result, Defendant suffered damages, as detailed

in the Affidavit of Michael Adam Ferrara on file with this Honorable Court.

111 Argument
A. Rule 67
Rule 67 of the South Carolina Rules of Civil Procedure states in full:
In an action in which any part of the relief sought is a judgment for a sum of money
or the disposition of a sum of money or the disposition of any other thing capable
of delivery, a party, upon notice to every other party, and by leave of court, may
deposit with the court all or any part of such sum or thing, whether or not that party
claims all or part of the sum or thing. Money paid into the court under this rule shall
be deposited as directed by the court in any bank or institution authorized to receive
public funds, and shall be withdrawn only upon the check of the clerk of court in
favor of the party to whom the order of the court directs.
Pursuant to Rule 67, the parties agreed to, and your honor ordered, that the proceeds of
$663,395.37 from the salc of the property from Ferrara-Buist, LLC to a third-party be held by the
clerk of court. Defendant agreed to deposit the proceeds in its possession to the clerk of court.
However, Defendant did not and would not have agreed to release such proceeds to the
Plaintiffs. Defendant intend.ed for the money to be held in trust until the resolution of the case,
but did not intend for the money to be released to Plaintiffs because Defendant has suffered
damages as a result of Plaintiffs’ breach, and therefore Defendant argues that Plaintiffs are not

entitled to the full amount of funds deposited with the court. This material fact is clearly

established by the Affidavit of Michael Adam Ferrara of Ferrara-Buist, LLC, Thus, Ferrara-
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Buist, LLC respectfully requests the Court to hold that there are material questions of fact;
specifically, that whether PIaintiffs or Defendant breached the contract at issue and the damages
resulting from said breach.

However, if the money should be released from the clerk of court, Defendant asserts that
the money should have been released back to the originating paty, Ferrara-Buist, LLC. In order
to release the funds to any party besides the originating party, would be to make findings of fact
and legal conclusions with regard to breach of contract and damages in this case. Furthermore,
by ordering money be paid to Plaintiffs and release of 'the funds on deposit, the judge has grantgd
summary judgment and ruled on this case. This issues of breach and damages are questions of
material fact for trial and should not have been determined at this juncture.

B. Sufficient _Notice

“Procedural due process requires (1) adequate no‘tice; (2) adequate opportunity for a
hearing; (3) the right to introduce evidcnce; and (4) the right to confront and cross-examine

witnesses.” Moore v. Moore, 376 S.C. 467, 657 S.E.2d 743 (2008).

Plaintiffs filed a Partial Motion for Summary Judgment and a hearing was set on said
motion. Defendant filed a response to Plaintiffs’ motion as well as an Affidavit of Michael Adam
Ferrara. In said response, Defendant stated “[m]oreover, Plaintiffs’ Notice of Motion and Motion
for Partial Summary Judgment does not specify or make clear which causé(s) of action Plaintiffs
are seeking summary judgment.” Despite the ambiguit_y, Defendant prepared for the hearing on
summary judgment pursuant to Rule 56 of the South Carolina Rules ,Of Civil Procedure, arguing
that no such motion should be graﬁted on the basis that issues of material fact existed to be tried

by a jury.
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Defendant essentially disguised its motion to release the proceeds held by the court as a

motion for summary judgment, and the court moved forward on said grounds, despite

' Defendant’s lack of notice. As a result, the judge’s order violates Defendant’s due process rights.

IV, Conclusion

Defendant respectfully requests that this Honorable Court reconsider its order entered
November 28, 2016. Defendant asserts that the proceeds should either be released back to the
originating party, Ferrara-Buist, LLC, or re-deposited with the clerk of court pending a trial on
the merits.

FERRARA LAW FIRM, PLLC -

Paul B. Ferrara, 111
Attorney for Defendant
2300 Otranto Road

North Chatleston, SC 29406

v S.C. Bar No.: 70511
December 1, 2016 (843) 569-5511 / (843) 569-5411 fax
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THE COURT - All right, this is case number 2016-
1001, Alfred and Mary Jenkins against Ferrara Buist
Company, LLC. Present on behalf of plaiﬁtiff is Mr. Herb
Hamilton, and present on behalf of the defeﬁdant is Mr.
Paul Ferrara. This is the defendant’s motion to alter or
amend my prior Order. So Mr. Fefrara?

MR. FERRARA - Yes, Your Honor. May it please the
Court. T appreciate: Your Honor allowing mé to address
this, and I don’t want to waste the Court’s time; I
understand the Court’s Order ruling before, but just for
the record, Your Honor, I -- I wanted to just bring up the
procedﬁral_portion éf this -- this motion that Your Honor
ruled upon and issued én Order-on, and that Mr. Hamilton,’
as you‘recall, Your Honor, filed a motibn for partial
summafy judgment in this case, —--—-

THE COURT - Yes.

MR. FERRARA - --- and I was prepared for that,
Your Honor, and, you know, filed and served a counter-
affida&it, which I think Your Honor eveﬁ admitted created a
question of fact, but then Your Honor went on to'rule in
this particular case to return the money that was held by
the clerk, and with all due respect, Your Honor, I just --
I felt as though —-- I was surprised by the motion and the

Court’s Order. I understand that Your Honor, you know, has
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the inherent authority to make_;ulings on matters that are
before you, but I wasn’t aware at the last hearing that
really, essentially, what I needed to be prepared for was
not a summary judgment argument, Your Honor, but really an
equitable argument and address Your Honor about whether my
client should be -- should be entitled to return of the
proceeds that were held by the clerk at_that time or not,
and that it really was not a summary Jjudgment motion. And
50 —--~

THE COURT - But the subject matter of what was
heard was always what -- was always their claim that the
mohey being held by the clerk should be paid out to them.
That was always the same subject matter.

MR. FERRARA - That was the same subject ---

THE COURT - I'm just the one who quibbled over
what is it called, what should we cali this motion, I
guess, if you want to say it that way. Go ahead.

MR. FERRARA - And I could be wrong, Your Honor,
but T -- as I understand it and think about it
procedurally, you’re -— the posture of the case is that
Your Honor had already signed a Consent Order by the
parties that the proceeds that were undisputed were to be
held by the clerk ---

THE COURT - That’s right.
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MR. FERRARA - --- pending the outcome of the
case, and what Your Honor did was when you issued your
ruling in your Order, you determined the plaihtiff’s
outcome andlthat the money that was being held by the
clerk, the plaintiff now has and the plaintiff has no claim
-—— thé plaintiff’s claims are no more. The plaintiff has
no claim now as a result of Your Honor’s Order, and wﬁat
I'm asking your Court, respectfully, to do is to change
that, because T -- I believe, Your Honor, that the rules
would allow Your Honor either to tell the parties that you
do not want the clerk»to hold the money and return the
money to where it originated or allow the clerk to hold the
money in trust until the matter is determined, and those

are the only two options. I think for Your Honor to rule

‘that the money goes to a party who did not deposit the

money with the Court was overstepping your bounds at that
point.

THE COURT - All the parties agreed to deposit the
noney to the Court.l

MR. FERRARA - And that was by agreement, but the
parties did not agree to return the money to some other
location than where it originated.

THE COURT - I agree with that.

MR. FERRARA - And that’s -- that’s where Your

Honor effectively —-- as I understand that if Your Honor
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makes a ruling that effectively ends in a summary judgment
for plaintiff or defendant, then that is granting that,
where, you know, granting a motion for summary Jjudgment,
basically, ending the plaintiff’é éase in this case. And
so the plaintiff has no claim'and now the defendant has a
claim for a breach of contract.

' THE COURT - Yeah, and I -- that’s acknowledged in
the Order. I'm not sure the plaintiffs don’t have a claim.
I didn’t -— I didn’t refresh my memory about the -- what’s
left in their complaint, so I just don't recall that right
now, but; clearly, it eliminated any claim the plaintiffs
had to the money that was by consent deposited with the
clerk of court. And the -- that was always the basis of
the plaintiff’s motion, that the money -- called a motion
for partial summafy judgment, that the money was to be
returned —- should -- should be paid out by the clerk to
them and then, you know, there was, obviously, as we know, .
there was a lot of argument about why, and that’s where I

ruled.

"MR. FERRARA - It - and, Your Honor, just um --
and I understand the Court’s ruling. _What I was saying Was
that, in effect, Your Honor, if you have a cése where
plaintiff is suing the defendant for money in general énd

that -- and the money is identified through whatever
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vehicle, that money is deposited with the Court and then
the Court rules that the money that the plaintiff is suing
the defendant for be returned to plaintiff when it did not
originate by deposit from the Court from the plaintiff,
then effectively the Court has issued judgment in favor of
the plaintiff on those claims.

THE COURT - I granted -- if you want to say-it
that way, I granted the plaintiff’s motion for partial
summary judgment that -~ that they had an undeniable claim
to the money as a matter of law. I further ruled that --
that to —- to ﬁold the money or to -- there was no basis
upon which to pay the money to the defendant, because the
defendant will have then been paid the same money twice.

MR. FERRARA — Okay. Well, and I -- if that’s the
Court’s ruling, that’s the Court’s fuling, but I =- I just
am asking Your Honor to -— you know, this motion is to-
reconsider becauée there’s ‘an affidavit disputing that
point, that the money -- that the plaintiffs asked Your
Honor to return to them, that you did Order, there’s a
dispute about that as established in the affidavits that
are filed with the Court. There’s a dispute about the
money --—-— ~

THE COURT - All right,lwell, let me hear Mr.
Hamiltbn.

MR. FERRARA - Okay.
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MR. HAMILTON - Well, Your Honor, I'm -- there is
—-- there is not a dispute in my view about the fact that
the plaintiffs paid the contractor through the course of
this construction project -- forgive me not knowing the
exact numbers —- but six hundred some thousand dollars —--—-

THE COURT - Six forty-one, I think, was the
number, something like that.

MR. HAMILTON - And that fact, I think, is
undisputed, and that’s the point of the motion here. The

contractor, if allowed to have retained the money from the

sale of the house after he had already paid six hundred and

sixtyw—— been.paid six hundred and sixty thousand dollars,

they terminated the contract, had a breach of -- had a

dispute, terminated the contract, he turns around and sells

the house for -— in my -- in our view —---

THE COURT - A profit.

MR. HAMILTON - --- arqguably more than he would’ve

gotten had he continued the contract with my clients} but

at any rate, fully the amount that they had paid, so he has

that money in his possession twice. And if we are put on -

-~ once that closing started to occur, if we had not filed

the lis pendens that we filed, he would have it in his

hands and we have to go chase a judgment for that mohey.
THE COURT — Because he owned the property the

whole time.
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MR. HAMILTON - Because he owns the property, he -
— there is no lien on behalf of the -- our clients, the
complaint in the case asserts an equitable lien for payment
in there (sic), so as we stand here today and as we stood
here when we argued this motion before, the contractor has
in his posséssion, even after the money is deposited in the
Court, still has that first six hundred and sixty thousand
dollars that Dr. and Mrs. Jenkins paid him. The six
hundred and thousand dollars (sic) thaf was put into the
clerk of court’s office came from the closing the second
time the house sold. If -- I think -- I think the one
sentence that struck me, I think, strongly about this is
that the plaintiff does not have the right to a security
for his claim. If he’s sayiﬁg here today that.he has no
more damages, then the case is over, becausé he’s been paid
all the money he was entitled to under our contract, but
that’s not true. I don’t ———

THE COURT - I think - I think he’s saying that
your client has no more damages.

MR. HAMILTON - No, I ---

THE COURT - But the -- I think that does not
comport with the allega - other‘allegations in the

complaint.
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MR. HAMILTON - Exactly. There are consedquential
damages, I think, alleged by both parties that go beyond
the contract balance itself.

THE COURT - Right.

MR. HAMILTON - But the contract balance itself is
undisputed. They’ve gotten their money back; Ferrara Buist
has gotten the money théy were paid for the house. They're
all back where they started, and we’re arguing noQ about
who caused what because of the breach of contract, but -
but I don’t think there is a dispute about the fact that he
was paid, that the reasons the funds were-placed with the
clerk of court is it had already been paid once for that
work. And to hold the Jenkins’.money for that purpose
twice was completely inequitable in this circumstance.

THE COURT - Okay. 1I'm going to deny -- deny the
mofion. I did not -- I did not recite in the Order that I
was granting the plaintiff’s motion.fbr summary judgment,
partial sumnary judgment, but that’s effectively what I did
based on the balapqe -— of the -- of the rights and
equities of the partieé;‘ I can issue a Form 4 that says I
granted partial summary judgment but everybody knew what
the aréuments were abéut. Everybody knew what was at
issue. The motion dealt, if I remgmber right, entirely and
only with these funés on deposit with the clerk, and I

stand by my-findings and rulings in the Order with respect
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to that money, and I, specifically, say that the Court is
not ruling upon or granting judgment of any kind as to the
claims of either party and makes no determination as to any
entitlement to damages due either party. I just -- I say
that -- if the money had been paid to the defendant from
the proceeds of that sale, it would’ve been paid twice to
that extent,vbecause the loan balance was -—- I don’t have
the numbers in front of me, but the loan balance was six
hundred and ---

MR. HAMILTON - There was no loan.. The Jenkins --

THE COURT — I mean the disbursements is what I'm
trying to say. The disbursements were six hﬁndred and
forty-three thousand seven hundred and sixty dollars and:
eighty cents, so I -- I deny your motion, and I’1l1 do an
Order.

MR. FERRARA - Thank you, Your Honor.

MR. HAMILTON - Thank you, Judge.

(END OF TRANSCRIPT)
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THE COURT: All right. This is case number 2016-1001,
Alfred and Mary Jenkins against Ferrara Buist Construction,
LLC -~ Company, rather, LLC. Plaintiffs’ motion for partial
summary Jjudgment. Mr. Hamilton?

MR. HAMILTON: May it please the Court. We’'re here
today on what I havé called a.partial summary Jjudgment,
because what I'm asking the Court to deal with is a deposit,
a trust deposit, that is in the amount of $663,395.37 and
based on the history of this that I’'m going to relay to you
that is reflected by the affidavits that counsel and I both
have filed, we contend that there is no question of fact
about what should be done with that trust deposit. -

THE COURT: This is related to £he sale of the house;
right? |

MR. HAMILTON: Yes, sir. Yes, sir.

THE COURT: -Okay.

MR. HAMILTON: I represent Dr. and Mrs. Jenkins, who

signed a contract with Ferrara Buist Construction Company to

build a house for them and then sell them the house once it
was completed. The title to the property was in Ferrara
Buist and stays -- stayed in Ferrara Buist until the house
was recently sold.

Your Honor, the -- with the addition of change orders,
the final contract price for the house fof Dr. and Mrs.

Jenkins was $881,868.13. There was no mortgage. Dr. and
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Mrs. Jenkins paid cash out of other funds they had arrénged.
So that from the time the contract was signed until the
issues began to arise between the two parties and the
contract was terminated, they paid every pay request that
was made on time until the last one that came without equity
when the parties ended up in a dispute.

They have paid -- the Jenkins have paid $643,760.70.
The difference between that}number and ﬁhe amount of the
deposit was that they provided some fixtures that they
bought and installed in the house, some fixtures and ceiling
fané, which would have stayed with the house, so those were
improvements to the hoﬁe that they paid for. . In addition,

THE COURT: Outside of what they paid?

MR. HAMILTON: Outside of the amount ﬁhéy paid for the
construction itself. |

THE COURT: Right.

MR. HAMILTON: Although the contract did not have in it
any provision for interim partial payments, in fact, that’s
the way it was handled. They -- the contractor submitted to
the Jenkins partial pay requests and the Jenkins paidvthose
on a regular basis without any retention or question up |
until the end. So when the contract was -- when the dispute
arose, --

THE COURT: Can I stop you a second?
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MR. HAMILTON: Yes, sir.

THE COURT: I read through this yesterday and we've
already got -- we already have money on deposit with the
Clerk of Court?

MR. HAMILTON: Yes, sir.l

THE COURT: Right?

MR. HAMILTON: Right.

THE COURT: 663,395.37?

MR. HAMILTON: Right. Correct.

MR. FERRARA: Yes, Sir.

THE COURT: And that was for the release of the -- and
the Jenkins paid that in -- no.

MR. HAMILTON: No.

THE COURT: Yeah. Right. Buist paid that in—

MR. HAMILfON: Right.

THE.  COURT: ---to release the lis pendens. Is that
right, Mr. Ferrara®?

MR. HAMILTON: That’s correct.

MR. FERRARA: Yes, Your Honor.

THE COURT: Okay. |

MR. HAMILTON: We -- when I got involved in the case, I
found out that they had paid over $600,000—

THE COURT : Rigﬁt. |

VMR. HAMILTON: ---into this matter. The title was

still in the contractor’s name. They didn’t have a mortgage
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or a lien. They had no security and were not protected at
all. T filed an action at that time to assert an equitable
lien on the property by reason of the payments for this
construction and filed a lis pendeﬁs.

THE COURT: ARight.

MR. HAMILTON: As a result of that, both parties took
the position that the other one breached, as is--—-

THE COURT: Right.

MR. HAMILTON: ~--~fairly common in these things, and
both agreed that the contract was terminated and Férrara
Buist -- am I saying that right?

MR. FERRARA: Buist. |

MR. HAMILTON: Buist; I should know that.

THE COURTE There was a Forrest Buist and it was
spelled the same way, once upon a time.

MR. HAMILTON: Well, I know -- I know Forrest Buist and

THE COURT; And he was a contractor.

MR. FERRARA: He's from Florida, so --

MR. HAMILTON: I know a Buist from -- never m;nd'——
ﬁhfough my church, but -- where was I? ‘

THE COURT: I’'m sorry.

MRT HAMILTON: When -- oh. Yeah. The cgntractor,
after the contract was terminated, put the house on the

market.
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THE COURT: Right.

MR. HAMILTON: To their credit and to everybody’s
advantage, the house sold—

THE COURT: Right, for 850,000.

MR. HAMILTON: ---for $850,000. So at that point in
time where we stood was the eight hundred -- the Jenkins had
a conﬁract for $881,868.13. They had paid $643,760.70. As,
of November of 2015, which was the last date of the last pay
application, the contractor indicated that there was

$59,260.50 left -—- of work left to be done on the original

'contract. So —-

THE COURT: All right. Where is that in all this?

MR. HAMILTON: That’s -- where is that number?

THE COURT: Yeah; uh-huh.

MR.,HAMILfON: It should be -- it’s on the pay request

that both parties have submitted, the application for the

final pay request, which I think was number 12 or something

like that. I can put my hand on it if -- it might take me a
minute.

THE COURT: ' Is it one of the exhibits attached to your
Answer and Counterclaim, Mr. Ferrara?

MR. FERRARA: I’'m not sure if it is, Your Hénor, but T
think it’s attached to Herb’s motion. .

MR. HAMILTON: I think it’s attached to my affidavit.

MR. FERRARA: It’'s- attached to his affidavit that was
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filed with the CourtL

THE COURT: Bear with me,

MR. HAMILTON: It’s not in what you just filed?

MR. FERRARA: Oh, no.

MR. HAMILTON: I’11l find it.

THE COﬁRT: Herb, I don’t believe I have the affidavit.

MR. FERRARA: Your Honor, if I may, --

THE COURT: I do think it’s -~ there’s a sheet attached
to your Answer and Counterclaimlthat looks like what we
might be talking about.

(WHEREUPON, discussion was conducted off the record
between Mr. Hamilton and Mr. Ferrara.)

THE COURT: $59,260.50?

Mﬁ; FERRARA: Yes. Your Honor; may I approach?

THE COURT: Yes, sir.

MR. FERRARA:  Okay. I think this is what Mr. Hamilton
was referring to.

MR. HAMILTON: That'’s correct.

THE COURT: Oh, that? Okay. I’'m sorry.

MR. FERRARA: There's a --

THE COURT: That’s the pay request. It’s not --

MR. HAMILTON: That’s the last pay request that they
submitted and what they chose is the stafe of -- and there’s
no disagreement about that -- the state of progress at that

point in time was they had completed almost --
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THE COURT: And that was submitted by the contractor?

MR. HAMILTON: Contractor. Yes, sir:

THE COURT: Right.

MR. HAMILTON: So there was $59,000, plus or minus,
left to be done to comélete the contract, the original
contract for $881,000, at that point in time.

l THE COURT: Well, let me stop you a second. I'm
looking at the pay request. Numbers confuse me. They had
~- at the time of this pay request, they had paid
643,760.707

MR. FERRARA: Correct.

THE COURT: At that time there was -- the contractor
claimed an amount due of 178,846.93%?

MR. FERRARA: Correct.

THE COURT: Was that -- that wasn’t paid, though;
right? v

‘MR. HAMILTON: That wasn’ t paid by-

THE COURT: But you’re saying—

MR. HAMILTON: ---my clients.

THE COURT: ---it was covered by the --

_MR. HAMILTON: Yes, sir.

THE COURT: -— the sale®?

MR. HAMILTON: The sale -- the sale of the house, after

the termination of the Jenkins’ contract, was for $850,000.

THE COURT: Right.
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MR. HAMILTON: The difference -- obvioﬁsl&, the
difference in that and the original contract price was
$30,000, thereabouts.

THE COURT: Uh-huh. So the —-

MR. HAMILTON: In order to allow the sale to go through

and release the lis pendens, we agreed to place the entire

amount of payments that had been made by my clients into

trust with the Clerk of Court and we did that and the sale

went thréugh.

THE COURT: Uh-huh.

MR. HAMILTON: So it is my position now thaﬁ the amount
of the“funds -- where we stood at that timé,was that the
Jenkins had paid everything they were aske& upAuntil the
point of termination, until that last pay request was filed.

THE COURT: Right. | -

MR. HAMILTON: They -- that covered all the pay
reqﬁests up uﬁtil the términ;tion of the contract when there
was only $59,000 left to be doqe, Qork that was required.

THE COURT: But a—hundredvand -- roughly 179,000 due®?

MR. HAMILTON: éorrect.

THE COURT: Claimed at least?

MR. HAMILTON: Correct. But that -- those funds, then,
were collected when they.sold the house, so that the
contractor both -- had both the full payment of the amount,

of the $850,000, plus the amount that the Jenkins had paid
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him for the same work. So it’s our position that -- the
affidavit that counselnfiled in opposition to this motion
asserts several consequential damage claims and it was just
filed recently, but --

THE COURT: I don’t have either one of your affidavits.
Did you email me one? Did you email me one? |

MR. HAMILTON: We filed these some time ago, ours.

THE COURT: I'm sorry. It doesn’t matter. Go ahead.
I'm following you.

MR. HAMILTON: There are consequential damages that
both sides have claimed and that’s ﬁhy I called- .

THE COURT: Right.

MR. HAMILTON: ~--~this partial summary judgment. It’s
our position that he has been paid for everything he was
entitled to be paid, had the contract been originally
performed, except for thé difference between the two
contracts, but --

THE COURT: What do you mean by the difference between
the two contracts?

MR. HAMILTON: §881,000 versus 850.

THE COURT: The 881 and 850. Okay. All right.

MR. HAMILTON: But to get to the 881 - $881,000, they
would have to do the additional $59,000 worth of work that
was stili outstanding that was left to be done.

THE COURT: Well, hold on. Let me stop you there. I’'m
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sorrxy. It looks like that the work done, based on the pay
requests, was roughly $822,000.

MR. HAMILTON: Correct.

THE COURT: So from 850, that’d leave 28.

MR. HAMILTON: That's right.A | |

THE COURT: But that pre- -- that only assumes that —-

- that’s good only if this $59,000 worth of work was not done,

‘cause that would be added‘on onto the 822, rbughly. Mr.
Ferrara, is that right?

MR. FERRARA: I --

MR. HAMILTON: You lost me..

MR. FERRARA: Your Honor, if 1 may, and I didn’t want

tec cut off Mr. Hamilton, but the -- this pay request, just

to help clarify, was_dqne back in November of 2015.

THE COURT; Right.

MR.'FERRAﬁA:v And I agreé, genefaily,‘with what Mr.
Hamilton said, however, after this submittal was reﬁuested,
the 822,607, there were some éhange orders, as I un&erstand,
from my client and I can present this affidavit, Your Honor,
for the Court, if yoﬁ don’ t have one in the file, that
basically made the contract go up to 881 and that’s what
Herb was referring to.

THE COURT: Yeah. Don’t confuse me now right yet. Go
ahead and let him finish. |

MR. HAMILTON: I have -- I've talked myself around in
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circles trying to deal with this math myself énd I've tried
to simplify it for myself the best I could and I probably
just complicated it for everybody else, but it is my‘
position, based on the assértions that counsel has made in
tﬁe affidavits that were served is that what they are asking
the Court to do is to take the money that our -- that was
placed in escrow and the reason it was placedvin éscrow was
because they were -- they had already paid that amount of
money in to the coﬁtrabtb:'and those funds have now been
recovered by reason of the sale. So they have asserted in
their affidavits that there are consequential damageé, just
like property ta#es and various other things that are
independent of the completion of the éontract itself,-—-

. THE COURT: Uh-huh.

- MR, HAMILTON:_ ~-—-which we deﬁy, but even assuming
that’s true, we’re not here asking about judgment on those
thingé. What we are saying is they don’t have the right to
have that money held in trust to secure their claim going
forward. They have been paid in fﬁll for everything that --
for all the work that.Dr. aﬁd Mrs. Jenkins paid for as it
was done and they don’t get to recover those things twice.
That’s what we contend is happening.

THE COURT: So what you want is to receive that money
that’s been paid in? |

MR. HAMILTON: Yes, sir, I do and that will not end the
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case. We both have counterclaims.

THE COURT: And then leave the rest of it hanging?

MR. HAMILTON: As with any judgment witﬁ'any case like
this that there is:

THE COURT: Okay. All right. Go ahead. Is that it?

MR. HAMILTON: 1I’11 stop there before I confuse it any

further.

THE COURT: Okay. All right. Paul?

MR. FERRARA: Yes, sir. May it please the Court. With
all due respect, Your Honor, summary judgment should be
denied on a breach of contract action and that the question
of the intent of the parties and who breached first and
that’s what we’re talking about; that plaintiff claims that
my client’s breached, my client’s claimed the plainfiff
breached is a‘question of fact.

THE COURT: I don’t -- I don’t have any diépute with
that. |

MR. FERRARA: And in that regard, Your Honor, summary

judgment should be denied.

THE COURT: Well, I don’t think that’s what he’s asking
for. I think -- I understand---

MR. FERRARA: Oh..

THE COURT: ---him to be asking for the release of the
money that was deposited with the Clefk to his clients.

MR. FERRARA: ' Right, but in order to do that, Your

3
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Honor, respectfully, would require you to grant summary

judgment on his clients’ claim, because from his clients’

perspective, he’s saying that we -- we’'re owed the 643. My
client is saying you owe us some more money beside -- out of
that 643.

I agree with Mr. Hamilton that his.clients paid the
643, but -~ but there’s -- associated with the breach of
contract is the question of fact about how much does the
plaintiff owe the defendant. If the plaintiff breached, how
much do they owe? That’'s a question of fact.

THE COURT: Correct. Correct.

MR. FERRARA: And that’s why I, respectfully, think
that Your Honor should deny the motion.

THE COURT: Well, how much do you claim?

MR.AFERRARA: That -- Your Honor,; if I may just submit
the affidavit of Mr. Ferrara.

THE COURT: Yeah. I’'m sorry.

MR. FERRARA: Yes, sir., Yes, sir.

THE COURT: I don’t knoﬁ why -- if I’ve misplaced it, I
apologize. I don’t know why I don’t have it. |

MR. FERRARA: This is what he sent me (showing a
document to Mr. Bamilton).

MR. FERRARA: Your Honor, may I approach?

THE COURT: Yes, sir. \

MR. FERRBRA: Just in a nutshell, if T could boil it
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down, I think -- and I spoke -- and I'm speaking candidly,
Your Honor. I spoke to Mr. Hamilton to try to see if we
could come to an agreement on what the amount of money in
dispute is and I think to answer your question directly,
Your Honor, it’s about $165,000, plus ongoing attorney’s
fees if my client prevails, but —; and so ﬁhat I proposed,
in order to resolvé this, was that Mr. Hamilton and I come
up to some number that allows his client to get return of
some of those proceeds, even though I think summary judgment
should be denied, but just in the interest of justice, to
try to move the case along so that his clients can recover

some of that money.

THE COURT: Well, here -- what I’'m thinking is that he

may have used -- that the term summary judgment isn’t the
appropriate thing to apply to all this. You’re not --
‘;ause you’re telling me everybody’s preserving their
claims; right?

MR. HAMILTON: Correct.

THE COURT: You're not getting judgment on -- as'to
liability? |

MR. HAMILTON: No, sir. I'm not asking for that. I
mean, that’s why I called it partial summary judgment and
maybe summary judgment was the—

THE COURT: I’'m not sure it is.

MR. HAMILTON: ~--inappropriate term. I don’t know
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what else it would be, but it would be an order of the Court
releasing those funds, because it’s our position that they
have, in fact, been paid for those things which those funds
represent, for the work represented by that deposit.

THE COURT: And the difference between what has been

paid and the 850 is roughly $200,000? You sold the house at

850°?

MR. FERRARA: Yes, sir. Yes, sir. Yes, sir.

THE COURT: You claim -- |

MR. FERRARA: My client netted -- I did the closing,
Your Honor. My client -- I looked back at it today. My

client, I think, netted a hundred and forty -- forty-some --
a little over $140,000 and the remaining money went to the
Clerk of Court to be in trust and just, if I may, Your'
Honor, -- sorry, Herb. | |

MR. HAMILTON: Go ahead.

MR. FERRARA: In order to accomplish a sale, you know,
I called Mr. Hamilton and I propésed the amount of money
that hié client was claiming to be deposited - in trust,
because that would be the damages that I thought they would
be happy with, you know, in the event that they prevail,
they get the 643. Obviously; nmy client has damages
associated with the same breach of contract and they’re less
than that and so I took the position that it would be less-

and just for today’s purposes, Your Honor, I’ll represent to
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you that my client would be amenable to -- and I need to
double-check tﬁe math, but I believe around $210,000 -- all
but $210,000 my client would be amenable to. The difference
between the six -- the money in -- with the Court and two --
$210,000 could be returned to -- because that would give my
clien£ -- my client’s seeking about $160,000 of damages
aséociated with the breach, plus, I thought, the $50,000
buffer is more than enough for attorney’s fees and there --
I agree with Mr. Hamilton, there’s not a dispute about
anything over and above that, but i do think that,
obviously, with the consent, the Court can do it, but I
think‘without consent the issue is effectively granting
summafy judgment for one party or another in one way, shape
or form and I, respectfully, think that that would be
inappropriate.

THE COURT: I think that -- héve a seat.

MR. FERRARA: Okay.

THE COURT: I think that, if I understand what Mr.
Hamiltoﬁ’s asking for, the term summary judgment is not
appropriate. It’s more to me -- it sounds more to me iike a
request that in -- and this sounds like Charleston -- in
equity. It’s no longer appropriate that the 643,000 be held
in escrow, because in a typical'case, -- in a typical case,
you folks would be here and neither of you would have a fund

set aside from which to collect and I don’t know that it -—--
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given the way this developed and given that Mr. -- that the
defendant has realized a significant portion of the
difference between what they’ve paid in and what the
property was sold for, as being roughly $200,000, 208,000 --
no -- $207,000, I guess. It doesn’t seem to me like it ié
equitable for -- to sustain a fund from which somebody could
collect. T do not think he’s entitled to summary Jjudgment.
That’s not what we’re talking about.

'MR. FERRARA: Yes, sir.

THE COURT: We Qot a fund that, by agreement, was set

aside in order that the property could be scld. There isn’t

any dispute that the plaintiffs paid in this money that’s in

escrow in order -- and it seems to me that, certainly, if
they are.—— if that mbney is released to them, that doesn’t
impajir -- it doesn’t impair the defendant’s ability to
collect a judgment against them and there is -- and the
plaintiffs -—- I don’t remember the rest of your claim. I'
don’t know what else is -- I haven’t read the contract.

Does the contract provide attorney’s fees to the winner?

MR. FERRARA: Yes, sir.

MR. HAMILTON: Well, and that, of coursé, is a matter
of contention, too, whether they get attorney’s fees or we
get them, but-—

THE COURT: That's right. That’s right. Sure.

MR. HAMILTON: ---our position about the return of this
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fund of money is based -- I can make the argument -- based
on the assumption that they get all their consequential
damages. They still have to prove their daméges—

THE COURT: Su?e.

MR. HAMILTON: ~---and I'm going to -- if you include
the $643,000 that we paid in with the sale proceeds, they’ve
collected over a million dollars worth of money for a
$881,000 contract.

THE COURT: Now, that math I don’t understand.

MR. HAMILTON: $881,000 plus—

MR. FERRARA: The 6437

MR. HAMILTON: ---643, which we paid.

MR. FERRARA: Your Honor, if I might --

THE COURT: Which he doesn’t have, though. They hadn’ t
collected it. 1It’s set aside.

MR. HAMILTON: No. They -- no. They had --

THE COURT: Well, they had it and put it back.

" MR. HAMILTON: They had it and that’s why it was set
aside, because they already hadvit.

THE COURT: And coughed it up. Yeah. Okay. Yes, sir?

MR. FERRARA: Your Honor, I do have the settlement
statement from the closing. It has the net number, which is
different. -

THE COURT: That is attached to -- it is attached.

MR. FERRARA: Oh, it is? Okay.
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THE COURT: Yeah. Well, at least part of it. The
front page -- yeah, it is. Thg whole thing is.

MR. FERRARA: Your Honor, as a testament to your age
and wisdom, the settlement -- the Real Estate Settlement
Procedure Act changed and now the settlement statement’s

even more confusing than when you were, you know, assisting

withAtransactions, but this Exhibit A, I think, Your Honor,

the Seller Transaction—

THE COURT: Yeah.

MR. FERRARA: ---shows Ferrara Buist gets 798.

THE COURT: Seven hundred --

MR. FERRARA: Right.

THE COURT: Uh~-huh. Uh-huh.

MR. FERRARA: And so, Your Honor, the affidavit that’s>
filed and we haven’t fully conducted discovery and my client
has filed an affidavit with the Court claiming $881,000 of
damage or, excuse me, contract damages, plus those
additional damages and I héven't done the math, but I just
wanted to be clear that Ferrara Buist did not receive the
full amount of -- Ferrara Buist still today, this day, has
not received all proceeds that would be due and owing under
the contract, because the amounts of money that were
disbursed, as I represented to you, Your Honor, after
closing costs were a hundred -- a little over $14b,000 to

Ferrara Buist and so Ferrara Buist, just to be clear,
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received 140,000 out of this 800.

THE COURT: Uh-huh.

MR. FERRARA: The Clerk of Court received the
remainder.

THE COURT: I understand.

MR. FERRARA: Okay. Andlthen so Ferfara Buist, if
we' re adding those numbers, Your Honor, has received 140
plus the 643. 1Is that right? Yeah. That’s close.

THE COURT: The payouts;---

. MR. FERRARA: Yes, sir.

THE COURT: ---the one I'm looking -- the last one was
payout number 6, looks like, each of those, I assume, based’
on the contract, included an amount of profit. Does the
contract say what the payouts include?

MR. FERRARA: No, sir.

iHE COURT: So what are the payoutslbaeed on? -

MR. FERRARA: It shows -- well, I'—-

THE COURT: Would this have had documents attached to
it or not?

MR.,FERRARA: Yes, sir, and I apologize. I wasn’'t
trying to mislead the Court. I was just saying I don't
know— |

THE COURT: You're not.

MR. FERRARA: ---that the profit is delineated, but the

line items, yes, are delineated in the contract on all those
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different -- and I have it, Your Honor, it’s real hard to
read, but all of the different -- in fact, Your Honor, I

think this is a page that would be attached that details the

881.

THE COURT: I know I'm thinking too hard,---

Mﬁ. FERRARA: TIt’'s hard to read.

THE COURT: ---but numbers confuse me.

MR. FERRARA: Oh, yeah. Very briefly, --

THE COURT: 1It’s based on scheduled value?

MR. FERRARA: Yes, sir. Just, if I might, very
quickly, Your Honor, speak to fairness. If we're -- if Mr.

Hamilton’s motion is in the interest nf equity or fairness
or justice, maybe ex parte Dibble, I think that the amount
of money; if the Court’s so inclined to grant that relief,
the calculation should be the 881,868 minus the monies
received, becausevI don’t believe, Your Honor, that -- I
believe what these two amounts -- the 178 and the 59, Your

Hénor, I think that would be, like a total of two hundred

and --

THE COURT: Well,.—~

MR. FERRARA: -- two hundred and some odd thousand that
Ferrara Buist was expecting to get through -- and they only

received 140 out of the closing and the remaining went to
the Clerk.

THE COURT: That -- the problém is that the defendant,
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‘up to the point of these folks parting ways, up to the point

of payout number 6, had presumably recouped everything they
had paid to build this house to that point, except for the
178,000 that was the pay request.

MR. FERRARA: And, additionally, Your Honor, there was
ten percent retainage at the end, which is that 59,000 on
Exhibit B that is standard in the industry that the
contractor -- |

THE COURT: Oh. Thaﬁ says balance to finish, plus
retainage.

MR. FERRARA: Yes, sir.

THE COURT: So that is entirely retainage?

MR. FERRARA: Yes, sir. That —-- no, that’s the amount
of money that the Jenkins would owe. So to be clear, Your
Honor, in this situatiop when the Jenkins said we don’t want
you to finish or we’re done, they actually had two hundred
and thirty-some odd thousand dollars left under that
contract.v

THE COURT: To pay?

MR. FERRARA: Yes, sir.

THE COURT: Of which the defendant has, in terms of
just the contract, of which the defendant has recouped all
but $31,868?

MR. FERRARA: Your ﬂonor,'I haﬁen’t done the math, but

I think that it’s a little more than that, because I know
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that the defendant received, and I can get the exact
numbers, Your Honor, around $140,000. |

THE COURT: No. That’s not what I'm saying.

MR. FERRARA: ©No? Okay. I apologize.

THE COURT: What I’'m saying is from the -- just based
on the construction contract, the --

Mﬁ. FERRARA: Oh. Yes, sir. Yes) sir. Yes, sir.

THE COURT: -- the defendant recouped all but
$31,868.13 of what it claimed it had in the house.

MR. FERRARA: It did, Your Honor, but I --

THE COURT: Now, I understand -- I understand the reai
estate commission now and all that kind of stuff as lying
out there, but the defendant recouped al; but $31,686.13;

Now, if the defendant’s entitled to some more -- some
consequential damages, that may or may not ultimately be
addéd to that, but they recouped all but roughly $32,000.

MR. FERRARA: Your Honor, reséectfully, if my client
wanted me to file -~ asked'me to file a motion to recover
the 643, because now the Jenkins -- because it’s not fair
that the Jenkins hold the money, I don’t think that would be
fair and in the interest of justice, just like I don’t think
--= I think, in all due -- with all due respect, it’s better
that the Clerk hold the money unless we can agree tovsome
amount of money that’s not in dispute. Otherwise, any

ruling by Your Honor is effective -- I know that it’s
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subject to change, but in the short -- in the short run,
Your Honor, it appears to be a judgment.

THE COURT: I’'m not going to grant a judgment. What
I'm going to do is, the contract as recouped, contract --
comparing the contracts, all but 31,868.13 of the money the
contractor claims, Ferréra Buist -- how did you éay it?

MR. FERRARA: Buist.

MR. HAMILTON: Buist.

THE COURT: Buist.

MR. FERRARA: Yes, sir.

THE COﬁRT: Okay. They recovered all but that. I'm
going éo order the Clerk of Court to release to the
plaintiffs 643,760.70 minus 31,868.13 and that 31,000 can
remain in escrow, pending the outcome of the rest of the
case. The contractors have been paid.

It isn’t summary judgment, because I'm not deciding the
liability issues that both of you still have, but the
contractor has been paid, except for $31,868.

MR. FERRARA: Your Honor, with all due respect, may I
respond to that? .

THE COURT: Well, you can, but that’s going to be my
order.

MR. FERRARA: Sure. I understand, but in order to make

that order, Your Honor, you’re presupposing that the damage

- == that the contract terms that say that if one party
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breaches or another party breaches, there’s damages that
flow from that,;—-

THE COURT: Yeah.

MR. FERRARA: ---you’'re presupposing those damages.

THE COURT: No. '

MR. FERRARA: You’'re leaving those open to be decided?

THE COURT: Your client has been paid all but $32,000.
The rest of it is —-- while there may be some-—— while the
claim may be based on contract law, it’s got nothing to do
with what these people -- your guy’s been paid everything
he’s due except $32,000, subject to your claims and his
claims, their claims. That’'s my order.

MR. FERRARA: Okay. Thank you, Your Honor.

THE COURT: So you neéd to do me an order in W?rd
format and email it with a copy to Mr. Ferrara and we’ll go
from there.

Now, you need this back, Paul?

MR. FERRARA: I may, Sir.

kTHE COURT: And, well, let’s -- back on. Don’'t qouch
it in terms -- I'm not granting anybodj summary Jjudgment,
but --

MR. HAMILTON: Right.

THE COURT: Literally, it’s based upon the equities of
the parﬁies. |

MR. HAMILTON: I know, Sir,.
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THE COURT: It isn’t fair to -- yeah, the equities of
the parties. I don’t know how to express that. When you
send an order, I’'1ll figure it out.

MR. HAMILTON: Well, they’ve had the use of this money
since oﬁr people paid it and we have not had the use of any
of it.

THE COURT: Well, I understan&, but you do the order
and I'l1l tweak it, as I always do, like I need -- when I
think I need to.

MR. HAMILTON: Okay. Thank you.

THE COURT: Thank yoﬁ.

(END OF REQUESTED TRANSCRIPT)
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) CERTIFICATE

COUNTY OF YORK )

I, the undersigned‘Shannon E. McGilberry, official.
Court Reporter for thé Sixteenth Judicial Circuit of the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete transcript of the
record of all proceedings had and evidence introduced in the
hearing of the captioned case, relative to appeal, in the
Court of Common Pleas for York County, South Carolina, on
the 17*" day of November, 2016.

I do further certify that I am neither of kin, counsel
nor interest to any party hereto.

In witness whereof, I have hereuntoksubscribed my name,

this 25 day of May, 2017.

Mot epinl

Shannon E. McGllberry, A f_

My Commission Expires:

April 26, 2027
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HAMILTON

MARTENS
ATTORNEYS AT LAW

Herbert W. Hamilton

Of Counsel
herb.hamilton@hamiltonmartens.com
Dial: 803-329-7607

December 8, 2016

Via U.S. Mail and Email [paul@ferraralawfirm.net]
Paul Ferrara, 111 _

FERRARA LAW FIRM, PLLC

2300 Otranto Road

North Charleston, South Carolina 29406

RE:  Alfred and Mary Jenkins
Our File No.: 11848-001

Dear Paul:

_ Now that the house has been sold, we need to consider whether it makes sense for either
party to continue this litigation. Both parties contend that the contract was breached by the other
party. From my review of the file material, including emails and other communication from the
contractor, I believe we will be able to show that Dr. and Mrs. Jenkins did everything that was
required of them and that the contractor failed to build the home as required by the plans and
specifications, building codes and accepted industry practice.

Now that Dr. and Mrs. Jenkins have received reimbursement of the payments to the
contractor, they will be able to show consequential damages exceeding $30,000, not including
attorneys’ fees. The successful party is entitled to recover attorneys’ fees which will surely
exceed $50,000 if the litigation continues.

While Dr. and Mrs. Jenkins are confident in their legal position, they understand the time
and effort involved in pursuing their claim. In order to put this behind them and in the spirit of
cooperation and compromise, they are prepared to drop their claim against Ferrara Buist if
Ferrara Buist will drop any claim they may have against them.

Please let me know as soon as possible if Ferrara Buist is willing to drop their claim.
While we are considering this proposal, I would like to request a 30-day extension of time to
respond to discovery.
Yours very truly,
Herbert W. Hamilton

HWH/dh

Hamilton Martens, LLC

130 East Main Street (29730) « Post Office Box 10940 (29731) « Rock Hill, South Carolina
Phone: 803.329.7672 « Facsimile: 803.329.7678 « www.hamiltonmartens.com
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CERTIFICATION BY COUNSEL

I, the undersigned counsel, does hereby certify that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

: . 62’&
Respectfully submitted this day of November, 2017.

I N—

Paul B. Ferrara, 111

SC Bar No. 70511

2300 Otranto Road

North Charleston, SC 29406

(843) 569-5511/ (843) 569-5411 fax
paul@ferraralawfirm.net

Attorney for Appellant




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

Honorable S. Jackson Kimball, Master-in-Equity

CASE NO. 2016-CP-46-1001
APPELLATE CASE NO. 2017-000600

Alfred Jenkins and Mary Jenkins, Respondents
V.

Ferrara-Buist Company, LLC d/b/a Custom Crafted Homes, Appellant

PROOF OF SERVICE

Paul B. Ferrara, III

SC Bar No. 70511

2300 Otranto Road

North Charleston, SC 29406

(843) 569-5511/ (843) 569-5411 fax
paul@ferraralawfirm.net

Attorney for Appellant



I, the undersigned counsel, hereby certify that I have served the Record on Appeal upon the
Respondents, Alfred Jenkins and Mary Jenkins, by depositing a copy of the same in the United
States Mail, postage prepaid, on November &, 2017, addressed to their attorney of record,
Brian S. McCoy, 378 E. Main St., Rock Hill, SC 29730.

Respectfully submitted this ﬁ day of November, 2017. W
Paul B. Ferrara, III
SC Bar No. 70511
2300 Otranto Road
North Charleston, SC 29406
' (843) 569-5511/ (843) 569-5411 fax

paul@ferraralawfirm.net
- Attorney for Appellant




