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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF PICKENS ) CASE NO. 2006-CP-39-1826
J. Scott Kunst, )
) o
Plaintiff, ) s
) DEFENDANT DAVID LOREE'S
V. ) ANSWER TO COM‘PL‘AINTZ”
, ) ' ' b
Richatd Gaby, Barbara Van Andel— ) T
Gaby,-and David Loree, ) =
) N
Defendants. ) =
)

The Defendant, David Loree, subject to his Motion to Dismiss, answering the
Complaint of Plaintiff, states as follows:

FOR A FIRST DEFENSE

) 1. | Each -qnd every allegation of the Complaint not herein below specifically admitted
s denied and strict proof demanded tl#ereof. o

2. - Defendant adm‘its thathc’is without vin.formation sufficientto form a'belief as'to the
aliegaﬁons of Paragraph 1 and therefore denies same.

3. " This Defendant admits the alleg’ations of Paragraph 2

4, Answering Paragraph 3, this Dcfenddnt .adm'its ‘only‘_s_o;m}lc‘h .thgt Kupstwerkg -
Corporation, pursuant to contract, constructed a fe‘sidellce,for'tl}e Defendants Richard Gaby and )
Barbara Van Andel Gaby in Pickgﬁsvﬂ_c‘qunty,SQ}uth Cgrzc')_li_]_‘]gt_n;‘ SodEar U ’: —

5. This Defendant denies the allegations of Paragraph 4.

0. Defendant answers the aﬁmissions and denials in Paragraph 5 in the same manner

in the same manner consistent with his previous admissions and denials.



7. This Defendant is without information sufficient to respond to Paragraph 6,
therefore denies same.

8. Answer Paragraph 7, this Defendant admits only so much of Paragraph 7 as.alléges : i
that Defendants Richard Gaby and Barbara Van Andel Gaby entered into a contract with |
KunstWer’ke Corporation. Any and all allegations contrary to the terms and conditions of said |
contract are denied and strict proof demanded thereof.

9. Answering Paragraph 8, this De}endant admits only so much of Paragraph § as
alleges that the home under centract with Kunstwerke Corporation and Defendants Richard Gaby-
and Barbara Van Andel Gaby was one of several homes owned by the Gabys.

10.  Answering allegations of Paragraph 9, this Defendant is without information
sufficient to form a belief and therefore denies same.

= 1l Answering Paragraph 10, this Defendant'is without information sufficient to form

an opinion or belief as to the allegations in Paragraph 10 and therefore denies same.

s 12. Answering Paragraph 11, this Defendant is without information sufficient to form

an opinion or belief as to the allegations in Paragraph 10 and therefore denies same.
13. Answering Paragraph 12, this Defendant admits only so much that the project was’
ﬁnanced by the Gabys. This Defendant denies the remaining allegations.

14.  Answering Paragraph 13, this Defendant would allege and show that a fiduciary

,"_:g;e’la_ti‘ohship existed between Kunstwerke Corporation and the Defendants Richard Gaby and

“Barbara Van Andel Gaby." All remaining allegations are denied.

15.  This Defendant denies the allegations of Paragrap'h 14.



16. This Defendant is without information sufficient to form a belief as to the
allegations of paragraph 15 and therefore denies(same.

17. Answering Paragraph 16, this Defendant admits only so much that Kunstwerke
Corporation provided progress billings to Defendants Gaby for the purpose of determining
amounts allegedly due. All contrary allegations are denied.

18.  Answering P_éragra_ph 17, this Deféndant admits that Kunstwerke Corporation’s
billings including subcontractor and supplier invoices which Kuhst;V’éfke Corporation represented
had been paid.

19. This-Defendant denies the allegations of Paragraph 18.

20. Answering,Paragraph 19, this Defendant specifically and expressly denies that
such allegatibns_ and would .éllege and show that as a matter of law, the invoices included on
Kunstwerke Corporation’s progress billings were held in trust by Kunst#verke Corporation on
b,ehalfofthose subcontractors arid supplies included in said progress billings.

21. This Defendant denies.the allegations of Paragraph 20,.

22. This Defendant denies the allegations of Paragraph 21.

23. Answering Paragraph 22, this Defendant admits only'so miuch of said paragraph as
alleges that Defendants weré not required to maintain a construction deposit withdrawal account.

24  This Defendant denies the allegations ofParagraph 23.

25. Answe.r_ing Paragraph 24, this Defendant admits that Defendants Richard Gaby and
Barbara Van Andel Gaby wired funds in‘payment of progress billings.

26.  This Defendant denies the allegations of Paragraph 25.



27. Answering Paragraph 26, this Defendant admits only so much that David Loree is
an employee of the Gaby family.

28. This Defendant aé]mit‘s" that David-Loree was in contact with Plaintiff and
Kunstwerke Corporation on behalf of the Gabys, all remaining allegations are denied.

29.  This Defendant admits that Defendant David Loree, acting on behalf of the
Defendants Richard Gaby-and Barbara Van Andel Gaby; terminated Kunstwerke Corporation’s
performance on the project by reason of Kunstwerke Corporation’s breaches of contract and fraud.

30. Answering Paragraph 25, this Defendant is without information sufficient to form a
belief as to the allegations of Paragraph 29 and therefore denies same. -

31 This Defendant denies the allegations of Paragraph 30.

32. Answering Paragraph 31, this Defendant is without information sufficient to form a

‘belief as to the allegations of Paragraph 31 and therefore denies same.

- 33, Answering Paragraph 32, this Defendant is without information sufficient to form a -

B :_b_e“lief és to the allegations of Paragraph 32 and thergfore denies same.

34. Answering Paragraph 33, this Defendant specifically and expressly denies the A
allegations of'said paragraph. -

35. Ans»vering Paragraph 32, this Defendant admits only so much of said paragraph as
alleges that a binder was provided to the Defendants. This Defendant specifically and expressly
_deﬁies all remaining allegations of this paragraph.

36.  This Defendant denies the allegations of Paragraph 35.

37. This Defendant denies the -allegations of Paragraph 36.



38. Answering Paragraph 37, this Defendant responds to the allegatiohs of said
paragraph in the same mannér and consistent with its admissions and denial; of the proceeding
paragraphs.

39.  This Defendant admits only so much of Paragraph 38 as alleges that this Defendant
communicated with suppliefs-and subcontractors of Kunstwerke Corporation for the purposes of
completing performance of the contract defaulted by Kunstwerke CQI;pQ'r‘ati_onj.v

40. Defendant denies the-allegations of Paragraph 39.

-41.  Defendant denies the allegations of Paragraph 40;

42. | Defendant denies the allegations of Paragraph 41, 42, 43, 44, aﬁd 45,

43. Answer\'ing Paragraph 46, this Defendant responds to the allegations of said
paragraph in the same manner and consistent with its admissions and denials of the proceeding
paragraphs.

44: Defendant denie; the alle_gatio’ns of Paragraph 47, 48, 49, 50, and 51. |

- 45. Answering Paragraph 5,2_,‘this Defendant responds to the allegations of said
paragraph in the same manner 'and._consisfent with its admissions and denials of the proceeding
paragrabhé

46.  Defendant deni.es the allegations of Paragraph 53, 54, 55, 56, 57, 58, 59, 60, 61,

and 62.
FOR A SECOND DEFENSE
47. This Defendant herein incorporates by reference all previous allegations consistent
herewith.
5



48. The Defendant would respectfully allege and show that the Complaint fails to state

- claim upon which relief can be granted.

FOR A THIRD DEFENSE
49.  This 'Defen'da;ntA heremmcorporates byr—eference all previous allegations consistent
herewith. |
50.  This Defendant would respectfully allege and show that Plaintiff has failed to join §
an indispensable party within the meaning of Rule 19, that party being Kunstwerke Corporation
and would allege and show that in the absen_ce_of Kunstwerke Corporation, complete belief cannot.
be accorded among those already parties, that Kunstwerke Corporation would claim.an interest in

the subject matter of this éction, that the absence of Kunstwerke Corporation would leave this

Defendant with a substantial risk of incurring double, multiple or otherwise inconsistent

ohli ggFioxls.
FOR A FOURTH DEFENSE
(Lack of Privity)
51. This Defendan't herein incorporzﬁes by reference all previous allegaﬁons consistent
herewith,
52. Plaiﬁtiff s claims-are barred by reason of Plaintiff’s lack of privity of a contract
with this Defendant
FOR A FIFTH DEFENSE
(Unclean Hands)
53. This Defendant herein incorporates by reference all previous allegations consistent
herewith.
54. Plantiff’s claims are barred by the doctrine of unclean hands.
6



‘WHEREFORE, having fully answered the Complaint of the Plaintiff, the Defendants pray

that it be dismissed and for such other and further relief as the Court deems. just and proper.

February 19, 2007 _
Greenville, South Carolina

Respectfully submitted,

J//L

T.S. Stern, Ir. (#5337
Covmgton_ Patrick, Hagins, Stern & Lewis, P.A.
P.O. Box 2343

Greenville, SC 29602

(864) 242-9000

Attorneys for Defendant David Loree
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J. Scott Kunst SOUTH TANTLINA MOTION AND ORDER INFORMATION
) FORM AND COVERSHEET
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Address: 130 Arabian Way, Simpsonville, SC 29681 Covington, Patrick, Hagins, Stern & Lewis, P.A.
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[(JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS 11 and )
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and 11I)

SECTION I: Hearing Information
Nature of Motion: Motion to Ainend Answer ’ ‘
Estimated Time Needed: 15 min. Court Reporter Needed: JYES[ ] NO

SECTION II: Motion/Order Type
[/]Written motion attached
[CIForm Motion/Order .
1 hereby move for relief or action by the court as set forth in the attached proposed order.

o 4 é/,{é// Y2 w045

Signaturs-of Attorney for [ ] Plaintiff ] Defendant ~ Date submitted

Z oo SECTION III: Motion Fee
[XJPAID - AMOUNT: $§ D5 &£ '

N ] EXEMPT: [] Rule'to Show Cause in Child or Spousal Support
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] Motion for Stay. in Barikruptcy

[J Motion for Publication [C] Motion for Execution (Rule 69, SCRCP)

[J Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[] Other:
; JUDGE’S SECTION - . N
(] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. ' :
[] Other: Date:
CLERK’S VERIFICATION
Collected by: Date Filed:
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STATE OF SOUTH CAROLINA ¢y ol o [N THE COURT OF COMMON PLEAS
COUNTY OF PICKENS PO e

*! ! CASE NO. 2006-CP-39-1826

+ i H X
YA

J. Scott Kunst,

Plaintiff{s), ‘ ‘ _
DEFENDANT’S MOTION TO AMEND
v, ‘ o 'ANSWER _
David Loree,
Defendant(s).

TO: J. Scott Kunst, pro se Plaintiff:

YOU WILL PLEASE TAKE NOTICE ten (10) days after service of this motion or as
soon. as counsel may be heard, Defendant David Loree, pursuant to Rule 13, SCRCP, will
respectfully request leave to amend his Answer. A copy of l.h‘e proposed amended ans.wer is
attached to this Motion. The proposed amended answer adds the‘afﬁrmative defenses oftr_uth of
the statement and conditionally privileged communication. Defendant is informed and believes
that no addition.al discpvéry wiil be necessary by any party were the Court to grant him leave to.
amend his Answer. | De'fe,nd;mt also 'b:elieves granting leave to amend its Answer will not
prejudice the Plaintiff.

Counsel has not consulted with the pro se litigant because it will serve no uséful purpose.

COVINGTON, PATRICK, HAGINS;
- STERN & LEWIS, P.A.

7 . 7. -
T.S. Sterf Ir. (S.C. Bar #5337)
E-Mail: sstern@covpatlaw.com
V. Elizabeth Wright (S.C. Bar #76029)
E-Mail: bwright@covpatlaw.com
211 Pettigru Street
0. Box-2343 (29602)




I~
Greenville, South Carolina
April 22,2015

‘//-\\.

P

Greenville, SC 29601
864.242 9000

<25 Gregory’K. Smith (admitted pro hac vice)
- King & Spaulding, LLP
1 180 Peachtree Street
Atlanta, GA 30309
(404) 572-2858
GKSmith@kslaw.com

Attorneys for Defendant David Loree
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) .
COUNTY OF PICKENS ) CASE NO. 2006-CP-39-1826
J. Scott Kunst, )
)
Plaintift, ) S
) DEFENDANT DAVID LOREE’S
V. ) AMENDED ANSWER TO COMPLAINT
) ' v
Richard Gaby, Barbara Van Andel - )
Giby, and David Loree, )
)
Defendants. )
)

The Defendant, David Loree, subject to his Motion to Dismiss, answering the
Complaint of Plaintift, states as follows:

FOR A FIRST DEFENSE

1. Each and every allegation of the Complaint not herein below specifically admitted
is denied and strict proof demanded thereof.
2. Defendant admits that he is without information sufticient to form a belief as to the

allegations.of Paragraph 1 and therefore denies same.

3. This Defendant admits the allegations of Paragraph 2.
4, Answering Paragraph 3, this Defendant admits only s6 much that Kunstwerke

Corporation, pursuant to contract, constructed a residence for the Defendants Richard Gaby and

Barbara Van Andel Gab’y in Pickens County, South Carolina.

3. This Defendant dénies the allegations of Paragraph 4.
6. Defendant-answers the admissions and denials in Paragraph 5 in the same manner

in the same manner consistent with his previous admissions and denials.

11



7. This Defendant is without information sufticient to respond to Paragraph 6,

therefore denies same.

S. Answer Paragraph 7, this Defendant admits only so much of Paragraph 7 as alleges

that Defendants Richard Gaby and Barbara Van Andel Gaby entered into a contract with

Kunstwerke Corporation. Any and al.l allegations contrary to the terms and conditions of said

contract are denied and strict proof demanded thereof.

9. Answering Paragraph 8, this Defendant admits only so much of Paragraph § as

alleges that the home under contract with Kunstwerke Corporation and Defendants Richard Gaby

and Barbara Van Andel Gaby was one of several homes owned by the Gabys..

10. Answering allégations of Paragraph 9, this Defendant is without information

sufficient to form a belief and therefore denies same.

» 1. Answering Paragraph 10, this Defendant is without information sufficient to form
‘;m 0pini0n or bciicf as to the allegations in Paragraph 10 and therefore denies same.

12, Answering Paragraph 11, this Defendant is without information suthicient to form

an opinion or belief as to the allegations in Paragraph 10 and thereforé denies same.

13. . Answering Paragraph 12, this Defendant admits only so much that the project was
fﬁnanccd by the Gabys. This Defendant denies the remaining allegations.
~ 140 Answering Paragraph. 13, this Defendant would al]egc and show that a fiduciary
iél;[it'iic>nsliip.> existed between Kunstwerke Corporation and the Defendants Richard Gaby and

Barbara Van Andel Gaby. All remaining allegations are denied.

15, This Defendant denies the allegations of Paragraph 14.

2
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16. This Defendant is without information sufticient to form a bé!iei’ as to the
allegations of paragraph 13 und theretore denies sume.

17. Answering Paragraph 16, this Defendant admits only so much that Kunstwerke
Corporation provided progress billings to Defendarits Gaby for the purpose of detérmining
amounts alle_ged_l,f due. All contrary allegations are denied. -

18. Answéring Paragraph 17, this Defeﬁdant adrmits that Kunstwerke Corporation’s.
billings including subcontractor and supplier invoices which Kunstwerke Corporation represented
‘had been paid.

19, This Defendant denies the allegations of Paragraph 18.

20. Answering Paragraph 19, this Defendant specificallyand expressly denies that
such allc‘gation;énd would allege and show that as a matter of law, the invoices .included on
Kunst\.\ferkc.Cnrporation’s progress billings were held in trust by Kunstwerke Corporation on
.behalf of those subcontractors and supp.l'i'es included in said progress billings, -

21, This Defendant denies the allegations.of Paragraph 20.

(29
(39

This Defendant denies the allegations-of Paragraph 21.

3]
("8}

Answering Paragraph 22, this Defendant admits only so much of said-paragraph as
alleges that Defendants-were not required to mainitain a construction deposit withdrawal account.

24, This Defendant denies the allegations of Paragraph 23.

25.  Answering Paragraph 24, this Defendant admits that Defendants Richard Gaby and

Barbara Van Andel Gaby wired funds in payment of progress billings.

20. This Defendant denies the allegations of Paragraph 25.

is2
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27. Answering Paragraph 26, this Defendant admits only so much that David Loree is

N
an employvee of the Gaby family.

28. Answering Paragraph 27, this Defendant admits that David Loree was in contact
with Plaintiff and Kunstwerke Corporation on behalf of the Gabys, all remaining allegations of
said paragraph are denied.

29.  Answering Paragraph 28, this Defendant admits that Defendant David Loree,
acting on behalf of the Defendants Richard Gaby and Barbara Van Andel Gaby, terminated
Kunstwerke Corporation’s performance on the project by reason of Kunstwerke Corporation’s
bréaehes of contract and fraud.

30.  Answering Paragraph 29, this Defendant is without information sufficient to form a
belief as to the allegations of Paragraph 29 and therefore denies same.

N 31, This Dcfeudam denies the allegationsbof Paragraph 30.

32, Answering Pa_ragraph 31, this Defendant is without information sufficient to form a

: dxcf as to the allegations of Paragraph 31 and therefore denies same.
“ 33. {\nswering Paragraph 32, this Defendant is without information sufficient to form a
belicfas to the allegations of Paragraph 32 and therefore denies same.
: 34. Answering Paragraph 33, this' Defendant specifically and exprgssly denies the
A»'Aja,llegatic,_vns of suivd ‘paragraph.
i : 35 Answeri ng.Paragraph 32, this Defendant admits only so much of said paragraph as
- alleges that a binder was provided to'the Defendants. This Defendant specifically and expressly
denies all remaining allegations of this paragraph.
36. This Defendani denies the allegations of Paragraph 33.
N
4
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7. This Defendant denies the allegations of Paragraph 36.

(99

~

38. Answering Paragraph 37, this Def’endant'rcspondg to the allegations of said
paragraph in the same manner and consistentwith its admissions and denials of the proceeding
paragraphs.

39.  This Defendant admits only so much of Paragraph 38 as alleges that this Defendant
communicated with suppliers and subcontractors of Kunstwerke Corporaiion‘ for the purposes of

completing performance of the contract defaulted by Kunstwerke Corporation.

40, Defendant denies the allegnions of Paragraph 39.
~41. Defendant denies the allegations of Paragraph 40.

42, Defendant deniés the allegations of Paragraph 41, 42, 43, 44, and 45.

43. Answering Paragraph 46, this Defendam respbnds to the allegations of said

paragraph in the same manner and consistent with its admissions and denials of the proceeding

. “paragraphs.

44.  Defendant denies the allegations of Puragraph-47, 48,49, 50, and 51.
43, Answering Paragraph 52, this Defendant responds to the allegations of said

paragraph in the same manner and consistent with its admissions and denials of the proceeding

paragraphs.
40. Defendant denies the allegations of Paragraph 33, 54, 33, 36, 37, 38, 39, 60, 61,
and 62.
FOR A SECOND DEFENSE
47, .This Defendant herein incorporates by reference all previous allegations consistent

herewith.

N
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48. The Defendant would respectfully allege and show that the Complaint fails to state
a claim-upon which relief can be granted.

FOR A THIRD DEFENSE

'49.  This Defendant herein incorporates by reference all previous allegations consistent
herewith.
50. This Detfendant would respectfully allege-and show that Plaintift has failed to join

an indispensable party within the meaning of Rule 19, that party being Kunstwerke Corporation

and would uliege and show that in the absence of Kunstwerke Corporation, complete belief cannot.

be accorded among those already parties, that Kunstwcr.ke Corporation woul.d claim an interest in i
the subject matter of this action, that the absence of Kunstwerke Corporation would leave this

Defendant with a substantial risk of incurring double, multiple or otherwise inconsistent

-obligations.

FOR A FOURTH DEFENSE

(Lack of Privity)
51. This Defendant herein incorporates by.reference all previous allegations consistent
-herewith. |
52 Plaintiff’s claims are barred by reason of Plai_nﬁ tf's lack of privity of a contract’

“with this Defendant.

FOR A FIFTH DEFENSE
B : . (Unclean Hands)

53.  This Defendant herein incorporates by reference all previous allegations consistent
herewith.
54. Plaintiff’s claims are barred by the doctrine of unclean hands.

0
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FOR A SINTH DEFENSE
{Truth as an Affirmative Defense)

[ )
wh

~This Def'end.am herein incorporates by reference all previous allegations consistent
* herewith.
56. Any alleged defamatory statements made by this Dcfcn;lam_, if any were made, are
true and therefore are not.defamatory.

FOR A SEVENTH DEFENSE
(Conditionally Privileged Communication)

37.  This Defendant herein incorporates by reference all previous allegations consistent
hérewith.
38. Any alleged defamatory statements made by this Defendant, if any were made, are

conditionally privileged communications.
WHEREFORE, having fully answered the Complaint ofthe Plaintift, the Defendants pray
that it be dismissed and for such other and further relief as the Court deems just and proper. .

Respectfully submitted,

~ T.S. Stern, Jr. (#5337)
~ Covington, Patrick, Hagins, Stern & Lewis, P.A.
V. Elizabeth Wright (#76029)
P.0. Box 2343
Greenville, SC 29602
(864) 242-9000
bwright@covpatlaw.com

Gregory K. Smith (adimitted pro hac vice)
King & Spaulding, LLP

1180 Peachtree Street

Atlanta, GA 30309

(404) 572-2858

7
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,2015
Greenville, South Carolina

GKSmith@kslaw.com

Attorneys for Defendant David Loree
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS . »
CASE NO. 2006-CP-39-1826
1. Scott Kunst,
Plaintift{s), _
, DEFENDANT’S MEMORANDUM IN
\2 SUPPORT OF MOTION TO AMEND
. ANSWER
David Loree,
| Defendant(s).
Introduction

Defendant Loree’s Motion to Amend Answer should be granted because justice so

requires and because the Plaintiff will not be prejudiced if'the motion is granted. Loree seeks to

add two affirmative defenses: truth of the statement and conditionally privileged communication.

Plaintiff is aware of these defenses and has cited them in recent pleadings before this Court.

Defendant’s motion should be granted because Plaintiff will not suffer prejudice from the

-amendment and the amendment will not cause any delay.

Backgroun(i of the Case
This case began in 2006 with three defendants: Richard Gaby, Barbara Gaby and David
Loree. In his Order of April 14, 2007, the Honorable D. Garrison Hill g'axlted’the-_Gabys'
motion to dismiss all claims against them, ﬁndil;g K‘unst’s:claims wer,e,compL-llsory

counterclaims under Rule 13(a), SCRCP, and were barred because of Kunst's and Kunstwerke’s
B 4 ? .

default in the action. of Gaby v. Kunst and Kunstweérke. On February 3,.2009, the remaining

defendant, David Loree, argued for summary judgment as to Kunst’s claims of tortious
interference, intentional infliction of émotional distress and defamation. The Honorable Edward

W. Miller in his Order of March 3, 2009, granted summary judgment as to the tortious

19



interference and intentional infliction of emotional distress claims, but denied summary
judgment as to the defamation claim. As a resulf; the only cause of action remaining to be tried is
that of défamation.
Kunst asserted in his Complaint that he had been defamed when ~*Defendants made
statements to key sub laborers, suppliers, and clients, including, but not limited to the following:”
d.) The Plaintiff had embezzled money from the Defendants;
b.) The Plaintiﬁ' had also émbezzled money from other clients;
¢.) The Defendants reported to numerous sub laborers and suppliers that funds intended for
them were taken by the Plaintiff for his own personal use;
d.) The Defendants stated to numerous business assoéiates, clients and The Reserve sales
staff that the Plaintiff was in financial trouble-and unable to meet his future obligations;
-e.) The Defendants stated to associates of the Plaintiff that the Plaintiff could go to prison.

- l"l.uin_liﬁ"s Complaint, paragraph 53.

—

David Loree is an employee of Richard and Barbara Gaby. When Kunst walked off the.
{{b_uil(.iing site of the Gabys® home in The Reserve, leaving the house uncomptleted and vendors
unpaid, the Gabys instructed Loree to get the building proj¢ct back on line. Loree had to meet
with supplieré and subcontractors in order to do so. Any alleged defamatory statements that
: ‘Lor'ce may have made wouid be protected because they were conditionally privileged due to the
nature of his business or because they are true statements and therefore do not rise to Lhc level of
‘ d.e'.famat'ion. For this reason, justice requires that Loree be allowed to z_xmend his answer and add

the affirmative defenses of truth and of conditional privilege.

N
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Law of the Case

Rule 13, SCRCP, allows a party to amend his pléading by leave of the court and leave
shall be frgely given \vl.w_en' justice so requires and does not prejudice any other party. See alse
Parker v. Spartanburg Sanitary Sewer Dist., 362 S.C. 276, 607 S.E.2d 711 (Ct. App. 2005) (Rule
governing amendments of pleadings strongly favors amendments and the court is encouraged to
freely grant leave to amend); Duncan v. CRS Sirrinq Engineers, Inc.,337 S.C. 537,524 S.E.Zd
115 (Ct. App. 1999)(a inotion to amend a pleading is addressed to the sound discretion of thc
trial judge).

While it is true that Rule 15, SCRCP; strongly fa.vors amendments of pleadings, the court
must-deny the motion in the following instances: (1) svhen amendment would prejudice or
surprise the other party, Beriv v. zi'Ichp(I, 328_S.C. 435,492 S.E.2d 794 (Ct. App. 1997), and

(2) when amendment would cause excessive delay, Crowley v. Spivey, 285 S.C. 397, 329 S.E.2d

774 (C1. App. 1983).

Plaintitf will not be prejudiced or surprised by the amendment of Lore‘e’s‘ Answer
because he is already aware of these defenses and has conducted discovery enabling him to
investigate the causes of action. In Plaintiff’s Motion for A Conn:nuance of Trial, filed October -
7, 2014, (attached as Ex. A) Plaintiff argued on page 3 of hiS motion that-“Dcfeudunt Lorcc.

slandered the Plaintitf while on the job’ (paragraph 1) and “Both Richard and Barbara Gaby-are

“the victims of"an alleged crime perpetuated by the Plaintiff according to the truith defense of

Defendant Loree. (paragraph 3). Plaintiff reasserted this argument in his Affidavit, attached as
Ex. B. This Court granted Plaintiff’s motion and Plaintiff deposed Richard and Barbara Gaby on
December 3, 2014 in Atlanta, Georgia. Plaintiff has already had the opportunity to investigate

the affirmative defenses of truth and conditional privilege and therefore cannot claim fo be

(93]
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prejudiced or surprised by Loree’s amendment of his Answer. Certainly there will be no delay
due to Loree’s amendment because discovery has already been conducted and no further
discovery is needed.
Conclusion

Loree“s motion to amend should be grax{ted because Rule 13, SCRCP, encourages the
amendment of pléadings when justice so requires, the Plaintiff will not be prejudiced by Loree’s
amendment and the amendment will not cause delay.

Respectfully submitted.

COVINGTON, PATRICK, HAGINS,
STERN & LEWIS, P.A.

Ve /4///

T.S. Sterft Jr. (sc Bar #5337)
E-Mail: sstern@gcovpatlaw.com
I V. Elizabeth Wright (S.C. Bar #76029)
: ' E-Mail: bwright@covpatlaw.com
211 Pettigru Street
P.O. Box 2343 (29602)
Greenville, SC 29601
'864.242.9000

<P Grcmry‘i( Smith ("xdmltted plo’fac vice)
o King & Spaulding, LLP

. 1180 Peachtree Street

. Atlanta, GA 30309

(404) 572-2858

GKSmith{@kslaw.com

Attorneys for Defendant David Loree

" Gréenville, South Carolina
April 22,2015
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STATE OF SOUT N CTHE COURT OF COMMOM PLEAS

COUNTY OF P L

CASE NO. 2006-CP-39-1810
J. Scout hounst

Plaintift.

PLAINTIFF'S MOTION FOR
ACONTINUANCE OF TRIAL
UNTIL FINAL TWO DEPOSITIONS
FROM DISCOVERY ARE COMPLETE

David Loree,

Defendant.

TO: Defendant, David Loree:

Plaase take notice that on the tenth (10ih) day hereafter from the date of this Notice of
Motion, or as soen thereafier as Plaintiff may b2 heard, the abova-named Plaintiff pro se will
move before the Presiding Judge at the Plc',en) County Counhov:;, for a coniinuance of xri;i
-_umil such time as the iwo main wimess2s of this case can be compellad to prov ida tesumony as
ordered during discovery by Judge Few bv commission to the Fulton County Clerk ofCoun in-
2008, Richard Gaby and Barbara Gaby were issued Georgia subpoenas -during discovery but
have refused to appear in this civil action involving their employee and former co-defzndant
David Loree. It is believed that Richard and Buibara Gaby continue io Teside at 4: 45 Old
Homestead Trail, Duluth Georgia The Plainuff has iaken action to enforce the Georgia
subpoenas in the state of Georgia. This motion is based on the following:

The trial court forced an mm'arr:mied. and unnecessary dziay in this case by git '.ﬂmw the
Defendant’s Motion for Stay in 2009, This is stay was granied based onan ncorrect daterminaiion
by tha trial court that the docirins of collateral estoppel may apply upon th:: final order of a

related de /(ll’/l Casg.
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o mmte e seial s erred ngain and directhy somradicied Sowd
in 2Ly e rLoerred agmn and direvtly contradicwd Dol

dismissing this case based on an incorrect spphicasion of collateral estoppel W
case
The South Caro .am Court of Appeals unanimously overturned the trial co

. FEPIPVN

after four vears had been lost. UmmJ this time, the Plamufl’s key withess,

committed suicide.
The ‘trial court would only err again and place the Plaintiff in an untenable positon of
having fo present this case:o a jury without the testimony of the two witnesses with the most

factual knowledge of this event. It wou Id be.a miscarriage of justice to b2 forced 1o proceed

without a full casa.

The Defendant Loree delayed this wase yat another year witl

frivolous attenipt to have tha State Supreme Court consider South Carolina’s first ever "novel”
collateral estoppel application w0 a defuuli judement. Loree did noteven file 2 reply brief. Five

years have now been lostdue to'ual om{armrs and the ohsiructive effors of this Defendam

lay'tactic, his counsel has suddenty

('D
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=
v
4
-
?C‘
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W

fendant exhaustad every other poss ible ds

announced that they are no longer represeniing Richard Gaby and B"xrb(l QGaby in the narrow

zﬁ“orz has bzen made 1o obtaln the

voluntary cooperation of the Gabys throngh -thair former counssl. Indead, the Plamuft’s

deposiiton t m" “nl place for

memorancum witl show that their formey counsel even amangad @

Richard Gaby in 2007 The Plainifl’s memoran dum will also show that Barbara G;‘:by has

subritted an affidavit declaring ihat she was an informad party throughout this event,

Fhars was Qo oljeciit
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sumaony of Richard Gabyand Bar

d parties o this acuon.

[ TS T ; PURS VO N g iy ¥ P I PO T il
SOV IO IR0 WY 2 Cannol go 3;151*1} oA wWinout

bara Gaby including, but not limited to:

Dafendant Laree slandered the Plaintiff while on the job. Both Richard and
Barbara Gaby were his employer. Only Richard and Barbara Gaby have direct
and pérsou al knowledge of all facts of Loree's employment n regards w this
event.

Bod Richard and Barbara Gaby's personal funds are the subject of Defendant

§

Loree's slandar, Oah Richard and Barbara Gaby lhave direct and personal

Both Richard and Barbara Gaby are tha

by the Plainuff according to the truth dats
and Barbara Gaby have direet and personal knowledge of the facts of any such
crime.

Both Richard and Barbara Gaby are the only signors P o the contrict with the

Plaintiff at the heart of this event.  Dafendant Lofee is not a party 1o the contract

nor was he even employed by the (};s‘:,»j,«"s when signed. Only Richard and

Jazts of their own

Barbara Gaby linve

-
e
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af Defeidant Lores's emploviment coniracrand responsibilities. Delendant Loree
repeatedly referenced his efforts on beha Hof his “bass™ in his testimony, but his
“boss’ has never been deposed. A jury cannot possibly decide this case without
hearing from Loree’s “boss.

Boih Richard and Barbara Gaby were the direct and personal recipients of billings

~1

from th2 f’iaimiﬁ’"s company that Defendant Loree has swtad to others were
fraudulent, Lorem continuzs 1o plead a iruth defznse that they were fraudulent.

S. Both Richard and Barbara Gaby are the only two witnesses who have direct and
personal knowledge of the facts of whether Defendant Loree was acting within
his scope of employmant,

T 9. Both Richard a;nd Barbara ( “b‘ are the only rwo witnesses with direct and
personal knowledee of the facts of what insiruction they mayv or may no: have.
Cgiven Dzfendant Leres resarding s contact _Vand communication with two

hundred and forty individuals nssociatad with th Plaintiff

This motion 15 based upon the. requ estad witnzsses i this case from ch:covm and the

memorandum of the plainiiY pro se.

.
p-
<
P
pase
TN,
o
=
o
=
b
=
jsse}
Loy
L

Simpsonville, South Carolina
Qcrober 7. 2014
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STATE OF SOUTH CAROLINA E [3 THE COURT OF COMMON PLEAS

COUNTY OF PICKENMS

David Loree,

CASE NOL 2006-CP-36-1824

Plainufl, !
'§
| Affidavit of J; Seou Kunst
§ .
V. |
1
!
Defendant. |
J

Personally appeared before me J. Scott Kunst, who being duly sworn, states as follows:

I, J. Scoit Kunst. Plaintiff pro se. cannot go safely 10 trial in the above referanced case

without the testimony of Richard and Barbara Geby and I believe they can tastifv to the

following:

)

Defendant Loree slandered the Plaintiff while on the job. Both Richard and
Barbara Gaby were his emplover, Only Richard and Barbara Gaby have direct

and personal knowdedge of all facis of Loree's employment in regards to this

eventi.

3

Both Richard and Barbara Gaby's personal j'undé are the subjéct of Defendant
Loree’s slander. Only Richard and Barbara Gaby Imvé direct and personal
knowledee regarding the facis of eny .supposed embezziement of their own
money,

Soth Richiard and Barbare Gaby are the victims of an alleged crimé perpetrated

29
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by the Plaini{l according w ihe truih defense of Defendant Loree, Only Richard
and Barbarz Gaby bave direct and peisonal knowledge ol the facis of anv such
crime.

Both Richard and Barbara Caby are the only signors to the contract with the
Plaintiff at the heart of this event. De{ahdam l.ore2 s not a party to the contract
nor was he even employed by the Caby’s when signed.  Only Richard and
Barbara Géby have direct and personal knowledge of the facts of their own
relationship with-the Plaintift in regards to this event.

Both Richard and Barbara Gaby have not been deposad in this or any of the other
relatad cases. Both Richard and Barbara Gaby are the only two witnesses out of
dozens subpo=naed who have actively avoided being dzposed.

Both Richard an.d Barbara Gaby have direct and personal knowladge of the facts
of Defendant Loreg's employment contract and c )on:lbalm . Defendant Lorea
repeatedly referenced his efforts on behalf of his “boss™ in his tesdmony. but his
“hoss™ has never been dzposed. A jury cannot possibly decide this case uuhom
hearing from Lqree's “boss.”

Both Richard and Barbara Gaby were the direct and personal recipients of billings
from the Plaintiff's company that Defendant Loree has siatad to others were

fraudulznt. L ree coxmnu:s to pl "d a tru«h mfﬁnx that they were fraudulent,

Both Richard and Barbara Gaby are the only two witnesses who have direct and
personal knowledge of the facts of whether Defendant Lores was acting within

his scope of smployment.

25 with direct and
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Boih Richard and T
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personal kinow

hun fhcd and forty individual

Further, Affiant say v“th naught..

sty

, /2
Sworn to before me this 7 day

ch’&k( / 20 ["(

of
o ’}2/
P /

e

oiven Defendan Lorez rzmardy

facis

Y4

of what mstrecton they may or mayv not have

his contaci and communicanon with two

associated with the Plamnif

J. Scott Kunst, Plaintiff, pro se
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STATE OF SOUTH CAROQLINA INTHE COURT OF COMMON PLEAS
COUNTY OF PICKENS
CASE NO. 2006-CP-39-1826
J. Scott Kunst,

Plaintiff(s), )
CERTIFICATE OF SERVICE
v.

David Loree,

Defendant(s).

1, V. Elizabeth Wright. an attorney with the law firm of Covington, Patrick, Hagins, Stern
& Lewis, LLC, do hercby certify él‘mt on the 22™ day of April 2015, I deposited into the U.S
‘Mail, First-Class postage prepaid. Defendant’s Motion 1o Amen‘d Complaint and Memorandum
in Su_ppom to the pro se litigant at the address listed below.
J. Scott Kunst, Pro Se

130 Arabian ‘Way
Simpsonville, SC 2968]

- V:Elizabéth Wright

Greenville, South Carolina
-April 22,2015
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J. SCOTT hUNSTPLAINT )

S VS, %SCRIPT OF RECORD . .
DAVID LOREE DEE&&!&@ o

- Hg 'e%g:ysso'uz&léarolina

 BEFORE:

iy THE HONORABLE ROBIN B. STILWELL, Judge, and a

\ N

APPEARANCES -
B P SCOTI‘KUNST PRO SE,

mglgurt Reporter -
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- May 26,2015 . :
THE COURT: ' Okay. All right, ladies and ‘
gentlemen, I'll rentind you before we get started that -

. you continue-under the oath that you previously took

to tell the truth. This is — we're going to go

through, essentially, the same process wherein [ ask
you questions to determine whether you're qualified
and/or whether it's appropriate for you to preside as
a juror in this specific case which is being called

‘to bar.

Now, as distingi:is_hed from the questions thatl’
previously asked you, those were generally your

- qualifications under the law. These will be specific "
to this case. Now, the process will be the exact o

same. And thatis, if the answer is in the
affirmative, I ask that you stand up, state your name
and juror number and respond appropriately if that's -
pecessary. o o 4 |
Ladies and gentlemen, the case that we are going -

to try today is the case of J. Scott unstys. David
" Loree. That is case No. 2006-CP-39-1826. Ladiecs and

gentiemen, this is a case wherein the Plaintiff has
brought a defamation case about alleged statements
made by David Loree about Scott Kunst during the
constfuctipn of a residence at The Reserve at Lake

38



Keowee in February and March 2006.

Now, ladies and gentlemen, those are the
allegations in this cas.e, I don't present those to
you as fact.. The jury will determine, ultimately,
what the facts in the case’are. ButI do tell you
those allegations so you can answer the following
question intelligently. And that is this, do any of -

_you bave any knowledge, prior opinion or

predisposition regarding the parties or allegatidn in.

- this case?

_ (There wasno respohsg.)
~ - THE-COURT: All right, Ladies and gentlemen,
the Plaintiff in this case, Mr. Scott Kupst,is.

. i_'ep'rsenting‘ him.éelf. I will ask You, is there

apyone among you who has a personal, professional or

" family relationship with Mr. Kunst? -

(There was no response.) - o

THE COURT: Ladies and gentlemen, in this case,
{he Defendant is represented by Ms. Elizabeth Wright -
of the Greenvilie County Bar and Mr. Gregory Swith of
the Georgia Bar. Is there anyone among you who has 2
personal or professional relationship with Ms. Wright
or Mr. Smith? : '

(There was no response.)

THE COURT: All right. Let the record reflect
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. ao affirmative response.

I'li also point out for you the firms with whu:h
Mr. Smith and Ms. anht are afﬁliated Ms. Wraght

| is with —

Is it the firm of Covington, Patnck, Hagms and
Lewis and Stern?
MS. WRIGHT: Actually, Your Honor, Mr. Stern *

- practice no longer exxst, so it's Ehzabcth Wright,

PA.

THE COURT Okay. So you re Ehzabeth anh

PA now; is that co rrcct" )
MS. WRIGHT Yes, sir.

. THECOURT:' Allright. And'M.r Smith is with .
.~ King and Spalding, LLC. |

Is there anyone among you whb has a professxonal E
relationship or a personal or famxly relatxonslnp

~ with those firms or anyone employed by those ﬁrmé"

(Tbere was 1o respoanse.) |
THE COURT: . Ladies and gcntlcmcn, the Defend |

in ﬂns caseis Mr David Loree. Iwould ask you, is
. there anyone among you who has a personal,

professional or family relationship with Mr. Loree" o
(There was no response.)
THE COURT: AmlI pronouncmo that nght,

Mr. Lor ec?
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‘you saw and you're making qualitative decisions about

what the evidence told you and you're doing it with
somebody who is not on the deliberating jury. So
please don't discuss the case with anyone except the
12 deliberating jurors when I've told you to do so.”
Also, when you take a break, understand that you .
should not do any self help. That is, you shouldn't

. go on the Internet. You shouldn't look in the clerk
- of court's records. You shouldn't try to find out.

somethmg outside of this courtroom about this case.

~ Isuspect that you couldn't. However, you shouldn't
© " even try because the only thing that will be relevant:
" to your deliberations and your consideration is the

evidence that's presented in the trial in this case.
Now, ladies and gentlemen, as I've told you, we

- will take breaks. I want to make sure that y 'all'are

comfortable during the conduct of this trial, at

. least, to the extent that those chau's you're sitting -

in can be comfortable. So if at any point in time,
y'all decide that you need to take a break for
whatever reason, even if we've only been back at it

 for five minutes, please let me or let the bailiff
know. Because right now, y'ail are the 14 most
. important people in this courtroom. So it’s

imnortant that vou're paying attention to the
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evidence that's being presented and you're ;')aying '
attention to what's going on. And if (or some .
reason, you're distracted, I'd like to know so that

'we can take a break, you can refresh and come back in

and pay attention to the evidence that's being
presented.

Now, ladies and gentiemen, we are going to break ‘
. now. We are going to break until after lunchtime at
- 1:00.” The reason for that is there are matters of

law and motions that I must take up before we begin
the trial of this case. That will delay us beginning

" the introduction of the te.s'tim'ony and evidence, but
-~ will, ultimately, speed us up because we will move

forward knowing what is going to be admitted and it
will help us in the process of the procedure. And
there are a couple of hours of just hearings that I'm
going to have to conduct before we start so we can .
getto a place where we can begln the mtroduct:on of

- testimony.

So, Iadies and gentlemen, I'm going to dismiss
you now, but I'm going to ask you to be back at 1:00.
Please be on time. Not out of consideration for me
or for the parties in this case, but out of
consideration for each other. Because if 13 of you
shows up, then we're going to have to wait until the
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14th shows up And it's not being inconsiderate to

me, it's bemg inconsiderate to your fellow jurors.
And I'm sure you'll receive nasty glares from the

~ rest of them if you decide to be 15 minutes late. So

please be on time. Don't discuss the case. When we
get back, we'll swear you in and we'll begin with the .
opening statements from the partles. Thank you very
much.
(W'HEREUPON the jury left the courtroom at
| appronmately 11:55 p.m.) ' -
. THE COURT: Okay. Monons" .

| MS. WRIGHT: Yes, Your Honor. Fu'st we'd like

- to move for sequestratmn of witnesses. Of coursé, -

.~ they could come back in the courtroom after they've | N
" testified. The reason we're asking for that, Your o

“Honor, is there's a lot of overlap in this case |

" petween who's the wntncss and who's working for whon o

'Of course, &5 you know, I have an association with

one of the witnesses, Eugenc Covington, | who used to
be part of this firm. One of the witnesses here, Ms.

_ Hilton, who's ‘prescatly at the table assisting
‘Mr. Kunst. So, we have this overlap I think that

will cause confusion in the testxmony So, that's
why we request sequestration, Your Honor.
TBE COURT: ' Yes, ma'am. '
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Mr. Kunst, your positxon, sir?
MR KUNST: Your Honor, I don't believe xt‘
necessary. I need the support of Ms. Hilton. And

her testimony will not be towards the facts or the
evidence or the information. It will be stnct!y .

. character background to the case.

THE COURT: Okay. In what order do you intex
for Ms. Hilton to testify? -
MR. KUNST: That may be gmded by when witny
arrive. But she would likely be third in line. :
THE COURT: Okay. Sequestration in federal
court is a matter of right, so it's freely given. In
state couart, it's in the discretion of the trial. |
judge. I will tell you, itis my general practlce to
grant sequestratxon when it's requested absent some

" compelling reason to deny the same.

' So, I'll grant the order for sequestratmn. _
However, I will tell you, Mr. Kunst, if Ms. Hilton .
tesuﬁes first, then she can stay with you for the
trial. She just couldn't be recalled as a witness.
That's wby I asked you the order. Because it may |
have — that sequestration may have no practical
effect on you if, in fact, she's your first witness. -
Okay? And that's entirely up to you in what order
you want to call her and I wouldn't second guess in
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~ that regard..

MR. KUNST: Thank you, Your Hounor.

THE COURT: All right. Now, with an order of
sequestration, the parties are charged with
responsibility for policing the same. Meaning, I
don't know who your witnesses are and I don't know
what they look like. And if one walks in the

courtroom and sits in the gallery and is present

during testimony, I'm not going to be able to sna
sponte say, hey, we're violating the order of

" sequestration. So, y'all have to be cognizant of

who's coming and going. Okay?

MR. SMITH: Yes, Your Honor.

MR. KUNST: Yes, Your Honor.

' THE COURT: ' Good enough.

Additional motions? - = . N

MS. WRIGHT: Yes, Your Honor. We have moved to
amend our answer to allow defenses of truth and . |
qualified privilege. And we have asked for those -
amendments because first off, there will be no delay - - '
in the trial. Okay.- We're ready to go, SO we'renot
asking for additional time to conduct discovery '
concerning the affirmative defenses. As you know,

'Mr. Stern has 2 medical emergén‘cy. He was supposed

to be handling the trial of this case. And it wasn't
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i,

until after his emergency that we began to review the

file and to add these affirmative defenses.
Further, Your Honor, the Plaintiff has been

-. aware of the issues that go into these defenses since
the very beginning of the case. You'll find in the

complaint that he alleges that my client, Mr. Loree,

an agent who was working on behalf of the Gaby's, so

he was aware there might be circumstances of
qualified privilege. And even as late as December of

- this year, he deposed Barbara and Rick Gaby, he

asserted in the deposition that Loree was assertinga

 true defense.

As you're alsb pfobhbly aware, there was a side -

- line order to the Court of Appeals and that centered L

around the whole issue of truth as a defense. And we
were using the findings of the Court in o
[indiscernible) Kunst and Kunstwerke. So,all. .
through that entire appellate process, the Plaintiff

" has been aware of our affirmative defenses, . .- . .

certainly, the circumstances that lead to that. So,
there's no surprise, there's no prejudice that would
effect the Plaintiff. So, we would respectfully .
request that our motion be granted.

THE COURT: Okay.

All nght. Mr. Kunst, I'lt be happy to hear
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from you, sir. o .

MR. KUNST: Your Honor, we, of course, wish
Mr. Stern well. Mr. Stern's medical emergency |
occurred seven years after the complaint was filed.
Perhaps, it's eight now. And the Defendant has never
asserted truth or privilege in this case in all nine
years. Failure to assert truth or privilege is 2
waiver. And io essence, what she said about the
claim preciusion, collateral estoppel, was it wasn't

a affirmative defense of truth in the claim of
. preclusion, it was just saying that the matters had .

aiready been decided in the other case and had

_ “actually been litigated. And the language of the
.. appeals court reverse and remand in this case

" specifically states that the specific statements of R
_ the witnesses in the affidavits were not litigated

and that I did not have a fair opportunity to.

" We have never had discovery on privilege. We |

. """_h‘ivc’riever had discovery on truth. Every effort

irough discovery was claim preclusion and that has
caused the inexcusable delay in this case. I should
be standing here eight years younger. It was a trial
court error that caused this case to be delayed in

the first place and their effort of even trying to
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get claim preclusion from a default judgment, South

~Carolina clearly does not allow claim preclusion in

default cases of default judgment.

" So, as we stand here today, they're not stating
that they want to claim privilege because he happened
to be — I happened to admit that he was in the

.employ of someone. That doesn't automatically say

they meant to plead privilege way back when. Way
back when being nine years. Now, she stated it would
not cause excessive delay. I'm not sure of that
because there may be issues in discovery if we're

" But moreover, this concept that it would cause
excessive delay, that's not the case studies that she

_ submitted in her memo. She quotes Spwey and
- Crawley, which clearly say it's the inexcusable delay 4
that bas happened up until they decided to amend the =

pieading. And the cases that are referencedasan
inexcusable delay are 16 months, eight months, maybe
there might be one that's two years. This would be a
new case study, nine years, where they arrive and
move this Court to add the two most significant
defensesin a defamatton case, one being an absolute
defense. | |
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And moreover,as [ stated in my memorandum in

. opposition is [ have limited my pleadings to one

cause of action and within that cause of action is
defamation per se. And I specifically state in my
complaint per se because it implies criminality. It

*" imputes certain criminal findings. Every cight —~

each of the eight statements all imply criminality.
And for that criminality to be true, even if they
were to attempt to plead the truth, it would have to

. be & criminal finding.

So, I really don't know what the proceedmgs
would be here for a jury to decxde. I'm certamly

" not the one on trial. And the onus is on them, once |

I submit my evidence the statements were made. If
ithey were to do a truth defense, they would have to
prove them true. And I don't know how that could
happen. The jury is not seated to come up with a
criminal finding. : e

So, I vehemently ob Ject to any mtrodnchon of

. any new pleading at this late bour. It would cause a’

manifest of m]ustlce to me, to my case. It would

, prejudnce me in not knowing what this new truth is or -
- what this new privilege claim is. It's never been in
- discovery. They have only claimed preclusion since

the very beginning.
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" THE COURT: Mr. Kunst, let me as you this, as -
part of your case in chicl under the law, are you © .
required to prove by — is it brepondcranéc of the
evidence or clear and conviocing evidence of the
untmthfultiess' of the representation that was made?

MR. KUNST: It depends on what their pleadings -
are, Your Honor. 1 can prove undera preponderance
of the evidence the statements were made and that
they were on their face - defamation per se that
they are defamatory on their face and that damages

are assumed. 1 can prove them false casily just

- based on reality. o
THE COURT: But don't you have to = I mean,” .-

‘under the law, isn't the truth a defense? =

-~ MR KUNST:- It's an absolute defpnse,'Your

- Honor. . | |
, THE COURT: I mean~— and it's that partof the .
. Plaintiff"s burden to demonstrate that the . '

representation were untrue, that they were published?
MR KUNS'I‘: That is correct.
THE COURT: See, I'm not— and this is to both

. of y'alL. I mean,I think this is an academic

discussion. I think that, ultimately, it comes to
nothing. I don't think the amendment really changes .
apything significantly. Now, if there's case law
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that says that truth must be affirmatively pled — is

" there? Does it say that?

MS. WRIGHT: Yes, it does, Your Honor.
THE COURT: Okay. And it says prxvxlege must be

affirmatively pled?
MS. WRIGHT: Not the quahﬁed pnvdcge if

" there is the truth, A 2009 case, the name behooves
" me, but I remember discussing with Mr. Plumblee and

that's one of the reasons why we wanted to bring in

THE COURT: Okay. But, ultimately, what we're

 talking about is, you know, flip sides of the very
same coin. And that is the jury is going to take 2.
. look at it and say, was what he said truthful or was R
" “itnot? And with respect to the issue of truth, that
- is the question of whether if the pleadings will be

amended under the law, pleadings — -amendment of
pleadings will be liberally allowed. - That's the law. .
Aaud pleadings can be amended up and through the close
of the introduction of evidence. - I'mnot:goingto- -~
make a decision on it right now because I want to see
what the ¢vidence tells me. Because it may be

that — it sounds to me that — like I said, it's ’

fairly academic. It's not going to change the
presentation of the case in one way, shape or form.
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What it's going to change ultunately is potentlally a
jury charge. Because that's what we're getting
around to at the end of the day is what are we going
to charge the jury. Because notwithstanding whether
I allow the amendment or not, the Defense is still
going to be allowed to put into evidence the -
truthfulness of the statement and, certainly, the
Plaintiff is going to be able to put into evidence

~ the untruthfulness of the statement. Because,

ultimately, it seems to me that's going to be the
question that the jury will need to resolve. Okay. _
Therefore, again, with respect to truth, I find - -

thatit has, at this point, been affirmatively pled.

Whether I wul allow the amendment or not will be a
matter that 1 will decide at the close of evidence in

* this case. ‘And the pleadings can in that event

conform to the evxdem_:e that is presented under the

law.

Now, with respect to quahfied privilege, that
sounds to me like an evndentsary issue as well,"
Ms. Wright. That is, you ask is the defense that
these communications were privileged and therefore,

* they shouldn't be admissible or is it they are

admissible, but they were prmleged commumcatnons. ,
And if they are. adrmsmble and they're pnvilcged
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1 commumcatxons, does that go to the issue of whether
2 it was actually published or not?
¥ - MS. WRIGHT: That’s correct, Your Honor They
4 are admissible, but they are privileged. And because
5 ' they are privileged, then they are not del‘amatory
6 That's the law for qualified privilege. So, we're
7 “not getting into whether or not they're admissible,
. 8 ‘they are admissible, but because they are a qualified
9 ~ privilege, of course, these statements being made in
10 the course of duty to people who are related to that
11- _ duty he's trying to perform, then in that case,
12 they're not defamatory.
---- 13. ©* -  THE COURT: Okay 1 got lt. And it's your R
14 | posxtmn, too, that that's an afﬁrmatwe defense . .
15 'that must be pled? .
16 -MS. WRIGHT: Itis atIirmat:ve defense. There
17 .. " .is no case law that says it must be pled. Ijust.
-18 like to keep it ﬂdy in the pleadings. -
19 . THE COURT:. ‘Okay. Igotyow.. . . ... .. . .
20 All right. ‘M. Kunst, anything additional you
21 would like to put on the record, sir?
22 - MR KUNST: Yes, Your Honor,I would like to -
23 - object to any privilege introduced during the case.’
.24 They did not assert privilege at any time during
25 discovery. They did not include it in their
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response. It is possible that the Defendant can .
plead to something that's true, but that they did it
within privilege. And that yes, 1 did say somethmg
that is & lie, but I did it in a privileged
environment. Just on the face of the statements, '
it's not possible that these could have been

' pnvileged. These are blanket statements of

. criminality to individuals who had no direct interest
in those statements. He did not have a duty to tell
those individuals those statements. And they have
waived their right to assert privilege at this late
date. It's inexcusable to even assertitat this
.late date. And I object to privilege being |
mtroduccd at any point during this trial.

“THE COURT: Okay. All right I have the exact

' same ruling with respect to qualified privilege and

that is I'll take it up after the introduction of all.

 of the evidence. And again, it's going to go towards
more what a jury charge will be than the presentation o

of evidence in this case. 0kay.
I've been advised that there is 2 thness
_outside, 2 Mr. Alfonzo. Is that your witness? 1

~ don't know what you want to tell him. If you want to

just take a moment and tell him either come or go or
stay or go cat lunch, I'll give you a couple of

54



2 '. <.
ol ~~SRV-3 S B R e

b
2

.
o

13

15
16

17

.18 "
19
£.20
21
22

24

25

- 43

seconds n‘ you want to. : '
MR KUNST: Iwill Timagine thatMs. Hilton

s sequestered from the witness, S0 I should talk to

him.
~THE COURT Yeah. :
MS. WRIGHT: Allright. Thisis gomg to sound

_strange from the Defense, but we would like to have .

the complaint amended so we can have an agreement as -
to exactly what statements it was that were

. defamatory. Because we're lookmg at the complamt, :
.specifically, Paragraph 53, we see allegations. And

_then we look at the Plaintiff's pre-trial brief, )
“there was a series of statements that were not the .

~sameas it was in Paragraph 53. Wluchever one 1t 1s, o
" we would like the ruling these are the statements
‘that the Plaintiff is going to present so that we can ~

4formulate our defense.
THE COURT: Okay.

MS. WRIGHT: And I know it sounds, you know, .

sauce for the goose is sauce for the gander.  You
know, if we can amend ours and we have no objectxon -
to the Plaintiff amending his complamt. It would be .
ecasier for everybody concerned. -
THE COURT: Okay All nght.
Mr. Kunst?,
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. MR. KUNST: Your Honor, the statements in ‘the
pre-tnal brief are just more specific than what was

" in the original complaint. There are eight specific

statements and they're supported by the affidavits

- which were taken after the complaint. And they were'

served with the afﬁdavxts - And within two months of
being served, they deposed the witnesses. So, I have .

" mo problem being limited to these elght statements m

the pretrial brief. . LT :

“THE COURT: Okay. .

MR. KUNST: That's my case.

' THE COURT: Okay. Good enough. All nght
Then what I'll do is I'll accept that representation

. atface value. I don't think it's necessary to amend .

the complaint in that regard, but he has made a
representation in open court. SoI'll accept that.
I'm sure that the presentation of the evidencein
this case will be a significant salve to any of your
concerns in that regard. g

© MS. WRIGHT: Good. Thank you, Your Hopor. . -

. THE COURT: All right. Anything else?
' MS. WRIGHT: We have remaining our motions
limine and because I knew what the Greenville postal
service is like, that it really isn't any service, I

' have these here for you right now. At any rate, we
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just want to make sure the Plaintiff is limited of

+ serving only alleged defamatory statemnents. .

* THE COURT: Yes, ma'am.

MS. WRIGHT: We wantto have any alleged threats

be excluded from admission in the testimony because -
it's ap issue of defamation and threats have nothing
to do with defamation. '
THE COURT: Allright. , |
Mr. Kunst, what's your posmon on that, sir? -
MR. KUNST: Auny alleged threat cannot be
excluded from the statements themselves because some

- of them were made as threats. I don't how you can
possibly part a witness' testimony and stop them from R
. saying anything about a threat. There is no threat . -~
" in the eight statements, but if a witness speaks to a

- threat, I think it's something the jury has to hear

because it deseribes the context of the damage of the '

' dcfamahon. .
= . THECOURT: Al right I'mnot going to rule o
) exclude t.hat at this time. It's difficult to ruleon o

matters in linine because, essentially, it'sina
vacuum and I don't hear the statement in the context
with the additional evidence that's being presented.

Therefore, most trial judges are reluctant to rule in'

limine to exclude evidence unless it's very clear.
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‘You can make a contemporaneous objection at the timt

I will tell you that my — that my inclination is to
let it in. That's my inclination as long asitis
admissible under all of the civil rules of evidence.

MR. SMITH: Your Honor, if I'may?

THE COURT: Yes,sir. |

" MR. SMITH: The reason we are moving to exclu |

this one in particularis none of the statements are
being alleged against my client. This case is about
what Mr. Loree said or did. And if someone else at

The Reserve hypothetxcally said that Mr. Kunst would ]
_end up at the bottom of Lake Keowee, that's not

something my client sazd and that would be hxghly B

prejudicial for the jury to even hear that. )

THE COURT: I got you. And it may be that -
let me just by way of example, you've just sand this .
statement will be highly prejudicial and you went
through an entire argument without me even knowmg
what the statement was, who made the statement. So
again, in a vacuum, it's difficult for me to makea
determination. And most trial judges and I are very
reluctant to do it because in limine exelusions can  °

_have an extremely prejudicial effect. And the ruling

may be completely different when it's offered in the
context of the evidence that's being introduced.
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1 So, you may: be right, you may be right. Like I

2 said, make a contemporaneous objection at the time
3 and if it's not relevant or it violates a 403

4 -analysis or it's hearsay or violates some other rule -

5 of evidence, then I'll sustain the motion. But I'm

6 just not prepared to do it yet because I don't know
7 ‘enough about it. : S
8 ~MR.SMITH: Thank yon, Your Honor.

-9 MS. WRIGHT We also ask that the existence or

10 substance to any rumors concerning the Plaintiff at
1 - the work site that were not specifically stated by
So12 * our client, IMr. Loree, the Defendant, be excluded for

13 admission into evidence.

§4 - THECOURT: Okay. All nght. And would those -
15 be excluded as hearsay? -
16° . MS. WRIGHT: Yes, Your Honor.

17 _ THE COURT: Okay. All rights
18 Mr. Kunst? |
19 'MR.KUNST: 1 cannot antmpate any such rumors.
20 I'm not offering any rumors. I think the jurycanbe

21 instructed as to what hearsay is, Your Honor. -

22 THE COURT: 1 don't know if that's going to be

23 an issue. Just make a’ contemporaneous objection.

24 Certainly, I'll sustain an exclusionary motion if,in .

25 fact, it's hearsay. ‘ .
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MS. WRIGHT: And we would also ask the same
any statements by anyone else other than the
Defendant that money was missing from what the
clients have paid to Mr. Kunst.

THE COURT: Okay.

All right. What's your posmon on that,

" Mr. Kunst?’

MR. KUNST: I'ma httle confused, Your Honor.

Can Defense please clarify?

MS. WRIGHT Certainly. If there's any
allegations that money is missing from the work site,

" okay, the client's money they paid must have went

missing or went to another account, anythm g along
those lines made from my Defendant -bymy |
Defendant, not by anyone else, therw:se, that wonld1 "

_indeed, be hearsay.

THE COURT:  Okay. Mr. Kunst. o
MR. KUNST: Mr. Loree was ‘a representatwe of

"the homeowner, the Gaby's. Tdou't know of any other

statements that are in evidence or would come about
other than from a potential client who would be a
witnes