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STATEMENT OF ISSUES ON APPEAL

I. - The Circuit Court properly applied this Court’s precedent in Southern Glass &
Plastics, Inc. v. Kemper, a case with identical material facts, and found 20/20
entered into a binding unilateral contract with Grange.

11, The Circuit Court properly found the contract between Grange and 20/20 Auto’
' Glass was supported by consideration. '

II. ~ The Circuit Court should be affirmed because the transaction that took place in
this case followed the statutory requirements of South Carolina Code § 38-57-75.

STATEMENT OF THE CASE

In S‘outhern»Glass & Pldstics Companj/, Inc. v.‘ Kemper, 399 S.C. 483,732 S.E.2d 205 (Ct.
App. 2012), this Court held that a unilatéral contract is created When an. insurer informs a glass
repair company of the amoﬁnt that it is willing to pay for auto glass repairs, tells the glass repair
compénsf that performance constitutes acceptance, and the glass company p_erforms the ‘gl'ass repair

services. \ The operative faéts of vthis case are identical to .those in Kemper. Since this Court
: réhdéred its decision in Kemper, South Caroiina Code Section 38-57-75 has b.ecome law, codifying
 theexact tfanséqtions that took place in Kemper and in this case. vBlecause the law has not changed
since thé Kemper decision wés issued — inr fact, South Cafqliha’s i'nsuran‘ce statﬁtes are now directly
in line With the holding in Kemper —the Cirpuit Céurt properly apblied this Court’s reasoning from
_ K_empe?, and this Court should affirm.

Respondents Grange Mutuél 'CasuaTty and Trustgard Insurance Company' filed this
declaratory judgment action.o‘n-‘August 21, 2014 seeking a declaration that Appellant 20/20 Auto
Glass, LLC (*20/20”) en;[ered into a unilateral contract with Reépondeﬁts when it performed glass
replacement work for five of Grange’s insureds after .Grange communicated the amount Grange

was willing to pay for glass repair services. In each instance, a Grange insured had a vehicle

! Grange and Trustgard are related insurance companies. For ease of reference, both entities. will
be collectively referred to as “Grange.”



sustain glass break_age. The insnred.selected 20/20 to perform repairs, and a three-way telephone
call took place hetWeen Grange’s authorized agent, the insured, and a 20/20 representative. During
that three-way te]ephone call, Grange’s agent informed 20/20 and the rnsured how much Grange |
was willing to pay for the repairs. 20/20 objected to.the rate, hut also guaranteed that the insured
would .not be required to pay anything out of pocket for the repairs.” As a result, the insured chose
‘ tov allow 20/20 to perform the work. Grange then followed the conversation up by sending a
referral sheet to the glass repair condpany reite'ratin'g the price or rates that 1t wonld pay and stating
that “performance of services constitutes acceptance of the .communicated price and billing
instructions.” (R. pp. 10-11). | |
~ After receiving the referral sheet, 20/2Q performed the repair services witho_»ut any
-additional cornmunication to Grange and then sent rnvoices ‘directly to Grange. Grange i'SSUed’
'payments to 20/20 based on the prlce and rates prevrously offered by Grange in both the phone -
. conversation and in the referral sheet pr10r to the work berng performed In each instance, 20/20
_‘ accepted and deposrted the payments. |
After accepting and depositing the checks 20/20 contacted Grange purporting .to invoke
the appraisal provision in the Grange policies by 'usmg an “Assrgnment of Proceeds and
A Authorrzatlon to Pay” that 20/20 obtained from the. Grange 1nsureds afier it performed the work.
Before performrng the work 20/20 assured the Grange insureds that they would not be personally
responsible for any amounts that Grange did not pay. (R.p. 94,9 26). Then, after performing the
work, 20/20 had the .rnsureds sign a Work Order giving the purported assignment. (R. p. 96, 9 36).
This case came before the Honorable Jbudge R. Scott Sprouse in a bench trial on October
26, 2016. ‘The parties submitted a Stipulation of Facts and ‘Exhibits prior to trial. After hearing

the evidence and considering the arguments of the parties, the Circuit Court entered Findings of



Fact, Conclusions of Law, and Final Judgment on December 6, 2016 ruling in Grange’s favor and
finding a unilateral contract was formed between the parties when 20/20 performed the gl‘ass repair
services after Grange cofnrﬁunicated the price it was willing to pay for the seryices. Iﬁ doing so, .
the Circuit Court relied‘ upon this Court’s holding in Kemper, and found the facts indistinguishable
from the releyant facts of this césé. |
In particular, the Circuit Court found 20/20 was on notice of tﬁe amouﬁt Grange was willing
to pay prior to perfofming the glass répair services, 20/20 was familiar with the pricing structure »
- and did not find the pricing or rates to be émbigu()us, and Grarige communicated in a fax referral
sheef that “[p]erformance of services constitutes acceptance of .the communicated pfice and billing
instructions.” (R. pp. 10-11). Therefore, 20/20s performanc.e of the work, knowing the price
.GrangeA was wi‘lling to pay, constituted acceptance of Grange’s offer, thereby creating a yalid,
bindi'ng unilatéral contract. When Grange paid for the work at the offered price and 20/20 accepted .
and debosi'ted the payment, Grange satisfied its obligations .unde,r the contract and the insurance
policy. o .
Appellant filed a Mo.tion to Reconsider on December 16, 2016. Grange filed a
memoraﬁdum opposing the Motion to Reéonsider on January 13, 2017, and ‘;he Circuit Court
-entered an Order denying Appellént;s motion on January 18, 2017. This appeal followed.

STATEMENT OF THE FACTS

A. Grange’s network of glass repair providers.
Grange and Trustgard are insurance companies that are authorized to transact business and
write insurance policies in the State of South Carolina. (R. p. 90, §1). Grange’s glass claims are

generally handled fhrough a third-party administrator, Safelite Solutions (“Safelite”). (R. p. 91,

46).



Safelite works with Grange and other insurance companies to determine reimbursement
rates for athmobile glass repair and feplacement work for given geographic areas based on
quarterly reviews 6f National Auto Glass Specifications (NAGS) and industry data for glass
claims. R. p. 92, § 13). NAGS is the indu-stry.standard for providing benchmark priceé a'nd
standard labor/installation times for aﬁtomobile' glass replacement parts. (R. p. 92, § 14). Both
Grange and 20/20 base their pricing off NAGS benchmark priceé. (R. p. 92, 9 15).

Through Safelite, G_r_angelinforms glass shops what Grange is willing to pay for glass repair
serViceé under an insured’s automobile insurance policy. Gfange provides advance nétice to all
network and non-network glass shops of the rates Grange apprbves for glass claims. (R. p. 93,9
17).‘ A “network glass shop” or “network-pr;)vider” is a glass shop with whom an insurahce
company has an established, pre-éxisting agreement regarding the prices and. rates for glaés repair
or replacement jobs. (R. p. 93,9 18). ‘A “non-network glass shop” or “non-network provider” 'isb
a glass shop that does not have a prg-e%isting agreemént with the ihsurer.. (R.p.93,918).

20/20 is not a member of the Grange network of glasé shops and does not havé a pre-
established agreement with Grange '.regardin'g prices or rates. (R. p. 93, 9 21). However, on or
about April 15,2011, Safelite sent a letter oanrang‘e’s behalf to all ﬁetwork and non-network glass
shops in ups.téte South Carblina —including 20/20 — anﬁouncing the pricing and rates that had been
established for shops in the area, Which prices were effective for work performed on or after April
22,2011. (R.p.93,919). |

Since Jahuary é014, there are eighty-seven (87) glass shops and companies in Grange’s
South Carolina network th.at have performed glass services for Grange and Grange insureds at the
rates and pricing established by Grange. (R. p. 93,922). In addition, twenty-eight (28) noﬁ4

network shops have also performed glass services for Grange and Grange insureds at the rates and



pricing established by Grange. (R. p. 93, 122). In total, at least one hundred fifteen (115) glass
shops in South Carolina performed work at Grange’s'establ_ished rates between January 2014 and
the date of the Stipulation of Facts signed on October 7, 2016.

B Grange insureds approach 20/20 for glass repair services, and Grange
communicates with the 20/20 representative and the insured.

When a customer approaches 20/20 to perform glass repair services under an insurance |
policy, a representative 0f 20/20 will connect the customer with the customer’s insurance company
or the company s representatlve — in this case, Grange’s third-party admlnlstrator Safehte (R.
p. 94,9 25).' Then, the customer, the 20/20 representative, and the Grange representatlve take part
inv a three-way call. |

DLiring the call, the Grange representative reiterates the amount it is willing to pay for the
‘ glass repair services. (R. p. 95, 9 28). 'Then, the 20/20 represe‘ntativvereads a scripted response
‘stating they accepr the job but not the price. (R. p. 94, §26). Nonetheless, the 20/20 representative
also guarantees tnat the customer will not be responsi.ble for any difference in the cost. (R.p.9%4,.
1 2.‘6) Grange’s representative then informs the inéured that he or she may be responsible for'any
difference in prlce between what 20/20 charges — even though 20/20 has guaranteed that the.
customer will not have to pay anything — and the amount Grange is w1111ng to pay in rermbursement
— an amount that 115 shops in South Carolina have found acceptable. (R. p. 95, §30).

20/20 admits in this case that it never found Grange’s 'representatives’ responses vague or
ambiguous. (R. p. 95, q31). After the telephone call, Grange’s representative sends a document
to 20/20 containing a dispatch or referral number. 20/20 receives the referral sheet before

performing the work. (R. p. 99, §51). The referral sheet reiterates the price or rates that Grange

2 This case involves repair services performed for five Grange insureds. The parties agree that
each of the transactions were materially the same for purposes of this case.
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is Willing to pay for glass repair services. (R. p. 99, 1[ 52). Importantly; the referral sheet also
contains the foliowing statemeﬁt: “Performance of services constitutes acceptance of the
communicated price and billing instructions.” (R. p 99, 9 53).
20/20 further admits it understood Grange was not willing to pay any amount greater than
. the priqes or rates stated over the phone by the claims representative, pre\}iousiy communicated to
20/20 bvy‘ letter, and confirmed in the referral sheet. (R. p. 95, § 31).. Moreover, 20/2.0 never
communicates a copnterproposal to Grange for the bfice of the glass repair services. (R. p. 95,
: ﬂ32). Instead, 20/20 simply prolceeds with the work with the only price ever communicated
betWeen the parties being the amount tﬁét Grange stated it Was willing fo pay. (R.p.95,932).
| 20/20 submits an invoice to Grange, for the glass repair services that exceeds the améunt
Grange previously stated it was wil_ling to pay. (R. p. 99, 9 56). In accordance with all of its
cofnmunicatjons before the work was performed, Grange éends payrhent for an amount less than
20/20’5 invoice but in the amount previously communicated by Grange. (R. p 99, 4 57). .In each
. ,ins:tance, 26/20 acéepts and deposits the payment. (R. p. 99, § ’57A). Then, after accepting and
| depositing the paymeht, 20/20 sends a “Short Pay Invoice” to Grange. (R. p. 99, §58).
| Months later, 20/20 rﬁakes a demaﬁdifor éppraisél under the terms of the insurance policy
as a purported assignee of thé inSured’s rights under the policy. (R. p. 100, § 61).‘ 20/20 obtains
the assignment from thé insured after the three-wéy telephone call during which 20/20 assures the
insured that he or she will héve no out-of-pocket obligations for the glass repair services. In fact,
the insured signs the Work Ord.er providing the assignment after the work has been cqmpleted.
R.p. 99, 55, p. 101, 9 69; p. 103, 9 v82; p. 105, 4 101). The assignment reiterates that 2.0/20_
“agrees not to charge the [insﬁred] ahy e.lmount. excluding any applic.abl’e deductible, when -

" insurance proceeds are the chose[n] method of payment.” (R. pp. ,'102-103,. 9 81). The Work



Orders do not state the amount that is being charged for the glass repair services.> (R.pp. 149 &
162).

C. The Grange insurance policy.

The policy térms in this case are the same for each customer. In the policy, Grange “ag_rees |
~ to pay for” certain losses to a covered auto, including for glass breakage. (R. p. 130). The policy
gives Grange the express right, at its option, to “pay to repair or replace the damaged or stolen
property.” R. p. .133, Payment of Loss). Grange limits its coverage to that “[ajmount necessary
~ to repair or replace the property using parts from the vehicle’s manufacturers or parts from other
manufacturers.” (R. p: 133, Limit of Liability).

20/20 purports to evoke the policy’s appraisal provision, Which deals with disputes between
an insured and the insurer over the actual cash value of the insured vehicle, not the cost of repairs.
The provision states:

Appraisal

- A. If we and you do not agree on the actual cash value of the
“vehicle, either party may demand an appraisal of the loss. In this
event each party will select a competent and impartial appraiser.
The two appraisers will select a competent and impartial umpire.
The appraisers will state separately the actual cash value and the
amount of the loss. If they fail to agree, they will submit their
differences to the umpire. A decision agreed to by any two will

be binding.

(R. p. 134). None of the claims in this case involve a dispute over the actual cash value of the

vehicles. .

3 Kelly Gregg, one of the Grange insureds who submitted a glass claim, signed a Work Order
electronically. The Work Order was electronically converted — after Gregg had applied his
signature — into an Invoice that included the price of the work performed. (R. p. 102, 979).

7



ARGUMENT

The Circuit Court properly applied this éouﬂ’s precedent set forth in Kemper —acase with
identical relevant facts — and held that 20/20 entered into a unilateral contract with Grange. Grange
communicated the price it was willing to pay for the glass repair serVices and sent a referral sheet
‘stating that “performance of services constitutes acceptance of the.communicated price and billing
' instructions.” Then, Wit}iout’ any further communication between 20/20 and Grange, 20/20
performed the glass repair services. Ther’efore,' 20/20 entered into a‘bindin’g unilateral contract with
~ Grange to perform the glass repair services at the price previously established by Grange. When
'Grange paid that amoimt to 20/20 for the glass repair _serVices, Grange satisfied it ooligations under
the contract and the insurance policy. | | |
L. ~ As thistourt held in Kemper, Grange s unambiguous communication of the price it

was willing to pay for the work constituted a unilateral offer, and 20/20°s performance

. of glass repair services constituted acceptance of a umlateral contract at the price
- stated by Grange.. ' :

Grange commumcated the price that it was willing to pay to’20/20 before any Work ‘was
performed Grange communicated that performance constituted acceptance of the price. Then, ﬂ
after receiving the referral sheet with the offered price but w1thout any further commumcatlon,.
20/20 performed the work. As this Court held in Kemper performance after receivmg an
unamblguous offer constitutes acceptance of the offer. Because 20/20 performed the work after
receivmg an unambiguous offer from Grange, its performance created a binding unilateral contract l
at the_ price offered by Grange.

A. On facts that are materially identical to those in this case, this Court in Kemper
found a unilateral contract.

“A unilateral contract is formed when one party makes a promise and expressly or
limpliedly invites the other party to perform some actas a condition for making the promise binding
on the promisor.” Kemper, 399 S.C. at 492,732 S.E.2d at 210 (quoting CIM Ins. Corp. v. Cascade

8



Auto Glass, Inc., 190 N.C. App. 80‘8, 811, 660 S.E.2d 907, 910 (Ct. App. 2008)); A valid offer
“identifies the bargained for exchange and creates a power of acceptance in the offeree.” Saundef
v. Pub. Serv. Auth. of S.C., 354 S.C. 397, 406, 581 S.E.2d 161, 166 (2003j. “A unilateral contract
occurs when there is only one.prbmisor and the other party accepts, ndi by rnutual promise, but by -
actual performance.” Id. at 405, 581 S.E.id at 165-66 (citation omitted).
The classic example of a unilateral contract includes an offer by a homeowner fora painter
to paint his home for a fixed price, stating “I will pay you $50 if you paint my house.” Va;iegas V.
American Energy Srvs., 302 S.W.3d 299, 303 (Tex. 2009). The painter accepts the offer by
performance —i.€., painting the home. The homeowner cannot attempt to decrease the price after .
the painte‘r has completed the task, and the painter cannot paint the home and then tell the
homeowner that he wants to be paid more than the offered price. By doing the work, the painter
has accepted the contract. ‘See id. (“But once the individual accepts the offer by performing, the
_ pron’iise tn pay the $50 becornes_ binding.”).
A unilateral contract has three elements: (1) a specific offer, (2) communication of the
offer, and (3) performance. _Prescoti v. Farmers T elephoné Co-Op, Inc., 335 S.C. 330, 33.7, 516
S.E.2d 923, 926 (1999). Like the transaction in Kemper, each element is satisfied in this case.
| The first and second elements are satisﬁéd by communication of a clear offer by the offeror
to the offeree. In Kemper, this Court quoted favorably from the North Carolina Conrt of Anpeéls
decision in CIM Ins. Corp. dealing with thi: communication of an offer for a unilateral contract.
.Notably, this Court recognized the many ways in which the insurance company in CIM Ins. Corp.
communicated the amount it was willing to pay for the r'epair services pfior tn and after the
perforniance of the work: |

The court found the prices were communicated (1) via letter to
‘defendant’s shops, (2) via telephone when initial claims were made,



(3) via confirmation fax after claims were made but before work was
performed, and (4) via eventual payment of invoices at the GMAC
rate. ' '

Kemper, 399 S.C. at 492, 732 S.E.2d at 209-210 (citing CfM Ins. Corp., 190 N.C. App. at 812,
| 732 S.E.2d at 910). These are precisely the same ways in which Grange communicated the amount
- it was willihg to pay 20/20 for the repair services here. (R. pp. 10-11,97). Grangé communicated
the pricing or rates in four ways: (1) by letter sent by Safelite on‘ Grange’s behalf dated April 15,
2011, which 20/20 received; (2) by telephone during the three-'\Nay call with thé Grangé insured,
20/20 and the Grange representative; (3)‘by lettef or fax in the referral sheet; and (4) by payment
after receiving an invoice from 20/20. (R.pp. 10-11, 9 7).
| As in Kemper, the first andA sécond requirements for a unilaterél contract in this casé were
svatisﬁed, when Grange comrﬁunicated specific offers to 20/20 stating the pricé it was Willing tvo-
pay for the glass repair servicés. The Circuit-Court found Grange unambiguously communicated
thé price it was willing to pay 20/20 for the glass repair services. (R. pp. 8, § 14). Moreover, 20/20
concedes that it undérstood Grange’s ;.)ric'ing structure and did not find the pficing or rates .to be
vague or ambiguous. (R. p. 11,97). |
The third requirement for ;1 uniléteral cohtract was satisﬁed when 20/20 performed the
: glvass repair services after réceiVing the yeferral sheet with Grange’s bffered price and without any
further communication to Grange or Grange’s re'presentative. In Kemper, this Court held that the
glass. reﬁair shop’s performancevof the repairs ‘constituted écceptaﬁce of the offer: “By proceéding
with the. work after receiving notice of the p{rices via phone conversation and fax, Southern Glass
accepted the prices.” Id. at 497, 732 S.E.2d at 212.- The same transaétion océurred here. After
-Grange sent referral she;ets to 20/20» stat_ing the amount it was willihg to pay and that

“[pJerformance of services constitutes acceptance of the communicated price and billing

10



‘instructions,” ‘20/20 performed the work. By }doing so, 20/20 aceebted the épeciﬁc offer
communicated by Grange and created a contract at the pricing offered by Grange.

The facts of this case are identical te those in Kemper. Grange stated the amount it was
willirrg to pay and sent a referral sheet to 20/20 stating that performance constituted acceptance of
Grange’s offered price. 20/20 performed the work, thereby elcce'pting the offer and creatirrg a
unilateral contract at Grange’s offered price. Tﬁerefore, the Circuit Court properly relied upon
~ this Court’s holding i-n Kemper and found Grange’s payment of the offered price .'after 20/20
performed the work setieﬁed Grange’s contracrual obligations.

B.A Appellant’s efforts to distinguish this case from Kemper fall flat.

In an effort to avoid this Court’s binding precedent set forth in Kemper, Appellant argues
this case is distinguishable. However, the facts of this.case are identical to the material facts in
Kemper, and the two cases are indistinguishable. | ' ' e |

i. In Kerhper, as in this case, the unilateral contract was not accepted

or rejected by the glass company’s words, but rather by its
performance. : '

The adage that ac‘tivons speak louder than words has particular significance in the context
of unilateral contracts. Appellant clairns Kempér is distinguishable because the glass company in
that case verbally agreed to the insurer’s pricing during the phone conversation-.‘ However, this
Court held it was the company’s actions, and not its words, that created the unilateral contract: “a |
‘unilateral contract was created by Southern Glass’s performirzg the work on Kemper’s insrlreds,
not By Southern Glass’s verbai response.” Kemper, 399 S.C. at 498, 732 S.E.2d at 213 _(emphasis-
in original). The glass company in Kemper objected to the rranscript'of the telephone conversatien
and raised that issue on appeal. -.On appeal, ‘thie Court held admi‘ssion of the transcript was not

prejudicial because the glass cempany’s performance constituted acceptance of the contract.
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Like 20/20 here, the glass company in Kemper routinely informed Safelite — the third-party
administrator for glas_s claims — that the glass company rejected the (iuoted rates, that its contract
was between the glass company and the customer, and that it was not entering into a contract by

performing the work. Id. ai 488, 732 S.E.2d at 208. Despite the glass repair shop’s words, the
' Court‘ in Kemper held that the shop’s actions — performing the work — constituted acceptance of
the contract at the price offered by the insurer. The same rule applies .here. Regapdless ef 20/20’s
words, its .conduct in performing the Work after Safelite sent the referral sheet stating that
‘ performaﬁce constitutes acceptance created a binding unilateral contract.

ii. The S.upreme‘ Court’s decision in Narruhn v. Alea London Ltd. has
no application in this case. '

In an apparent effort to avoid this Court’s clear precedenf ie Kempef, Appellant argues that
- South Carolina laW has changed as a result of .the Supreme Court’s decision in Narruhn V. “Alea .
| London Ltd., 404 8.C. 337, 745 $.E.2d 90 (2013). That case dealt with a post-judgment asisignment
of ah insured’s breach of contrect ciaim for failure to defend and indemnify an insured under a‘
- liability policy. None of those issues are p_r'esenf in this case. The glass breakage claims are wholly.
unrelated to liability claims, there is no judgment agaihst any insured, and Grange eatisﬁed i’ts-
contractual obligations to. its insureds — their wiﬁdows were repaired at no cost fo the insured.
Therefore, Narruhn has ne rela.tion-ship_ to the issues in this case.

o Instead of relying on the actual holding in Narruhn — which merely held fhat an insurance
company lacked standing to object to a judicial assignment of an insured’s clafm inﬂa_ case to which
| ‘the insurance corripany was not a party — Appellant argues that dicta in the bNarruhn oeinion
. changed South Carolina law. Speciﬁcaliy, Apf)ell'ant' argues the holding in Narruhn changed South
Carolina law with respect to assignments of an insured’s righte after a loss. However, the Supreme

Court clearly stated that it was nof ruling on that issue: “Although we need not reach the issue
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here, it appears the referee did not believe Insurer’s approval of the assignmeni of RKC’s rights
was required, and we note it is generaHy held that an assignment after a loss has already occurred
does not require an insurer’s consent.” ‘Id. at 344 745 S.E.2d at 93-94 (emphasrs added) The
holding in Narruhn did not purport to change South Carolina law.*
| ‘The glass repair shop in Kemper obtained assignments from the insureds. Kerﬁper, 399.
SC at 488, 732 S.E.2d at 208. There has been no _change in the law of post-loss assignments since
Kémper. Because the Supreme Court’s holding in quruhh did not create an.y substantive change
in South Carolina law with respect to post-loss assignments, the opinion in Narrithn has no bearing
on rhis case, and the holding in Kemper controls here. |
The Supreme Court’s holding in 'Narruhn has no bearing here for a second reaso‘n.: The
Circuit. Court here did not rely on the assignment in reaching its decision. The question in this
case is whether 20/20 entered into a unilateral contract with Grange —not Grange’s ‘insured - when
20/20 perfornied glass repair services after Grange communicated the amount it was willing to pay
for the services »and communicated that perfor_mance constituted acceptance of Grange’s offer. If
there is -a unilateral | co_‘nrract, rhen the assignment ié irrelevant because Grange. satisfied its -
ohligations under both the unila_teral contract and the insurance policy when it paid and.2()‘/20
accepted and deposited the payment. At that point, \t'he glass was repaired — satisfying Grange’s
| promise under the insurance vpolicy — and the repairs’ were‘paid for — satisfying Grange’s promise

under the unilateral contract. Therefore, the aSSignment is not relevant to the issues in this case.

4 Despite Appellant’s argument that Narruhn changed the law with respect to post-loss
- assignments, Appellant states in its brief that the Supreme Court “reaffirmed its view” regarding
post-loss assignments. (Inrtral Brief of Appellant, p. 13).

13



iii. The out-of-jurisdiction cases cited by Appellant are the same cases
this Court considered in Kemper.

In Kemper, this Court evaluated cases from ﬁve other juri‘sdictions and found that the facts
of the Kemper case — whlch are materrally identical to the facts in this case — were more in line
_ with the other jurisdictions that had found a unilateral contract. Kemper, 399 S.C. at 498, 732 :
'S.E.2d at 213 (f‘The present case is more in line with the North Carolina, Idaho, and Washington
»cases.”). In particular, this Court relied upon the North Carolina Court of Ap.peals’ decision in
CIMIns. Corp. 12 Cascade Auto Glass, Inc., 190 N.C. App. 808, 660 S.E.2d 907, 910 (2008), the |
Idaho Supreme Court s decision in Cascade Auto Glass, Inc. v. Idaho Farm Bureau Ins. Co., 141
- Idaho 660, 115 P.3d 751 (2005), and the Washington Court of Appeals decrsron in Cascade Auto

Glass, Inc. v. Progressive Cas. Ins. Co., 135 Wash. App. 7_60, 145 P.3d 1253 (Ct. App. 2006). In
each of those cases, the appellate courts held that the glass company’s performance of glass repair
_services after receiving offers from the.insurers created binding unilateral contracts.'
In CIM Ins. Corp, the North Carolina Court of Appeals found the glass company accepted
a unllateral contract by performmg work after the i insurer ‘communicated the amount it was willing
to pay. 190 N.C. App at 812, 660 S.E.2d at 910 (“Because defendant performed the requested
repairs or replacements, it accepted the terms of GMAC’s offers forming valid un11ateral contracts
at GMAC’s stated prices.”). Like in this case, the glass service company in CIM Ins. Corp.
| disputed the prices set by the insurance company. Id. at 809, 660 S.E.2d at 909. However, just
like this Court in Kemper, the North Carolina Court of Appeals. looked to the glass service
company’s actions, not its words, in determining that a unilateral contract was formed. “Itis a
fundamental concept of contract law that the offeror is the master of his offer. -He is ‘entitled to
" require acceptance in precise conformity with his offer. By choosing to do the work, the glass

2

company accepted the insurance company’s offer. Id.
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Appellant attempts to distinguish CIM Ins. Corp. on two grounds. First, Appellant claims
-~ the facts in CIM Ins. Corp. are different because the glass company in that case did not get an
assignment from the insureds. This argument is a non-sequitur. Whethei 20/20 obtained an
assignment fron1 the insured is wholly irrelevant because 20/20 entered into a unilateral contract
* with Grange by performing the work. The contracts between Giange and its insureds stateci that
Grange — at its own option — could choose to pay .to r'»epair the glass. By entering inio a unilaferal
_contract with 20/20.t0 repair the glass and pa)iing 20/20 the amount owed under that unilateral
contract, Grange satisfied its obligations under the insurance policies. Therefoie, the assignment
has no bearing on the facts of this case and would nnt have had any bééring on the case in CIM
- Ins. Corp.‘
| Anpellan_t also argues that the Coun in CIM Ins. C orp. failed to address the iequirement of
consideration. Howéver, the Court in that case — and.this Court in Kemper’i— did not discuss
consideration befause the consideration was obvinus. The amount offered by Grange for the glass | o
repair services is the niost classic form of consideration — money: Grange offered to pay .20/20‘3
fixed sum if 20/20 performed rei)airs to Grange’s customers’ glass. 'Considereition from Grange
came in the form of the monetary payment, and acceptance from 20/20 came in the form of
performing the work. Therefore, the contiact was supported by adequate consideration.S
Appeliant’s arguments with respect to.Progressive Cas. Ins. likewise fail to show a
meaningful distinction. Anpellant argues Progressive Cas. Ins. is different because the glass
‘company in that case had a prioi contract with the insurance company. However, the holding in
Progressive Cas. Ins. did not rely upon.the prior contractual relationship. In fact, the Washington

Court of Appeals held that the prior contract was terminated by the insurance company when it

-3 The issue of consideration is further discussed below in Section II.
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notified the glass company of chénges in its approved rates for glass repair services. Progressive
Cas. Ins., 135 Wash. App. at 768-69. After making that determination, the Court of Appeals found
that — déspite the fact that.any prior contracts Were no longer effective — the glass company entered
into new unilateral cdntracts with the insurer every time it performed glass repair services after the |
insurer communicated the amount it was willing to pay.® Id. at 769 (“Cascad.e'created binding |
uﬁilate-ral contracfs each time it repaired orrepléced auto glass for PfogresSiVe’s insureds after
re’ceiVihg Progressive’sl new offer.”). Likewisev, 20/20 entered into a unilateral contract with‘
Grange each time it perfovrmed glass repair- services._ Therefore, the holding in Progressive Cas.
Ans. ﬁfs squarely with the facts of this case.
Last_ly, Appell_ant attempfs to distingui_sh‘v Idaho Farm Bureau Ins. Co., based on the
' speéiﬁc policy language at issue in fhat case. Admittedly, the Farm Bureau policy in that case had
, sém’ewhat different language. However, this Cou_rt’s reliance 6n the opinion_ in Idaho Farm
‘ Buréau-lns. Cb. was not baséd'upon the policy lahguage. Rather, this Court cited the Idého
Shpreme Court’s decision for the descri:‘ption of the options that the auto gléss company had wﬁén _
~ faced with the offer from the insurance company: N
CaScade.had one of three optioﬁs available to it upon receiving Farm
Bureau’s notice: it could simply do the work and accept the amount
Farm Bureau had stated it would pay; it could accept the insurance.
‘payment and collect the difference from the insured; or it could
refuse to perform services for Farm Bureau insureds unless the

customet paid it for the work, leaving the customer to seek
reimbursément from Farm Bureau.

Idaho Farm Bureau Ins. Co., 141 Idaho at 664, 115 P.3d at 755. The Idaho S'upreme. Court found

the glass company chose the first optidn by performing the work. Id.

6 The insureds in Progressive Cas. Ins. also gave assignments to the glass repair shop. Id. at 763,
145 P.3d at 1254. Nonetheless, the Washington Court of Appeal — like this Court in' Kemper —
focused on the contract entered into between the insurer and the glass repair company.
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20/20 had the same three choices as the glass company in Idaho Farm Bureau Ins. Co.
20/20 could choose to do the work at the price offered by Grange - which it did. Alternatively,
20/20 could have accepted payment from Grange for the amount Grange offered and then sought
to pursue. the difference from the insured. However, 20/20 precluded itself from this avenue by

_'guaranteeing to the insured before the job was assigned to 20/20 that the insured would never have

to pay anythirrg out of pocket. Lastly, 2(l/20 could have refused to deal with Grange at all and
simply contracted with the insured, making the insured pay, and leaving the insured to pursue
recovery d1rectly from Grange. Obv1ously, 20/20 did not choose the last two options.

The quoted language from Idaho Farm Bureau Ins. Co. highlights the problem with 20/20 S |
approach in this case. 20/20 claims it is entitled to additional recovery under the insurance policy
because the insured can choose whatever glass company it wants, and the insured signed an
ass1gnment of its claim to 20/20. However, if the 1nsured had ever faced the risk that 20/20 would
seek a direct payment from the insured for the glass services, then the msured would never have.
selected 20/20. lnstead, the insured would have chosen to go to one of the 115 auto glass servicers
in South Carolina who would do the worl< at Grange’s rate. To avoid this problem and obtain the
work, 20/20 guarantees to the insured that the insured will never be charged-for any work. The
guarantee is an inducement to get the insured to choose 20/20 to perform the work.

Only after receiving the guarantee does the insured agree to allow 20/20 to do the work.
(R. p. 94, 4 26; p. 95 99 29-30; p. 96, 7 36). Nonetheless, 20/20 claims that the assignment from
the insured — obtained affer the work has already been completed — somehow allows 2Q/20. to

obtain more than the amount Grange has agreed to pay. An assignee is in no better position than

the assignor. See e.g., First Nat. Bank of S.C. v. Wade, 245 S.C. 426, 430, 141 S.E.2d 102, 104 '
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(1965) (“generally the assignee has no better rights than his assignor.”) (citation omitted). If the
insured was never under an obligation to pay any rrroney to 20/20 then neither is Grange.

~iv. This Court in Kemper already dlstmgulshed and dlsagreed w1th the
other out-of-jurisdiction cases cited by 20/20.

In Kemper, this Court reviewed and rejected the Eighth Circuit’s reasoning in Alpine Glass,
Inc. v. Ill. Farmers Ins. Co., 643 F.3d 659 (8th Cir. 2011) and the Connecticut Supreme Court S
reasoning in Auto Glass Express Inc. v. Hanover Ins. Co., 293 Conn 218,975 A 2d 1266 (2009) 7
In both of those cases, the appellate courts did not discuss any communication from the insurers
to the. glass companies that performance would constitute acceptance of the offered price. In Auto
Glass Express, the Court expressly found that no such message was commumcated to the glass
company. See 293 Conn. at 228,975 A.2d at 1273 In Alpine Glass, Inc., the Eighth Circuit never
‘ discusses the referral sheet. Instead, the Eighth Cireuit’s opinion only discusses “blast faxes” that
were sent to glass repair shops throughout Minnesota. Seel 643.F .3d at 662. In the analysis section
' of the Eighth Circuit’s opinion, the Eighth Circuit again focuses'on the “blast fax” and never
references' or even acknowledges the referral sheet. Id. at 666-67 (“Even if the blast faxes
- constituted offers . . ..”). |

Although 20/20 digs so deep as to cite the parties’ briefs in the Alpine Glass case to show
-tnat the insuretnce company in that .cas.e sent a referral sheet to the glass service shop stating that

“performance constituted acceptance, there is no indication whatsoever that the Eighth Circuit ever

7 Although 20/20 argues that those distinctions are mlsplaced it makes no substantive argument
for why this Court improperly distinguished Auto Glass Express. As this Court noted in Kemper,

the offers in Auto Glass Express case did not include language that performance constituted
acceptance: “Moreover, nothing in the language of the pricing letters, either expressly or impliedly,
suggests that the mere performance of glass repairs on automobiles insured by the defendant was
sufficient to bind the plaintiffs to the defendant’s prices.” Auto Glass Exp., Inc.,293 Conn. at 228,

975 A.2d at 1273; see also Kemper, 399 S.C. at 495, 732 S.E.2d at 211. Therefore Grange’s
referral letters stating that performance constitutes acceptance — like the referral letters in Kemper
— clearly distinguish this case from the facts in Auto Glass Exp., Inc. : '
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clonsidered or vi/as aware of that fact. Nothing in the Eighth Circuit’s written opinion discusses the
fact. This Court éannot divine the'Eighth Circuit’s impressions’ concerning the impact of the
referral sheet when the Eighth Circnit never even references it in its written opinion.. Thus, the
relevant fact at issue in this case and in Kemper — that the insurer sent a referral sheet specifically
- referencing the work to be performeci on the insured’s i:ar, the price or raie theit unld be paid, and
stating that “[p]erformance constitutes acceptanc‘e of the commnnicated billing price and billing
instructions” — does not appear to have been considered by the Eigh'th Circuit, and the case is
pronerly diétinguish’ed. (R. p. 99,9 53; 101, 9 67; p. 102, § 78; p. 105, § 101).
The Eighth Circuit’s opinion in Alpine Glass is distinguishable for another significant
reason. 'In Alpine Glass, the Eighth C_irnuit mistakenly applied a rule thatiapplies to bilaterall
contracts. The Eighth Circuit h¢1d that “[i]f the purported acceptance changes the terms of f[he_
offér, ‘it is not positive and unequivocal, and constitutes a rejection of the offer and acounteroffer.”’ -
643 F.3c_1 ait 666 (quoting Markmann v. HA Brimtjen Co., 249 Minn. 281, 81 N.W.2d 858, 862
(1957)). Respectfully to the Eighth Circuit, this rule of contract law does not apply in the context
of .a unilateral contract under South Carolina law. Rather, it applies to the formation of bilateral
‘contracts.

The Markm‘an.n case that the Eighth Circuit relies upon addresses contract principles that
expressly apply to bilateral contracts, not unilateral contracts. Markmann, 249 Minn. at 288-89, 81
N.W.2d at 863 .(“If the contemplated agreement is to be bilateral, the proposal must state the terms
of each promise in full.”) (quoting 1 Corbin, Contracts, § 83, p. 262). Then, ihe Court in
Markmann found the contract in that case was bilateral: “We have no difficulty in reaching the
conclusion in the instant case that thé cnntract agreement contemplated bctween the parties was

by its terms a bilateral one.” /d.
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In contrast; acceptance of a unilateral contract occurs through substantial perforrnance.‘ If
performance is completed, but non-conforming, the performance simultaneously constitutes
~acceptance and a breach of the contract, but it (iOes not constitute a counteroffer. See e.g., 25
Wash. Prac., Contracti Law and Practice § 2:19 (3d ed.) (“In the case of ‘unilateral contracts, V_
acceptance occurs only through performance. Substantial performance ,(ratlier than full
performancej is sufficient to constitute accentance of an offer to form ai unilateral contract,
although defective performance vmavy constitute a breach of the contract.”); HoiVard Engelskirchen,
Consideration as the Commitment_to Relinquish Autonomy, 27 Seton Hali L. Rev. .490, n. 186"
(1997) (“Just as.with a .riromise followed by a defective performance in breach of the promise, so
too for a unilateral contract a defective performance may be in breach of the commitment offered
in accepfance of the promisor’é offer, buf in this instance the commitment is expreosed by action
and may be breache‘di by the action that_ expresses it.”). |

By performing th.e» glass repair services after Grange stated that performance conStituted
| acceptance, 20/20 accepted tiie contract ot Grange’s price: Like'the painter in the classic unilateral
‘Contract exarnple, if the p.ainter performs the work and tnen submits an invoice to the homeowner
for ‘more than the amount offered,i his performance nonetheless constitutes acceptance, but the

nomeowner is only required to pay the amount nreviously offered. Likewise here — énd in contrast
to the Eighth Circuit’s bilateral contract reasoning in AZpine Glass — 20/20 accepted the unilateral
offer by performing the work. Therefore, its decision to submit an invoice for more than the
| contractual price cannotibe. construed as‘a counteroffer.

I1. Grange’s offer to pay 20/20 Auto Glass for glass repair services and subsequent

payment constitutes both. consideration sufficient to create the contract and
satisfaction of its contractual obligations to both 20/20 and its insureds.

Grange contracted with its insureds to pay to repair tlie_ insured’s car windshield in the

event of breakage. Grange expressly reserved the right to pay for the repair rather than making a
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payment to the insured. (R. p. 133, Payment of. Loss) (“We may, at our option, pay to repair or
replace thé damagéd or stolen prbpérty.”). Therefore, when the insured sustained glass breékage, :
* Grange could ﬁave paid the insured for the “amount necessary to repair or replace the property” or
it cbuld simply pay a vendor to Have the pfoperty repairéd. | Grange chose the létter option in each
of these instances. There is no claim that. Grange paid its insureds directly. Instead, Grange chose
" to offer a fixed rate or price to 20/20 to perform the glass repairs, which 20/20 admittedly did in
this case. |
" To avoid this Court’s _ﬁnding in Kemper and the Circuit Court’s finding here that 20/20’s
performance constituted acceptanée of Grange’s unilateral offer, 20/20 argues that Grange’s offer
lacked consideration' because Grange w'aé already contractually obligated to its insured to pay for
repairs to the windshield.? Héwever, the mere fact that Grange was satisfying another contréptual
obligation by contracting wit.h 20/20 to p.er'fqrrr.l the repairs does not mean that Grange’s offer to
pay money to 20/20 lacked consideration. Grange had no cor_ltractual obligation to pay money
, difectly to its insured. At its option, Grange couid choose to pay to repair thé vehicle instead of
paying its insured, which is exactly what it did here. |
| Grénge had a contractual obligation to its insureds to pay to repair the windshields. Grange
satisfied that obligation by entering into a séparate unilateral éontract with 20/20 to perform the
repairs. Both contracts are enforceable by the parties to the contract. Supposé, for example, that

Grange had entered into a bilateral éontract with 20/20 instead of a unilateral contract, Grange paid

20/20 béforehand, and 20/20 failed to perform the glass repairs. Under those circumstances,

8 Perhaps because there is no authority to the contrary, Appellant is forced to resort to citing an
off-the-cuff oral holding in a summary judgment hearing in an out-of-jurisdiction case — citing to
the transcript of a summary judgment hearing in a United States District Court in Minnesota. There
is no legal analysis or supporting case law to support the holding. '
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Grange’s insured could pursue Grange for failing to satisfy its ob_ligatioﬁs under the policy because
Grange neither paid its insured directly nor paid to have the repairs performed. In turn, Grange
could sue 20/20 for failing to pérform the repairs that were promised. Both contracts are
enforceable.

’ Th¢ cases cited by Appellant db_not support its argument Here. Two of .t'he cases dealt with
situations where one party‘tA(_) a contract attempted to change the contract’s térms aftér entering into
the contract. See City of Spartanburg v. Spartan Villa,v 273S.C. 1,253 S.E.2d 501-(1978); Castell
" v. Stephenson Finance Co., 244 S.C..45, 135 S.E.2d 311 (1964). Imbortantly, both of those cases
only involved the séme two parties to a pre-existing contract. One side of the pre-existing contract
attempted to creéte a seéqnd contract between the éame contractiﬁg parties in order to avoid a pre-
existing contractuai obligation between those two parties. See Spartan Villa (holding that a»city
could ﬁot increase the cost éf a s.ewer bermit after erﬁering into a contractrwith a developer becéuse |
the qity was already contractually .bound to. provide sewer services for the development based upon
' | .'the prior contrécf betweeﬁ the city and the developer); Castell (holding a debtor’s promise to pay

a liquidated debt on a truck after default was not sﬁ_fﬁcient consideratidn to create a new contract
between the creditor and the debtor because the debtor already. owed that obligation under the
existiﬁg contract betweeﬁ the debfor and creditor).
Neither Spartan Villa nor Castell dealt with the creatioﬁ of anew contract with é new party.
Here, Grange did not use a promise to pay for repairs to modify an existing contract with any of
its insureds. Rather, 'Grange used the offer to pay a ﬁxéd sunﬁ for repairs to create a new contract
~with a new party — 20/20 — in separate transactions. There was separate consideration paid in each

of the five separate transactions.
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- In sum, Grarige entered into a unilateral contract with 20/20 when 20/20 performed the
work. At that point in time in each of the seperate trahsactions, the price for the glass repairs was
fixed and binding. Therefore, the insureds’ post-performance ass;gnment of any benefits un_der
the ihsurance contract cannot increase Grange’s obligations to 20/20.° o

When 20/20 performed the repairs, it accepted Grange’s offer of a unilateral contract. -

When Grange paid .20/20 for the work at the price offered by Grange, Grange satisfied its

| contractual obligation to 20/20 under the unilateral conthact. “ At the same time, Grange satisfied

its contfactual obligations to its insured under the insurance pol-ic.y. Therefore, the Circuit Court

correctly applied basic princfples of contract law when it found that G'range’s payment to 20/20

simultaneously satisfied its contractual obligations to both 20/20 and to its insureds. (R..p. 12,
9 10-11).

II.  After this Court’s holdmg in Kemper, South Carolina Code § 38-57- 75 became law,
codifying the transactions that took place in Kemper and here.

20/20 is correct in one regard: South Carohna statutory law has chahged since this Court’s
decision in Kemper. After this Court rendered its decision in Kemper, South Carolina Code § 38-
57-75 came into effect on January 1, 2013. See S.C. Code Ann. § 38 57-75. Appellant cites this
statute for the rule that an insured has the freedom to select whatever glass service shop he or she
| :chooses. This is true. See S.C. Code § 38-57-75(A) (prohibiting an insurer from requiring that
repairs be made by a particular provider of glass repair work). -However, the statute doe.s much

more. Unlike the statutes cited by 20/20 from other jurisdictions, the South Carolina statute allows

9 20/20’s citation to McLeod v. Sandy Island Corp., 265 S.C. 1,216 S.E.2d 746 (1975) is even less
applicable. That case dealt with whether a father’s agreement in a divorce settlement to convey
stock to his minor child was a gift or a sale. Id. at 9, 216 S.E.2d at 749.. The Court found that the
provision in the divorce agreement for the father to convey stocks to his minor child was merely a
gift and not a sale. Id There is certainly no argument in the present case that Grange’s payment
" to 20/20 constituted a gift.
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the insurer to establish rates that it believes are fair and reasonable and gives the insurer the right
to inform an insured that he or she rnay be responsible fer the difference in eOISt if the insured
selects a glass repair shop that charges .a higher rate.

The interaction that took place in Kemper and in this case is now statutory. “When an
insured requests to have covered glass repair work performe'd‘ by a provider who is not a member
of thle insurer’s or third party administrator’s vehiele repair program” — such as 20/20 here — “the
' i.nsurer_‘or third party administrator must” take.certain steps. S.C. Code § 38-5§;75(E); The insurer |
“mnst confirm that the provider agrees to perform the repair- at the insurer’s fair .and reasonable
rate of reimbursement.” S.C. Code § 38-57-75(E)(1‘).’ If the provider agrees to the rates, then no
further statements regarding costs shall occur. However, if the provider does not accept the rates,
“the insurer or third party adminrstrator may inform the insured that he will be responsible for
‘ addrtlonal costs.” S.C, Code § 38-57- 75(E)(1) Grange satlsﬁed this statutory requrrement by
1nform1ng the insured that he or she may be resp0n51ble for the additional cost even though 20/20
had already guaranteed during the telephone call that the 1nsured would not be respon51ble for any
addit_ional cost. The Cireuit Court found that the transactions that took place in this case followed

this statutory approach. (R.p.7,n.1).
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Nothing in the statute suggests that the insurer.can be forcecl to pay the repair shop’s higher
: rates.b Instead, the insurer sets.a “fair and reasonable rate of reimbursement,” and the insured can
be required to pay the difference if he or she insists on using the more expenslve shop anyway.10

The only change that has taken place in South Carolina law since this Court s op1n10n in
Kemper is the cod1ﬁcat1on of the precise transaction that took place in Kemper and in this case.
The neuv statute is consistent with and confirms the appropriateness of this Court’s op1n1_on in
Kemper. |

CONCLUSION

The Clrc_uit Court properly found Gran_ge entered into a unilateral contract with 20/20. By
20/20’s own admission, Grange clearly communicatedv the amount it was willing to pay for the
glass repair services, and Grange sent a referral sheet to 20/20 stating that performance conStituted
acceptan(:e of the offered price. Then, a_fter receivlng the referral sheet, 20/20 performed the work

* without any additional communication with Grange. By doing so, 20/20 entered into a binding,

~

10 The statutory language also makes the Idaho Supreme Court’s holdlng in Idaho F arm Bureau
~ Ins. Co. more applicable. The Supreme Court in that case ‘relied on the fact that the insurance
policy stated the insurer would pay “the cost of repair agreed upon by” the insurer. Id. at 661, 115
P.3d at 752. Under the South Carolina statute, Grange sets its “fair and reasonable rate.” S.C.
" Code § 38-57-75(E) (using a possessive for the “insurer’s fair and reasonable rate” to indicate that
the rate is established by the insurer). There is no meaningful difference between an amount
“agreed upon” by the insurer or the “insurer’s fair and reasonable rate.” Both phrases indicate that
the authority to set the amount owed under the policy rests with the insurer.

As noted by the Supreme Court of Idaho in Idaho Farm Bureau Ins. Co., there may be
other causes of action or challenges which could be asserted if an insured believed the rates the
insurer was willing to pay were not fair and reasonable. 141 Idaho at 664, 115 P.3d at 755. Those
issues do not apply here because the insured was promised by 20/20 Auto Glass before any work
was ever performed that the insured would not be personally responsible for any of the glass repair
cost. Therefore, this is not a situation where the insured — or 20/20 as the insured’s purported
assignee — could not get the work done at Grange’s fair and reasonable rate. :
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unilateral contract at Grange’s offered price. When Grange issued payment in the amount offered,
Grange .satisﬁed its contractual obligations to 20/20 to pay for the work. Likewise, by paying
20/20, Grange s’atisﬁed its contractual obligations under the insurancé policy to pay for repairs to
the glass. 'Th_erefd_re, the Circuit Court properly entered judgment in favor of Grange, and this

Court should affirm.

Respectfully submitted,
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Wesley B. Sawyer, Esquire
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Ronald B. Diegel, Esquire
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- Post Office Box 6648

'Columbia, South Carolina 29260
(803) 782-4100 o
Attorneys for Respondents

Columbia, South Carolina
October 31, 2017
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