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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
\ ) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO: 2014-CP-08-02424

Patricia Damico, Joshua and Brettany
Buetow, Edward and Sylvia Dengg,
Jonathan and Theresa Douglass, Anthony
and Stacey Ray, Danny and Ellen Davis
Morrow, and Matthew Collins,
Individually and Derivatively as acting on
behalf of the Spring Grove Plantation
Homeowners Association,

- ORDER DENYING DEFENDANT
LENNAR’S MOTION TO COMPEL
ARBITRATION

Plaintiffs,
VS,
Lennar Carolinas, LLC, Spring Grove

Plantation Development, Inc., Volkmar
Consulting Services, LLC, and Mdnale

undscaplng, LLC,
Defendants.
JLennar Carolinas, LLC
Third-Party Plaintif,

Vs,

Super Concrete of SC, Inc. Southérn
Green, Inc., and TJB Trucking/Leasing,
LLC,

vvvvvvv.vvvv_vvvuvvvvv\./\'./vvx_rvvv

Third-Party Defendants.

THIS MATTER came before the Court on April 11, 2016 upon Defendant Lennar
Carolinas, LLC’s Amended Motlon to Compel Arbltrdtlon Following oral argument, the Court
took Lennar’s Motlon under advisement. After consideration of the parties’ memoranda, oral
arguments and applicable Iavn}, this Court denies Lennar’s Motion to Cornpél Arbitration and

finds further, as follows:



FACTUAL SUMMARY AND PROCEDURAL BACKGROUND

This is a defective construction suit by the Homeowners at The Abbey located in Spring
Grove Plantation, individually and on behalf of others similarly situated. The Abbey consists of '
approximately Sixty-Nine (69) homes in the Spring Grove Plantation neighborhood located in
Berkeley County. Upon information and belief, the houses were constructed from. 2010 to
. present. Plaintiffs' have alleged that construction defects exist which have resulted in water
intrusion, component and structural degradation, and extensive consequential damages.

On October 30,'2()14, Plaintiffs commenced this action 5y Complaint which asserted a
number of claims including negligence/gross negligence, breach of warranty, and strict liability
against Lennar Defendants. Lennar answered the Complaint on February 17, 201‘5.

On Junc 1, 2015, Lennar filed the instant Motion requcstmg the Court Compel
Arbitration pursuant to the Federal Arbitration Act (FAA), 9 USC Section 1, et. seq., or
alternatively, the South Carolina Uniform Arbitration Act (SCUAA), SC Code Ann 15-48-10), et.
seq. based upon provisions contained in a number of Exhibits submitted to the Court, including
but not limited to, the Lennar Purchase and Sale Agrcemcnt and Lennar Limited Warranty.

STANDARD OF REVIEW

The question of the arbitrability of a claim is an issue for judicial determination. Oxford
Health Plans, LLC v. Sutter, 569 US. _ (2013) (noting questions of arbitrability are
presumptively left for the court to decide); Granite Rock Co. v. Int’! Bhd Of Teamsters, 561 U.S.
287,296 (2010); AT & T Techs., Inc. v. Communications Workers of America, 475 U.S. 643, 106
S.Ct. 1415, 89 L.Ed.2d 648 (1986) (noting same); Partain v. Upstate Automotive Group, 386

S.C. 488, 689 S.E.2d 602 (2010).



General contract defenses such as fraud, duress and unconscionability apply to a court's
evaluation of the enforceability of an arbitration clause governed under either the SCUAA or the
FAA. 9 US.C. § 2 (providing written arbitration agreements may be invalid, revocable and
unenforceable based upon "such grounds as exist at law or in equity for the revocation of any
contract.”); See also § 15-48-10(a) containing similar language to that of the FAA. Thus, this
Court xhay address "arbitrability” based upon general contract defﬁnses recognized in this State.'
Therefore, if this Court finds any clause of a contract unconscionable, including an arbitration
clause, the Court may refuse to enforce the clause or otherwise limit its application so as to avoid

an unconscionable result. S.C. Code§ 36-3-302(1) 2003.

In construing a contract, the primary objective is to ascertain and give effect to the

intention of the parties. Williams v. Teran, Inc., 266 S.C. 55, 221 S.E.2d 526 (1976); RentCo., a
Div. of Fruehauf Corp. v. Tamway Corp., 283 S.C. 265, 321 S.E2d 199 (CL.App.1984),
Ambiguous language in a contract should be construed liberally and interpreted strongly in favor
of the non-drafting party. Myrtle Beach Lumber Co., Inc. v. Willoughby, 276 S.C. 3, 274 S.E.2d
423 (1981). “After all. the drafting party has the greater opportunity to prevent mistakes in
meaning. It is responsible for any ambiguity and should be the ome to suffer from its
shortcomings.” Bazzle v. Green Tree Financial Curp., 351 S.C. 244, 262, 569 S.E.2d 349, 358
(2002), vacated on other grounds, 123 S.CL 2402, 156 L.Ed.2d 414 (2003). A contract is
ambiguous when its terms are reasonably susceptible of more than one interpretation. Hawkins v.
Greenwood Dev. Corp., 328 S.C. 585, 493 S.E.2d 875 (Ct.App.1997); see also Carolina

Ceramics, Inc. v. Carolina Pipeline Co., 251 S.C. 151, 155-56, 161 S.E.2d 179, 181 (1968)

! As aptly noted by Justices Breyer, Ginshurg, Sotomayor and Kagan in their dissenting opinion 10 AT&T Mobiliry,
LLC v. Concepcion: "cven though contract defenses, e.g., duress and unconscionability, slow down the dispute
resolution process, federal arhitration law normally leaves such matters 10 the Stutes.” 131 S.Ct. 1740, 1760 (2011)
(cmphasis added); Rent-A-Center, 130 8.Ct. a1 2775 (2010) (arbitration agreements "may be invalidated by
‘generally applicable contract defenses™); Munoz v. Green Tree Financial Corp., 343 S.C. 531, 539, 542 S.E.2d
360, 363-64 (200 I) ("General contract principles of state law apply to arbitration clauses governed by the FAA").
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(“[Ajn ambiguous contract'is one capable of being ﬁnderstood in more senses thén one, an
agreement obscure in meaning, through indeﬁnitengss of expression, or having a double
meaning.”) (citation omitted). Whether a contract's language is ambiguous is a question of law.
South Carolina Dep't of Natural Resources v. Town of McClellanviile, 345 S.C. 617, 550 S.E.2d
299 (2001). Once the court decides the language is ambiguous, evidence may be admitted to
show the intent of the parties. Id.; see also Charles v. B & B Theatres, Inc., 234 S.C.V 15, 18, 106
S.E.2d 455, 456 (1959). | |

Questions as to whether a transaction involves intrastate or interstate commerce, and thus,
implicates the applicatién of the South Carolina Uniform Arbitration Act ("SCUAA") or the
Federal Arbitration Act ("FAA™), are rcsefved for the trial court. To ascertain whether a
transaction involves commerce within the meaning of cither the SCUAA or the FAA, the court
must examine the agreement, the complaint, and the surrounding facts.

In cases involving home purchase agrecments, such as here, South Carolina courts make
clear that the SCUAA applies because such contracts involve intrastate commerce as opposed to
interstate commerce. Bradley v. Brentwood Homes, Inc., 398 S.C. 447,456, 730 S.E.2d 312,317
(2012). Under the SCUAA, an arbitration prdvisiou must be properly disclaimed, and failure io
. do so, renders the arbitration provision unenforceable under the Act's express provisions. S.C.
Code § 15-48-10. |

ANALYSIS
I.  ARBITRATION PROVISIONS AND THE PRIMA PAINT DOCTRINE
Lennar argues that there are “four, separate arbitration provisions that cover Plaintiff's

claims in the present litigation: (1) the Purchasc and Sale Agreement; (2) Lennar’s Limited

z Although SCUAA's disclaimer requircments may be preempted by the FAA, such preemption only occurs in cases
where the transaction at issue involves interstate versus intrastate commerce. Munoz v. Green Tree Fin. Corp., 343
S.C. 531, 539, 542 S.E.2d 360, 364 (200 ).



Warranty; (3) Amended and Restated Declaration of Covenants, Conditions, Restrictions,
Easements, Charges, and Liens for Spring Grove Plantation Community (the “Covenants”™); and
(4) the Deed(s).

Although Lennar argues that these are separate arbitration agreements, the Court finds
that they must be read in conjunction with each other and that collectively, they contain the
arbitration provis.ions at issue. The U.S. Supreme Court has hcld that-courts may consider only
thé threshold question of whether the arbitration agreement is fraudulently induced and thus
invalid, not whether the contract as a whole is invalid. Primé Paint Corp. v. Flood & Conklin
Manufacturing Co., 388 U.S. 395, 406 (1967). The Supreme Court of South Carolina, in the
.recent opinion of Smith v. D.R.Horton, reiterated that “in conducting an unconscidnability
inquiry, courts may only consideér those provisions of the arbitration agreement itself, and not
those of the whole contract.” Smith v. D.R. Horion, S.Ct. Opinion No. 27645 (Filed July 6, 2016),
Sce also S.C. Public Serv. Auth. V. Great W. Coal (Ky.), Inc.,, 312 S.C. 559, 437 S.E.2d 22
(1993).

Similar to the Smith case and in line with the Prima Paint Doctrine, this Court fin.ds that
the arbitration provisions as set forth below in all four documents, including the entire Lennar
Limited Warranty, must be read as a whole to comprise the arbitration “agreement” due to the
“cross-references to one another” and “intertwining” paragraphs. Id. For ease in analysis, the
Court provides the specific sections and excerpts which support this reading as set forth below.

II.  THE ARBITRATION PROVISIO.NS:
The Purchase and Sale Agrecment states in Section 3° and 30° that the Agreement

consists of the Agreement, Riders and Addenda, and Documents as defined in Rider B. Section 3

? Section 3: Legally Binding Agreement. (...) NO WARRANTIES OR REPRESENTATIONS, OTHER THAN
THOSE SPECIFIED IN THIS AGREEMENT, ARE EXPRESSED OR IMPLIED. ORAL REPRESENTATIONS
CANNOT BE RELIED UPON AS CORRECTLY STATING THE REPRESENTATIONS OF SELLER. FOR

°g



refers to the inclusion of “warranties.” Section 28" states that “disclaimers are incorporated.”
Rider B incorporates by reference Lennar’s Limited Warranty in its’ entirety within Section 5°,
stating that “THE EXPRESS LIMITED WARRANTY AND REMEDIES PROVIDED BY
SELLER CONSTITUTE EXCLUSIVE WARRANTY AND REMEDIES TO BE MADE
AVAILABLE BY SELLER.” (Emphasis added). This Court views Rider B, Section 5 as tying
Lennar’s warranty and remedics together, and thus their interpretation should be. viewed in

conjunction with each other.

CORRECT WARRANTIES AND REPRESENTATIONS, REFERENCE SHOULD BE MADE TO THIS

AGREEMENT, INCLUDING THE RIDERS AND ADDENDA ATTACHED HERETO, AND THE .

"DOCUMENTS" (AS SUCH TERM IS DEFINED IN RIDER B) PROVIDED TO BUYER, IF ANY. (Emphasis
added).”

%30. Entire Agreement, BUYER CERTIFIES THAT BUYER HAS READ EVERY PROVISION OF THIS
AGREEMENT, WHICH INCLUDES EACH RIDER AND ADDENDUM ATTACHED HERETO AND THAT
THIS AGREEMENT, TOGETHER WITH EACH SUCH RIDER AND ADDENDUM, CONSTITUTES THE
ENTIRE AGREEMENT BETWEEN BUYER AND SELLER. PRIOR AGREEMENTS, REPRESENTATIONS,
UNDERSTANDINGS, AND ORAL STATEMENTS NOT REFLECTED IN THIS AGREEMENT HAVE NO
EFFECT AND ARE NOT BINDING ON SELLER. BUYER ACKNOWLEDGES THAT BUYER HAS NOT
RELIED ON ANY REPRESENTATIONS, NEWSPAPERS, RADIO OR TELEVISION ADVERTISEMENTS,
WARRANTIES, STATEMENTS, OR ESTIMATES OF ANY NATURE WHATSOEVER, WHETHER WRITTEN

OR ORAL, MADE BY SELLER, SALES PERSONS, AGENTS, OFFICERS, EMPLOYEES, CO-OPERATING

BROKERS (IF ANY) OR OTHERWISE EXCEPT AS HEREIN SPECIFICALLY REPRESENTED. BUYER HAS
BASED HIS/HER/THEIR DECISION TO PURCHASE TIIE PROPERTY ON PERSONAL INVESTIGATION,
OBSERVATION AND THE DOCUMENTS. (Emphasis added). ,

5 28. Incorporation and Severability. The explanations and disclaimers set forth in the Documents are incorporated
into this Agreement. In the cvent that any clause or provision of this Agreement shall be void or unenforceable, such
clause or provision shall be deemed deleted so that the balance of this Agreement is enforceabie, (Emphasis added).
® RIDER B, 5. Warranties. Buyer understands and agrees that Scller is making only those express limited warranlies
set forth in the homeowner's warranty (the "Limited Warranty"). The Limited Warranty, incorporated herein, shall
be delivered to Buyer at Closing and a copy of which is attached hereto OR a copy of which is available for
examination at Scller's office and will, at Buyer's request, be attached as an exhibit to this Agrecment, THE
EXPRESS LIMITED WARRANTY AND REMEDIES PROVIDED BY SELLER CONSTITUTE EXCLUSIVE
WARRANTY AND REMEDIES TO BE MADE AVAILABLE BY SELLER AND, EXCEPT WHERE
ADDITIONAL WARRANTIES ARE REQUIRED BY APPLICABLFE LAW OR REGULATION, ARE IN PLACE
OF ALL OTHER GUARANTIES OR WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT
LIMITED TO WARRANTIES OF WORKMANSHIP, MERCHANTABILITY, HABITABILITY, SUITABILITY
AND FITNESS, WHICH ARE HEREBY EXPRESSLY DISCLAIMED BY SELLER AND WAIVED BY
BUYER. TO THE EXTENT OF ANY CONFLICT BETWEEN ANY PROVISION OF THIS AGREEMENT
RELATED TO WARRANTIES AND THE LIMITED WARRANTY, THE PROVISIONS OF THE LIMITED
WARRANTY SHALL CONTROL. All of the terms of this Section 6 shall survive Closing and the delivery of the
Deed. BUYER AND SELLER ACKNOWLEDGE THAT THEY HAVE EXPRESSLY NEGOTIATED AND

BARGAINED FOR THE WAIVER OF THE IMPLIED WARRANTY OF HABITABILITY, AND BUYER

ACKNOWLEDGES THE SUFFICIENCY AND RECEIPT OF VAI.UABLE CONSIDERATION FOR SUCH
WAIVER IN THE AMOUNT OF $0, WHICH AMOUNT SHALL BE CREDITED TOWARD THE PURCHASE
PRICE AT CLOSING. THE CONSIDERATION AGREED UPON ABOVE HAS BEEN SPECIFICALLY
NEGOTIATED BETWEEN BUYER AND SELLER. '
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Rider B further defines “documents™ in section 6 as those contained in the “Document
Book for the Community™ which contains “some of the documents of record affecting the
Property and the Community” which the Court infers would contain the Restrictions offered as
Exhibit M to Lennar’s Motion. Section 6 further refers to taking tite of the property, referencing
the deed. The Restrictions make note to the deed. -

Section 16” and 17* of the Purchase and Sales Agreement also constitute the dispute
resolution sections of the Purchase and Sales Agreement, and therefore, should be read together
when assessing the arbitration provisions with Lennar. Section 16.1 defines disputes to include
_“contract, warranty, tort, or otherwise,” and makes refercnce again to claims arising under
“wérranties.” (Emphasis added). ' |
Further, the Le‘nnar'Limited Warranty contains a scctidn entitled “Mediation/Arbitration

of Disputes™ with a subsection “Other Dispute Resolutions.” The language in this section of the

7'16. Mediation/ Arbitration of Disputes. 16.1 The parlics to this Agreement specifically agree that this transaction
involves interstate commerce and that any Dispute (as hereinafter defined) shall first be submitted to mediation and,
if not settled during mediation, shall thereafter he submitted to binding arbilration-as provided by the Federal
Arbitration Acl (9 U.S.C. §§ 1 et seq.) and not by or in a court oflaw or cquily, "Disputes” (whether contract,
'warranty, tort, statutory ar otherwisc), shall include, but are not limited to, any and all controversics, dispules or
claims (1} arising under, or related lo, this Agrcement, the Properly, the Community or any dealings between Buyer
and Seller; (2) arising by virtue of any representations, promises or warrantics alleged to have been made by Seller
or Seller's representative; and (3) relating (o personal injury or property damage alleged to have been suslained by
Buyer, Buyer's children or other occupants of the Property, or in the Community. Buyer has cxecuted- this
Agrecment on behalf of his or her children and other occupants of the Property with the intent thal all such parties be
bound hereby. Any Dispute shall be submiteed for binding arbilration within a reasonable time afier such Dispute
has arisen. Nothing herein shall extend the time period by which & claim or cause of action may be asserted under
the applicable statute of limitations or statute of repose, and in no ¢vent sball the Dispute be submitted for arbitration
after the date when institution of a legal or equitable procecding based on the underlying claims in such Dispute
would be barred by the applicable statute of limHations or statute of repose. (Only excerpts included).

®17. Other Dispute Resolutions. Notwithstanding the partics' obligation to submit any Dispute to mediation ‘and
arbitration, in the event that a particular dispute is nol subject to the mediation or the arbitration provisions of
Section 16, then Lhe parties agree 1o the following provisions: BUYER ACKNOWLEDGES THAT JUSTICE WILL.
BEST BE SERVED IF ISSUES REGARDING THIS AGREEMENT ARE HEARD BY A JUDGE IN A COURT
PROCEEDING, AND NOT A JURY. BUYER AND SELLER AGREE THAT AI'N DISPUTE, CLAIM,
DEMAND, ACTION, OR CAUSE OF ACTION SHALL BE HEARD BY A JUDGE IN A COURT
PROCEEDING MID NOT A JURY. BUYER AND SELLER HEREBY WAIVE THEIR RESPECTIVE RIGHT
TO A JURY TRIAL. SELLER HEREBY SUGGESTS THAT BUYER CONTACT AN ATTORNEY OF BUYER'S
CHOICE IF BUYER DOES NOT UNDERSTAND THE LEGAL CONSEQUENCES OF EXECUTING THIS
AGREEMENT. All of the terms of this Section 17 shall survive Closing and the delivery of the Decd.,
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. Lennar Warranty is almost verbatim to Sections 16 and 17 of the Purchase Agreement, and offers

further proof that the Dispute Resolutions scctions and Warranty should be read together.

In determining whether the arbitration agreement is unconscionable, 'Alhe Court has
considered the arbitration provisions in each of these documents pursuant to Prima Paint Corp.
v. Flood & Conklin Manufacturing Co., 388 US 395, 406 (1967) (holding that courts may only
consider the threshold question of whether the arbitration agreement is fraudulently induced and
thus invalid, not whether the contract as a whole is invalid.) South Carolina has adopted a broad
interpretation of Prima Paint and has held that “a party cannot avoid arbitration through
rescission of the whole contract when there is no independent challenge to the arbitration
clause.” See S.C. Pub. Sefv. Auth. V. Great W. Coal (ky.), Inc, 312 SC 559,562-63. 437 S.E.2d
22, 24 (1993). |

IL THE MOTION TO COMPEL ARBITRATION IS DENIED DUE TO THE
UNCONSCIONABILITY OF THE COLLECTIVE ARBITRATION PROVISIONS AS A
WHOLE.

Lennar argués that the Purchase and Sale Ag.reem.em, the Limited Warranty, the
Covenants and Restriction, and the deed all contain separate arﬁitration provisions. Plaintiffs
assert @ number of state-specific grounds challenging the legitimacy of Lennar’s arbitration

provisions. This Court agrees with the Plaintiffs.

A.)) South Carolina Law and Prevallmg Equitable Principles Invalidate Lennar’s

Arbitration Provisions

- In South Carolina, a party may cffectively challenge the arbitrability of a given claim
based upon general contract defenses including fraud, durcssA and unconscionability. See Munoz
v. Green Tree Fin. Corp., 343 S.C. 531, 539, 542 S.E.2d 360, 363-64 (2001) (noting gencral
contract principles of state law apply in a court's evaluation of the enforceability of an arbi.tration

clause governed by the FAA).
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When such questions of arbitrability arise, the trial court, not the arbitrator, decides

whether a matter should be resolved through arbitration. See Oxford Health Plans, LLC v. Sutter,
569 U.S. _ (2013) This determination invoives a two-step tnquiry: (1) whether a valid arbitration
agreement exists; and (2) whether the specific dispute falls within the substantive scope of the
arbitration agreement. See Simpson v. MSA of Myrtle Beach, Inc, 373 S.C. 14, 644 S.E.2d 663
(2007) (notinglwhcre one party denies the existence of an arbitration agreement raised by an
opposing party, a court must immediately determine whether the agreement exists in the first
place.) When deciding a motion to compel arbitration under the SCUAA or the FAA, the court
should look to the state law that ordinarily governs the formation of contracts in determining
whether a valid arbitration agreement arose bel.ween the parties...” Smith v. D.R. Horton, Inc.,
403 S.C. 10, 742 S.E.2d 37 (Ct. App. 2013)), affirmed by S. CL. Opinion No. 27645 (Filed July
6, 2016)_; see also S.C. Code § 15-48-20 (a) (providing arbitration will bc denied if a court

determines no agrecment to arbitrate existed).

B.) The Court finds that Lennar’s Warranty Provisions are Unconscionable, and thus

Unenforceable.

Unconscionability is defined as "the absence of meaningful choice on the part of one
parly due to one-sided contract provisions, together with terms lhaf are so oppressive that no
reasonable pérson would make them and no fair and honcst person would accept them." Simpson
v. MSA of Myrile Beach, 373 S.C. 14, 25 644 S.E.2d 663, 668-69 (2007)(citing Carolina Care
Plan, Inc. v. United Health Care Servs., Inc., 361 S.C. 544, 554, 606 S.E.2d 752, 757 (2004))
Uﬁconsciopability must be evaluatcd under bo\th prongs: (1) lack of meaningful choice; and (2)
oppressive terms.

1.) Absence of Meaningful Choice

"Absence of mcaningful choice on the part of onc party generally speaks to the
fundamental fairness of the bargaining process in the contract at issue." /d. (citations omitted).
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“In determining whether a contract was ‘tainted by' an absence of meaningful choice,' courts
should take into account the naturc of the injuries sufferced by the plaintiff; whether the plaintiff
is a substantial business concern; the relative disbarity in the parties’ bargaining power; the
parties’ relative sophisticati(;n; whether there is an element of surprise in the inclusion of the
challenged clause; and the conSpicuousness of the clause." Simpson, 373 S.C. at 25, 644 S.E.2d
at 669 (citations omitted). "[U]nder general principles of state contract law, an adhesion contract
is a standard form contract offered on a 'take-it-or-lcave-it' basis with terms that are not
negotiable." Id. at 373 S.C at 26-27, 644 S.E.2d at 669.

In circumstances involving adhesion contracts, aﬁ absence of meaningful choice is readily
apparent based upon the lack of bargaining power. Accordingly, adhesion contracts, such as
commercial salcs agreements and manufacturer warranties, arc subject to “considerable

skepticism” due to the disparity in bargaining positions of the parties. Jd. at 27, 644 S.E.2d at

669. Consequently, "the presumption in favor of arbitration is substantially weaker when there
v q y P p y

are strong indications that the contract at issue is an adhesion contract, and the arbitration clause
itsclf appcars‘ to ‘bc adhesive in nature. In this situation, there arises considerable doubt that any
true agreement cver existed to submit disputes to arbitration."/d. at 26, 644 S.E.2d at 669
(citations omitted).

Recently the Supreme Court issued an Order affirming the denial of a Motion to Compel
Arbitration and finding the arbitration provisions unconscionable in Smith v. D.R. Horton, S. C1.
6pinion No0.27645 (July 6, 2016). In the analysis of the lack of meaningful choice, the Supreme
Court highlighted that they bad previously “taken judicial cognizance of the fact that the modern
buyer of new residential housing is normally in an uncqual bargaining position as against the
seller.” Id. (citing Kenncdy v. Columbia Lumber & Mfg. Co., 299 S.C. 335, 343, 384 S.E. 2d

730, 735-36 (1989) (other internal citations omitted). Here, as in Smith, “there is no indication
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- (...) that the [Plaintiffs] enjoyed a substantially stronger bargaining position against [Lennar]
than the average homebuyer, or that they were represented by independent counsel.” /d.

It does appear that Plaintiffs had no choice and zero input as to any aspect of Lennar’s
Purchase and Sales Agreerhent, Warranty, Coveﬁants, or Deed, as for each Agreement entered
into by the Plaintiffs, they all contain the same sections and same language, including the
arbitration and legal remedies provisions.

Lennar argues that the Covenants bolster their arbitration clause; however, the Court
disagrees. The Covenants were filed with the register of deeds, according to Lennar, “prior to
the sale of the residences”; therefore, Plaintiffs could. have no input into those restrictions.
Plaintiffs were ncver consulted and were never provided the opportunily to negotiate those terms.
Given Plaintiffs are not business enlities,‘ are unsophisticated, and lacking in bargaining power,
it only supports the supposition that Plaintiffs were prcsem;:d with Lennar’s Purchase and Sales
Agreement, Warranty,' and Restrictions 6n a take.it or leave it basis and that clearly there was an
absence of mf;aningful choice. Simpson, 373 S.C. at 27, 644 S.E.2d at 670; Labkey v. Green
Tree Fin. Corp., 330 S.C. 388, 394, 498 S.E.2d 898, 901 (Ct. App. 1998).

As such, this Court cannot ignore the "adhesive" nature of these provisions -
nonnegotiable provisions which were drafted by Lennar, and which functioned to contract away
certain significant rights and remedies otherwise lawfully available to Plaintiffs. Simpson, 373
S.C. at 25, 644 S.E.2d at 668-69

2) Opbressive/One-Sided Terms

Specifically as to oppressive terms, the South Carolina Supreme Court in affirming the
earlier rulings by the Court of Appcals and trial court in Smith v. D.R. Horton, found that
“attempts to disclaim implied warranty claims and prohibit monetary damages are clearly one-

sided and oppressive.” -
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The trial court in Smith, originally confronied with a motion to compel arbitration
brought by D.R. Horton, viewed the warranties and arbitration section of the purchase contract
as a whole, finding it "referenced that certain disputcs are to be resolved by mandatory binding
arbitration along with an entire host of attempted waivers of important legal remedies.” I/d. Per
its review, the trial court held the seclions' collective attemplt to disclaim implied warranty-claims
was oppressive and unconscionable. /d. ,Thc trial court further found "perhaps even more stark
[were] the provisions in the Limitations of Liability ...” in which D.R. Horton claimed it could
not be liable for monetary damages of any kind. /d. Based upon the foregoing, the trial court
concluded, and our Court of Appeals and Supreme Court subsequt?ntly affirmed, that the
arbitration provision was wholly unconscionable and unenforceable based on the cumulative
effect of a number of oppressive and one-sided provisions. Id.

This Court’s review of Leﬁnar’s Warranty reveals strikingly similar warranty limitations
and disclaimers to those addressed, and ultimately rejected, by the Smith Court. As seen above,
the Warraﬁly climinates most remcdies after the structure is two years old. Lennar’s arbitration
and remedial-related provisions result in (a) the loss of the right to a jury trial; (b) the loss of the
ability to maintain a class action; and (c) the loss of other certain remedies otherwise allowed by
South Carolina law including the recovery of monetary damages. Lennar further attcmp.ts to
disélaim all implied warranties.

Under our state law principles of contract interpretation, such limitglions offered thrdugh
an adhesion contract, and which effectively deprive substantiai rights and eviscerate all means of
recovering any damages, are oppressive.

As applied to The Abbey,‘Lénnar’s Warranty provisions crégte an internal inconsistency
within the Warranty itself by negating all meaningful warranty coverage for the brimary risk

associated with said Warranty - damage arising out of or to the residences that Lennar built, Like
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the defendants in both Smith and Simpson, Lennar takes the position its Warranty relieves
Lennar of all liability for this very damage under any conceivable set of circumstances. Clearly,
this renders the arbitration provisions, and thus the cntire Warranty (a) void of its essential

purpose; (b) lacking in mutuality; and (c) procedurally and substantively unconscionable.”

Irrespective of whether the FAA or SCUAA apply, this Couft finds that the collective

arbitration provisions are oppressive and that the Plaintiffs had no meaningful choice when

cntering into the adhesion contracts. Id. citing S.C. Code§ 36-2‘-302(1) (2003) ("If a court as a
matter of law finds any vcllauksc of a contract to have been unconscionable at the time it was made,
the court may refuse to enforce the uncénscionable clause, or so limit its wapplication S0 as to
avoid any unconscionable resulit...."). |

3.) The Warranty Provisions are Not. Severable

While Courts are lbermitted to "sever" unconscionable, contractual provisioné, the
purported agreement between Plaintiffs and. Lennar is not a- bropelr c.a-ndidate for the application
of this remedy. South Carolina courts, and a host‘of‘ other cou_rt; throughout ‘the nation,
"recognize severability is nol'alw'ays an appropriate remédy for an unconscionable provision ...
TiJf illegality pervades the agreement such that dnly a disintcgrat;:d fragfnent would remain after
hacking ayizay the unehfofceablc pérts... "'Simpson, 373 S.C. at 34, 542 S.E2d af 673; D.R.
Horton, supra, ("We conclude the arbitration clause in this case should not be severed from the

numerous unconscionable provisions and particularly [D.R.] Horton's attempt to waive any seller

® The South Carolina Court of Appeals in Isle of Palms Pest Control Company versus Monticello Insurance Company,
direcily confronted the issue of an "internal inconsistency”, concluding as follows:

{Tlhe internal inconsistency crealed by [a policy exclusion] which purports to bar coverage for
claims arising out of the very opcration sought 10 be insured renders [the policy| ambiguous in
Savor of coverage. )

Isle of Palms, 319 8.C. 12, 19, 459 S,E.2d 318, 321 (Ct. App. 1994), reh’y denied, (Aug, 4, 1995 (emphasis added); sce
alsoHooters of Augusta, Inc. v. Americun Global Ins. Co., 272 F. Supp.2d 1365, 1378 (S5.D. Ga. 2003) (noting
"[i]nsurers must not deceive insurance purchasers into helieving they have coverage only (o have an exclusionary
provision entirely nullify it").,
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liability for monetary damages of any kind, including secondary, consequential, punitive,

general, special or indirect damages.") (internal citations omitted) (cmphasis added); see also,
ingle v. Circuit City Stores, Inc., 328 F.3d 1165, 1180 (%th Cir. 2003) (finding arbitration
agreement wholly unenforceable because of an "insidious pattern” of unconscionable provisions,
and therefore "any earnest attempt to ameliorate the unconscionable aspects of [the] arbitration
agreement wouid reqvuire (the] court to assumc the role of contract -author rather than
interpreter"); In re Cotton Yarn Antitrust Litig., 406 F.Supp.2d 585, 604 (M.D.N.C.
2005)("[W]here, as here, multiple provisions of the arbitration clauses are inconsistent with
Plaintiffs’ ability to effectively vindicate their statutory rights ... the Court finds that the better
course of action in this case is to excise the arbitration clauses altogether.").

Similar to Siﬁtpson and D.R. Horton, Lennar’s arbitration clause is "made
unconscionable" by oppressive provisions which pervade each of the arbitration provisions
within the Documents, thereby rendering "severability" impractical, if not impossible. Thus, in
line with South Carolina jurisprudence, each arbitration provisions contained in Lennar’s
Purchase and Sales Agreement (§§16 and 17, and Rider B), Lennar’s Limited Warranty in its
entirety, Arbitration provision in the Covenants and Restriction and Deed, are “excise(d) (...)

altogether,” and are ultimately rejected by this Court, fd,

Ill. THE COURT FINDS THAT THE ARBITRATION AGREEMENTS ARE

UNCONSCIONABLE; HOWEVER, IN THE ALTERNATIVE, THE COURT
FINDS THAT THE ARBITRATION PROVISIONS ARE AMBIGUOUS.

Lennar argues that the Purchase and Sale Agreement, the Limited Warranty, the
Covenants and Restriction, and the deed all contain arbitration iprovisions which are governed by
the Federal Arbitration Act, 9 US.C. § 1, et seq, or in the alternative the South Carolina Uniform
Arbitration Act, but that under either Act, the arbitration provisions are proper and enforceable.

Plaintiff argues that the arbitration provisions should be governed by the SCUAA and not the
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FAA, and that the arbitrations provisions thus do not comply with the SCUAA’s notice
requirements. The Court has found that the arbitration provisions are unconscionable, and thus
unenforceable.

In the alternative, the Court also finds that the arbitration provisions are ambiguous.
Ambiguities are to be more strictly construed against the drafter of a document. .Thercfore, the
Court has analyzed whether the agreements are subject to inlerstate or intrastate corﬁmerce. The
Court finds that the SCUAA applies to the arbitration provision and that notice is not in
compliance with the statute. For these alternative reasons, the Court also denies to Lennar's
Motion to Enforce the arbitration provisions.

Where an arbitration agreement sclects the FAA or a state arbitration statuie as the
applicable law, that [aw. governs regardless of whether the contract involves intrastate or
interstate commerce, This principle has repeatedly been ‘recognized by the United States
Supreme Court and the South Carolina Supreme Court..In Volt Information Scien'ces, Inc. v.
Board of Trustees of Leland Sta.nford Jr.-University, the United States Supreme Court addressed
the impact of parties’lchoice-of-law in their contract on the question of whether the arbitration
required by the contract was géve’rned by the FAA or state law. Volt, 489 U.S.. 46é (1989). The
Court found determinative the fact tha