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(June 7, 2016.)
THE COURT: Call your firsﬁ witness.
MS. BAGLEY: Stephen Hunt.
JOSEPH STEPHEN HUNT,
having been first duly swoin,
was examined and testified as follows:
THE WITNESS: My full name is James Stephen
Hunt, but I go by Steve Hunt.
DIRECT EXAMINATION

BY MS. BAGLEY:

Q. Could you please tell the Court what you do for a
living.

a. I work for a company called Warren Group in
Columbia, South Carclina. We are forensic engineers and
consultants, and we investigate accidents and losses and
claims for insurance companies and law firms, and I'm a
safety consultant.

Q. What does forensics mean in your line of work?

a. It means that we are -- we're on behalf of the
legal court system to analyze losses, investigate those
losses and/or accidents and determine the cause, if we
can..

0. And to the extent that is any different than what
you described, what are your duties and responsibilities

as president and senior safety consultant with Warren?

317



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. As éenior safety consultant, my area of expertise
is fall safety. About 90 percent of the cases that I've
worked in the last 16 years have been premises liability,
slip, trips, and falls.

Q. How much of your work is on behalf of plaintiffs
and defendants on litigated cases?

a. I have run about 20 percent plaintiff and about 40
percent defense cases in my career.

MS. BAGLEY: May I approach the witness, Your
Honor?

THE COURT:. You may.
BY MS. BAGLEY:

0. I'm going to hand you what's been marked for
identification as Plaintiff's Exhibit 5. Could you tell
me what that document is, please.

a. Yes, ma'am, this is my detailed CV.

0. And does it accurately reflect your eduéational
background and work experience?

A. Yes, ma'am, it does.

0. And what is your educational background?

a. I have a BS degree in administrative management
and a minbr in occupational safety and health from
Clemson University in 1977.

0. All right. Could you please give the Court a

brief overview of your experience.
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a. I graduated from Clemson in‘l977 and went to work
for the insurance industry and worked as a safety and
loss consultant, and that job entailed inspecting the
clients of the insurance customers, their poliéyholders,

inspecting their premises to detect hazards,

_investigating accidents that they may have had, auditing

their safety programs.

I did training and wrote detailed technical
reports to those clients specifying recommendations to
them on how they could correct deficiencies that I found
in my inspections as well as make improvements in their
overali loss prevention programs.. |

Q. And what certificates or licenses do you have?

A. I have -- in addition to my college degree, I've
got an associate's degreé from risk management from the
insurance institute in 1982. I'm also a chartered
property and casualty underwriter, and I finished that
program in 1989.

0. How many years have you worked as a safety
consultant?

a. Thirty-nine years; twenty-three, as I said,-was
with the insurance industry, and the last sixteen have
been in the forensic area.

0. How many accident investigations have you

conducted in your career?

/
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 trip, or falls on walkway areas?

a. Accident investigations, over 1,000. ,

0. Do you know how many of those relate to slip,

a. That would be probably in the neighborhood of 350
to 400, something of that nature.

Q. Are you a member of any professional
organizations?

a. I am. Been a member of the American Society of
Safety Engineers since 1978 Charter Property Casualty and]
Underwriters Society since '89; alsc a member of the
International Protection Society, and those are ﬁhe major
ones that I'm currently involved in.

Q. Have you published any articies in your field?

a. I have. I've written columns for some of our
clients over the years, and then we've had newsletters
from cur firm and also have things on our web site that I
have published.

0. In your work as a safety consultant, have you had
expérience in reviewing and interpreting construction
plans to determine whether a facility has been
constructed in accordance with those plans?

A. Yes. Those are relevant in many of the cases, and
we ask for them. We don't always get them, but we do
probably get them and need them in about 30 percent of

the cases.
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established codes and standards and to see if they are in|

MS. BAGLEY: Your Honor, at this time, we
would offer Mr. Hunt as an expert in the field of fall
safety investigation and codes and regulations, standards
relative to building construction.

THE COURT: Any cross—examination as to his
qualifications?

MR. McLEQOD: Just briefly, Your Honor.

CROSS-EXAMINATION

BY MR. McLEOD:

0. You're not a licensed contractor, correct?

A. No. I'm a safety exper@l'

Q. Okay. And you're not a licensed architect,
correct?

A. That's correct. 1I'm a safety expert.

Q. « You're not a licensed engineer, correct?

a. That's correct. I1I'm a safety expert.

Q. Sorry. Just need to get it on record.

So are you qualified to review.plans as a

residential contractor would be?

a. 1 review the plans from comparing them to

compliance with them and whether or not the actual
construction was performed in accordance with the plans.
Q. Well, you would agree with me that a residential

builder or a commercial builder wogld be better able to
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read a set of plans than you would be?
A. I don't know about that. It depends on what --

THE COURT: This is on qualifications,

Mr. McLecd.

MR. McLEOD: That's all the question I have.

THE COURT: I'm going to find him qualified
to render opinions on premises liability as plaintiff's
expert.

MS. BAGLEY: At this time, I would also move
that Exhibit No. 5, Mr. Hunt's CV, be moved into
evidence.

THE COURT: Any objection?

MR. McLEOD: No cobjection.

(Plaintiff's Exhibit No. 5 was marked for
identification and admitted into evidence.)
| REDIRECT EXAMINATION
BY MS. BAGLEY:

Q. Are you familiar with the plans and drawings for
the Fred's store located in Williston, South Carolina?

A. Yes, ma'am, I am.

0. Did you have an opportunity to review those during
your work bn this case?

a. I surely did.

0. And are you familiar with architectural drawings?

A, Yes, 1 am.
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Q. What are those?

a. Well, architectural drawings are the plans that
were drawn by the architect for the building, the
structure itself.

0. And what are engineer site plans?

A. Well, the site plans are the drawings and plans
that are developed by the engineer after the elevations
are’shot, and that has to do with incorporating the
building on to the site, and they're looking at the
parking lot, the walks, the curbs, the parking lot,
primarily for drainage.

Q. Are you referring to the engineer?

a. The engineer, correct. You got one set of plans
that is the building by the architect, and you got the
engineer's plans for siting it on the particular piece of]
land that is selected for the siting. | |

MS. BAGLEY: May I approach the witness?
THE COURT: Yes, ma'am.
BY MS. BAGLEY:

0. I'm going to show you what has been premarked as
Plaintiff's Exhibit No. 3. Can you identify that
doéument? .

a., Yes, I can.

0. All right. What are those?

a. Those are the site plans.
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Q. And, generally, can you describe what the site
plans call for or show insofar as the front walk of
Fred's is concerned? |

A. Well, sure. It just shows where the concrete
sidewalk would be and where the entrance to the Fred's
would be and the elevations at that point, and those are
the general areas that I focussed in on because that's
where the accident happened.

Q.. AndAdo you have an opinion to a reascnable degree
of professional certainty as to whether or not the
sidewalk in front of the Fred's at issue was designed
properly?

A. Was it designed properly? I would say so, yes.

0. Do you have an opinion as to whether the sidewalk
was constructed properly?

a. BAs far as the sidewalk or the curb ramps, ﬁhe
sidewalk probably was, but the curb ramps that were
located on --

THE COURT: I can't hear you. Speak up.

THE WITNESS: The curb ramps that were on the
sidewalk were not constructed in accordance with these
plans.

BY MS. BAGLEY:
Q. What is the basis for your opinion?

A. My review of these site plans and also my
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interview with the engineer Hildebrand.
0. Describe a little bit more fully with regard to
how the curb ramp.was not constructed properly.

THE COURT: I thought he said they weren't
constructed in accordance with the site plans. I don't
know if he said properly, constructed properly, or just
not in accordance with the site plans.

THE WITNESS: Not in accordance with the site
plans, and I could -- if I could maybe show -- get up and|
show this, maybe that would help.

THE COURT: You do however best you can
present it.

THE WITNESS: I guess I can hold it up here.

'THE COURT: What he’é showing us, that's page

two?

THE WITNESS: That's page two of the site
plan. . | |

THE COURT: Of the site plan that's Exhibit
3.

THE WITNESS: And so what you have here is
these are the two entranceways.

THE COURT: You want to say that again?

THE WITNESS: Hold on a minute. lLet's use a
chair or something. Actually, I got a little gadget

here. Can y'all see it?
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THE COURT: No, I can't. Put it back up
there. Entranceway, that's one there? .

THE WITNESS: That's the doors and the
entrance way to the Fred's. |

THE COURT: Correct.

THE WITNESS: And here's the other one.

THE COURT: Okay.

THE WITNESS: And, actually, she fell on a
flare that was located on a curb ramp that is not
pictured in these site plans, and the reason it wasn't
picﬁured in these site plans is they didn't intend for
curb ramps to even be constructed. They only -- or
handicapped ramps, whatever you want to call them, and
thé reason for this is when the engineer got the
elevations, it showed that he didn't need to have a big
cuib, a six-inch curb, and it could be flush. |

So, if you look, the finished floor level for
Fred's is 108 feet. The sidewalk, which is a ten-foot
sidewalk where these tick marks and this number right
here, which is 10749, that's how much of a drop that you
have. i

Now, that drop of .1 of a foot is 1.2 inches,
if that makes sense. So this sidewalk -- and.typically
sidewalks are constructed to slope'a little bit, just for

drainage, to keep water off of a building, so there's
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flares for the ramp as well.

~ the area where Ms. Fountain allegedly fell?

no -—- if you look at the architectural plans,

architectural plans at the word ramp, they show the

So there's several things going on here that
tell me that -- that show us that a curb ramp was not to
be constructed on this.

THE COURT: All right. Come back up.

BY MS. BAGLEY:

0. Mr. Hunt, did you have an opportunity to inspect

A. Yes, I did.

Q. And baseé on your inspection, did the curb ramp as
built, was it constructed properly?

A. No, it was not constructed properly, so in
addition to the facﬁ.that the curb ramp should have never
been constructed to begin with, and if 1t had never been
Conétructed, we would have had the intention was to have
a flush -- the parking lot asphalt was to be flush with
the sidewalk.

If that was the case, she never would have tripped
and fell because it wouid have been completely flush, but]
what they did build was improper, and I can -- in several
ways, and I can talk about that, if you'd like.

0. Please do.

A. First, let me just go over the -- this is some of
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the details from the architectural drawing and, again,
with the architectural drawings -

MR. LaFAVE: Are those -- I'm sorry. Are
those from the site plans?

THE WITNESS: I think these are from the
architectural drawings.

BY MS. BAGLEY:
0. Take a loock at page three of the site plans.
a. Tt could be. It has them in both.

THE COURT: Well, which ones are you
referring to?

THE WITNESS: Either one, for the point I'm
goling to make. Yeah, this is in the site plan as well.

'~ THE COURT: Page three?

THE WITNESS: Yes, sir.

THE COURT: All right.

THE WITNESS: Aﬁd.the only peint I'm trying
to make is that, you know, is that —-— and a lot of these
are standard details. They're just shown in that, and
this is a typical curb. A curb is six inches high, ockay?
And so that's important for what we're going to talk
about here in a minute. |

So now we come, we have -- this is the
details for the handicapped plan right here.

BY MS. BAGLEY: '
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0. Is that also from the site plans?
A. I would say it's probably on both.
0. Will you take a look at the site plans and --
a. I will,
THE COURT: Page one of the site plans.
THE WITNESS: It's on page one of the site
plan, correct.
BY MS. BAGLEY:
é. Thank you.
a. And, again, they put those standard details in
everything, but this is a -- this is what we would call a

proper curb ramp, and the reason we have to provide these
curb cuts, or these curb ramps, is because of ANSI,
American National Standards Institute Al17.1, which is
the accessibility law in South Carolina, okay? It's
required in South Carclina. Also, it's the very same
design for a curb ramp is what the ADA, Americans with
Disabilities Act, has.

‘The reason we've been having to do this for 30
years now is since the early '90s, because they passed
the law, the ADA law, that says you have to provide a

barrier-free entrance into -- accessible route into and

-out of buildings that the public visits, and so this is

the design that they've had for all these years.
And this design, you'll see what the design shows
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' Six feet long, and that curb is supposed to be six inches

IWhich is the entrance path toward the building, and that

is that there's -- this is a six-inch curb, okay? And
you havé to have a 12:1 slope, so a 12:1 slope -- so for
every inch in rise, we've got one inch of run, so if you
have a six-inch curb, you're going to have six feet of
run. All right? BAnd that's what this design says.

You have six feet. That flare is supposed to be

high. Another detail on there -- and that's the slope
it's showing the slope. To make a little more sense, I
think we'll loock at the actual as built in a few minutes,

but alsoc note -— s0 these flares are sloping toward this,

is the ramp that the pedestrians are to walk over.

The reason for these flares, the reason for these
flares is for people with mobility problems in
whéelchairs. When they come out, they use the little
ramp to get down, and it is a ramp as well, so we've got
two slopes going on here; a running slope and then this,
which they call the flare on this side of the ramp.

Did you have another question?

¢. Did the ramp as bulilt comply with the site plans?

aA. Okay. So this is the -- what we have here is the
actual curb ramp that was constructed at the Fred's, and
this is the flare. I think this is from Defendant's

Exhibit 2. This is the flare in the area where she

330



10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

18

‘right here, is around two inches.

tripped and fell.
MS. BAGLEY: And just a point of

clarification, that was a stamp from a deposition, Your

Honor.
THE COURT: That's Exhibit No. --
' MS. BAGLEY: 1.
THE COURT: Yes, ma'am.
MS. BAGLEY: Thank you.
THE WITNESS: So what's wrong with the
picture?

VTHE-COURT: What what's wrong with the
picture? What's wrong with the --

THE WITNESS: What's wrong with the ramp?
What's wrong with the scene here? First, it never should]

have been built. It should have been flush. This curb,

THE COURT: What does code call for?

THE WITNESS: The plans call for six inches.
A normal step by the building code is suppoSed to be a
minimum of four inches, cokay? But this one is two, and
the reason this is important is because small changes in
elevation are very hard for people tb see and perceive,
and they don't see them and they catch their toe on them
and they trip and fall.

Over my 39 years, I can't tell you how many
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'asphalt for the sidewalk should have been brought up to

sidewalk cases I've worked where the sidewalk was
uplifted by a tree root or through differential
settlement, it's like this, and people wélking down the
sidewalk catch their foot and trip and fall and they're
hurt. So none of them ever see it, and they don't see if
because people do not look down at their feet when they
walk. They look where they're going, which I think is
what Ms. Fountain testified to.

So this is two inches. What is wrong --

THE COURT: And the site plan calls for it tg
be flush; is that correct?

THE WITNESS: The site plan called for it to
be flush; in other words, there should have been no
curved flare at all, no change in elevation, none at all.

It should have been completely flush across here, but the

this level, okay? And then just a normal walking surface
into the building.

What else is wrong with this is that back to
my example, where you have a six-inch curb height, on a
one and twelve slope, that would give you a six-foot
flare. On a two-inch curb, our flare shouid be two feet,
right? This flare isn't two féeﬁ. It's actually 48
inches. It's longer, but it's not because it's gradual.

It's because it's very wavy and irregularly constructed.
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‘This is still consideted.part of the curb; I don't know

It's hard to see in this photograph. You can
see a little bit. It starts out high and kind of comesv
down, but back in here, it's ebén higher, but the
important part about it is if it had been two foot rather
than 48 inches, you know, the flare would have been back
here and half the distance, which might have made a
difference. It might have taken it out of her path that
day.

- The other thing is because it's 48 inches and
because of where it's located, when I took a ten-foot
level and looked at all of the flares, this is the only
flare that protrudes in@q the walking zone, which is back
here on the plan, the actual‘running ramp. This one
protrudes about 13 inches into, so it's the only fla%e of]
the four flares that does that, and, again, that might
have made a difference in her walking path that>day.

The other thing'I want to point out is that
the plans -- and it's the architectural plans -- the

architectural plans called for painting of the curb.

why, but they didn't paint this. It really should have
beén painted by the contractor, especially given the fact
that it doesn't meet the codes and standards for a
regular curb ramp, but it was not painted. If it was

painted, that may have also made a difference.
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I have seen -- investigated a lot of
accildents before where paintings, they still did not see
it because it was so small and they tripped and fell, but
it could -- all of these things can make a difference.

MS. BAGLEY: May I}approach the witness, Your
Honor?

THE COURT: Yes.

MS. BAGLEY: The partieskare stipulating to
the architectural drawings. We didn't admit them
yesterday.

THE COURT: And they would be what number?

MS. BAGLEY: Plaintiff's 6.

(Plaintiff's Exhibit No. 6 was marked for
identification and admitted into evidence;)

BY MS. BAGLEY:

0. I've just handed you what's been marked as
Plaintiff's Exhibit No. 6. Can you identify that set of
documents? |

aA. Yes, ma'am. These are the architectural plans,
the drawings of the building.

0. And you testified a moment ago that those plans
called for the painting of the sidewalk edge?

a. Yes, ma'am. |

0. Can you tell us where in those plans it calls

for -—=-
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a. I believe that's under A4.0. Yeah, it's in A4.0.
It says the front sidewalk edge and four inches of the
top edge painted yellow.

Q. And is it your opinion that the sidewalk and curbv
ramp as constructed do not comply with architectural
drawings?

- A. That is correct, in all of those areas. And I
would indicate on the front page of the architect plans
that it does reference that the 2003 international
building code and the 1998 international code counsel,
ANSI, which is the American National Standards Institute,
accessible buildings All7.1 were the codes that they
referenced in developing these plans.

Q. And are those the codes and regulations that you
referenced earlier?

A.  Yes, ma'am.

Q. 1Is it your opinion that the sidewalk and curb ramp
as constructed violated those curbs and regulationé?

A. Yes, ma'am.

0. Do you have an opiﬁion, Mr. Hunt, as to whether
the general contractor Tippins-Polk should have known
that the plans called for the sidewalks to be flush?

A. Yes. I'mean, I would think that a contractor
should have the specialized knowledge and skill to be
able to read the plans and to know about them.
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In addition, also in these plans, it states very
specifically, in both the architectural plans and in the
site plans, that if there's to be a change of if there is
a question about any of the plans as designed that they
should contact the engineer or the architect for
clarification and problem solving, if necessary.

0. And did you see anything in your review of this
case to see if the contractor either contacted the
engineer or the architect?

A. No. 1In fact, when I interviewed Mr. Hildebrand he
stated he never got a call from the contractor about his
work.

Q. Mr. Hunt, is the demonstrative -- the blow-up of
the photo of the area that you were referencing a bit
ago, is the is the ramp will necessarily -- the flare
will necessarily have an elevation in it that's less than]
four inches; is that right?

a. Yes, it is a decreasing slope; yes, that's
correct. |

0. And that would not violate any code, would it?

a. No, because -- and this is an important point:

The design, which has been a tried and true design by
ANSI and the ADA for many years, contemplates the
six-inch curb. You can see the six -- when you approach

this ramp, you can see the six-inch height and see the
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slope starting to go down.

That's contemplated in the design; however, if
you've only got two inches, two inches is less than a
normal step. it‘s very difficult to see, so you can't
see that slope or the step.

0. In your experience, Mr. Hunt, do you have an
opinion as to whether WILDEVCO would have had a duty to
hire somecone other than the general contractor to inspect
the property to make sure that it.had complied with the
site plans and architectural plans?

a. I don't believe. There's no requirement or duty
.that‘I know of that would require him to do that.
| Q. And would you expect WILDEVCO to be able to
discern the alleged construction defects to which you
testified?
| A. I've read his deposition, and he doesn't have a
background in -- he doesn't have any training,
ékperience, or education in construction or anything that
would have given him specialized knowledge to be able to
know this.

Q. Mr. Hunt, do you have an opinion to a reasonable
degree of professional certainty more likely than not
whether the defects which you testified caused or
contributed to cause Ms. Fountain's fall?

A. Yes. I think it is the direct cause of her fall,
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'it. She was looking where she was going through the

~entranceway and caught her toe, tripped and fell.

and her fall from the video, which clearly shows how it

the fact that -- either way you want to loock at it, but
the fact that if it wasn't there, it would have been
flush, she could have walked plainly in; the fact that it
was there and built improperly with a small change in

elevation that was hard for her to see -~ she didn't see

MS. BAGLEY: Thank you, Mr. Hunt. No further
questions. |
4 THE WITNESS: By the way, there was a
video -- just to add to that, Fred's had video

surveillance of the actual fall, and I did review that,

happened.
| MS. BAGLEY: Thank you, Mr. Hunt.
THE COURT: Mr. MCLeod? 
MR, McLEOD: Thank you, Your Honor.
RECROSS-EXAMINATION
BY MR. McLEOD:
0. Mr. Hunt, the site plans, do they include how to
construct the sidewalk?
A. Yes.
¢. It does? That's your opinion?
a. Well, they've got the detailé for it.
0. Okay. And do the architectural pians_tell’you how
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to build the sidewalk?

A. I'll probably have to look back through those to
see if they haﬁe them in there.

THE COURT: . Do you have someplace you can
refer him to?

MR. McLEOD: I think he referred to them
already when he said the curb be'painted in the front.

THE WITNESS: Yeah, that was 4. Yeah, it
does have the -- it does have it right here.
BY MR. McLEOD:

Q. So what's your opinion --

a. Four inch -- four-inch slab.

Q. So which controls the construction of the
sidewalk, in your opinion?

A. Which controls the construction --

Q. Yeah, the —-

A. The site plahs, the site plans, because, again,
those are the ones where you have Shocked.the elevations,
and, you know, they can vary'from site to site as to how
you lay it out.

0. So how far up that sidewalk up to the side of the
building did the site plans control? Does that make
sense”? |

A. Aré you talking about the one over there?

Q; Well, you're saying that the site plans include
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this sidewalk --

a. The site plans include the entire sidewalk.

Q. The entire sidewalk?

A. Yeah.

Q. So the site plans contemplate all the way up to
the building wall, exterior wall; that's your opinion?

A. I'm not sure I'm undeistanding your questions.

The site plans show the elevations over here on this one.

Q. Right.

A. They show the elevations for the sidewalk. That'sf:
the sidewalk. We're talking about the sidewalk.

Q. Yeah, yeah.

a. All the way across there, all right?

0. And so these plans, the site plans, they control
over the constiuction of this sidewalk that we see right
here that you just pointed to.

a. They control with the elevation, that part of it.
There's also other requirements as far as, you know,
how -~ you know, what the height of the curb, what type
of concrete, things of that nature that are used for the
sidewalk.

0. The site plans contrcl that? I'm getting
confused. Let's start over.

a. Okay.

0. All right. This sidewalk that we see right here
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at the Fred's store that's in Williston, do the site
plans cqntrol construction of this or do the
architectural plans control?

A. Site plans do.

Q. And that's your opinion?

a. Yes, yes.

0. Okay.

A. But, I mean, it's a combination. You have a --

THE COURT: He's alreédy said the site plans
control the elevation. Architectural plans control what
goes in‘it and the components and sidewalk and all that.

THE WITNESS: Thank YOu.

THE COURT: You said it three times.

MR. McCLEOD: I was unclear, and I'm sorry.

THE WITNESS: No, no, no. I'm —-

BY MR. McCLEQOD:

Q. Okay. Have you ever constructed a curb ramp?

A. No, I have not.

Q. Have you -- other than the one at your office, I
think you testified -- well, have you ever seen the
construction of any curb ramp?

A. Oh, yeah. I've seen a bunch of them.

Q. Okay.

A. Including the one at our office, which I testified

about in our deposition, if you want to get into all
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" a —— you could build a slope less than that, correct?

that.

0. Now, a curb can be less than six inches, correct,
under code, correct?

a. Yeah, yeah. I mean, you can work with them.
Ideally, they should be six inches because that's what
the design calls for, but when you have elevations, you
can work with them, but they shouldn't be under four.

0. That's not in the code, correct? |

a. It's in the building code, that four-inch
minimum -- it's a minimum step.

Q. Well, a curb is not a step, correct?

A. Yes, a curb is a step. It is a step. You step up
on it.

Q. Okay. BAnd you mentioned the slope, 1:12. That's

A. Yeah. You could have it more gradual or you could
go up to a one and ten as well. You have to have enough
room behind it on the landing part of the ramp in order
to have 'a more -- a steeper slope of cone and ten.

Q. And how many inches did you say this flare came
out in front of this door?

a. Thirteen inches.

¢. Thirteen inches, and since the site plans control,
we've got a ramp of four feet here, correct?

a. That's correct.
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remember, that has -- that flare has a slope on it.

Q. Do you know how big the door was?
A. The door is a six-fcot door.
0. So four is less than six?

a. Correct.

0. So under the site plans, you've got the flush -- I}

mean, the flare coming in front of the door, correct?
A. Yeah, but the --
0. If this is six and that's four --

a. Yeah, I know, but that's -- you've got to

Q. .Sure, but if the door up here is six feet and the

flush area is four feet, you're going to have an area

over here and an area over on the right side and the left

side of the flare in front of the six~feet door, correct?

A. Yeah, that's correct, that's correct, and that's
the -- yeah, that's correct in the standard detail.

Q. So when it sticks out in front of the door, that
is 'contemplated in the plans, correct?

a. Well, typically -- typically, that's the typical
standard detail, but typically the ramp area is the same
width as the doors.

0. Let's talk about these plans and this store, okay?
This is four feet, correct?

a. Correct.

Q. And the door is six feet, correct, so there are
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flares that are going to be in front of the doorway,
correct?

a. Correct.

0. Okay. When you talked to Mr. Hildebrand, he told
you the parking lot was supposed to be flush all the way
across the front?

a. That's what I interpreted when I talked to him,
but you got to remember I talked to him the night before
my deposition, but now when you locock at it, you see that

it drops to 107.5 over here, so you would have .9

minus .5, which would be -- 4 times 12 would be -- you'd
have about a 4.5 drop -- a 4.8 drop, excuseame, on that
corner.

Q. How many inches is that?

A. 4.8 inches drop. |

Q. Okay. So at this corner of the store there is a
slope of what?

a. 4;8.

Q. 4.8 inches?

A. And it slopes up to where this here is supposed tg
be flush. |

0. Right. 1It's your opinion that anything under four
inches is a tripping hazard, correct?

A. No.

g. Oh, it's not?
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a. I'm saying anything under four inches is difficult
to see and can be a tripping hazard.

0. Okay. So it's not your opinion that anything
under four inches is a tripping hazard?

A. Well, I take that back. I gquess I am saying that,
that anything under four inches can be a tripping hazard,
yeah.

0. Okay. So then let's go back to this design. So
you wouldn't want a curb running less than four inches
across the front of this F:ed’s store, correct?

A. Excuse me?

0. If anything under four inches is a tripping
hazard, you would not want to design a plan where you
have less than four inches of a curb going across the
front of the Fred's store, correct?

| A. No. |

9. So tell me where it's QOing to get flush. Well,
where is the parking lot becoming flush with the sidewalk
in this design? |

A. Here, all around the front entranceway where he's
got it at 107.9. Remember, the finished floor is 108,
and then it drops to 1.2 inches, which is the slope of
the sidewalk and it should be flush right here, right at
that point where the asphalt meets the thing.

Now, back to this, what you're saying about a
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tripping hazard here, at some point -- you've got a long
run here. At some point, this 4.8 inches comes up and
will be flush right here, and it gets shorter and
shorter -- I mean, I see that's where you're going.

0. Exactly.

A. But, again, the point here is, remember, when
you're coming from a parking lot, that's contemplated
that people will see that, that they will see the high
curb and it going slope -- that's the same principle we
have with the élope on the flare, that you have the
height of the six-inch curb or the four-inch curb and you|
see that in your field of vision which tells you that‘
it's sloping -— you can see the slope coming down.

That's incorporated within the design.

Again, also, it's more important here than it is
there. Why? Because we're walking into the entranceway
of a store, where you got doors, where you got people
coming and going and your eyes are focussed on what
you're going to be doing when you come in that door, not
looking down from your field of wvision.

¢. I'm going to get to that. That's a very important
point. I appreciate you pointing that out, and we'll get
to that in a little bit. What is the maximum you could
have for, like, a flare that we're talking about on a

ramp? What's the maximum slope?
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A. The maximum slope?

0. Yes.

a. The most you can have is a one and ten.

0. Okay.

A. According to the code.

Q. Have you made any calculations to figure out the
slope that runs from the right side of the store all the
way to the flush part? |

- A. No, no, I haven't. I mean, to me that didn't --

0. It's not important?

A. I don't see that being important.

| THE COURT: Speak up, please.
THE WITNESS: I said I didn't see that as
being important.
%Y MR. McLEOD:

Q. Well, it's 4.8, you don't even have to drop an
inch, so to drop an inch in a 1:12, you only have to go
one foot, right?

a. Right. ‘

Q. Okay. So we go one foot to the left of this
corner of the building, and the rest of it is under four
inches; 1s that correct, until it gets to the center?

A. I don't know how the slope -- I don't know how the
slope would work, because you've got other factors at

work, like how much asphalt they put in there, et cetera.
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I mean, I haven't -- I haven't analyzed that.

Q. Okay. Well, let's analyze it right now. You're
qualified to do it. Tell me what the slope is right
there. Is it supposed to be a level slope or is it
supposed to be wavy or you tell me?

A, No, I mean ——

THE COURT: What's the question? Hold én.
Rephrase the question so I can understand it.

MR. McLEOD: Yes, Your Honor. Yes, Your
Honor. |
BY MR. McLEOD:

Q. Okay. We talked about the maximum slope, 1:12,
and so if you got this side over here, which you Jjust
testified to was 4 inches, 4.8 inches --

a. Right. |

Q. And you testified earlier, just a little while
ago, that anything under four inches is a tripping
hazard, correct?

a. Correct.

¢. And so when you use that slope, 1:12, if you go
one foot, that edge of that curb has now dropped -- it's
dropped by one inch, correct?

a. Correct.

Q. So one foot from the right, you got an area that'sg

starting below four inches, correct? ‘
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anything to do with the fall incident that occurred over

A. Right.

Q. And it runs all the way --

A. Till it gets flush, at some point down this line.

0. Right here is where it says, correct?

A. No. That's not what that's saying. That's saying|
that that mark right there is to be flush. It's not
telling you that this is running from here to there. It
could be coming up and reach this point here.:

Q. Wouldn't it be smart to make a note of it on the
site plan if that's the height of it there?

A. Not necessarily. I mean, I don't see how that has

here at the entranceway.

0. I'm talking about the plans, and whether or not
these plans -- would you design a building with a slope
running all the way across the front of it calling for
less than a four-inch curb?

A. No.

Q. You wouldn't want —-

a. You wouldn't want that.

0. Okay.

A. And, see, he started -- this is started at 4.8.

0. And so you go a foot to the left, and you're at
3.8.

a. So if people are coming from -- you know, I still
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don't understand what this has to do with her fall over
here --

THE COURT:. Sir, let's start over now. Ask g
question. You quit trying to worry about what he's going|
to ask and answer ii.‘ Let's move on., We're stuck on
this.

BY MR. McLEOD:

Q. Well, then you'll agree with me, won't you, if you
design a building that you've got a curb running across
the whole front less than four inches, running all the
way to the center of the building, you've got a tripping
hazard all along that front, correct?

a. No, because, again, it's the same principle as the
flare. When you have a high part that it starts from,
that's within your visual field, you can see that it's
starting to slope, so that alerts you to the fact that
there is a change in elevation there so that you can step
up on it, especially if you're walking from the parking
lot towards; say, that part.

If you want to go walk on that, that part of the
walk, that's in your field of vision; however, if you're
walking toward the -- and the same thing applies with the
sloping flare from six inches down to zero. That's what
the codes, the standards say, for safe design.

0. Okay. What do theyAsay specifically again?

356



10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24

25

38

A. They're saying that these designs that we've
talked about and I pointed out earlier, that's what they
defined as a safe design, to start out with a high curb
and to come down to a slope on the flare.

It's when you've got a real small change in
elevation that runs the entire length around the
entranceway that's where you have no visual cue -- there
is nothing to visually cue you in on that height.

Q. You said you're a safety consultant for 37 years?

A. Thirty-nine, yeah. _

Q. And you touched on it, and it included inspection
of properties in ah'effort to find tripping hazards,
correct?

A. That's -- well, yes. That's part of what I've
done. |

Q. Finding hazards similar to what Ms. Fountain --

a. That's correct.

Q. == tripped on?

a. That's correct.

0. And you've been a safety consultant dealing with
loss prevention at retail stores, correct?

A. Yes, I have.

Q. Walmart, correct?

a. Walmart was one of my clients and Lowe's was one

of my clients.
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Q. And they hired you to walk around the store
looking for tripping hazards similar to what got
Ms. Fountain, ‘correct, among others?

a. BAmong others. We looked at -- they have a number
of risks, both of them.

0. And then when you come across something like a
tripping hazard, you can safeguard it?

A. That's correct.

0. Correct? And then you can -- if you can't, I
guess, adequately safequard, you can warn about it,
correct?

a. That's correct. And a warning, as we talked about]
here, would be painting, but. it says -- another standard
that I often use is the American Society of Testing
Materials, ASTM, 16-37 which is the safety walkway
standard which the construction industry'uses, and
basically they say, you know, warnings are great, but
warnings do not trﬁmp safe design and construction, so
while I said earlier painting can be helpful, it's not as
good as having a good design in the first place.

Q. Imagine if you had a curb at 4.8 at the far right
of a building and it ran about 50 feet down to zero,
would that be a safe design?

a. Yes.

0. Okay. You said you did some work for Lowe's and
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Walmart, retail stores similar to Fred's, correct?

A. Well, I don't know if they're similar to Fred's,
because I don't really --

THE COURT: They're all retail outlets. Go
ahead.

THE WITNESS: They're both retail, yeah.
BY MR. McLEOD:

0. Let me ask you this: Did you ever deal with
repailnting curbs and parking lot striping and that type
of thing?

A. Have I dealt with that?

Q. Well, I mean --

a. I've recommended that.

Q. To repaint them?

A. Yeah.

0. How often shall should a store repaint the yellow
paint on a curb, for example?

a. I think that's going to be a jﬁdgment call based
on how worn it is. I mean, some of them may take a lot
of abuse from carts and things like that and weather and
the quality of the paint that was used. I mean --

Q. One common premises incident that often results in
serious injuries is a trip and fall, correct?

a. Correct.

Q. Okay. That's what happened to Ms. Fountain,
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correct?

a. Correct.

0. And I wanted to mention you had some publications,
some of them were on your web site, such as a block,
correct?

" a. Correct.

0. And I‘h going to hand you what's going to be

marked as No. 4, Defendant's No. 4.

THE COURT: What is it?

MR. McLEOD: It is a blog from Mr. Hunt's web
site. I can give you a --

THE COURT: Your question is?
BY MR. McLEOD: v

¢. This is a blog you published on your web site,
correct?

a. It is.

Q. And it's dealing with trips and falls, right?

a. It is.

0. And in this blog, you indicate you did an
investigation where somebody tripped over a wheel stop at
an apartment complex, correct?

A, That’s correct.

0. And the wheel stop, it migrated over as a tripping|
hazard, correct?

a. That's correct, N
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Q. And your conclusion was the apartment management
company failed to provide a safety pedestrian walkway
where one was expected by the naﬁure of the environment,
correct?

a. That's correct.

0. The apartment didn't create that condition,
correct?

a. The apartment didn't create that --

0. The apartment management did not create that
condition, correct?

A. No. It was -- it's the cars bumping up against
the wheel stops that moved it over into the pedestrian
path that caused it.

Q. The apartment management company did not put the
wheel stops in the parking lot, correct?

A. Thé management of the apartment complex?

Q. Yes, sir.

A. Not the management at this apartment complex
because they weren't the original owners of it. They
purchased it at some time later, and the wheel stops were
there when they bought it.

Q. But someone else installed wheel stops, correct?

a. Somebody else installed the wheel stops.

Q. Okay. Now, you'll agree with me owners and

occupants of buildings open to the public have a
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recognized safety standard to inspect their properties
with an interest in preventing pedestrian falls, correct?

A. Yes, and in this case, which is’interesting that
you brought this out, this is a maintenance issue. It is
also something that -- a condition of that 5an be
observed by management, éo they do have the duty to
inspect, but these wheel stops were in the center and
there was a change. They moved. It's scmething they
could sée, that they could notice as something as opposed|
to a design defect that has no change. It's been there
from the beginning and they relied upon the contractor to
build it properly, so that's the distinction between
this. Owners still have duties, though.

0. I appreciate that distinction, but it's still a
reéognized safety standard that owners and occupants of
buildings open to the public do inspections, looking for
tripping hazards, correct? |

A. Yes.

0. And Ms. Fountain, when she approached the Fred's
store, she would have expected to have a safe walking
area, correct? |

A, Yes.

0. However, WILDEVCO and Fred's failed to provide her
a safe walkway as she traveled into the store, correct?

MR. LaFAVE: Objection.
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THE COURT: Sustained. That's for me to
decide. | |
BY MR. McLEOD:

Q. You did a lot of investigation into this trip and
fall, Correét?
| A. Yeah, about nbrmal, I guess.

0. Did Fred's ever indicate to you that they did
inspections looking for tripping hazards?

A. I never had any documents or any information on
Fred's as to what they did or didn't do with regard to
this other than, what was testified to by maybe Mr. Polk
or somebody i1n some of the depositions, and I can't even
recall what they said about that.

Q. Well, under that recognized safety standard, they
should have, though, correct?

A. No. I'm saying that they relied on the
contractor.

Q. Okay.

A. Unless you can show me they had specialized
knowledge and skill in the area and had performed some
kinds of inspectibns, but I don't -- I never saw any of
that.

¢. Did you ever ask for it?

A. No.

Q. Okay. Did WILDEVCO conduct these type of tripping
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issue. Suppose the parking lot has a pothole in it that

™~

hazards -- inspections locking for tripping hazards?
Excuse me.

a. I don't know.

0. Did you ask for any documentation about that?

a. No. I didn't see any documentation.

0. They should have, correct, under that recognized
safety standéfd, correct?

a. Well, I think if they are in the area there, if
they notice something, they have a duty to act on it if
there's a change.

Like, for example -- and I don't have any
information on that, but the typical thing you find is

parking lots, essentially, there is some maintenance

somebody could fall in. I would hope that WILDEVCO, or
whoever, when they are at the site, would notice that and
have. it repaired, or if there's a broken section out of
the concrete which could create a tripping hazard, they
could see that. They could see there's a change as
opposed to a subtle defect like this, which is, you know,
a construction defect. |

Q. You testified earlier that sort of the primary
focus of where the customers all go are in that little
front area of the store, correct?

a. I'm just saying to get into the store, you have to
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go through the entranceway.

Q. Okay. Does -- the Fred's store in Williston, does
have a curb less than four inches?

A. Yes.

0. And after four-and-a-half years after
construction, you'd expect someone to pick up on a curb
being less than four inches, correct?

a. No. People don't do that. It happens all the
time, unfortunately.

THE COURT: Speak up, please. I can't hear
you.

THE WITNESS: I'm sorry. I said it happens
all the time, unfortunately. The answer is no. Sir,
could I have a drink of water?

THE COURT: All right. Move along please.
BY MR. McLEOD:

Q. You locked at architectural drawings, correct?

A. Yes, sir, I did. |

0. And the architectural drawings con?ained curb
ramp, correct?

A. Yes.

Q. As did the engineering site plans, correct?

a. No. The site plans; they just have the standard
detail on there, but they're not -- .

Q. So then you'll agree with me that this ramp detaill
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was on the engineering site plans, correct?

A. Yes, it was.

Q. And you may have touched on it a little bit, so
I'm sorry to replow it, but any time you build a curb
ramp, you're going to have an area less than four inches,
correct?

a. Yes. It's -- the sloping flare is always going to
go to zerc to flush.

Q. And we touched on this a little bit. Tell me what]
the safety hierarchy system 1is.

a. Well, the safety hierarchy is a principle that's
been in place for many, many years, and it basically says
that if you think you a hazard, you should first try to
design it out so that you don’'t have the hazard. Whethen
it has to do with something like this or a machine, you
design it out.

If you can’'t design it out, then you try to put a
safeguard in place and something that would help people
encountering the hazard, and, thirdly, the last part is
that you would warn about. Obviously, that elimination
of the hazard would be the best alternative.

Q. And so according to the ramp included on the site
éians, there is going to-be an area under four inches,
correct? |

A. Yeah, but if you're talking about the safety
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inches is a tripping hazard, correct?

or any flare, you've got to step. up.

hierarchy, the top of the hierarchy would be to eliminate
the hazard by having it flush and not having the curb
ramp at all.

Q. I'm.talking about just this drawing about the --

a. Right.

0. The site plan's ramp has a detail that's going to
have an edge less than four inches, correct?

a. Yes.

0. And you testified earlier anything under four

a. No. What I've said is, is if you don't have
any -- what I've said is that you are going to have -- 1in|
these designs, you're going to have some areas under the
four inches, but you've got to have a starting height
that serves as a visual cue to the walker that tells them
that they can see, that shows them that yes, there's
where the slope is going to begin and to know to alert
them so that they can avoid it.

They've got to step up, regardless. On any curb

0. 8o -- and you agree and it's your opinion anything
under four inches is a tripping hazard, correct?
THE COURT: Mr. Mcleod, you have asked him
that at least ten timeé. Don't argue with me. Move on,

please.
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in the design.

BY MR. McLEOD:

0. And so according to this design, there is_going to
be én area under four inches, and this design doesn't
design out an area less than four inches, correct?

A. Yes. It doesn't design it out. It's contemplated

0. So is that safety hierarchy, it applies to retail

establishments like the Fred's store in Williston,

correct?
a. Yes.
Q. ©Okay. And so should -- when you have an area

under four inches, you should safeguard it, correct?

A. No. If it's a proper design, if it's the‘proper
design, it's contemplated to be safe.

Q. Painting it is a means to warn the customers,
Corréct? Painting the curb, the transition of the area,
is a means to warn customers, correct?

a. That's correct.

Q. Placing a sign in front of the transition is a way
to warn customers, correct?

a. That would be another way, unless it's a sign that
they could run into and get hurt, but that's -- bollards,
sometimes you see bollards. ?hey're ramp posts.

Q. Were there any bollards at the Fred's store in

Williston?
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a. No. There's not any in that one.

0. Was there any in front of the propane area?

aA. I can't recall if there were or not, but that
wasn't on the design./

0. It wasn't on the architectural plans either,
correct?

A. It wasn't on the architectural or the site plans,
but they're not -- you know, bollards are -- there's no
real requirement to use them. They just happen to be
éomething that is used from time to time.

0. Does the building code require that the -- in
2005, did the building code require the curb to be
painted?

A. No, it did not. There's a new —-- we actually had
no standards for painting of the curbs prior to the most
recent one; which happened after the'accident, and there
now 1s a standard that requires foﬁ the flares to be
painted on these curb ramps. | |

0. And when was that implemented?

A. I think it's January of 2012 is when it became
effective.

0. And along the same lines, there is no code
requirement, building code requirement, that the ramp
edge or transition area be painted, correct?

A. No. Back then there wasn't.
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- safety consultant like yourself to do any inspections

Q. Do you know if Fred's or WILDEVCO ever hired a

around the property?
a. I don't know, no.
Q. .Should they have?
a. No, I don't think so, not for something like a
store like this.
0. Even though they have a recognized safety standard
to conduct inspections looking for tripping hazards? |
THE COURT: Is that a question? Please,
gentlemen. Come on. |
MR. McLEOD: All right.
BY MR. McLEOD:
0. Have you ever visited the Fred's store in
Varnville, South Carclina?
MR. LaFAVE: Objection.
THE COURT: Sustained. Nothing to do with
this case. Move along. _
MR. McLEOD: It does, Your Honor.‘ I would
like to get it on the record.
THE COURT: Please move along. You want to
do a proffer? |
MR. McLEOD: Yes.
THE COURT: What do you want to talk about?

MR. McLEOD: He visited the store.
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THE COURT: Which store?

MR. MCLEOD: Varnville.

THE COURT: With regard to this litigation?

MR. McLEOD: With regard to this litigation.
I have building records that indicate it.

THE COURT: What is your question?

- MR. MCLEOD: I want to get into the fact that
the Varnville store put up bollards, painted, and'put up
a warning sign in the same area, type aiea, that the
plaintiff tripped because there was a previous incident
that occurred December 20th, 2009.

THE COURT: Sir?

MR. LaFAVE: Your Honor, he has no evidence
at this point, number one, as to the measurements of the
flared sides at the Varnville store.

Number two: There's no evidence as to who
installed the bollards or the warning signs, merely the
fact that they were put up. There is evidence in the
record from the lease agreement the exterior of the
buildings, curb ramps, parking lots, those are all
maintained by the landlord, not by Fred's.

THE COURT:. Sustained.

-MR. McLEOD: We had --

THE COURT: Sustained. Move along. We are

trying it on the Williston store.
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MR. McLEOD: May I get on the record the fact]
that they had previous knowledge? We have a witness
who's familiar with the Varnville store.

THE COURT: I have sustained this objection.
Please move to another subject. We're trying this case
based on what happened in the Williston store, not in
Varnville. |

MR. McLEOD: Please bear with me., Part of
the elements is they knew or should have known about
defective conditions.

THE COURT: You're protected.

MR, McLEOD: Thank you, Your Honor.

BY MR. McLEOD:

Q. Fred's -- neither Fred's nor WiLDEVCO painted the
transition prior to plaintiff's fall, correct?

A. No, it wasn't painted.

THE COURT: Speak up. I can't hear you.

THE WITNESS: No, it was not painted at the
time of her fall, so nobody painted it.

BY MR. McLEOD:

0. And they didn't put up any warning signs or
bollards, coriect?

a. No, but I don't believe they were aware it was a
hazard, so they didn't have a duty to.

MR. McLEOD: I think that's it, Your Honor.
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That's it. Thank you, Your Honor.
MR. LaFAVE: Thank you, Your Honor. May it
please the Court: |
CROSS-EXAMINATION
BY MR. LaFAVE: |

Q. Mr. Hunt, good morning.

a. Good moining.

0. You were asked a number of questions about this,
and I think you've mentioned that this was in the site
plan -- the standard detail report of the curb ramp was
in the site plaﬁs, correct?

a. Correct.

0. If the engineer who has already testified in this
case inaicates simply including it in the standard detail
report does not indicate it is to be built in the final
construction, would you defer to the engineer in that
regard?

A. Yes, I would.

Q. Okay. And you've also seen the blowup of the site
plans, correct?

a. Correct.

Q. And your testimony herekis the site plans, which
is what governs the construction of the building, do not
call for the installation of that curb ramp, correct?

a. That's correct. Q
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‘this curb flare was how long?

Q. Okay. I believe your testimony was the curb ramp
itself where the flare started down was two inches; is
that right?

A, Yes.

Q. Okay. So if we are going from a one and 12 slope,
that flare should have been how long?

a. Two feet.

0. If we were going from a one to ten, that flare
should have been how long?

a. That should have béen 30 inches, something like
that.

Q. Thirty inches or twenty inches?

a. I mean 20 inches, correct.

Q. Okay. So we're between 24 and 20 inches long, and

A. It was 48 inches because of the irregular way of
the construction to it.

0. And you've also testified from a safety standpoint]
it's advisable to eliminate low transition; is that
right, -transitions under four inches? N

a. That's correct.

0. And you'd agree, obviously, that the transition or]
a flare at certain points is going to be less than that
four inches, right?

a. I would agree with that.
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Q. Would you agree that it's recommended to keep that
flare as small as possible to avoid a longer transition
below four inches?

A. Yes. I think that's the point I was trying to
make.

THE COURT: Speak up, please.

THE WITNESS: I said yes, I think that was
the point I was trying to make earlier. I'é sorry.  I'm
losing my voice.

BY MR. LaFAVE:

0. The image of the standard detail report, does this
at all in any way indicate the length or width of the
doors?

A. No.

Q. Okay. So this standard detail report does not
even contemplate the presence of entrance or exit doors,
does 1it?

A. No, it doces not.

Q. You were alsb asked a number of questions about
your background as far as investigations, talked about
investigations for Walmart and investigations for Lowe's.
What's the number of'investigations you've done for
retail entities?

a. For retail?

0. Yes, sir.
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A. In my career?

0. In your career, trip and fall incidents at retail
locations. |

A. Oh, man, it would be hundreds.

~ ¢, Okay. The retailers that you've done these

| investigations for, are they knowledgeable about building]

codeé?

a. Well, most of the people I deal with there,
they're not.

Q. At the store level?

a. The store manager people are not, no.

Q. Would an ordinary person at a store level
conducting a reasonable inspection be able to identify
this curb ramp as a tripping haiard?

A. No.

0. Would they be able to identify this in a
reasonable inspection as a building code violation?

A. No. »

Q. Was there any deterioration that you could see or
change that you could perceive in that curb ramp, being a
crack, chunks missing, anything of that sort?

A. No. There was nothing like that.

0. The condition of that curb ramp in your opinion as
it was built in five months previous?

A. Yeah. It was made ocut of concrete and it had not
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changed.

0. How many of your investigations for retailers have
involved onces you've rendered your opinion code
violations?

A. ©Oh, gosh. I'm not sure I could hazard a guess on
that. I mean, my memory is not that good going back over
39 years, I'd guess.

0. And those investigations, had there been
certificates of occupancy issued?

a. I don't know, in a lot of them.

0. Okay.

A.  You know, I really don't.

Q. Have you ever had occasion to do an investigation
where y&u found a code vioclation after certificate of
occupancy has been issued?

a. ©Oh, yes; oh, ves. 1In the forensic area, I've had
more experience in that.

0. Are you aware of any duty where a retailer is
required to hire a safety expert such as yourself to look
for trip and fall hazards?

A. There's no requirement.

0. What is the most common occaéion that you get
brought in by a retailer to do an investigation?

a. Well, when we had -- when I worked for the

insurance industry, we were providing insurance coverage
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for them, and so, you know, we did it as a service, and
then when I worked for an insurance service provider, a
third party administrator, we did it as part of a package
of services. It was a contract to do services for, like,
Lowe's.

0. What would be the most common indicator to a
retailer that an issue like this would be hazardous?

a. If someone like me had pointéd it out to them.

0. Is there an alternative that would have been an
indicator that this could be a problem to a retailer?

A. I mean, if an accideﬁt had happened there
previously, they might choose -- an investigation might
show that.

Q. Are you aware from 2005 when Fred's took ownership
and occupied this building from March of 2010 of any trip
and falls at the Williston store on that particular curb
ramp?

a. I was not made aware that there were any other
falls.

0. You were also asked scme questions45y counsel
about whether or not Fred's was doing any inspections.

If there was a deposition of a risk ﬁanager as to
inspections done on a store level, would you defer to the
store manager of Fred's as to what was or wasn't done?

A. Sure. That would be information that I would take
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into consideration. .

Q. Okay. You had also talked about the
ASTM standards. Are those factors into this particular
building? |

A. No. 1It's not really specified on the details.

0. Okay.

' A. It's just a good consensus standard.

0. Would they be relied on by the inspector when
they're going through to issue the certificate of
occupancy?

a. Excuse me?

Q. Would fhe ASTM standards be relied on by the
county inspector when they're issuing the certificate of
occupancy?

A. No. I wouldn't think, so no.

Q. Counsel also asked you some questions about the
safety hierarchy. Do you believe based on the site plans
that the engineer in this case intended to design out
this potential trip hazard by designing out the sidewalk?

"A. That's what he did. That's what he did. I don't
know -- I really don't know what his intentions were withj
it. It'could have, but -~

0. Okay. But, in your opinion, if the site plans
were complied with, it would have designed out this

particular hazard, correct?
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A. That's correct. It would have been flush. The
entranceway would have been flush, and she wouldn't have
tripped and fell.

9. Would you consider that pafticular curb ramp a
latent defect in the construction of this building?

a. I'm not sure what you mean by a latent defect.

0. Was the curb ramp defective, as far as the

construction?
A. Yes.
0. Okay.

MR. LaFAVE: No further questions.

MS. BAGLEY: Nothing from us, Your Honor.

THE COURT: You may step down. Thank you.

THE WITNESS: Thank you.

THE COURT: Let the record reflect last night
I read all the designations y'all handed to me, so what
y'all need to do is maybe just put into the record, or
make it a Court exhibit or an.exhibit, the designations
that you gave me,’ which I've read, and then we'll put the
depositions in.

MR. LaFAVE: Was that subject to the one
objéction that we had? |

"THE COURT: I didn't overrule your objection
because I've heard it all.

MR. LaFAVE: Okay. Fair enough.
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‘it's Eugene Mitchell, and so we've done that, so you can

THE COURT: And I've also read the deposition]

transcript of -- the de bene esse deposition of I guess

call your next witness.

MS. LEWIS: Thank you, Your Honor. The
plaintiff will call Angela Taylor.

ANGELA TAYIOR,

-having been first duly sworn,
was examined and testified as foliows:

DIRECT EXAMINATION

THE WITNESS: My name is Angela Taylor.
BY MS. LEWIS: |

Q. Good afternoon, Ms. Taylor. Where do you reside?

A. I reside in Philadelphia, Pennsylvania.
Q. And are yoﬁ currently employed?

A. .Yes.“

0. BAnd by whom are you employed?

A. Liberty‘ﬁutuai Insurance.

Q. AndAwhat is your occupation?

a, I'm an attorney. My'occupation is manager of the
eastern region for our legal strategic services
departmeﬁt where we are responsible for Eégal quality
review of our outside counsel law fiﬁms. |

¢. All right how long have you been in that position?

a, Fifteen years.
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Martha and Curtis Fountain versus WILDEVCO and Fred's?

¢. And in your current position, do you have the
opportunity to approve and review legal invoices from
outside counsel?

a. I do.

MS. LEWIS: I would like to have marked for
identification Plaintiff's 7, please.
BY MS5. LEWIS:

g. Ms. Taylor, I'm going to show you what has been
marked for Plaintiff’'s Exhibit No. 7. Could you identify
that documenﬁ, please.

A. Yes, I can. Plaintiff's Exhibit 7 are legal
invoices for outside counsel.

0. And are those invoices submitted in the matter of

A. Yes.

Q. And are those records of those invoices received
and legal fees paid documents that are made and kept in
the ordinary course of Liberty Mutual's business?

A. Yes, they are,.

Q. And are the records routineiy recorded at the time
that the amounts are paid?

a. Yes, they are.

¢. All right. BAnd were the records of payments for
legal services that have been identified in that document

made by a person with knowledge of the invoices and
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everyone that gets to testify.

knowledge of the payments?
a. Yes, they were.

MS. LEWIS: All right. Your Honor, at this
time, we would move to admit these invoices ihto
evidence.

MR. McLEOD: 1I'd like -- no cobijection, with
admission of it, but I'd like to cross her on some of the
entries,'if that's possible.

THE COURT: Mr. Mcleod -~

MR. McLEOD: Your Honor, they've produced
this -- | |

THE COURT: You know you get to cross—examine

(Plaintiff's Exhibit No. 7 was marked for
identification and admitted into evidence.)
BY MS. LEWIS:

Q. Ms. Taylor, with regaxrd to those entries, were you
involved in this case on a day-to-day level, the
supervision of this particular case?

A. No, I was not. |

0. You would not have been the one to review these
particular invoices as they were submitted on a monthly
basisg?

>A. No, I was not.

Q. And I think you may have been made aware that
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there were underlying components. There was an
underlying case and a third party claim?

A. Yes, I am.

0. In your capacity currently, would you have the
knowledge to testify as to which of these bills were
related to which aspect of the case?

A. No.

MS. LEWIS: Thank you. I don't have anything
further.

MR. McLEOD: Ms. Taylor, a couple questions.

THE COURT: Invoice number seven, 1is it broke
out between the primary case and the indemnification
case?

MS. LEWIS: Yes, Your Honor. What we have
done is gone through the invoices and highlighted in
yellow things we agree relate -—-

THE COURT: Who is we?

MS. LEWIS: My office, Lee Ellen and me, and
we have highlighted those in yellow. Things that are not
highlighted at all are things that we contend are related]
to the underlying claim and are due and payable, and
things in blue are things such as Mr. Hunt who we hired
before the third party claim but obvicusly has testified
in this case as well. We deducted those. We have those,

so 50 percent of those charges have been deducted, but
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Ms. Taylor didn't do that, I did that, so she's really
here to authenticate the invoices so that they can be
presented to the Court, but I have prepared an affidavit
showing -- you know, it's setting forth that we have
reviewed and have deducted the tasks that we have
determined were related to the third party claim.

THE COURT: Well, with that in mind, I may
just let you show Mr. Mcleod the affidavit. If he wants
to ctoss—examiﬁe you, that may be the better
cross—examination.

MR. McLEOD: Yeah, we do want to
cross—examine her, and we mentioned this before we got
back on, but we believe they waived any attorney-client
privilegé. There is nothing redacted in those, sO we may)
have to go down that path. We believe, under the case
law, once they _—

THE COURT: That hasn't even come up yet.
You may cross-examine.

MR. McLEOD: Thahk you, Your Honor.

CROSS-EXAMINATION
BY MR. McLEOD:
Q. Ms. Taylor, are you familiar with the settlement
process of this caée at all?
A. No, I'm not.

Q. Did you review the settlement document in this
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Exhibit 7 in yellow is what you're seeking reimbursement

case?
A. No, I did not.

MR. McLEOD: Then that's it. Thank you.

MR. LaFAVE: No questions, Your Honor.

THE COURT: Ms. Taylor, you may step down.

All right. Next witness, please.

MS. LEWIS: Your Honor, at this time all we
need to do is submit our designations. 1 do need to
recall Mr. Barber briefly on the -- just to question him
about the settlement. | '

THE COURT: First of all, is Plaintiff's

for?

MS. LEWIS: No, sir. The clear is what we're
seeking full reimbursement for. Anything that is not
highlighted is what we're seeking full reimbursement for.
The yellow has been deducted in its entirety, and the
blue we deducted half of those charges because we
assessed those to be related to both claims.

| THE COURT: What is the full amount?

MS. LEWIS: The full amount is 55,418.30, and
it's included in my affidavit, v

THE COURT: BAnd where is yoﬁr affidavit?

MS. LEWIS: Here's my affidavit, Your Honor.

THE COURT: Have you shared that with
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Mr. McLeod?

MS. LEWIS: I have.
THE COURT: You may recall Mr. Barber.

Mr. Barber, you're still under oath. Come up

and have a seat, please.

THADDEUS BARBER,

having been previcusly duly sworn,

was examined and testified

DIRECT EXAMINATION

BY MS. LEWIS:

Q. Good afternoon, Mr. Barber. Just briefly, were
you contacted or consulted with regard to the settlement

of the claim with the Fountains?

A, Yes,

Q. And did anyone promise

“you in any way or do anything

to settle that case?

A. No.

0. Okay. And were you in
settlement?

A. Yes.

" Q. And did you think that

circuﬁstances was reasonable?

A. .Yes.

0. All right. And did --

as foliows:

you anything or threaten

else to compel you tg agree

agreement with the

the settlement under the

was there any
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misrepresentation or any effort by you to conclude or
confer with the Fountains to enter into a settlement for
any inappropriate reasons?

A. No.

MS. LEWIS: Thank you, Your Honor. I have
nothing further.
THE COURT: Cross-examination?
MR. McLEQOD: Sir?
THE COURT: You want to cross-—examine him?
MR. McLEOD: Yes, I would.
CROSS-EXAMINATION
BY MR. McLEOD:

Q. Have you seen the settlement agreement in this
matter?

A. I have not, no. '

9. You have not? Wouldn't yoa»think it would be
important to know the terms of the settlement agreement
to determine if it was in your best interest?

'a. Well, I knew the general settlement amount and the
division of who was paying.

Q. Tell me that division again. What's the division
under your understanding? |

A. WILDEVCO is responsible for $250,000 and I believe
Fred's contributed 40,000.

Q. Are you familiar with -- or were you told by your
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. There was some discussion, I recall, about some

counsel about a provision about releasing liability as to
being a tortfeasor, a joint tortfeasor under this
settlement agreement?

A. I'm not sure what that term necessarily means.

liability, but I don't know what the legal terms were.

¢. Talking about WILDEVCO's liability, correct?

aA. I believe so. I believe all the parties, what the
repercussions would be if there was a settlement, you
know, those participating in --

Q. So it's your understanding that all the parties,
including WILDEVCO and Fred's and Tippins-Polk, were
liable for plaintiff's injuries, correct?

MS. LEWIS: Your Henor, I want to object ﬁo
this line of questioning. Mr. Barber has not had any
knowledge of legal — these are calling for legal
conclusions.

MR, McLEOD: The only reason I got into that
is he mentioned the liability aspect of it, so I asked
him. |

THE COURT: Do you understand the language
and the meaﬁing of the release other than relying on your
attorneys?

THE WITNESS: Just discussing with the

attorneys, and their opinion is what I was basing that
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on.
THE COURT: Are you worried about being
protected yourself?
THE WITNESS: Correct.
THE COURT: You're using the company?
| THE WITNESS: Correct.
BY MR. McLEOD:
Q. Did the lawyers ever say that they felt WILDEVCO
was liable?
A. No, don't think so.
MS. LEWIS: Objection, Your Honor.
THE COURT: Sustained.
BY MR. McLEOD:
©. I'm going to hand you what I've been represented
is the settlement agreement, and that second paragraph of]
section il_mm |
A. Okay.
0. Would you just take a moment and read that, the
first several sentenées.
a. Okay.
0. Do you know who prepared this document.?
a. I do not. y
0. And those sentences I read to you discuss the
plaihtiff's releasing WILDEVCO as a joint tortfeasor,

correct?
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a. That's what it says, yes.

Q. One follow-up question on the earlier testimony —-
did we not go there? Okay. Thank you.

MR. McLEOD: That's it, Your Honor. Thank
you.

MR. LaFAVE: Just one quick question.

CROSS~EXAMINATION
BY MR. LaFAVE:

0. Were you aware of any promises or guarantees made
to Fred's to secure their $40,000 contribution in the
underlying settlement?

A. No.

MR. LaFAVE: Nothing further.

THE COURT: You may step down.

MS. LEWIS: That will be the plaintiff's.
case, Your Honor, other than the designations that we
will submit, and I think that the Court has a copy of the
video of the fall and the de bene esse deposition.

THE COURT: I will return the video as an
exhibit in the case, and that was stipulated. The de
bene esse deposition I have read, but we'll put the
transcript into the record. I got all the depositions up
here, and your designations, just make sure you give it
to the court reporter.

MS. LEWIS: BAnd other than the affidavit,

385
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~actually, it's undated, but she's given it to me today,

that would be the only other issue.

THE COURT: All right. You want to
cross—examine on that today?

MR. McLEOD: Yes, sir.

| THE COURT: All right. Ma'am?
REGINA HOLLINS LEWIS,
having been first duly sworn,
‘'was examined and testified as follows:

THE COURT: Stipulation is that Ms. Lewils is

a member of the bar. She's been the defense counsel in

this case, and she submitted an affidavit dated -~

and I'll -~ it was sworn to on the lo6th, 17th of June, s0o
I assume that's the date. |
THE WITNESS: That is correct, Your Honor.
THE COURT: I'm going to give you your
affidavit and the Exhibit 7. |
THE WITNESS: Thank you.
BY MR. McLEOD:
¢. On the second page of ﬁhe billing statement,
Exhibit 7, thank you, Your Honor. There is -- the fifth
line down, it's revised draft of settlement agreement.
A. Yes.
Q. And that's -- is that something y'all are seeking

from us, according to what you've marked and unmarked?
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A, Yes.

Q. Okay. And so how is this not part of dealing with

the underlying claims, since you're releasing -- having
the plaintiff release the liability of WILDEVCO?

a., I don't understand the queétion.

0. Okay. So are you seeking -- this is not
highlighted, and I think you represented earlier that the
cnes that you're seeking are the ones that are
highlighted.

A. No. The ones that we are seeking are the oneé

that are not highlighted. The ones in yellow are the

| ones for which we deducted the entire amount,(and the

ones in blue are the cnes we've reduced by 50 percent
because in our analysis, they were related to both
claims.
0. Okay. ’Who prepared the settlement agreement in
this case? | |
a. My office prepared it.
0. So your office elected to include.paragraph'll,
correct?
A. Yes.
THE COURT: Mr. McLeod?
MR. McLEOD: Yes, sir.
THE COURT: She is testifying as to the bill.

She's not a witness in the case. You put her up because
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I assume you have question as the $55,000. She is a
witness as to answer any questions that you may have
concerning $55,000. |

MR. McLEOD: And, Your Honor, we have been
produced and the Court has admitted Exhibit No. 7, which
is a billing statement which includes all of the
activities that the attorneys for WILDEVCO and Fred's,
un—-redacted. We believe they've opened the door. There
is no longer attorney client.

THE COURT: Mr. McLeod, I have told you what
your limitations to her are. She's not an ordinary
witness in this case. She's a witness as to the fees. I
will not allow her to be examined on her attorney-client
privilege -- or attorney-client relationship with her
client. She's here simply to answer any questions you
have on cross about the $55,000.

MR, McLEOD: Then I have no more questions as
long as that's on the record. Thank you, Your Honor.

THE COURT: That is on the record. I don't
know how it could not be on the record when I just put it
on the record. Please.

You may step down. The plaintiff rests?

MS. LEWIS: Yes, sir.

THE COURT: Does Fred's intend to put any

testimony on?

388



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

76

- as well as the invoice detailed report which was prepared]

MR. LaFAVE: Your Honor, our only testimony
was through the deposition designations we gave to you
last night, and I worked with counsel to streamline.
things, stipulate to the affidavit of my paralegal who
was here yesterday to testify so she didn't have to come
back down, as well as invoice detailed report which
indicate the bills submitted to and paid by Fred's for
our defense of their case.

THE COURT: Mr, Mcleod; 1is that correct?

MR. McLEOD: That's my understanding, yes,
sir.

THE COURT: He said y'all stipulated and
consented to --

MR. LaFAVE: To the affidavit of my paralegal

and supplemented to the affidavit.

THE COURT: Is that correct?

MR. McLEOD: We stipulated to that.

THE COURT: And your designations are also --
I think you had those written out, so if you will make
those a part of the record at the appropriate time --
this is the appropriate time, but just at the conclusion,
so y'all getAup here and housekeep everything into the
record.

MR. LaFAVE: We will, Your Honor, and I
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- to prove Fred's and WILDEVCO was without fault. I think

handed ours to your clerk last night. Thank you.

THE COURT: Now, I assume that concludes
y'all's presentation on behalf of the plaintiffs for
request for indemnification.

MR. LaFAVE: It does, Your Honor.

THE COURT: Any motions by Tippins-Polk
Construction?

MR. MCLEOD: Yes, Your Honor. We'd 1ike to
move for directed verdict.

| THE COURT: All right. Give me your reasons.

MR, McLEOD: First of all, we believe there
is no special relationship between Tippins-Polk and
Fied's in this matter. There was no direct contract.

The first element as to equitable
indemnification is they have to prove Tippins;Polk could

have been responsible for the damages, but they also have

they failed to meet the first burden -- I mean, the
second element --
THE COURT: That they are without fault?
MR. McLEOD: .They are without fault. The
shopkeeper's liability is founded upon the duty of care
the possessor of land owes to an invitee. Generally, a
person owes an invitee the duty of the exercise of

reasonable and ordinary care for the safety and is liable
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" occur until 2010. South Carolina recognizes that

~tell you had a curb painted. You could also tell that

for any injuries resulting from that.

We heard Mr. Hunt sit up here and say there's|
a recognized safety standard that owners and occupants of
buildings open to the general public have a duty to
inspect their property and find tripping hazards.

< - THE COURT: I agree that's correct. He is
correct and that is correct, but I don't think that duty
includes looking for latent defects which was not in the
ordinary capacity to know about. I mean, that's why they]
employ engineers and architects.

MR. McLEOD: Your Honor, WILDEVCO testified
they conducted no investigations of trippiqg hazards and
they didn't hire anybody to identify tripping hazards.
The building was built in 2005. The incident did not

constructive knowledge can be created cover a period of
time. ,

THE COURT: That's correct, when the banana
peel turns dark on the floor.

MR. McLECD: Mr. Barber testified that when

you walk up toc the front of the Fred's store, you could

you didn't have a painted area right there the at the
transition area. They should have been noticed of that

issue after four-and-a-half years. They failed to find
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According to the testimony of the Fred's representatives,

it. They failed to fix it under the safety hierarchy
which Mr. Hunt mentioned, and therefore they have failed
to protect their customers, such as Ms. Fountain.

Furthermore, Ms. Fouﬁtain specifically sued
them for failing to take reascnable precautions to avoid
unsafe conditions, failing to warn, failing to inspect,
failing to remedy conditions, failiﬁg to discover and
warrant and make safe existing unreascnable risk.‘

She never sued the 5efendants, third-party
plaintiffs, for creating the condition, She sued them
for failing to find it, and according to Mr. Hunt and

Mr. Barber, they didn't conduct any inspections.

their clerks would go around looking for tripping
hazards. J

The plaintiff said she could not perceive the
small elevation chahge she tripped on. Mr. Hunt
testified the design of the site plans includes a ramp,
and that ramp had a small elevation. She could not
perceive it. The code did not require it to be painted.
The architectural plans called for the curb to be
painted, but didn't specify about the edge of the
handicapped ramp. That condition existed for
four-and-a-half years, and under that recognized safety

standard that Mr. Hunt mentioned, Fred's and WILDEVCO
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failed to notice this condition and paint it or put up
some other type of warning to protect their o&n -— I
mean, thelr customers.

WILDEVCO had an opportunity for a final
inspection. Mr. Barber said that he may have gone by
there a couple times. He failed to hire or pay the
architect to go back and inspect the finished product to
ensure that the safety plan that is to be implemented

under the architectural plans and agreement, to make sure|.

the plan was implemented by the general contractor.

Fred's, in the leasevagreement, they have a
punch-out period where they go in énd inspect the
property prior to méving in. I'm not sure that took
place or not, but they had an opportunity. They moved
in,'and under the lease agreement, they accepted the
property.

Now, I realize that South Carolina does not
follow the acceptance doctrine, but that was a
contractual provision. A little bit different here. So
they accepted that property, moved in, ran the store for
four-and-a-half years, and here comes Ms. Fountain who
trips on this condition that is right in the front of the
store, where, as Mr. Hunt testified to, is a primary
place where people are going to congregate, an ingress,

egress at the front of the store.
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WILDEVCO has conducted monthly inspections,
but, as Mr. Hunt said, he wouldn't have been qualified to]
look for safety issues. WILDEVCO failed to hire anybody
to conduct those safety inspections.

| Under South Carclina law, the owner of
premises that are open to the general public have a
separate duty to their customers. Yes, Tippins-Polk has
a duty as well, but there are two distinct duties here:
Tippins—-Polk ﬁay or may not have breached their duty. Of
course it's the Court's decision, but there's a separate
duty owed by the stores and the property owners to those
customers if they know they're open to the general
public. We believe they failed to protect the customers
like Ms. Fountain. |

THE COURT: Protect them from what?

MR. McLEOD: Defective conditions or unsafe
walk areas.

| THE COURT: Do you have any case law in the
State of South Caroclina that puts the burden on the
landlord or the tenant to go out and make inspections to
see if, in fact, their contract complied with the site
plans and the law, the architectural plans, and . to
determine whether or not there is a violation of the
building code?

I've been doing this thing a long time, 40 --—
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too long, 42 years. I've tried many, many slip and
falls, and, as a lawyer, worked on many, many slip and
falls, and no case requires a landowner or lessee/lessor
to go out and to make sure that the contractors complied
with all the site plans, architectural plans, and/or
building codes.

| MR. McLEOD: Your Honor, there's evidence in
the récord that there were no building code violaﬁions
here. And —- A

THE COURT: Duty to require them to make sureg
that theyAhave constructed the premises in accordance
with the site plan and/or architectural plan.

MR. McLEOD: Both WILDEVCO and Fred's had an
opportunity to inspect the pioperty prior to moving in,
Fred's moving in, and they failed to hire anybody, such
as the architect or engineer, to come and review and make
sure the life safety plan, which is addressed in the
architectural contract, to make sure that was implemented]
properly.

There is a duty and a recognized safety
standard, according to their own expert, for these types
of businesses and owners of these buildings to go out and|
look for a tripping hazard. _

THE COURT: I agree with that, go out and

look in the parking lot for potholes, go down aisles and
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hired, all these workers to ensure that: the construction

- testimony and the testimony of WILDEVCO -- at least

see if there is anything sticking out. They've got that
duty.

I agree with that, but I don't think you can
show me a case that says that a tenant or landlord has to
go out and has a duty to inspect to make sure that this
contractér, who they hired complies, with the site people

they hired, the engineer and/or the architect who they

was safe.

MR. McLECD: And, again --

THE COURT: You show me a case that says
that.

MR. McLEOD: Your Honor, I'm not saying they
should have gone and checked and made sure the contract
did various things.

THE COURT: 1 understand what you're saying.
I just disagree with you.

MR. McLEOD: And their expert says tﬁere is &
recognized safety standard, and they did not go out and
look for tripping hazards, and based on their expert's

WILDEVCO did not go out and do-an investigations and look
for tripping hazards. Again, this condition existed for
four-and-a-half years.

THE COURT: You've already said that.
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Anything else?

MR. McLEOD: The settlement agteement
specifically states, Releasing liability as to Fred's and]
WILDEVCO as joint tortfeasors. That document
contemplates the fact that they were, in fact, joint
tortfeasors.

Paragraph 11 of the settlement agreement
attempts to release their liability as joint tortfeasors.
That was prepared by counsel for WILDEVCO, and it was
provided to the plaintiff upOn, I'm assuming, the
approval of Fred’s, so that document there contemplates
them as joint tortfeasors.

THE COURT: Anything else?

MR. McLEOD: No, Your Honor.

THE COURT: Ms. Lewis?

MS. LEWIS: Just briefly, Your Honor. There
is sufficient evidence upon which this Court can find
that WILDEVCO was innocent in this case. There is a
duty, obviously, on behalf of a merchant or retailer to
take reasonable steps to locate dangers that are
reasonably cbviocus that it knew or should have known of.

There has been no testimony that WILDEVCO
breached its duty by failing to hire someone to go behind|
a contractor, in essence, to determine whether or not the

site plans were consistent, and, for that reason, there's
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been enough evidence presented here to surpass directed
verdict.

And, further, I would point out, Your Honor,
that there was evidence of a code viclation. What
Mr. Hunt testified to was that there was a fourfinch
minimum for a step. Counsel asked him, Well, a curb is
not a step, and the response was, Yes. You step up.

That means there is a four-inch minimum.

So there was and there has been evidence that
is uncontroverted that has been entered into evidence
with regard to a violation, and just with regatd to the
release, if I need to address that, Your Honor, the
language of the release contemplated a possible
contribution claim that we've already addressed here, and
it released the liability of any potential joint
tortfeaéor, and it alsoc said there is no admission of
liability, so that does not get him over the hump with
regard to that.

Thank you.

MR. LaFAVE: Thank you, Your Honor. 1I'll be
as brief, if not more brief. I do need to address the
issue of special relationship.

We certainly believe that there's been
sufficient evidence. Mr. Barber has acknowledged the

existence of a lease agreement with Fred's before the
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Tippins-Polk was identified as a general contractor for

~this build as a result of their past relationship in

contract was even signed with WILDEVCQ -- or
Tippins-Polk. The contract for Tippins-Polk merely
contemplates they were building a building for Fred's,

and we've even got testimony to the fact that

constructing premises for Fred's.

Again, as to tée same arguments, Your Honor,
there's sufficient evidence to establish that Fred's did
nothing wrong, and, in fact, counsel just even noted it
in his argument in favor of directed verdict, that there
is evidence on the record that Fred's did conduct
inspéctions for tripping hazards. It's in our deposition|
designations of Ms. Sanders. It's actually in the
deposition designations of Mr. Polk that throughout the
construction process, there was a gentleman named Roﬁ
Hanson that would come arocund and would inspect the build]
as it was being constructed.

So we have met our responsibilities under the
law to maintain the premises in a reaéonably safe
condition, and, therefore, we believe that sufficient
evidence exists to deny the motion for summary judgment.

THE COURT: All right. I'm going to deny the
motion for directed verdict.

All right. Are you ready to present your
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case?
MR. McLEOD: Yes, Your Honor.
THE COURT: Call your first witness.
MR. McLEOD: I call Brett Polk.
EDWARD WILLIAM POLK,
having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. McLEOD:
Q. Can you identify yourself.
Edward William Polk.

o

Q. And what's your employment?

a I'm the owner of Tippins-Polk Construction.

Q. How long have you been in the construction
business?

A. Since 1999.

0. And tell me a little bit about your educational
background with regard to construction.

a. I've got a bachelor of science degree from Georgig)
Southern University in building construction and
contracting'and a minor in business.

0. And who provided the plans to Tippins-Polk for the
construction of the Fred's store in Williston?

a, WILDEVCO.

THE COURT: What did those plans consist of,
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please?

THE WITNESS: Architectural plans and civil
plans, site plans. |
BY MR. McLEOD:

0. And which ones control the construction of the
sidewalk?

a. The elevations are controlled by the site plan,
and the sidewalk size is controlled by both architectural
and the civil plans, site plans.

0. And both call for a curb ramp?

a. That is correct.

MR. LaFAVE: Objection.

THE COURT: What's the cbjection?

MR, LaFAVE: Leéding.

THE COURT: Sustained. . You can't ask leading
questions of your witness. Rephrase your question,
please. '

BY MR. McLEOD:

0. Tell me a little bit about how the plans depict
the construction of the front of Fred's store at the
doors; | |

A, With thé handicapped ramp.

THE COURT: Which plans call for the
handicapped ramp?

THE WITNESS: Both plans are very clear for

401



10
11
12
13
14
15
16
17

18

9

20
21
22
23
24

25

89

“having a handicapped ramp.

BY MR. McLEOD:
Q. And what about the -- and I may need to gét
elevations, which is Exhibit 3.

THE COURT: On the site plans, 37

BY MR. McLEOD: /
- 0. Tell me about the elevation that's depicted in thse
site plans. | | |
A. Sure.
0. And I guess we can use this.
A. We can use that board, I guess. All right.

What you have on the front of this building is
elevations of asphalt, okay? You have a 108 elevation of]
the concrete slab. You got a 107.9 at the flét part of
the ramp, which 1is exactly the way it's installed. The
four-foot flat is 107.9 that is where these slash lines
are indicating. Mr. Hildebrand obviously --

THE COURT: You don't know what he did.

THE WITNESS: Well, this indicates the
handicapped ramp. There is a huge detail on this rémp up
here indicating handicapped ramp.

THE COURT: Show me what is indicated
handicapped ramp. |

THE WITNESS: These two black lines, and any

time they were talking about a discrepancy in the plans,
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"here to there.

any time you have a discrepancy, you look back at the
architectural plans. Architectural plans call for an
architectural handicapped ramp.

The civil plans, the site plans, call for a
handicapped ramp. There is a huge detail on the plans
with elevations. Now, in this day and age, the click of
a mouse will take that detail off the plans. There's no
reason -- there's no way they could possibly say that
that detail is not supposed to be on this plan.

THE COURT: Sir, you can't pit witnesses
against each other. You just tell me what you know.

THE WITNESS: Okay.

THE COURT: They said it didn't cause you
one. You said it does. '

THE WITNESS: Okay. Great. Yes, sir. Now I
want to get back to the elevations.

This is 107.9.. This is 107.5. That's
four-tenths, okay?

THE COURT: Four-tenths of a foot?

THE WITNESS: Four-tenths of a foot, which ig]
roughly five inches. One tenth is about an inch and a
quarter to an inch and three-eights. Right here is six
inches, that's right. But here, on the asphalt grade,

you got a .19, so you've got four-tenths' difference from
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So in 60 feet this engineer drew these plans
with roughly five inches, five and a quarter, maybe.

Now, we installed this parking lot.per thé plans and
specification. It's obvious that if you go from here to
there, you're going to have a small ramp, a small lip,
just like you did there.

We've done nothing wrong in this case. We've
installed this ramp exactly per the plans and
specifications, and I don't see how the plans and
evetything on this.drawing isn't}obvious. I mean, it's
very apparent.

BY MR. McLEOD:

Q. And, again, you've heard some testimony earlier.
How wide is the handicapped ramp on the site plan?

a. The flat area is four feet, and the wings on that
detail are six feet.

THE COURT: Are six feet wide?

| ‘THE WITNESS: Yes, sir.
BY MR. McLEOD:
0. It says slope 1l:2. Are there any other slopes --
a. Yeah. That 12:1 slope is a maximum. It can be
anything less than that. It's still ADA compliant.
Q. And the doors are six feet, so you've'got at least]
an area, a tripping area, or an area in front of the door]

to the right of the flush area, correct?
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aA. That is correct.

MS. BAGLEY: Objeétion to leading, Your
Honor. |

THE COURT: Mr. Mcleod, please don't lead
your client.

MR. McLEOD: Yes, sir.

BY MR. McLEOD: '

Q. Was the building builﬁ per the plans and
specifications?

A. Yes, it was.

THE COURT: All right. Now, let me ask you,
plans and specifications include -- what does that
include? | |

THE WITNESS: In this case, it just aétually
inciUdes the plans. There were no specs.

THE COURT: Is that the architectural plans
plus the site plans?

THE WITNESS: Yes, sir.

THE COURT: A combination of the two?

THE WITNESS: Of the two together.

BY MR. McLEOD: ‘,

Q. And was the:e paint requiﬁed under any plans for
the edge of the curb -— the edge of the ramp?

a. Not the edge of the ramp.

0. Is it required by code?
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A. No, it was not.

0. Okay. Is there any -- at the time, was there any
safety standard that required the edge of the ramp to be
painted? |

a. No, it did not.

0. Did a safety standard come up later?

a. Yes, since 2012.

0. How often would you need to repaint a curb such as
the one in front of Fred's?

A. Well, we own some properties, and we repaint ours
every two to three years, depending on the traffic, and
we get a lot of traffic at our location.

Q. And what properties do you own?

A. Varnville Fred's and several other —-- East Georgig]
Healthcare, doctors' offices throughout the state.

Q. Did WILDEVCO ever ask you to come out and paint
the Fred's store after completion of the construction?

a. No, they did not.

0. You mentioned the store in Varnville. Are there
similar instances --

MR. LaFAVE: Objection.

THE COURT: Sustained.

MR. McLEOD: Are there similar --

THE COURT: Sustained. We're not trying the

Varnville store. I've already ruled on it several times.
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and plans we were issued, and we were contacted --

MR. McLEOD: Your Honor, we would like to
proffer some evidence of a prior incident at the Fred's
store in Varnville.

| THE COURT: I let you do that last time. Howl
is it going to be any different?

MR. McLEOD: 1I've got -- well, I've got a
more familiar witness here who is one of the owners of
thé Varnville store and the ownership was sued, and so
he's familiar with the trip and fall that occurred at
that point.

. THE COURT: 1I'll let you proffer.
BY MR. McLEOD:

0. Okay. Was there a prior incident of a trip and
fall similar to Mrs. Fountain's fall that occurred at the
Varnville store?

A. Yes.

Q. Can you tell me about that.

a. We had the same incidence where we had the store

constructed with the handicapped ramp per Fred's plans

THE COURT: First of all, who did the
architectural plans at the Varnville store? Same
architect?

THE WITNESS: No, no, sir.

THE COURT: Same site plan engineer?

407




10

11

iz

13

14

15

16

17

18

19

20

21

22

23

24

25

95

THE WITNESS: No, sir.

THE COURT: How is that similar?

MR. McLEOD: 1It's a similar condition, Your
Honor, in that it has a ramp in the front with an edge,
and the person that got injured at the Varnville store
tripped in the same manner as did Ms. Fountain, and it
occurred prior to --

THE COURT: What are you trying to show?

MR. McLEOD: That they knew, Fred's knew,

that this lady fell in the Varnville store in December.

It occurred on December 25th -- 24th, 2009. It was
reported. He'll testify that Fred's contacted him about
it -

THE COURT: Okay.

" MR. McLEOD: ~—- shortly thereafter, so Fred's
was totally aware of a similar tripping hazard at the
Varnville store, and it was-before Ms. Fountain's fall,
and it's similar circumstances: A lady walking up to the
front, catching her toe on the same ~--

THE COURT: Who built the parking lot in the
store in Varnville?

THE WITNESS: We did.

THE COURT:  And did you follow the site plang|
in Varnville?

" THE WITNESS: Yes, we did.

408



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

86

THE COURT: Are they the same as the site
plans as the one in Williston?

THE WITNESS: ©No, sir.

THE COURT: Sustained. Move on.

BY MR. McLEOD:

0. In any construction project, do you get plans with]
items on it that don't apply to the job?

a. No, sir. I've never heard of that. That doesn't
happen. Like I say, the click of a mouse can take
details off of plans with AutoCAD.

THE COURT: So is it correct to say your
interpretation of a site plan is different from the
engineers that prepared them?

THE WITNESS: Yes, sir. He couldn't even
read his own plans.

THE COURT: Well, he could certainly read
them as to whéther or not it required a handicapped ramp.

THE WITNESS: No, sir. He couldn't even tell
what those black lines that he had on the plans.

THE COURT: That's not the handicapped ramp,
is it? I'm sorry.

THE WITNESS: Sir, any contractor that would
look at that plan -

| THE COURT: Sir, you can only testify about

what you would do.
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THE WITNESS: Those black lines indicate to
me a handicapped ramp. They would not be there for any
other purpose.

BY MR. McLEOD: ‘ J
- Q. And as far as an engineer, do engineers, in your
experience, typically do a final inspection of the job
site?
a. Almost 95 percent of the time, yes. That's the
way we get paid our retainage.
THE COURT: ﬁow many Fred's have you built?
THE WITNESS: Ten to fifteen.‘

THE COURT: You knew this was a Fred's store

when you built it?
THE WITNESS: Yes, sir, I did.
BY MR. MCLEOD: |

9. I'l1 hand you Exhibit -- Defense Exhibit No. 3.

"THE COURT: Did you build the one in Bamberg?

THE WITNESS: No, sir, did not build that
one.

BY MR. McLEOD:

0. This is a certificate of occupancy for the Fred's

in Williston, correct?
a. That is correct.
0. And what's the process for getting one of those?

a. When we're completely finished with construction,
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we call the local building inspector, whether it's the
county inspector or whether it's the city inspector,
depending on the jurisdiction.

They come out. They do their final inspections,
and they have to issue a certificate of occﬁpancy before
Fred's, or the owner, can take occupancy of the building.
And they review everything dealing with the parking lot,
the site plans, the building, everything.

0. And what about prior -- that's a final inspection,
correct?

a. That's correct.

0. And so are there previous inspections by the
county?

A. Yes, there are, throughout the whole project.

Q. What do they do during those inspections?

A. They look at specific items that we call in;‘below
slab, concrete. They look at electrical rough in,
electrical, plumbing, mechanical; they lock at any of the
components of the‘building,

0. Now, you heard some testimony earlier abéut the
conditions being the same as they were after the original
construction.

a. Uh-huh.

0. Over time, there are changes with concrete and

other —=-
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MR. LaFAVE: Objection.

THE COURT: Sustained. Quit leading, please.
Ask a question.
BY MR. McLEOD:

0. Tell me what happens over time at the intersection
of the asphalt and concrete.

A. Well, I think, like everybody knows, when you pour
asphalt, it's black. When you pour concrete, it's a
light gray coclor. Over time, with foot tfaffic on this
concrete, it's going to start turning black, and with the
rainwater run-off and different things and over time, the
asphalt turns a gray color as it cures, and over time,
those two will tend to blend together.

Q. And so right after construction, where the
intersection between -- describe the intersection of the
asphalt and the curb.

A. Asphalt and the. curb?

Q. Yes.

THE COURT: Is there a curb?

THE WITNESS: There is a curb.

THE COURT: How tall is it?

THE WITNESS: Well, it's going to vary. On
that --

THE COURT: How tall is it right there where
she fell?
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"in the middle. That's your finished floor elevation, and

THE WITNESS: Where she fell is probably
two-and-a-half to three inches.

THE COURT: What's the highest it is along
there?

THE WITNESS: It's going to go from 107.9 to
105, so it's going to vary from there down.

THE COURT: How tall is the curb at its high
spot? o~

THE WITNESS: At the end, down there on the
end from finished floor, it's going to be six inches.

THE COURT: Six inches?

THE WITNESS: Yes, sir.
BY MR. McLEOD: _

0. And so as you ﬁoved to the left, what happens?

A. It's going to get thinner and thinner and thinner
and thinner, all the way up. That's how the plans are
designed.

THE COURT: Tell me how you determine it to
be six inches. Tell me the number you're looking at.

THE WITNESS: The 108 on finished floor, herg

this is 107.5. That's a six-inch difference.
BY MR. McLEQOD:
0. And what's the elevation on the far left side?

A. You're at 107.8, so you're just a little over two
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- page three or four?

inches right here, so you're going to almost be -- you
only got one-tenth difference from here to there. It's
on the plan, so that's how —— and that's how the
contractor would pour~the asphalt. That's why they give
us these spot elevations, so the asphalt will slope, the
rainwater will drain.

0. And so these tick marks, that's where that 107.9
would apply?

a. That's correct.

Q. Okay. Are there any tick marks between -- or
elevations between the corners and front doors?

a. No. There's not any elevations, which means
you're going to have a gradual slope from this elevation
to this elevation.

Q. As a general contractor, when you get plans from
the owners -- strike that, Your Honor.

This detail, this is from the site plans?

a. That's correct.

0. And this also has a curb, correct?

THE COURT: That's identified as concrete

sidewalk standards. I think we earlier said that was on

THE WITNESS: That's correct.
BY MR. McCLEOD:
0. And that's part of the site plans?
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a. Correct.

0. So according to these plans, it's not totally
flush across the front; is that correct?

A. Absolutely not.:

MR. McLEOD: No more questiéns.
THE COURT: All right.
CROSS~EXAMINATION
BY MR. LaFAVE:

Q. Mr. Polk, you'd agree with me that the contract
agreement that was signed to build this particular
premises thiced it was for Fred's, éorrect?

A. Yes.

Q. You were cbviously then aware you were building
this building -- despite their not having a signature
line’on this agreement, you were building a building for
Fred's, correct?

A. Yes.

Q. All right. You also testified here today that on
the standard detail from the site plans it called for a
handicapped ramp; is that your testimony?

A. Yes.

Q. Because this diagram was included on the site
plans; is that right?

a. That's correct.

0. And this diagram here calls for a six-foot flare;

415
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is that right?

a. That's correct.

0. And that's because, if I understood your earlier
testimony, you're starting from a six-inch curb; is that
right?

a. Not according to his elevations.

Q. Okay. But according to this diagram, which you
say you relied on in order to determine you needed a curb
ramp, this called for a six-foot flare, correct?

| a.' Six-foot flare. ' |

Q. And what are the flares at the Williston location?

A. Well, according to your expert, he said they were
nearly four feet.

THE COURT: Hold an a second. Wefre‘not
relying on the expert. You've been out there. How long
are the flares? |

'THE WITNESS: I didn't go out to the store
and measure these flares.

THE COURT: Well, you built them. How long
are they?

THE WITNESS: They can be four to six feet
because they can vary. That 1:12, that 12:1 is a
maximum. They're four to six feet. If you notice in
this picture, you have a column right here. This will

not allow you to go much further. \
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THE COURT: Maybe that's why he didn't think
there was supposed to be a handicapped ramp there.

THE WITNESS: That detail would never have
been on the plan. It shouldn’'t have been on the plan.
Are we building -- is he trying to confuse people? I
don't get --

THE COURT: Call him, maybe. If y'all were
confused. Were you confused? Did you call him?

THE WITNESS: No. It was very plain and
obvious the architectural drawings call for handicapped
ramp. The civil drawings call for a handicapped ramp, SO
there was no discrepancy, in our mind, as to whether
there was a handicapped ramp.

The discrepancy on the drawings is if you go
to the architectural plan and it‘doesn’t show a
handicappéd ramp and you go to the civil drawing and it
shows a handicapped ramp, that'is a discrepancy.

THE COURT: If the site plan does not and the
architect plan does, does that create also something you
need to look into?

THE WITNESS: I'm‘sorry. Say it one more
time?

THE COURT: If the site plan does not have a
handicapped ramp and the architectural drawings do --

THE WITNESS: That would be a discrepancy in
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the drawings, but in this case, the site plans had a
handicapped ramp detail. The architectural plans had a
handicapped ramp detail, so there was no discrepancy.
THE COURT: According to your interpretation
of it.
THE WITNESS: Yes, sir.
THE COURT: But there is a discrepancy
according to Mr. Hildebrand's interpretation.
THE WITNESS: Well, I can't testify to that.
I just know from what I'm reading from the plans we put
it in per his design.
BY MR. LaFAVE:
Q. How many times have you created architectural
plans?
2. I'm not an architect.
0. How many times have you created site plans?
2. I'm not a civil engineer. 1I'm a contractor.
0. Do you even know what software Mr. Hildebrand was
working in to create his site plans?
A. When the plans came to us, they were in a
DWG file, which is an AutoCAD file, but I don't know what
year or model -- I mean, what software.
0. Have you ever created a set of site plans in that
particular software?

A. No, I have not. I'm a contractor.

418



10
11
12
13
14
15
16

17

18 |

1%

20

21

22

23

24

25

106

Q. You testified here earlier that it's a simple
click of a mouse to remove this, but now your testimony
is you have never actually worked in that particular
software; is that'accurate?

a. That's safe to say, but I know how it}works.

Q. But you never worked in it?

A. No. I'm college educated. I know the software
well enocugh to know that he can take that off the plan.
0. All right. Let's go to the concrete sidewalk

standards. This is also in the site plans, correct?

a. That's correct.

9. It's a standard detail in the site plans, correct?

an. That's what it says, vyes.

0. And this calls for what's referred to a typical
thickened edge at the parking lot?

a. Correct.

9. Is that referring to the curb?

a. That is referring to the curb.

¢. And this calls for a six-inch curb?

a. Correct.

0. Okay. And your testimony is the only spot where
you were able to put in a six-inch curb was at the far
right end of the building; is that right?

a. That is correct.

0. So adjustments have to be made from the standard
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detail; is that accurate?

A. At times.

0. Okay. Let's go to the actual site plans. Now,
your testimony is that these two lines are consistent
with the architect's plans?

a. Those lines are consistent with architectural
plans, yes.

0. Okay. And we've looked at the architect's plans,
and I believe they're marked --

THE COURT: They are. They're in evidence.
BY MR. LaFAVE: |

0. I'm going to show you Plaintiff's 6. The
architect's plans, on the front, would you agree with me
that what's shown on the site plans as just two simple
lines on the architect's plans appears different?

A. Slightly, yes. |

Q. It appears different?

a. Uh-huh.

Q. Okay. It has wings coming off to the side,
correct?

A. Yes.

Q. And it actually has the word ramp written in
there, correct?

a. I agree with that.

Q. And you heard Mr. Hildebrand testify yesterday
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that he is provided the architect's drawing, and he
simply transfers that drawing into his software program
to create the site plans.

Do you recall that testimony yesterday?

a. I do.

0. Okay. And so you'd agree with me that what's
depicted in the site plans differs from what's depicted
in the architect's plans?

A. He can claim that if he likes, yeah.

Q. I'm not asking what he claimed, I'm asking --

THE COURT: Hold oh, hold on, hold on. Ask
your question and then you answer. Quit talking over
each other, please.

BY MR. LaFAVE:

9. If you look at the site plans, the depiction of
what you indicate calls for a curb ramp on the site plan
is different, in at least two ways, to what is a ramp on
the architect's plans?

a. The architect plan shows one extra line with a
wing, ves.

Q. Ckay.

a. But his detail -- all that is, is a picture. You
refer to the detail. The detail governs what you do on
the plan.

Q. Okay.
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a. The detail, the blowup detail, which is on that

plan --
Q. Okay.
a. ~—- that's what governs, not two black lines.
0. Okay.

Let's take a lock at the site plans, then, since
you say the detail is what governs. On page three --
let's see. I believe that was Exhibit 1; is that
correct? That's page 3xof Exhibit 3.
| THE COURT: That's correct.

BY MR. LaFAVE:

0. Would you agree with me page three indicates
several details as to -- attached to the site plan?

A. Yes.

Q. ©Okay. You see right there in the center of it, it
calls for a Dumpster pad. Do you see that there?

A. Yes.

Q.. Was there a Dumpster pad installed on this
property? |

a. I don't recall. It's been a‘long time. We've
installed them at every other Fred's.

0. But sitting here today, you don't have no
indication as to whether or not there was a Dumpster pad
put on that property?

A. I don't recall whether there was a Dumpster pad.
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MR. MCLEOD: Objection. Asked and answered.
He's asked him, and he's already testified.

THE COURT: Overruled.
BY MR. LaFAVE:

Q. Are there occasions where items listed on a
standard detail are not put into a new building, a new
construction?

A. I don't ever recall an issue where there were
details on the plans that were not used.

0. If the architect's plans called for paint along
the edge of the curb, who would have done that? Who
would have done the painting?

A. Our striping contractor.

9. That would have been somebody that you would have
retained?

A. Yes.

0. Do you'recall if you were the one that retained a
striping contractor to paint the front edge of this curb
at the Fred's store in Williston?

A. I don't recall that, but I would imagine it should
have been done while the striping was done, yes.

0. Would that have been done during the construction
process?

A. When we stripe the parking lot.

0. Who would have given them guidance as to what to
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paint versus what not to paint relative to the curb ramp?

a. They can read their own plans. They have a set of
civil drawings. They make their own determinations.

0. Do you, as the construction manager, as the
general contractor, go behind and make sure they're
complying with the plans?

A. Yes, sir. That's our job.

0. Would you agree that that flare would be included
in the curb?

a. Not per code. It doesn't have to be painted per
code. There's nothing on Fred's plans showing that it
has to be painted.

Q. Would you agree that this flare, starts up here
that you see is painted is yellow, would you agree that
the flare all the way down to where it's flush with the‘
parking lot is part of the curb? |

A. Not necessarily.

0. Okay. And why not?

A, I mean, that's not required to be painted.

Q. Why wouldn't you consider it to be part of the
curb?

a. It's part of the handicapped ramp, not part of the
curb.

THE COURT: Well, if it's not the curb, what

is 1t?
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THE WITNESS: It's a handicapped ramp.
BY MR. LaFAVE:

0. Do you have to step up to get over top of that
flare?

a. In areas, yeah.

Q. But in areas where it's not flush with a parking
lot, you would have to step up like you would with a
curb?

A. Yeah.

Q. How tall did you say that was at the edge? .

a. Two-and-a-half to three inches. It varies. That
Curb varies.

0. Do you disagree that there's a standard that calls
for a minimum of a four-inch step?

A. I don't recall that. TI don't recall that code.

Q. Okay. Your testimony is not that there isn't a
code that calls for a minimum of a four-inch step, it's
simply that you don't recall whether or not there is?

a. That's correct.

0. Throughout the building process, throughout the
construction, did Fred's have occasion to visit the
property?

a. Yes, they did.

Q. Okay. And what were they inspecting for?

A. They looked at every aspect of the building.
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Q. Okay. All right. Do you recall whether or not
you were with Fred's during the punch-out phase?

A. Yes, I believe I was.

0. So Fred's did have a completed a punch-out?

A. Yes,

Q. Were you with anyone from WILDEVCO throughout the
construction process?

A. At times they would come during the inspections to
check for completion and verify pay requests.

0. Is Fred's with you or the city inspector or the
county inspector during the issuance of the certificate
of occupancy, or that inspection?

A. At times they have been. We do a lot of Fred's
buildings, so at times they've been there, ves.

0. Do you recall if they wexé for this gentleman?

a. I can't recall.

Q. This incident happened four-and-a-half years
after?

a. That's correct.

0. And you were asked questions about the changes in
concrete and the asphalt; do you recall those questions?

a. I do.

0. You talked about discoloration anqﬁthings of that
sort?

a. Correct.
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Q.

Were there any physical changes other than

discoloration to the curb ramp that you installed during

the construction of this building in 2005?

A. You mean deterioration? |

Q. Any changes in the condition, other than
discoloration? |

a. Not that I'm aware of.

0. There were no cracks?

a. No cracks, yeah.

0. - No chunks taken out of the concrete?

A.  Yeah, correct.

Q. The flare hadn't lengthened over time, had it?

A No.

9. Okay. So would you agree with me, sitting here

today, that that appears to be the same curb ramp that

was installed during the construction phase?

A,

Q.

I think that's safe to say.

You'd agree with me,,wouldn’t you, Mr. Polk, that

it's the responsibility of the contractor to ensure that

the building is built in compliance with the code?

A,

Q.

A,

Q.

That's correct.
And in accordance with the plans?
In accordance with the plans and the codes.

And you'd agree with me it's incumbent upon a

contractor to confirm to rule out or eliminate
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discrepancies between architectural plans and site plans?

A. Correct. If there is a discrepancy, we do our
best to pick up on the discrepancies, yes.

0. And would you also agree with me that it's the
contractor's responsibility to eliminate hazards in the
construction process?

A. Our job is to build the building per the plans and
specifications. We're not the design professionals.
Design professionals should design a building that's safe
from hazards.

9. Do you as a general contractor take any continuing
education classes?

A. We're ngt required to by state law.

Q. Okay. Do you just out of an abundance of caution?

A. We do have some, as far as storm water and things,
but it's not requiréd by law.

0. Okay. Do you do anything with regards to staying
up~-to—-date on trip hazards and anything like that, as far
as éafety and construction?

A. We have frequent conversations with building
officials in different areas about new codes that are
coming out.

¢. Okay. Are you aware of any other incidents in
Williston between 2005 when you constructed this building|
and Martha Fountain's fall?
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.A. I'm not aware of any.

0. In 20107

a. I wasn't made aware of any.

0. So no reports were made to you about any other
incidents at this store involving this curb ramp?

A. That is correct.

MR. LaFAVE: OCkay. No further questions,
Your Honor. _
THE COURT: Ms. Bagley?
MS. BAGLEY: Thank\you, Your Honor. Just
briefly. |
CROSS-EXAMINATION
BY MS. BAGLEY:

Q. Mr. Polk; you would agree with me that regardless
of whether the plans called for a ramp or the asphalt to
be flush with the sidewalk that it was the duty of
Tippins-Polk to construct both of those things in
accordance with all codes and in accordance with
regulations, wouldn't you?

a. We build the building per the plans and
specificatidn that were issued.

0. Do you as the contractor have the duty to build
them to code as well?

A. Yes.

0. And, in fact, your contract with WILDEVCO requires]
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that, doesn't it?

A. Not the contract -- nothing in the contract
documents state that, but that's -just an understood rule.

Q. It does state that in the architectural plans and
site plans, though, doesn't it? |

a. There's usually notes on there; yeah.

Q. And, Mr. Polk, at the time that that Tippins-Polk
constructed the -- excuse me. Strike that.

Mr. Polk, you testified that you know over time
concrete changes its color and asphalt may as well; is
that right? ‘

a. That's right.

0. And you knew that at the time you constructed that] |
handicapped ramp?

a. Yeah, I mean, I'm aware.thatwasphalt changes
color as it ages, and concrete.

Q. And just a point of clarification on the proffer
with regard to the Varnville store, WILDEVCO does not
have any interest in the Varnville store?

a. That's correct.

MS. BAGLEY: Thank you.
THE COURT: Redirect? Is that it?
MS. BAGILEY:
0. Mr. Polk, do you have Plaintiff's Exhibit No. 6,

the architectural drawings?
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1 A. I do.
2 0. Can you turn to 85.0, please.
3 A, Okay. |
4 | 0. At the top left~hand corner, there are some
5| details, some typical handrail ramps?
6 A. Uh-huh.
7 Q. Were those installed at the Williston Fred's
. 8| store?
9 a. Not that I'm aware of.
10 Q. So this would be an indication that there are
11 | details in the pléns that aren't always installed at a
12 | location, correct? |
13 a. For this particular set, yes.
14 0. Mr. Polk, would you agree with me that if one of
15| the -- looking at the demonstrative of Plaintiff's

16 | Exhibit 2, I believe, the flare that's at issue on this
17 | handicapped curb ramp that's in this box right here, if
18 | this flare protrudes into the walking area, what it

13| should be, this flush, four-foot area depicted on the

20 | handicapped ramp detail that's on page one of the site

21 | plans, that that would not comply with the site plans; is
22 | that correct?

23 a. Ask that one more time.

24 Q. This right-hand flare --
25 A. Uh-huh.
431



Il EE B N &I TN EN BN I B D E B B B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

119

Q. =-- that's shown in the handicapped ramp detail --
a. Right.
Q. -- none of this flare should protrude into the

flat walking area; is that correct?

A. There should be a four foot wide flat walking aresg
in front of the doors, that's correct.

0. And so the slope of this flare going ocut and up to
the right should not protrude into this four-foot area;
is that right?

a. Right.

¢. And that would be a violation of the site plans,
wouldn't it?

A. Possibly.

0. That would --

A. I'm not sure where you're going with this
question, but we'll see.

THE COURT: You don't have to be sure. Just
answer her question. Does that comply with the site
plan, if the flare goes into the four-foot area?

THE WITNESS: That's correct.

THE COURT: Let me ask you this: If
Mr. Hildebrand is correct and if the site plans call for
it to be flush, did you Euild it in accordance with the
site plan, if, hypothetically, he is correct?

THE WITNESS: Hypothetically, if he's
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correct -- are you talking about if it's supposed to be
flush all the way across the front?

THE COURT: Just like he testified.

THE WITNESS: We did not build it flush all
the way across the store.
BY MS. BAGLEY: |

0. Do you agree it's the duty of the general
contractor or the duty of Tippins-Polk in this case to
construct the premises free of latent defects?

A; To the best of our knowledge, yes, we would do the
best we can.

MS. BAGLEY: Thank you.

THE COURT: Redirect?

REDIRECT EXAMINATION
BY MR. McLEOD:

Q. Who ptovided the plans to you?'

A. WILDEVCO.

Q. Okay. And then this type of design, or any kind
of handicapped design, can you describe the transition
area from the curb down to the flat area?

a. It's going to be whatever the top of the curb
elevation is down to the end of that four-foot elevation.
That's going to determine the width of the thickness of
that transition, that step, and you're going to have a

step at some point.
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contractor, and the general contractor is entitled to

Q. Okay. And so what you're saying, if it's
constructed to this, you're going to have a transition
area similar to the area that the plaintiff tripped on?

a. That's correct. "

MR. McLECD: No more questions, Your Honor.

THE COURT: All right. You may step down.
Next witness?

MR. McLEQOD: Your Hongr, we rest.

THE COURT: Anything in reply?

MS. LEWIS: Nothing in reply, Your Honor.

MR. LaFAVE: Nothing, Your Honor.

THE COURT: Any motions? Renew your motion
for directed verdict?

MR. McLEOD: Renew our motion for directed

verdict. WILDEVCO provided plans to the general

rely on those plans. We heard testimony from Mr.
Hildebrand that he was confused and admitted that there
the architectural plans and the site plans did not comply
with one another. He testified that he did not receive
the last, or the most updated, architectural plans when
he was producing his site plans, and I think that, Your
Honor, evidence is clear that that clearly resulted in
what he thought was the confusion, but resulted in the

end result which could be interpreted as being clear, but
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finish up? Make sure you put your designations in the

he says they're not clear, and yet we believe there's a
duty for the owner to.provide plans that don’'t have
effects to the builder, and the builder is entitled to
rely on those.

We'd also like to renew the motion for
directed verdict as to the storekeeper's duty to maintain]
safe walkways for their --

THE COURT: I'm allowing you to include
everything you argued on beforehand to be included now.
All right. Same ruling.

All right. What else do we need to do to

record.

MRJ LaFAVE: Fred's at this point would move
for directed verdict as well, Your Honor. We believe
that there's sufficient evidence, number one, to
establish by admissicon of Mr. Polk that they were
involved in inspection during the construction process.
Counsel has argued that the evidence is clear that Fred's
did routine inspections on their premises.

There is just absocolutely no evidence that
there was any liability on the part of Fred's with the
underlying lawsuit, and therefore we believe a directed
verdict is reasonable in light of the evidence that's

been presented for Fred's.
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- the same motion to the same extent that directed

THE COURT: Ms. Lewis?

MS. LEWIS: Yes, Your Honor. I would join irnj

verdict --

THE COURT: Well, it's nonjury. I'm not
going to direct a verdict. I'm going to go back and
review everything with the exhibits and make a
determination as to my findings. 1I'll take it under
advisement.

Just to protect the record, please get with
the court reporter. Y'all put in all your designations.
I've got depositions up here. Take care of that, and we
will stand adjourned.

Thank you very much.

{(Whereupon, the proceedings were concluded.)
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I, the gndersigned, Amanda Kelly Baffenden, RPR,
CRR, Circuit Court Reporter for the Ninth Judicial
Circuit of the State of South Carclina, do hereby
certify that the foregoing is a true, accurate, and
complete transcript of record of all the proceedings had
and evidence introduced in the trial of the capticned
case, relative to appeal, in the Circuit Court for
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COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
BARNWELL COUNTY

MARTHA M. FOUNTAIN AND CURTIS FOUNTAIN,

vs.

FRED'S INC. AND TAD BARBER,
WILDEVCO,

vs.

Plaintiff(s),

Case No.: 2010~CP~-06-101

INDIVIDUALLY,
LLC,

Defendant (s)

TIPPINS~POLK CONSTRUCTION, INC.,

WITNESS:
DATE:

TIME:

LOCATION:

TAKEN BY:

'REPORTED

A Full-Service Court-Reporting Agency

Third-Party Defendants.

VIDEOTAPE
DEPOSITTION

E. MITCHELL GRIFFITH
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1:48 p.m.
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Ernest Mitchell Griffith 5/31/2016

18
December of 2012, so -~ and I actually say that

because I had to study. I couldn’t figure out how
she had five surgeries and only four |
hospitalizations, but she clarified that in one of
her depositions.

Q. What, if ahy, evidence.did you consider
regarding Mr. Fountain's loss- of consortium claim?

A. One of the things he talked about was he
wanted to come in and he was looking to retirement,
but she had a peribd of time where she was
unemployed. He said that at that point he couldn't
retire. He also -~ I think she had a reduction of

income when she did return to work.

So as a result those were things -- those
were factors that I considered. There are -- you
know, there are other factors in every -- in every

consortium claim that sometimes I give a little bit
more weight to than others, but those were things
that stuck out with me, that he had planned to

retire, said he couldn't. And that she was now

making a little bit less than she was by about $2 an

hour, I think.
Q. Mr. Griffith, in -- in listing your
factors that you take into account when evaluating a

case you mentioned a liability assessment. What, if

WwWw. compuscripts.com
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19

any, risk did you assess to Fred's and Wildevco in
proceeding to trial on the Plaintiff's claim?

2. Well, I think that in any case that you've
got a lawsuit pending that you have what I would
call a risk asséssment. And what is the risk of
going to trial and getting a verdict against you.

In thié case I think it was reasonable to
try and protect their interest at least from
Wildevco's and Fred's perspective in orxder to
protect their interest from getting an adverse
verdict against them.

Cbviously, the law on premisis liability
in South Carolina is you can provevliability by
either showing that there was a defect or there
was =-- in the premises that was either known or
should have been known either actual constructive
knowledge on behalf of the Defendant or that they
created the defect.

And in this case everything I read
appeared that the defect was created by the
construction company in the == I would have called
it a handicap ramp, but the entrance to the store.
Based on the video it loocked like that ﬁs. Fountain
tripped right at the ~-- where the asphalt came to

the pavement and there was some -- some problems

WWW.Ccompuscripts.com
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there.

Then Mr. Durig and Mr. Hunt talked about
the issues with regard to how that was constructed
and how it should have been constructed, what the
plan said versus what was actually built in the
field. And everything seemed to appear that this
was a construction defect tha£ was done in I think
about 2005 when the building was built.

As a mattér of fact, I think that Mr. -- I
actually flagged it. Mr. During said something
about that appeared to be the proximate cause of --
the defects, which he was talking about, appeared to
be the proximate cause. There were some issues
about painting also or lack of, as Mr. Durig talked
about.

Q. Did you review any evidence that impacted
your opinion as far as any alleged permanent damage
Ms. Fountain suffered?

A, I think that is =-- maybe I should -- if I
didn't point that out earlier, that is obviously

something you want to -- want to look at if somebody

‘has a permanent injury. Then YOu are going to get a

charge on the -- I think it's still called the
mortuary table, if I'm not mistaken.

And so you are going to have at least an

WwWwwW.compuscripts.com

457

20



11
12
13
14
15
16

17

18

19
20
21
22
23
24

25

Ernest Mitchell Griffith 5/31/2016
24

case of punitive damages, if I was evaluating it I
wouldn't have put it on there, but I guess it's
always a factor whén you've got a defendant who 1is,
I guess, would be what we would call a target or a
corporate defendant. is something that you could
because I think the Plaintiff pled it.

So that is always in the back of your
mind, but, again, I didn't see this as being a
punitive case, bui a jury might look at it
differently based on the factors to award punitive
damages.

Q. Based on your experience does a settlement
equate to an admission of liability?

A, No. I have se?eral cases all the time
that I don't think there is liability involved.

Q. Based on all of the factors that you
testified to today is it still your opinion that the
settlement of the Plaintiff's claims by Wildevco and
Fred's was reasonable?

A. I think the settlement was reasonable.

The settlement value, the amount paid, was a
reasonable settlement. And it was reascnable for
them to do.

Q. Are your opinions as stated today to a

reasonable degree of professional certainty more

wWwWw.compuscripts.com

458



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
, ) FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) Civil Action Number: 2010-CP-06-101
MARTHA M. FOUNTAIN and CURTIS
FOUNTAIN,
Plaimntiffs,
V8.
FRED’S INC., and TAD BA RBER, DEFENDANT/T HIRD-PARTY
Individually and d/b/a WILDEV CO, LLC, PLAINTIFF FRED'S INC.’S
DEPOSITION DESIGNATION OF
Defendants. ' . THADDEUS BARBER

FREI’S INC. and TAD BARBER,
- Individually and d/b/a WILDEVCO, LLC,

Third-Party Plaintiffs,
V8.
TIPPINS-POLK CONSTRUCTION, INC,,

Third-Party Detfendants.

COMES NOW Defendant/Third Party-Plaintiff, Fred’s Stores of Tennessee, Inc.,
incorrectly named as Fred’s Inc., ptérsuamt to Rule 32(a)(5), SCRCP, offers the following
Excerpts from Depositions to be Offered at Trial:

I. Thaddeus Barber: (July 24, 2614}

21:5-11

47:3-12

(SIGNATURE PAGE FOLLOWS)

459



This Sth Day of June 2016
Columbia, South Carolina

T el
/)/ N, "{—_-""‘7'\‘. e
s a/ = - >
Matthew C. LaFave, Esq. (S.C. Bar # 75365)
Post Office Box 1149
Columbia, South Carolina 29202
Phone: 803.724.5727
Facsimile: 803.724.5726
mattidicrowelafave.com
ATTORNEY FOR DEFENDANT/THIRD-PARTY
PLAINTIFF, FRED’S INC.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) Civil Action Number: 2010-CP-06-101
MARTHA M. FOUNT AI\J and CURTIS
FOUNTAIN,
Plaintiffs,
Vs,
FRED'S INC,, and TAD BARBER, DEFENDANT/THIRD-PARTY
Individually and d/b/a WILDEVCO, LLC, PLAINTIFF FRED’S INC.’S
DEPOSITION DESIGNATION OF
Defendants, SHONDA SANDERS

FRED’S INC. and TAD BARBER,
Individually and d/b/a WILDEV CO, LLC,

Third-Party Plaintiffs,
VS,

TIPPINS-POLK CONSTRUCTION, INC

Third-Party Defendants.

COMES NOW Defendant/Third Party-Plaintiff, Fred’s Stores of Tennessee, Inc.,

incorrectly named as Fred’s Inc., pursuant to Rule 32(a)(5), SCRCP, offers the following

Excerpts from Depositions to be Gffered at Trial:

I. Shonda Sanders: (January 19, 2016)

13:3-21
32:14-25
33:1-25
39:19-25

40:1-10

461



This 2nd Day of June 2016
Columbia, South Carolina

CROWE LAFAVE, LLC

Maitflew C. LaFave Esq (5.C. Bar # 75365)
Post Office Box 1149

Columbia, South Carolina 29202

Phone: 803.724.5727

Facsimile: 8(3.724.5726
matt@crowelafave.com

ATTORNEY FOR DEFENDANT/THIRD-PARTY
PLAINTIFF, FRED'S INC,
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STATE OF SGUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SECOND JUDICIAL CIRCUIT

COUNTY OF BARNWFIL ) Civil Action Number: 2010-CP-06-101
MARTHA M. FOUNTAIN and CURTIS
FOUNTAIN,

Plaintiffs,

Vs,
FRED’S INC., and TAD BARBER, DEFENDANT/THIRD-PARTY
Individually and d/b/a WILDEVCO, LLC, PLAINTIFF FRED’S INC.'S
DEPOSITION DESIGNATIONOF
Defendants. EVERETT WILLIAM POLK V’ ~

FRED’S INC. and TAD BARBER,
individually and d/b/a WILDEVCO, LLC,

Third-Party Plaintiffs,
¥S.
TIPPINS-POLK CONSTRUCTION, INC,,

Third-Party Defendants,

COMES NOW Defendant/Third Party-Plaintiff, Fred’s Stores of Tennessee, Inc.,
incorrectly named as Fred’s Ine., pursuant to Rule 32(a)(3), SCRCP, offers the following
Excerpts from Depositions to be Offercd at Trial:

1. Everett Wiliiam Polic (Qetober 22, 2815)

13:21-25
14:1-2
14:8.25
15:1-17

16:18-25
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17:1-7
20:6-17
21:4-7
22:11-20
52:12-23
63:13-23
70:7-25
71:1-3

71:15-17

This 5th Day of June 2016
Columbia, South Carolina

CROWE LAFAVE, LLC

Matthew C. LaFave, Esq. (S. C Bar# 75365)
Post Office Box 1149

Columbia, South Carolina 29202

Phone: 803.724.5727

Facsimile: 803.724.5726
matt@crowelafave.com

ATTORNEY FOR DEFENDANT/THIRD-PARTY -

PLAINTIFF, FRED’S INC.
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Construction Agreement

Agreetnent made a3 of 28th day of April, 2008, between the owner, Wildeveo, LLC and
the contractor: Tippins-Polk Construction, Inc.; General Contractor, for the construction
of one Fred's Store w/ strip center 1o be located ia the Town of Williston, South Carolina,
as sat forth below.

Article 1. The Coatract Documents

The Contract Documents consist of the Agreement and the Drawings with S

thereon, furnished by Chris Booker & Associates and the Site Plans, furnished by Hass &
Hilderbrund, Inc.

Artiele 2, The Work for this Contract

.The Contractor shall execute the entire work described mtheCmmwlDowmems

specifically including the following Scope of Worls

Building Foundation, Building Slab, Trock Loading Dock, Pre-enginecred metal
building and Erection, Masonry Block Work, Metal Studs, Drywall Work, Wood
Work, Acoustical Celling, FRP Wall Pancls, Puioting, Floor Finishes (Carpet &
VCT), Storefront Glass work, Metal Doors and Frames; Drive-up window, Roll-
up Shutters st Pharmacy Interior Openirgs, Dock Edge Leveler and Bumpers,
Toiler Accessories, Installation of Pred’s Fumnished Cabinctry, Plumbing,
Electrical, and Mechanical Systems (HVAC), Fire Sprinkler System, All Site
Work (Clearing, Grubbing, Asphalt Paviug, - Site Utllities (Water & Sewer) — per
gite plans,

Exdusions: Architect Fecs, Engipeering Fees, Development Fees, Impact Fees,
Building Permit Fees, Surveying, Smlsﬂmm(:onmte'ruhng

Arficle 3, Date of Commenoeraent:
The date of commencement shall be the date of issue of the Building Permit, as issued by
the Town of Williston, South Carolina.

Articie 4, Date of Sabstontial Completion:

The substantial completion shall be 120 calonder dsys after the commencement.
Subsantisl complstion shall be that date the building has been accepted by Fred’s for
their installztion of store equipment by their set-up crew,

Articie S, Elecirical Power

The electricsl pmmmd:alibehmdledbytbeomww?red uﬁenha
Testing and Balsnce Work has been completed by the HVAC contractor.
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Fifth Draw:  Upon $0% comp

:& onnoo(saas.m 00)

Thie ouier shall pay the above Coniict Sm in (7) draves as Bollows:
FirstDraw:  Deposit Agreens
‘Draw: Upori complétion of Buildinig Siab, 15% of Contract Sum.,

0t 10% of Contact Sum.

Third Draw-.  Upon Building Delivery o Site, 20% of Contiact Suifn.

Fousth Draw; “Upon Red Tron Exection, 15%:6f Coniract Suin.

tion of Building Finishes, 15% of contract Suin,
tion of Building Finishes, 15% of Contract Sum.

-*hemwcmm
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June 1230:

July 9-Aug; 10:

Aug. 1324

Pre-caginsered metal bld. & Ersction

Elbitvicsl

Bullding Finishes

Start Building Eroction |
Stard métsl stvda/ Electrical/ Methiitical work

Grading; concréte curbing, ulilitics & paving:
Per site plans propared by Hasi & Hildetbrand  $150,000.00,

Total

B e i
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0N EN U B LT

DRARY {NESLSE)

Williston, SC-

LESSOR:

LESSEE
FRED’S STORES OF TENNESSEE, INC.
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235 PcndlcbonSt:cctNW,Axkcm $€:29801, hercinafier referred ©.a8" L

‘between the partiés with respect {0 {he premises heréinafior described, “The following Exbidits

BEEBER Y

THIS LEASE AGREEMENT' (the: “Lease”), made and eritered ‘into- this-the

—dayof_ 2005 by.and between WILDEVCO, LLC; whose mailing address is

ssor”; and FRED'S

STORES OF TENNESSEE, INC,, a Tennessee Corporation qualified to do-business in the

stateof South Carolina bereinafter referred to as *Lessee”.
‘WITNESSETH: o
Taie pistics Hercto sgtec that this Lease sets forth all agrécments; covenants and conditions,

express or implied, between the partics; and supeisedes any prior oral or wrilten agrecments

dd Ridsts a6 attached 16/1his Liedse 5d thadé a pirt heroof.

Rider2 ~Common Area Mainienance:

1. DEMISEDPREMISES Lessor; for and in consideration of the rents to.
be:paid as liercinafterset out aud lie pesformance of (s routual covenants and agrecmonts:
hereiniaficr set forth, dbies hereby demise and lesss utito the Tessee that cerain property sitisted
i this: ity of Williston, Ootinty of Barriwell, and State of South Caroling, containing |

approximatoly 16,000 square fect of useble floot spase ioosted within the property described in

‘Echibit “A” aind hereinafter referrod to-48 the “Demised Prenfises” together with the parking '

areais dnd:tie Tights ofentrance and exit over all strests; alleyways; and parking Jots for the

purpose of ingress aad egress; onfoot and by moior veliicles, for pariing Totor vehicles and for

ndisé including all improvernents 2nd appurtendnces now and

‘&A™ atmched hereib except ds bércin

hereafter located within the property deseribed in Exhi

provided; no additional stricture and/or modification‘or-change of anyhndshallbc erectedior

‘madeuipon thi; propetty depicted in Exhibit B — Plot Plan without the prior written cansent of

Lessee.

2. .NEW CONSTRUCTION: The Lessor agrees to-canse consiruction 6

475 (4
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said Demised Prenisés arid other improverients in sccordanios with the Plot Plan, Exhibit “B*

attached, and the, Project Criteria, Txhibit “C”, ‘attackied hicieio anid:inicotporated betein. This-

have been:so attached and have been inifialed and 4pproved by Soth partiss. Lessor further agrees

prior to. commiricing Constiuction, of ‘the Demised Premises; o provide the. Lessee with

construction: plans from,.or provided by Lessors biiilder. Said: construction. plans fhust be-

approved; datedand initialcd by Lessee and’orLessee’s designated representative. ‘Lissor's

construction plansimust be. in strict accord with:the Project Criteria provided by Tessee and fio

deviations: from the: Plot Plan or the Project Criteria will be accepted without Lessee’s prior

Alli¢f'said construction shall be-done by Lissor at-its;own cost:and. expense; in.a good

‘and workirianlike manner, ising first quality materials'in full compliznce with all laws, ules and.

regulations of all governmental authorities having jurisdiction thereof. The Liessor agrees thiat, at

become null and ' Void:if constrilction of the Démised

727 fpeil ) ,
‘Premises 1S (16t comihenced” on-6r befors! Mazsh 1%, 2005 #nd completéd: and, réady ‘for

the option of the Lesses; this'L

oceupancy onior before September 1%, 72005, If Lessor shall be;delayed or;prevented from:the
petformance. oF ifé consimuctisn obligations hérein by any reason of ‘acts of God; fiats, civil
‘compnotion, strikes). l()ékdﬁi’r;;} iiiéi}iiity@ftb obtain materialyor labor unssisonably severs weather;

govermmentsl. egulations, without fauly, and beyond Lessor's. control. such construction

be.excused for the perisd-of delay-and the period of the performance of such

‘obligations shall
aists shall be extended for'a period equivelest to:the period of such delay, provided written notice
s givensto-Lessee wilhinten {16) days of such delay; provided further that during the period of
‘siich fotce majeute: Lessor shall give Lessee notice each week including a detailed report on the
status of the. project and Lessor’s efforts to resume its obligations under:this Lease. If tae
Demised Premiises aremot ready for occupancy on OrbcforeSeptember 1“,20()5,m‘especﬁve of
Cause, and itrespective of whether such cause. is beyond the control of Lessor; Lessee; in its sole
‘diserefion; is hereby granted the option to-cancel and terminate this Lease or accépt-tie Demised

Prerises when completed with-sne (1) sionith of fent-forgiven for every-one(1) week of delay.

DRAFTOSESLSE):
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beyond October 1%, 2005,

Lessor ¢ovenants and agrees s With the Léssee o provide the Lessee: with forty-five (45)

days-advance wriften notice of the date Lessor:will deliver the premises to:the Lessee. Furtheryif

the Liéssee hisireceived the forty-five (45) day ddvanice writtsn fiotice aiid if the Lessec aceepts
delivery of the:Demised Premises: early, the Lesseo agrees. that the: delivery: shall. become the
Lease Comtheodement Dite. |

‘Construction of the Demised Premises shall not be considered COmgiétgg':until‘ acertificate
of eccupancy ias bieen issted by the,appropriate-autiority-and the Démised Premises is complete:
exoeptifor those jters' listed on the punch list; as heremafter defined,; which'can be and will'be
comrested-and completed within thirty (30) days by Lessor fivaccordance with' e spécifications;

i Exbibit “C ereofy none of hich femé would’

crerially interfete with 6 ifpair the

Lessee’s use6f the Dermised Prémises (Hereinatiér “Substanfially Completed in Bvery, Respeet”).

Lissceagrees fo.acoept the Demised Preniises in the condition existing on the date'of the

cotrimericement of the term, subjeét to Lessee's list of defective fterns (heréinafter called “puiich
list”) being completed. [n theievent of Lessor’s failure to:complete:said punch list items within

ton (10) days after reoeipt of Lessee’s notification to Lessor, then atLiessee’s Sole dption Lessée

may either complete such punch list, erits and déduct the ‘cost thiereof frofm.rent; the costs of

which ‘are hereby zgreed to in advance. by the’ parties hiereto o be reasonable: and proper
deduetions, sor require: Lessor’s:specific performances of {he sarfie; Gr seek any other legal
remedies available to: Lessee: Liéssor covenants that the Diimised Premises to be consinucted
shall, ‘st the commericemnent of ‘thie term. hereof and :subject to, Lessee’s punch, list being

completed; be structurally sound andin-good terintable eondition, and that there! Shall be'nio

......

and specifications: ot dpparent upon-an ordinary andreasodabls inspection by a professionial.

ehginces qualified to-make sk spection, ‘norinal: weirand texr excepted. Tessor furher

coverisnts thiatif any latbnt defects in the Demised Premises become apparent at any time during.

{his Losse, and'it hall appear fit such lafent defects existed ot e beginsing of the tefm hereof,
or rosulied fromn fablty désign; workniaiship or materials; thie-Lessor. hall causs the same; eftez

receiving written notice from Lesses, tor be repaired and cotr ccted With alliréasonable speed:

Lesses shall hive the benefit of all wairrditiss aceriiing 1o the Lissor by reason of construction.of

DRAFT.(NFSLIE):
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the Demised Premises and:any installation of equipment thereon; |

3. TERM:: To have and'to hold the same, together with-all i_ii;gr_pycmenﬁs,
thereto belonging, unto’ the Lesses,. for 4 term of Ten (10) years (the*“Primary Term™),
commencing on the. Commencemenit Date, subject to, thé provisions of Paragraph 2. NEW

CONTRUCTION: Wit the ‘Wiifien. acceptanée of: the “Substantially: Completed” Demised

Premises. by Lessee -establishing' the Comunichcement Date:  Upon ‘accéptance of the

.gs;si,xéstaﬁﬁalgg Completed” Demised: Premises the parties will execute-a memorandum setting

forth.the actmal Commencement Daté of the ‘Liéase, the Refit Commencerent Dai¢ and the

‘corresponding Termination Dates-of the Primary Term and/or Exiension or Renewal Terms-as
provided i Rider #1. Notwithstanicing the foregsiti, f cofistrastion of the Detaised Premmisss i

completed beiween Ocrobér 1 and Decsmber 31, Lessoc imay, but shal fiot b reuiréd to, aceet

‘the: Demised Premises unitil the:following February 1 and in such instance; the Primary Term of

he-Lease, irrespetive of the Lessee’s accéptance of nt prior to Fébruary 1, shall ot coniziénce

prior.to February 1.
4. RENTAL Lessoe shall pay to Lessor as monthly rent durirg the Prisiary

dayof the month in'advance, as per the Rent Commencement Date as provided for in Paragraph-
3.TERM. However, ifthe fent:commences o dateother than the first dzy of the'month, the-
st for said i uta'soiith Sllbie paid by ibie Lssos to-tlis Lassor oniaper-diem basis. Rent
shall commence Thity days after Lessee accepis possession of the Demised Premises.

5. ‘USE OF PREMISES: Lessoragiées that the Demised Premiscs may Be,
used for the operation o a Fred's store, which may ot may not inclade & pharmacy depariment,

selfing presoipiion druzs and aversthe-couter merchandise within thé Deiniséd Préiises o for

any otherlawiul piirpose.

Lessor, duiag the Primary Term and acy renewal fem bereinafier exercised, shall not
lease;use or permitany ober persen,fm, Grportion, BUHOSSHIp of ot type of iy, otter
than Lessee, ils assigs or sublessee,(o use’any property owned or.cotrolled by Lessor and
located within five () miles fom, any point 64 the outside, perimeter botndaty of the Demnised
Preniises for the.conduict oroperationtheredr:of a variety discount store; retail. chain drug store,

drug'store; preseription pharmacyy or prescription pharmacy department withifi  stére:
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Lessor agrees:that-the Demised Preriises may-be used for any lawhul purpsse: Tt'is

mrasswagrcwthﬁmﬁnngwmmedm the Lease Agreerment shall be constru edto:contain 2.

coveriant, either express or implisd, to sithier’commencs the speration of abusincss or theresfter

continuously operate.a business in the: Demised Premises. Lessor recognizes and agroes that.

Tessbt atifyy wb- LSt sole disereion dnd-af any Uile g’ the term T fhis Leases cease'the

operation.of its business in'the Dentised Premises.

6. MAINTENANCE OFPREMISES: During the Primary Temn;of this

Legse:and any renewal term horcinafter exercised, e Lissor will keep anid vepait the exterior of

the Demised Premises, including the parking lot; parking lot lights; eatrance and exits, sidewalks,

rerips; curbs, toof including guiters and dowrispouts; awnings and canapies, walls; foundation,

foundation floors and/or sub-fl6ors; -exterior freight doors, exterior plumbing’ (underground.

pipes) and including sprinkler systems; pipes, exisling electrical distribution panels, wiring; and
Gonduit aid intérior plufibing pipes Within:the ‘floors, walls 4n¢  above. the ceiling and-all

Smampmmoftheﬁ’ exiged, Premises; and the:Lessor covenantsiand. agrees:that in the

evet of his failwe fo;comply with his provision asd/or any other provision and/or covenasiiof

ks Liase (he Lessée ey perform such cbligations ail/o responaibilities of the Tissor for the

account-of the Tessor and. may. chares, deduct; withhold and/or offset all expensés incuired
iherefor against any andall rent (past, current, andlor future) and/of 2ny other payments 1o

Lessor: by Lessee:pusuant to the térns; provisions, ‘i o oniions of i s gt

Tf-thererds a.sprinkler systefi, it isithe Lessor’s responsibility 1o-cause and pay for an aniiual

Primary Term lioof, Lessei will fepai il heating'and air conditioning vaits CHVACT) Jocated

oner

the Lessor will warrant the operation’of the HVAC system “forthe first ninety (90) days of the-

first Susrer sedson and the first ninety (50) daysof the first winter season following the
Commencement e hereof: “The:replacemerit 6f any heating ad ir cotiditioning equipment,
hiall be thé vesponsibilityof the Licssor.. The Lessee snall mainiaiy all plate:glass windows and*

ahwiinum doors. "The Lessee shall also maintain-the bathroom fixtires, allflusrescent Tight'

DRAFT (NFSLSE)
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fixtures- incliding iorescent Tight'tibes and bllast within the, Demised: Premises-after first
accepting all in good working order. Lessec or dny of its. assignees or subtonants shiall have the:

right to-miake afy nonsstructiaral alterations and/or improvements to the Démised: Prepmses for

the purpese of its businiess.or the busiricss ‘of its assignees or subtenants; provided, that such

alferdtions and/or itnprovements shall beymide i accordence with the requirements of Tocal

‘ordinances. and public aui’iwfiiiésrhavingl;juris&i"gﬁon ‘théréover, and furttier provided that:the;

value of the Demised” Mmses shalinot be dirinished thcrcby Inmaking-such dllerations

and/or iftprovements Lessee may salvage any material or-equipment, which.shall be removed or

replaced. Lessor egrees o sign promptly dpplicaiions, permits or consents that inay be required

by piiblic-autiorities in. connection with'such.altecations, imiprovements or stocksom additions

to:his Demmised Premisesrand requested by Uessée, ifs-asiignecs o stbteniants. Avthe expiration

of this Lease or &y renewal thereof; Lessor agrees 1o ‘ccept the:Demised Premises with all such
alteratiors and/or improvemenzs ‘made by Lessee in-accordancewith the tcrms hireof Exéepting
as v’é’hm-x@cﬁ?@?s ordiriary wear 'aﬁﬁfité:'ar‘ahd?“ﬁﬁmi?ﬁoni’-hy fire' or oibier-casualties ‘excepicd:
xsamﬁm;&nmgmy&gngaai}ove ‘stated in theievent:of an emergency and the Lessee is-unableto
notxf}, Tésson the Lesses ‘may take:whatever action it ‘deems: reasonab]e 1o, p:otect persons; the

Deimised. Premises,, furnitire, fixtares, equipment,. ‘andfor; merchandise. Lessorsshall seimburse

the-Lesseet ibeicost of $aid ensergency repairs within thirty (30) days:of recezpt ‘of copies ofithe-

billi andor invoices:invoived: or fhe Lésseq may withhiold and/or offset said amount against a0y

rent.

7. CAREOF PREMISES: Lessec agress 10kecp Demisod Premises ina

neatand elean condition, and shell refrain ﬁ‘empermmmgany ‘puisance or-fire hazard thereon,

and shall permit po unlawiil or immoral practice 10 be cartied on within the Defnised Premises

with Lessee's kuowisdge or consent, Tesseewill st a1l timcs:comply inits oocupancyand tse.of

il Domiced Premises with all oxdindinées of he City of Willston; Couniy 67 Bamwel, State of

Soufti Caroliris and with/all state and federal laws:and regulatioris felating thereto.

8.  ‘SIGNS: Lessee shall havethe tight fo-erect; irstall, maintain and operate.

i thie Demised Premises such squipment; fixtures and signs, &5 Lessce oay deem advissble,

silbjct 16 {oal ordinances: Lessse may iastallifs frécstanding pylon sign &t the location shown

SORAFTANESLSEY
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on-Exhubit “C%., Lesser agrees 1o include/ Lessee’s freestanding pylon sign /284 part-of any

submissions ‘or applications made on behalf of the Shopping Center and uise. its best efforts. to

have ‘such signage 1cHided in any permits-or consents- obtained by applicable: governmental

athorities. All maintenance-of Lessee’s ‘sign(s) is:the responsibility iof the Lessee: It is

understood that: any work:of any kind fade by Lessee and done under this:paragraph shall Be
made and done at 18ssee’s sole‘cost; and Lesses agrees fo indemnify and hold Liessor harmless
from any-and all mechanics liens that may be filed by reason thereof. 1n:the event of the
ultimate removal of any personal préperty, equipment or fixtires; including signs, Lessee agrecs

to repairany damage resulting therefrom.

9.  DESTRUCTION OF PREMISES: The Lessor and the Lesses cov

LAY

dndigree, cach with the otier, that il the event by reasoi of hie elemients, fire ot ot casualty;

the Demised Premises are destroyed or:so damaged that they cannot reasonzbly be repaired
‘within ‘ONE HUNDRED  EIGHTY (180) DAYS fom the occiurrence of sich casualty, tién
eithier paty shall hsve:(he right o tenminate tiis Laseefféotive aof the date of the occurrenice
of such casualty by providing writtex notice to the ofher paty withs thity (30) days of the date

of such:damage or defiructon, and thé et ressived hereuidet shall be prorated and. paic or

‘tefurided, asthe case may be; as-of such date. :If the Demised Premises‘can reasonably be

 reconstructed to its former:condition within ONE HUNDRED:EIGHTY (180) DAYS:from the

dite bf suchocgisrence, then the Lessor shall repair and:restore the Demised Premises to its
forier of 4 bettet condition withiall reasonable dispatch, and fn'all events, within:the said ONE

HUNDRED EIGHTY (180) DAY period. If difing Whe period of suchi repalr or fooonstruction

the Tissebai deprived o the ecipancy 6f all'or part of the Demised Premises to the extent tha

the Lissée is unable to conduet its regular business therein, the Lessor 4nd the Lessee coveniant

and groe hai all raital paymens shall Bo sispénded and abated vt sueh tim: a6 tie Lessee

caff resime and conduetits regular busiess therein,

i6. FREE AND QUIET ENJOYMENT: The Léstor covenatis ad.

warrants,to.{He, Lessoo thabtke Lossor Hab aigood and sufficient tilé to. fhe Demised Premises,

and thanhe Will protect and defénd theiLessee in't

Premises during the term of this Least or iy éxtision(s) therdof:

11,  INDEMNIFICATION: The:Lessee during the Primary Term and.any

481

-use-and quiel-enjoyment of said Demised.



Renewal Tern shall add the Lessor s an addifonsl fnsured wnder 6 lisbilty policy for any and

all claims: aad. demands, whether for injury: to' persons or loss of life or damage:to property

‘occirring ‘within the. Demised Premises arising out of theinsé and. oociipancy of the Denised

Premises by the Lasses. However, Lessée will not be liable for any injury to persons, loss of e

to Persons ot damages to property resulting from or drising Giit 6f ariy act of GissiGh o atision

the part of Lessor or Léssors Agents’or employees; and ‘the: Lessor-shall indemnify:and save:

12 ACCESS'BY LESSOR: Lessor; aud the authorized représontit

Lessor, skall have thé right toenter ths Déinised Preixises af all Feasonable tires to examine the

<oiidition theroof; ¢

Term or any Rengwal Term, Lessor may show the Demised Prémises 1o prospective purchasers;

o teim, dnd within such perod ruay atac to the rilding o crest on o Deaiied Premies s

reasonable tiotice advertising said property for sale or letting.
13.  UTILITIES AND WASTE DISPOSAL: LesSor, at Léssor's cost; shall
furnish, install’ énd maintain, ‘or cause to-be:maintained, adequate wility lines+and services fo

serve the. Demised Premises, includinig Seatate metérs to measure samic. . Legsée agree to pay

for all wtilitics used upon, the: Demiised Premises by Lessee: fncluding, but ‘ot Hmited to;

aer; and sewer-charges. Lessep:shall provide for the removal of its trash;

abbish and gatbage froin the Demised Premises:

LESSEE; ‘This Lease is made:upon:the express candition

c:shall neglect o makeany payment of rent-when due; orneglect fo’keep and

‘Rlfill anyiof the Goverians and agreeiiits Nersin provided ot its pat 1o’ be kept and fulfilled;

and shall femain iy default thoreof for a period of fifteen:(15). days after receipt of written notice
from: the: Lessorof any such defailt;: the: Lessor, ifs sucCessors or assigns may thereupon. enter:

upon:the. Demised Premisessand expel. the, Lessee: therefrom, ‘without: prejudice tor.anyicther

remedy which the: Lessor, i Suceessors: or assigns; may have on account of such défault,

provided however, if$aid Lessse after Teeeipt of writien notification’ from’ithe: Lessor ‘of the -

default or the alleged ‘default has diligently comuiesced proceedings to cire said alleged default

and/or defalt -atid diligently contitiés ‘said procéedings to cife, thei the Ledsor shall ot be:

482
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entitled to'enter upon the Demised Premises ahd expel Lessee thercfom; nof exeréise any other

‘remedy wh&&.iﬁ;;t‘sésormigm\hai:é:o‘n account of any such defauit.

15 DEFAULT BY LESSOR: This:Leasé is tnads upon. “fhe :express
condition that if the Lessor shall noglect to keep and fulfill any of the covenarts and dgretuicnts
‘period of fifleen (15) days aftor receipt of written noticé froih the Lessee of any such defailt) the'
Lessee, 1is' successoss o ‘assigns, may thereupon cancel the ease on the Demised Premises,
andfor exgrcise dny othier remedy- which:tie, Lissoe, ifé shecéssors o1 assigns, My Hive ow
‘aceoint of suck defeult; provided Howevis, if said Lessor after reosipt of wiiten nofifcetion
fom the Lessee'of the default or the allsged defails has diligently conimenced: procesdiings o
cure:said alleged default-and/or default and diligently continiues said proceedingsto eure, thon

heLessee shaliot be-entided 1o cancel the Lease on the Demised Premises or exercise-any:

other remedy which the Lessee might Have on aceount of défault

16.  ASSIGNMENT AND SUBLETTING: fmeeqhanhmm right and
privilegs toassizn this Lease of sublet it Defuised Premises, i whole or ia part, with the pricr’
written consent of Lessor;: provided, howover; said consent by Lessor shall not be unireasofiably’
withheid, “delased or conditioned: Notwithstanding the above, Lesseo may assign this Lease or-

sublet the DemiSed: Premises 16 & parshit, affiliats ‘ot ‘subsidiary of Lessee witHout obteining

‘Lessor's:consent”

17.  EXTENSION ORRENEWALS: See Rider |~ Extension or Renewals:

18,  COMPLIANCE WITH:LAWS: Leéssor shall maks @d'ﬁhﬁllg:}aa}é.féf-z

improvements and alterations to comply with all laws; ordinances; riles o regulations of any

governmental dutharity.. 5hoaz¥dtheFreOffmaéeer}dngQﬁicxal regiire. a Fife Alari.

system or upgrading existing systemit'shell be the tésponsibility of thie Lessor.as this shall be

-pérmarent fixture toithe building Lessor shall be responsible forthe dispasal and removalifrom.

e Dieinissll Preiises s afly existing Hazardous Materials inchiding but fiot lirtited to asbesios:
“and for any-and all residual dsbestos and/or Hazerdous Materials claims that arise in thie future; if
.any: Lessee shall nstcause or permit any Hazardous Material to be b‘mﬁghféipc;zég;;@ﬁg o iised
‘s ar abot the Demised Prertiises by Lessee, its agents and cmployess, except for such

‘bazardous matérials as is:riecessary 10/ Lessee’s business:and shall be fully liable for all costs and

DRARF SR c/
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recognized: financial inst

expenises felated to the uss; storage, and disposal thereof:

19.  LESSEE’S FIXTURES, EQUIPMENT AND GGODS; Lessee shall
‘have the right 1 erect, ‘install, majfitain and opérste ot the Demisedl Premises such ‘eqiipmient;
fixtures wid:signs a5 Lessco may deem advisible, subject to local ordinances. Any-and el

fixtures, equipment and goads' installed by Lessee stall be ‘and ‘remain the property of Lesses,

2nd Lesséenay; at any time, remove any and all fixtures, equipment and goods installed by it it

on-ox-gbout the Demised Premises; provided; that Lessée shall promptly répait any: damiage-or

injury to,the Diemised Prerfices:caused by suchiremoval.. Aay fixtures'and oquipmient firhished

by Lissor shiall temaii the property of Leséof gad shall not be removed by Lessee uless Lessce.

purchases said equipment and fixtures from Lessor:

20, SUBORDINATION AND NON-DISTURBANCE: If auy Mottgagee (s

, hemnaﬁe:deﬁned )50 requests, thisLease shall be subject and substdinate to-a first iortgage ot

first dood. of “trust coveiing, the Demised Premises and. w all renewals, modificacons,
consolidations, replacements and:exfersions thereof, provided such Mortgagee corrplies with the
following provisions:

(&) The Mortgages or holder of such first idecd of trust (“Mortgagee) shall bo'a

ulion ;such s a ‘bank; savings and loan associstion, collsge or

“Shiversity, pedsiony fetFement o trust funid; or insurante compaty; and-

{b)  The Mortgager acknowicdges the Lease between Lessor:and Lossee and consents:

aiid agroes 1o the térns, provisions and conditions of said Lessé. ‘This Ledsé Agréement may tiot

withhield;

{¢) Thé Mortgagee shall agrec to honedistirbance provisionis ini favor ‘of Lésses

substantially a5 follows: “So-lon s Lessee cominues to pay*the rent reserved in the Lease’
Agreement and: otherwise complies with the temis.and provisions thereof, Mortgagee shallnot
‘disturb (e rights’ of possession -of Lesse¢ in Demised Premises ‘as gt forthuin, the Lease,
‘notwithstanding any- foreslosure:or proceedings in lieu fiereof afecting Dimised Prémises
whether or not Lessee is'made ‘@ party thereto. Upon passing of title to:Demised Prefriisesito the!

‘Mortgagee o to any other patty'in any foreclosure: or proceedings in liew thereof; the: party:

DRAFT (SESE-
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‘ageregate limit of two millich ($2,000,000.00) dollars

execution of iy firther

«of Lease and the Léase shall contitie in full foroe and effect?

21; INSURANCE: The Lessor évedants aid agrées with the Lossec that
Liessor-shill have andthaintain'a fire:and extended casualtymsuran ce: ?gii'cy:}in'_s]": m';n"gf'égaihSt-~aH”
risks on: the Demised Premiscs withi€overage'in &l smotmt of af least dighty percent (80%):of

replacement value of $4id: Demised Premiscs:and shall srovide the 1éssee with-a Cortisicate of

Insicance fr each ‘policy. period. evidéncing the ‘sbove stafed: coverage and canteining a

provision that s2jd policy will not be canceled without thirty (30) days prive Writiéh iotice to'the-

Lessee. ‘The Lssee coveniaiits aiid agrees with the Lessor that it is the Lessed”s respaiisibility o

le insurance coverage on Losses’s rerchaidise, fixtiresand equipment,

BILTY INSURANCE: ‘(&) Throtightut ths Prirary Terin

and any Renewal Teinir thereof, Léssee'shall mianiaif irsiratice against public Liability for injury

to person (including deail) or dutmage o property ocourring withinthe Demised PremiSes arising

fout of the e and occupanicy thereof by Lisssce. Such, insurance shall be with minimum

r-personal jnjury, death ot property

'=a§amag§f§mif-,1$95,spn@iiail‘b‘r:‘-najmjc‘dfas‘sédaiiionm-msurar;usxder;menpgsz;cy, ‘Lessee-shall deliver to:

Lessor a/certificdterof tasurance naming Lsssor 45 an additional insured and an dgreemenit by the:

imsurer that said: poiey il nét ‘be-canceled without thirty (30) days prior wiifien nofice
delivered o Lossor:

(B) Throughout the Primary Term and. apy Rencwal Tam theteof, Lessor::shall
mairtain’insurance against public. Lability for injuiry t6. person: (inchidirig death) or: daage: to

propetty-atising:out of the: acts or omissionsof Lesser or fising;out of the use of the;

areas.ahid ‘other improvements and appurtensnces as located within Exhibit “A%, inctuding; but

not ‘limited to: ihe mgres s alid egless)as. defined inl this” Lease by: Liessee:or its licensses,

employees; ihvites or ctistomers. Such insurance shall be with minimum aggregate Timit:of two
rillion ($2,000,000.00) dolldis for personel injury, déath or propéity dainage and Tisssee shall be
riamed” as-additional insured. under the policy. Tiessor shall deliver o, Lissee a cenificats of

irSurance naming Lessee:as-an additional insured and an- agieement by the. insurer that said

policy will not be canceled without thirty (30) days prior written notice delivered to Lessee:

23. MUTUAL “MROF SUBROGAl}ON LCSSOT mdLesseceabb ,

DRATT.ONESLSE).
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30

‘pertion of the* Demised Premises 1.4 cofidition ‘conipatable fo their ‘ondition at'th

‘area by dn‘amount of iwerty pé

hereby agree 6 a imutial Wiivér of subrogation-and:do hereby r:ejéggeq;hg:&ﬁérﬁﬁ@ ifs respestive
employces, agents and-every person clairiing by, throiigh’or under éither. of them from any and
all f_ﬁ'fgbiligy ‘or:responsibility (to'them. or aniyore c‘]aimi‘ngsi;‘y,-. Ahrotigh ar under theni by way of
subrogation or otherwise) from any loss of.damage i'any propeity{resl oz persondf)-caussd by
‘fire of any other insured peril covered by any insutance ‘policies for the benefit of sither party,
oven if such loss or daniage shill Hiave béeti Gaused :byiz:s;;;'if-;gr,gggjﬁg;en-c,e:oﬁ;.ﬁfe;qmeﬁ;gaﬂg,;;fg
wmployocs or agent thereof. |

‘24 EMINENT DOMAIN: £ sk any sime sy of the Demised Premises shall
¢ taken for any public or quasicpublic usé under auy statute of by right: of eminent domain o
private purchase in lieu thereof, ihe Lessee shall beentitled o terminaie this Liase effective ad of
o daterof the taking, atits option; by giving written noticeto Lessor within sixty (60) days; and
aly udeattied rent:or ofher charges paid in advance shill be refiinded 16' Lessos, In the cvent that
Yessee does Hot eléct 15 terminate this. Loase: as aforesdid, the: Lessor stiall iimimediately

cgmmgncc*’aﬁd,;;ﬁiii:geﬁtiy}}éfééééute- to completion: the repair-and. restoration of the remaining

> time of

takiagdnd th Lease shall coritinue; but Lessee;shall be catiticd to such proceeds as itis entiiled

“torecover from the condemining sithiofity:

In'the evenithat any portion of the parking area and sccess thieretd:desigated 48 suckion

‘Exchibit “BY be taken for s ¥ public or:quisi

domain or private purchase in' licn thereof so 'as to materially 6r subsiantially:intérferc with the

caitidugt of Lessee’s business in the: Demised Premises 6r'so'as'o reduce tie-réquiréd parking

{20%) or:more-or reduce the numbes of cars which may be.

conventently parked by an amiowst of twenty pérosht (20%) or rasre of reduce the Hiiber of Sars.

which may be:convenieritlyparked in front:of the Demised Premises by an ammount of twenty
percent (20%):6r tribre, the Lessee itiay af i option teridinaie this Lease by giving sixty (60).
days written niotice toLessor and shall be liable for rent only up to the time of such taking,

‘The contindance-or termination of this Liease as above provided shall>siot operate to-

depriveLesse.of ths tight to: iake claimn agaisst the condémining anthority-for any"damages

. Suffered by Lessee, but Lessee shall have no-right to-make any claim against Lessor becavseiof

such:termination. If this Tesse 18 not termiinated s above provided, Lessee: and Tiessor shall

486
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;andrexectes same es Lessor, then the word “les

agree Upon.a proration of rental proportionate to-the reduction of usable: floor space and/or-
common aress, parking atcas and access. |

25. RECORDATION. OF SHORT FORM LEASE: Tessor agrees with,
Lessee that Lessce may-record this Lease in shiort for.

% GENERALFROVISIONS:

(8) These ericlosed Lease Docurients are time seisitive, if hése-docamenits arenot

completely éxecuted and retumed to Fred's withina fifteen (1'5) day period, then Fred’s reserves,

the Hghtte withdraw this 6ffer tolease the proparty described in the enciosed L ease Agreements:

(b)  Lessor'shall:pay all fees and commissions: for bringirig aboiit the exesution ind

‘such foes and commissioris by any bioker or agent with Whof Lessor has dealt.

Tne.captions of this [iease arejinserted 1 ience only and are/nota part of

(@) I more than one'persony corporation, of entity:is namsil as Lessorinithis Lease

sor” whenever vsed irt this Loase shall refer to/all
‘suck person; corporations, or entities, and the liability of such persons, corpotations or entities,

for-compliance: with.or for'the perforiance of all the:terms, covenants and provisions of this:

‘Lease shall be joint and several. -

ey  All provisions of this Ledse shall be ¢onstrued. as covepants and ‘dgreements as’

thiough, the wotds: importinig-such Govenants ;and agreements. were ised i separate: sections.

bereof, and all the provisions hereof shall bind' and fnure to the Benefit of all the parties hiefeto,
thei respective hiirs; legal represéntatives, Successors 4nd assighs.

6y  No.amendmentor modification of this Lease shell be effective unless in wniting-
aad oxecuted by Lessorand Lessce..

{8y  Ths sections - of this Ledssare itaided to; be severdble. Ifany section or.

‘provision of this Lesse shall be held o be urienforceable by. anycourt of competent jurisdiction,
‘this Lease shall B construedas-iholigh'such Sction adnot beerincluded iniit. Ifany section or
provision of s Lease shall be'subject to two constructions, one-of 'which would render such
scctmn or:provision invalid; then'such section or provision stiall be. g;veﬁﬁla;ti:dxisfmcﬁoﬁ WhICH:,

would render it valid,

DRAFT.QWSLEE)

487




RE
1z

13

2w

2

2

®). This Lease:shall be consirued wnder did in-accardance with the laws of ihe St

of South Carolinia,
(1) Any ndm attached to this Lease are made 4 part hercof as. Aully as if wpzed

Vezbaim ‘hereit;

) Tossor o Lessee initiaies-entor Hies any actibn against tie'other, Whick'is in

atly way connected with this Tease; the'iinsiécessil party shall roiiburse e provailing paity

27. NOTICES: Ail fotices: given-with respect o his Lease: shall be givensin

7*"-’*&;*’3'?“’"b¢?<5¢ﬁ@¢f95‘3iﬁ-?§5éfsdn=» sent-by express oversight dfivéry. or mailed by saitified or

?ro\flded her.einvto:ﬁxe;cthcx party.

Ifto-Lessor:

Ifto’Lessee:

THIS ‘LEASE*SﬁaHimnr.s% to the benefit of and be bi@diﬁz} upon the parties wﬁ:e%étis;:

. their hieirs, exeoutors, administrators; successors, and assigns.

N TESTIMONY WHEREGE, the partics have'sot-thoir hatids this'day and year
first written..
 LESSEE: FRED*S STORES OF TENNESSEE; INC.

LESSOR: WILDEVCO, ELC:

By L\

Attest:: L otk

DRAFT(NESLEE)
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- RIDER 1

EXTENSION ‘OR RENEWALS: [tis-undersiood andagreed. that o Tesses
shall have the: right fo exend the term of this Lease for'an additinal period of five (5) years;
‘beginning on the 15t day of September, 2015, provided the Lessee notifies, it writing, ihe Lessor
‘f iis intention:to exterid sate, said notice to be given st least thirty (30 days prior toithe 31%
day of August; 2015, and provided filrther; that the amount of rentpayable during each year/of
the: exteiision. period 15 to” be. Sevén Thohsand Theee ‘Himdred Thirly Three: and 347100

(87,333.34) Dollars per mont. “The Liessee shall have thi right to sxctend hs téfra of this Ledse

Hundred Sixty Sixand 67/100 ($7:666.67) Dsllars per tnsnih. ‘T Lessee shall have e fight to

extend the:termrof this Lease fora third additional period of five:(5) years; beginning-on the 1t

day of September; 2025 provided the Lessee netifies, in writing, the Lessor of its:intention to

extend sare, Said motice t te given atleast fHirV (30)-days priot to the: 3181 day ¢fAugust,

2025 and'provided furiher, B} the amount of rent payable during-each year of this extension

periodlis to be Bight Thougand and 00/100,($8,000.00) Dellars pérmdath,

BRAFTNESLSE)
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ditehes.. Ttis understood tiat allof thé oSt i

RIDER 2

‘COMMON AREA MAINTENANCE: Common'ares inaintenarice cost (CAM) shall
beithe total eost 6 operating and maintaining the Common Areas.of fhe Shopping Center
including; butnot imited t6; the following: g_é:ifdéizing:aii&51@&&(&%-@35&55@3}&3&9&3@1&;
painiidi, striping, policing, removing garbage and other refuse and trash, rémoving snow;
sepaiting and maintainnig equipment of ke Shopping Center, pavinig and mainteining the
parking area and walkways, cutting and caring for the lawns and garden areas and cledning

ind expenses of operding and maifaining the
Common Areas and fécilities of the Shopping Centér shiall be conisidered in determining Lestee's

‘pro rafe-share of suchtotal cost, regardiess of whetber Lessee is direcily béncfited by any such

‘costior expensc. Mandgement afid sdnitnisteativeifees; roof repiir and/or réplacerient and any:

* costs of any capifalizable improvements:or additions o the Common: Aress shall not be

-considered-a comnion ares maintenance cost or expense.

Lessee shall pay Lessora CAM charge which skall B Lossee’s pro viita sharé of

‘the fotal cost of operating and mainiaining the common;areas of the Shopping:Center, subject to

‘a'axinnii charge of Thise Thousand Tivo Hundred #d 00/100.(53,200.00) Dollars per year, .

‘or Two Hundred Sixty Sixtand 67/100 '(S%ﬁ._é?}fpaﬁ}_a:ggéf.ziiénﬁf; jﬁﬁﬁﬁg‘;ihél first extetision.

period, if exercised, Lessee:shall pay Lessor a CAM ‘charge subject 1o a maximiunm charge of

Folt Thousarid ahd 007100 (§4,000:00) Diliars per. yea, o1 Thréé Fimdved Thirty Threé and:

347100 ($333:34) Dollars pér miornth. mim'n_g‘.:t’he;sezzond:e&téﬁsioncperi@a, ifexeicised, Tessee

and 007100 ($4§00.00) Digliars per yéas, or Four Hiridied drit 007100 (3400.00) Dollass per

mon(ki Dutidg the third extension period, if exercised, Tossse shall-pay Lessoria CAM charge

subject to'a'maximum charge:of Five Thousand Six Hundred and.00/100/($5,600.00) Dollats per

Year, or Four Hundred Sixty Six and 67/100($466.67) Dollars per month. Lessoe shigll p’;;y__the
CAM dhiarge 1o Lessor in. equal monthly: installments, which shell bepaid in advance on or
before the first-ddy 6f each ‘rﬁcnthi‘*aeg;ﬁﬁigg&ith*the:pﬁméry Lease Term. ‘Within. thitty- {30}
days afier the end: of veck calondir year of the Prirary Term following the first.full calendar

year of the Priinary Terin ot any exténsicn(s) 'of this Lease, Lessor agrees to firnish to Lessée.

DRAFE(NESLSE)
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copies. of isvoices for- all CAM, expenses and 2 ‘statermert, itsmized it dstail reagor

o the event the eslimated CAM eharges paid by Lesses during any Lease Yoar arc gresicr than

;L?&ssé??é's'ac’tzzal\§hé:é',(,(s'ii§j¢§t; to'the maximum mngynt‘{rﬁf&ench"abo?e); Lessor shall réimburse ‘
‘Lessee forsuch overphyment af e tiie hesstatement is furnished to Lessse.. Lossed’s pro-tata:

share shall be the prodict obtained by multiplying said CAM:charge for Such calendar year by o

faction, the numerator of which:Shiall be'the - square: fool: arca of the Demised Premiises und the

denormnator of which shall be the square:foot arca of ‘the :Shopping Center; as/depicted. on.

Exhibit"B" hereof:s CAM expenses exceeding the maximury antourits esiablishedabove shiellbe:

the sole:responsibility of the Lessor.
Maximum CAM charges for periods less than calendar year(twelivo morths) sl
e the product ‘6f the auiber. of months in'that period fimes the maxi imum monthly charge &

deseribed above.

Lfthe torm of the: Lease shall bepin'.at'a timerother thar the begiiiiig ofa
callendar year, CAM charges for tha year will be paid gy for those months of that year, number
(;fiménihf:;';thgi.'._cainéiﬁé;:}viiﬁ‘réifgt}pgym:em,s‘:ﬂ

Lessor shall furtiish 16 Lessee-a statement, Heritized i detail reasonably satisfactory to Lessee,
setting forth the tofal expensestfor sy CAM iehiarge for sugli year ad & propel proration and

apportioniient'of said: CAM thargs for the period of bccupancy by Lessee:

DRARFRESLSEy.




) RIDER 3

INSURANCES Lessce shall:pay its pro sata share of all increases (caused by
3 hm{,@:@dﬁf@pmy- sate inicreases)/ in, fire and extended castalty-insurance preniivms after the
# 'bass yearon the Demiised Premises. The base year shall'be the first fill caléndar year'following
¢ o Commencement Date-hereof. ‘Upon:Lessor submitifg & copy of any-subsequent cilendar.

§ year'spaid fire and extended: casualty.insurance preminms on the-Démised Premisésio Lessee

7 along with computations evidencing Lessee's f afiy inicfeasé Gver the base year, Lessae sFail
8 promptly reimburse Lessor its'share of payment of such ncreases, Tt vt ill Lesser be

5 obligsE o pay fnoreates in ifsararice premiiis caused by Lessor's decision to: iticreass its

¢ coverdge tomote than 80% of replacement valus of §aid Déniised Prerises:
% If the'serta of this Loass shall torminate at.a time ol Gt the begiaing (or

12

1 casuslty insurance premims for the year shall be thiade o tover the fraction of  vear inciidsd
14 within.,
15

16
17
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RIDER 4

TAXES: Lessce shall pay its share-of all increases iti real property:taxes which,

may-be levied or assessed afterthe baise Yéar by aily 14wl autliority against the land -and

Improvements of the Shopping Center, “The base year:shall:be the first full real property tax yeir

. - follewing fie Comimenceingnt Date Hereof;

Lessee shiall prompily pay its share:to Lessor upon: Lessor submitting a-copy of
any subsgquent lax year's paid s invoice receipt 1o Lessee dlong with computations evidencing

Lessecs:share:of any incroases over (he. bise yéar. Any requests Tecéived by Lesses from Lessor

that7are:more. (an two hundred forty (240):days past pavient dae will, not'be considered

27
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STATEQF s

COUNTY OF_AsAsw

appeare(i befareme; the undersigned” authorit
y bet ‘and. 2. M&f

3{1' 3 h?‘

At aud for said- State-and

respectively; of WILDEVCO LLG;

et
a hmxtcd hab:hiy <orporation; wheo, -acting for and- on behalf of said corporation an _bemg

the d ly-and Iawﬁzlly authonzed 50 1o ‘do;, acknowledged £
( rezoing instrubient on' th
S:owWnvoluntary act and déed,

Witness iy hanid dnd 6fficial seal fhis the st daye

}{’Iyz@tﬂiﬁi@i’(}ﬁ{@hif&é:

STATEOF TENNESSEE-

COUNTY OF SHELBY

: dged that 't ;
>}eax and for the pumoses thereinii

igned semed and df:h 6 3 the day md

g algncd, sed}ed and
day and:year and-dor the: ‘purposes theren

COTARY PUBLIC

entioned zs:sai ,ooxpora::aon 5 own vo}nntary dct drid'dsed.

Witness:my:hard and official seal zhls the f 4d

DRAFTNBSLSE).

NOTARY E’U’BLIC
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STATE OF .
CQUN, TY-OF ‘

SHORT EORM LEASE

THIS, INDENTURE OF LEASE miade tis _ day of ___ , 2005
bemecn WILDEVC‘O 1L whose ‘address 1s. 235 T—’exzdimon Street NoW: L Aka, s¢ 29801;

herginafler referred to-as Lessor; and  FRED'S! STORES OF TENNESSEE, INC, wihose'

address-is 4300 New-Getwell Road, Momphis, Tennessé 38118; hereinafter referred fo as

Lesser,

1 EIN

For and in consideation of Ope Doliar (§1.00) end rother: good and valiable

considerations paid and to be'paid by Lessen to the Lossos, thie Lessor dogs derisy and Lease

‘tnto the Lessee and the Lessee does lease and take fromn thie Lessor the property s described in

2bove:

DRAFTQNISUSE)




R - N A S T T G-y

B e ot e i g’ e Tk e e,
N3N Oy PN R B 5, e

 31‘

STATEOF._ . ¢
COUNTY OF_Aikew

Personaﬁy{appearedf before me, the undersi giisd authonty, m and {or smd Staic and
County, the: . &vl;ef and Celecry, FL
o Lindited 1 corporanon, who, acting

fhea'eunto .dilyand hwﬁxlly 2uthoris 5
delivered the. foregomg nstritment on 2.6
said corporation’s own Volimitar

meuss my| hand and official seal'thiy’ the: 5’5 é day- ef 33 s 520055

: Mv cammsszon oxpxrca

K/.,?/ //4, .

& OF TENNESSEE-

COUNTY OF SHELBY

“i1pe; the' uvdcrs;gnec authority, | in and for sa;é’ 'tnte and
.,’Rmer and Charles S. Vail; President and Sécretary;
VORES OF TEN B, INC., ; €6 o, Who, actmgfor and
i6n and being thereunto }iy and 1z __fully authonzed 50,10 do,

‘This document prepared by;,

_Fred‘s Hie.,

v\4ampms Tennessec 33118

- DRAFTNFSISES




LEASE AMENDMENT

THIS AMENDMENT OF LEASE AGREEMENT midde this 12" day of May, 2005 (the
“Agreement?), by and between WILDEVEO, LLC, as * Lessor.” and FRED'S STORES OF

TENNESSEE; INC., 4 Teniessoe:Corporation as “Lessse:”

WITNESSETH:
WHERFEAS, by that certain Lease - Agrement dated Febroary 7; 2005, hereinafler réferred to,

asithe “Liase, * Lessor leased to Lesses Seriain promises located:inithe City 6f Williston, County of

Bamwell; State of South Carolitin; and more partioulatly deseribed:in the Lease, acopy of which

Leaseis atached and made a pait hereof as/Exhibi
WHEREAS; T ésser 3nd 168588 desire to-modify the Tease 1o/ihe extent provided hersin and -
0 furlier;:

inicrcasés over the bise Vear, ARy requests received by Uessee from Lessor that-are more:than iwo.

srisidercd Tossee sesponsibility: B said

shall Yermadeito cover b frastion ¢faryéar included Within:

A othertermsand! condmcms of thx. Lease remdin uncharped and/are. hereby ratified and

‘reaffiimed.:

Watharen, Secmied,

" hereto; and E



IN WITNESS WHEREOF, {ne partics hierein Have exeviited this Agresment thé dsy snd yoar

{irst avove. written.




Pezsonally: appearedﬁ";
avd County, the‘mthm namc{i T Barb

,ihojélgned, sealed and-:deinered the zoreoomgv
Ansteliinent on thé day and’ l&ear and for Ihe puxposcs therein; mentzoned 85 said Corporation’s own
voluntary act:and déed.

Witness my. hand-and official seal this. the ﬂg ’day of 13[07’1« 2005

My coninission:expires:

1 K'};d%{m}‘iii,,

STATEOFTENNESSEE-

COUNTY OF SHELBY

on behalf of: smd cor;}muon ami bemg thereunto
8cmowiedged that they signed, sealed. and delivered ‘the ‘o;'ego ing mstrammt ‘on. the. day and
year rihe purposes therem: menmoned assaid; corporation's own voluntaw act and deed.

Witness: my hand-and ofﬁbm. scdl this i /2& day: of, /{/{C&l (2003,

This docurnsht prepared by:

FEreds; Inc.

4300 New Ge‘weﬂ ‘Road
"’\r{emphls, Tennessee 38118

WILLISTON, SO (Areend)




‘torms of this Amendment and;

AMENDMENT TO T GREEMENT

“THIS -AMENDMENT TO ‘LEASE AGREEMENT i3.made’ a5 of Maith 4 2009 (e

*Amendment), by and betisen WILDEVCO, LLC {(*Lessor): and FRED'S STORES OF
.+:2 Tennessee corporation (“Lessee™). .

WHEREAS, by thit certain Leake Agréeriént dsted:February 7; 2005 togéther-with-any-and al}
amendments thereto; (collectively; the “Lease);:Lessor lcased to Lessee certain premises located in
Williston, SC; a8 said premises aremore particaluly deseribed fa

‘WHEREAS; Le'ssor aud'Lissec desire o Hiodify the Lease 10 the extent providedherein;

'NOW THEREFORE in- conssdera*wn of the mmxa} ‘covenants and ;)romls""o(}m_z‘iiﬁegi".}jé{ein
aid for: othér good' and valuable consideration; fhie receipt and sufficiency of “which is ‘Hereby
acknowlédged, the parties hisiehy agree as follows:

T The pacties scknowlsdge fhist 56 cirtent term of 46 Lease currenly cxpires onAugist
31,2015 aid et the current Rental for such current i€n period: is Seven Thousand Dollars (37,000,006
}jé; mionth: Beginning on Aprilil; 2009, ihie pafties agreé that the 'Re'n'tal. for é”‘*;ix/é‘ (2) year period:shall be

amiendéd o _sii-'mhcusmd Thiree Hﬁédmd.bcuars (ssisoo 0‘6}*{5&3« sinth: -

%

isLcase, thmt}xcmm's of't Ammdmcn‘ hial :govr:rnaxxdumtrei
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87/}5/?88‘5 #3230 766-748-2836 GUGUSTA AMERTCAN PhGE: @2

’iiéchmsmphenf ‘D. Booker
Architect, LLC

3318:Perkins:Road
-Augusta, Georgia. 30806

Awgamenca@aui com

Febmary24, 2005

A)keﬁ, Soithi Carolma 29801_\

RE: Wiliston: Retail Center

DearTad,

Attachediisa.copy of the: d%lgn scontract.fo; rds. ‘We are setto-begin design as

so01 as we réceive the retainer payment listediin:Atticle 6-0f the contract.,

If you have any questions, please:¢all e 4t 706-798:6792 at your convenience;

ZADRAWINGS\O0-RETARNTad Barbier » Prdi\02242005 barber doc

h
th
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Christopher D. Bookes

33191 : ~ 7068.798:6782
Augusta; Georgia 30006 708.708:258386 fax

‘ Augamerica@aol.com
January24, 2005

Tad Barber L

Scope of Architectural Services

Neéw Construction of appmx:mately 20,000 sf fae:ﬁ!y to contain & Fred’s retail store
and 4,000.31 of leasable area.
® Intemnational hmldmg £0de2000: study
Life safety:code study
Llfe safezy plan
Extcner Elcvauons

ADA details (Americans with Disabilities Act)

@ o a4 ¥ o @ 8

Total Fees  $12,500.00

Please note: Civil Engineering is NOT included in this propossl.

‘Thank you for the opportumty to:submit'this proposal. if you: have any.questions,

John M. '.eaﬁ‘gietéh; AR
Chnstopher Baoker Architects; LLC
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‘4771872005 19:48 FAX 803 648 3170 HUTSON-ETHERREDGE, C0"'$ @iz

7087888782
706 79828368 ta%
,-Augamenca@aoi,oorn

July 15, 2095

WILDEVCO, LLC
235 Pendeltmx Street NW
iker, South Carolina 29801

RE# New Reétail Center— W’ihston, South Carelina
' Construcﬁon Documents:

Enlatged tmlet plans; elevations and details:
B.eﬁecwd ceihng pian

Interior elevations

‘Misc. ‘details iind gotes.
‘Door:and finish'sehedules
Finishies and ﬁxamplan

MO HVA lan, Schﬁduies, afid notes
M3.0 HVAC détails

PLO Waste/Vent Plan,
P20 WaterPlan
P30 Plumbing plag, schicdules and notes

o i



07/1872005 16:49 FAX 303 648 3176 HUTSON-ETEERREDGE ¢G' 8 @ois

L

‘Christopher D Booker

;-706 758:6702:
706.798.2836 fax

Rcductzon in contmc' fgﬁ_ : e -552 000 00
‘Foundation Plas (tobe compldnd upomteoetpt of metal bidg dmwmgs) - ~$1,000.00:

4compiétesetsbond (to owner‘ ----- S — e 80,00

_ ‘l'otal Due and Payabie ‘on Receipt of&rawmgs i i S 8 000,00

Ba!mme to complete {(see below) ~ RO 23 e-$§1,000.00°

| Asstated above, thic struitutal fmmdanmpiamsnp uded in ﬁns setof documems
Thc {"buxxdahcnplan canbccomplctcd upon receipt of the metal building manvfac
: ings's i ions and loads t be suppiored by the

Q

195, and sl elémnmcsetofdommenzsalongmﬁmhardoopysc! s
design the structiiral Toundation and slab: plan

Thenk You For.your prowmpt  paynizint

P




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) Civil Action Number: 2010-CP-06-101

MARTHA M. FOUNTAIN and CURTIS
FOUNTAIN,

Plaintiffs,

Vs,

FRED’S INC,, and TAD BARBER,
Individually and d/b/a WILDEVCO, LLC,
AFFIDAVIT OF DENISE M.
Defendants. BROCKWELL

FRED'S INC. and TAD BARBER,
Individually and d/b/a WILDEVCO, LLC,

Third-Party Plaintiffs,
vs.
TIPPINS-POLK CONSTRUCTION, INC.,

Third-Party Defendants.

Personally appeared before me, Denise M. Brockwell, who after being duly swom
deposes and states as follows:
1) T am over 18 years of age and competent toﬁ testify as to my personal knowledge of
the facts contained herein; |
2) Tam tgxe paralegal for Matthew C. LaFave, counsel of record for Fred’s Stores of
Tennessee, Inc. incorrectly idenﬁﬁé{i as Fred’s Inc.;
3HI héve, at all times, been the paralegal assigned to assist in the above-entitled action;

4) Among my roles as paralegal in the above-entitled action I am responsible for the



\foliowing:

a. Qenerating pre-bills for this matter to be reviewed by counsel;

b. Submitting finalized invoices to Sedgwick Claims Management Services as
the third-party administrator for claims involving Fred’s Stores of Tennessee,
Inc.;

¢. Receipt of payments for invoices;

d. Reconciling payments in the firm’s billing software against outstanding
invoices; and

e. Generating reports, as ‘needed, to identify invoices paid versus those

outstanding.

5) In my capacity I produced the Invoice Details Report as of 06/02/2016, as preducéa

6)

7)

8)

%

to the Parties in Defendant/Third-Party Plaintiff’s Second Supplemental Responses to
Rquxests for Production on June 2, 2016. |

The Invoice Details Report prodaéed is a true and accurate calculation for invoices
billed and paid in direct connection with the above-entitled action.

The Invoice Details Report indicates Thirty Six Thousand Seven Hundred Sixteen
and 82/100 (336,716.82) Dollars has been billed in litigation fees, costs and expenses
in the handling of the above entitled action.

The Invoice Details Report indicates Thirty Six Thousand Six Hundred Ninety-One
and 82/100 ($36,691.82) Dollars has been paid in litigation fees, costs and expenses
in the handling of the above entitled action.

The bills produced to and paid by Fred’s were not broken down so as to distinguish

between actions undertaken in the defense of the suit brought by Martha M. Fountain



and Curtis Fountain and those to advance the Third-Party Complaint against Tippins-

Polk Construction, Inc.

Further, the Affiant sayeth naught.

Denise M. Brockwe

Sworn before me this the ¢ ¥4 day
of June 2016.

'»*'Notary PuB’hc for South Carolina -

My Comimission Expires: Q<4



v Crowe LaFave, LLC
P.O. Box 1148
I Columbia, 5C 29202
Ph: 803-724-5727, Fax : £803-726-5726 :
I Invoice Details Report as of 06/02/2016
Entry Amount i TJay o
tnv. Date  invoice Labor Expense Labor Expense . OM“Y . y ﬁnai N " pald
I Client : Fred's Stores of Tennessee, Inc
11/30/14 10520 $1,267.50° $31.93 $0.00 50.00 $0.00 $1,299.43 $1,298.43
01/04/15 10530 $3,690.00 $0.00 $6.00 $0.00 $0.00 $3,630.00 $3,685.00
02/03/15 10707 $852.50 $4.76 $0.00 30.00 $0.00 $657.26 $657.26
l 03/02/15 10794 $585,00 $0.00 $0.00 50.00 $0.00 $585.00 $585.00
04/01/15 10844 §510.00 30.00 $0.00 $0.00 $0.00 $510.00 §510.00
05/05/15 10933 $2,336.25 $488.82 30,00 000 $0.00 $2,825.07 $2,825.07
l 06/02/15 11014 $60.00 $0.00 $6.00 $0.00 $0.00 $60.00 $60.00
07/01/15 11082 $525.00 $0.00 $0.00 $0.00 $0.00 $525.00 $525.00
08/03/15 11140 $105.00 $0.00 $0.00 $0.00 $0.00 $105.00 $105.00
l 05/01/15 11195 $315.00 $0.00 $0.00 $0.00 $0.00 $315.00 $315.00
10/01/15 11263 $1,365.00 $92.74 $0.00 $0.00 $0.00 $1,457.74 $1,457.74
11702445 11314 $1,815.00 $171.57 $0G.00 $0.00 $0.00 $1,986.57 $1,586.57
12/01/15 11383 $1,560.00 $0.00 $0.00 $0.00 $0.00 $1,560.00 $1,560.00
I 01/08/16 11423 $1,335.00 $0.00 30.00 50.00 $6.00 $1,335.00 $1,335.00
02/01/16 11503 $7,805.00 $2,157.43 $0.00 $0.00 50.00 $10,052.48 $10,062.49
03/04/16 11575 $555.00 50.00 50.00 $0.00 56.00 $555.00 $555.00
l 040136 11636 . $8,640.00 $105.15 $0.00 $0.00 45,80 $8,745.15 $8,745.15
0s/02/16 11728 $442.50 $0.61 $0.00 $0.00 $0.00 $443.11 $443.11
Torat fo': x:sgz:f $33,663.75 §3,053.07 5000 $0.00 $0.00 $36,716.82 $36,601.82
' Grand Total $33,663.75 $3,053.07 $0.00 $0.00 $0.00 $36,716.82 $36,691.92
I 568



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL

Civil Action No. 2010-CP-06-101
Martha M. Fountain and Curtis Fountain,

Plaintiffs,
Vs,
. AFFIDAVIT OF
Fred’s, Inc. and Wildevceo, LLC, REGINA HOLLINS LEWIS
- Defendants, Third-Party Plaintiffs,
vs. o

. Tippins-Polk Construction, Inc., and Rhoad’s
Excavating Services, LL.C,

Third-Party Defendants.

PERSONALLY appeared before me, Regina Hollins Lewis, who, béing duly sworn,
deposes and states thal she was retained counsel for Wildeveo, [.LC and Thaddeus Barber in the
above-referenced matter a.rf.d that she has been a practicing attorney since 1987 and is a member
in good standing with the South Carolina Bar. She further states that approximately ninety
percent (90%) of her practice is devoted 1o tort defense litigation. She further states that her
hourly rate on this matter is One Hundred Seventy-Five and 00/100 ($175.00) dollars. She
further states that her partner. Lee Ellen Bagley, acted as co-counsel in this matier and that her
bourly rate is One Hundred Fifty-Five and 00/100 Dollars ($155.00) and that associates Randi
Lynn Roberts and Robert Blain also worked on this matter at the hourly rate of One Hundred
Forty-Five and ()f)/‘ 100 Dollars (3145.00). The paralegal’s hourly rate in this matter is }?aigﬁty»

Five and 00/100 Dollars ($85.00).



Y

.
A

The charges incurred and time spent in this matter in defending the claims of Martha and
Curtis Fountain against Thaddeus Barber and Wildeveo are as set forth in fhe amounts listed
below and in copies of the invoices attached hereto. The undersigned has reviewed the invoices
and has omitted from this calculation all fees and expenses related to W;il(.ievco’s pursuit of its
third-party claim against Tippins-Polk. Further, where legal tasks performed were undertaken
both in the defense of the claim by Martha and Curtis Fountaia and in pursuit of Wildeveo’s
third-party claims against Tippins-Polk, or a portion of the tasks related to the third-party claims

against Tippins-Polk the amount has been reduced by 50%.

Attomey Fees: "/
Paralegal Fees: :
Expenses:
. ¥e,
TOTAL CHARGES: s 55, 478: %

THAT FURTHER THIS AFFIANT SAYETH NAUGHT.

‘ﬁﬂw%%ié/&gbémf

Regifh Hollins Lewis

SWORN TO before me .
this '7A“dayo Junc: 201
L{.é’,&. L= d@Mﬂ

T\?otary Public for South Carolina
My commission expires: 3~ /~/lz
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EOF SOUTH CAROLINA. 'IN THE COURT OF COM
SECOND JUDICIAL €1l

UNTY OF BARNWELL ; L "
. Civil Action No. 2010-CP-06-101"
Martha M. Fountain:and Curtis Fountain;

Plaintiffs,
Vs,
Fred’s, Inc. and Wildevco, LLC, FULL AND FINAL CONFIDENTIAL
% ...l 'SETTLEMENT, RELEASE OF ALL
Defendants, Third-Party Plaintiffs CLAIMS, AND INDEMNITY
AGREEMENT:
¥8:

Tippins:Polk Construction, Inc.,

Third-Party Defendant:

This FULL AND FINAL CONFIDENTIAL. SETTLEMENT, RELEASE OF ALL
CLAIMS, AND INDEMNITY AGREEMENT (“Agreement™ is ‘made, entered into -and
delivered by Pldintiffs Martha Fountain.and Ciirfis Fotintain to and m,favcr of Wi }devc«o TLC,
?(“W;ldcvcc") Fred's; Irxwrporated {"Pred’s) 4nd Tad Barber' this. o' 4127

2016.

Definitions and Statement of Purpose
Asused in this Agreement, the following terms have the meaning setforth below:
“Plaintiffe”” mean-Martha M: Fountain and Curtis Fountain,

“Effective Date” means the date Plaintiffs si'g,n*ihis»Adrccment .

ent” means the alleged incident occurring on March 10,°2010 at the Fred' sstore: located
; l”W}llts‘; x; Barrmeli County, South Carolina, Which Piazmzf’fs allege tesulted in injuryor damage

1"‘K"éica‘sor$ means Plaintiffs, Plaintiffs’ past present and future agents; representatives,
.attorneys, insurers, assigns-and lien holders, Plaintifls” successors, heirs and executors and all
‘others ax;img by mrouvh of in goncertwith, any of the ﬁ::regmng

“Suif™ means the Jawsuit: filed by ‘or -on behalf of Plaintiffs in the Bammwell € Quntv Court-of
‘Comion Pleas and swled, Martha M. Fountain and Curtis Fountain,v. Fred’ s, dnc. and'

datitin’ mxs casé’and was disthissed by order of thelcourt! Nonetheless,
shall be micaseé pursiEntiio: ihxs sf,memmz agreemént,

Page'l 678
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Wildeveo, LLC vs. Tippins-Polk Construction, Inc, Case No. 2010-CP-06-101, in which
Plaintiffs allege injury and damage caused or contributed to by Wildevco and Fred’s, and seek
damages or other relief against Wildevco and Fred’s arising out of the Incident. -

Through this Agreement, and in consideration of the payment made to Plaintiffs by or on behalf
of Wildeveo and Fred’s as set forth in this Agreement, Plaintiffs, for themselves and Releasors,
intend to and do fully and finally rcsolve and release any and all actual and potential claims
against Wildeveo and Fred’s arising from or associated with the Incident and the Suit.

1. CONSIDERATION. For and in consideration of the covenants, promises, and releases
set forth in this Agreement, and for and in consideration of the total payment of Two Hundred
Ninety Thousand and 00/100 Dollars ($290,000.00) by or on behalf of Wildevco and Fred’s to

Plaintiffs Martha Fountain and Curtis Fountain and their attorneys, Peters, Murdaugh, Parker, .

Elizroth & Detrick, PA, the receipt and sufficiency of which Plaintiffs hereby acknowledge,
Plaintiffs agree as follows:

2. RELEASE.

a. Plaintiffs, for themselves and for Releasors, hereby release, acquit and forever
discharge Wildeveo and Fred’s of and from any and all liability, rights, claims,
demands, including but not limited fo damages, costs, medical costs, expenses,
actions, causes of action, suits of liability, wrongful death, survival actions, and
controversies of any and every kind and description whatsoever, whether at law or
equity, under statute, in contract, or in tort, suspected or unsuspected, known or
unknown, without exception or reservation, now existing or which may accrue
later, including any and all claims asserted or which could bave been asserted in
the Suit, on account of and in any manner arising out of or related to the Incident.

b. Plaintiffs understand and agree that, by execution of this Agreement, Plaintiffs
intend to release, and do release, any and all claims whatsoever that the Plaintiffs
now have or that may accrue in the future on account of or in any way growing
out of any and all known and unknown, foreseen and unforeseen injuries and

- damages, including but not limited to injuries and damage and the consequences
thereof arising out of or related to the Incident, regardless of whether such injuries
or damages have actually been suffered, experienced, or incurred by Plaintiffs or
whether such injurics or damages may be suffered, experienced or incurred in the
future, and with the knowledge that such injuries or damages may be progressive
and may worsen or become manifest in the futurc,

3. DECLARATION OF MEDICARE NON-ELIGIBILITY: PAYMENT OF HEALTH
CARE OR OTHER BENEFITS: PAYMENT AND SATISFACTION OF ALL
LIENS.

a. In order to induce Wildevco and Fred’s to enter into this Agreement and make the
payment to Plaintiffs as set forth in Section 1, Plaintiffs hereby declare, represent and
warrant to Wildevco and Fred’s that both Plaintiffs are pet eligible for Medicare

Page20f 8
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‘benefits; that they will not become ellg:bl ¢ for Medicare benefits within sixfy (60)
days of ‘the: Effective Date, and ‘that none “of 'the: health: care tréatments Plaifitiffs
Teccived for any claimed. i injuries; actual or potential, ansmg out’of of related to the
Incident-were'submitted to.orpaid by-Medicare or-will be subniitted to:Medicare for
<PMmt‘ Plaintiffs understand and agree that Wﬂdevco -and Fred’s are relymg on the

_; or stise:out of the Inc1dent“ Plaintiffs understand and ¢ gree 1 aff WlldGVCO

.,and I-red’s are reiymg on thc veracxty and accuracy of PIamttffs declaratton and

declaration and: representation isa uzaterlal and non-waxvablc term of. thls Agreement.

. fIn order to 1nduce_ W}ldevco and Fred’s to enter m_g thzs Agreement and make the

care pnovxder, any: heaizh pian, any governm
y other person, of cntzty) of any health qare trcatmcn ;

and. satxsfy in. accordancc with- apphcabla iaws, aﬁd w;ll duect Plaintiffs’ attomey to
resolve_;, pay and sa’usfy m accordance with: apphcabie Iaws, from the ‘payment under%

to the Incldcnt and (D) aihcrwme relaung o mg outof: the Incxdent Tn addition.

to Plaumff ebhgauons under Sectton 6 of thls Agxeement,;l’lamnffs upon W;ldevco

Page3 of'8
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féspect torhealth care rreatment and atiy :0 ¢ benefits T :
Plaintiffs as:to:any:¢laimed injuries, actual or potcnua[ arising’ out of I related to the Incxdent,
and mcludmg documems related to the reduction in:any lién.or:interest:arising from siich.health

in'the Suit an agreed upon stipulatxan:
cause te be dehvered to :

Y gx . e ¢ ;
be. instituted or filed, any"lega eqmtable, admmxstratwe oF othe”'acﬁ(m complamt;or prooeedmg{
%agamst any Released P relatmg to:or:arising:out of the Incident.

7 C@STS€ Plaintiffs: agree that Plaintiffs will bear -and; be ;respongible for their own.
dttorney’s fees, costs and expenses arising from of' ‘felated in any way to'the Incident, the:Suit ot
;thls ‘Agreement.

Pagedofg
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Wildevco and Fred's;

8 NO ADMISSION OF LIABYLITY: Plaintiffs understand and, hereby agree that this

Agfeement ts 4 compromlse of 2 dxsputed ciam and that: emxy mto thi ""Agremnent, the terms fof

acﬂons “taken i ﬁzrtherancc of ‘this: Agrecment do: not - Eonsttutc and. w;ll ot ‘be dcemcd or
‘coristrued a§ an admission of habxhty or Wrongdomg, or ‘of* ‘any posmon whatsoever; in any’

respect; ‘by. Wildeveo .and Fred’s, and ‘that ‘ability. ‘or wrongdoing is -expressly :denied. by

a. }‘or ‘the; separate con51derat10n of \One ’I‘heusand Doliars (SI 000:00), to be allocated.
; ‘ 7 'Iamtxﬁ‘s bereby agrec

A
the extenit necessary and required by lawto appropnate state-or ﬁ:derai govemmental
tax authorities; (ii): to: Plaintiffs® tax: or financial advisors but only to the extent
necessary for financial plazmmg or'fax reporﬁng purposes and pnly if such tax or
fi nancxal adv:sors agrcc to mamtam the conﬁdennahty of the settlement between

partners, and empioyees of such attomeys; W
couﬁdcnnahty provisions’ in'this; Agreement

& Plaintiffs, .agree o provide as much advance written notice:as is reasonably possibleito, .
‘Wildevco:and Fred’s of any courtaction or other-process-that could: requueadlsciosure
of ‘materials or iaformation enoempassed by the confidentiality provisions in- ‘this

Agreement, other than'the ongoing action referenced in Paragraph 12 herein.

'd. Plaintiff further agracs that if they, or theu' attorney, or. any members, partaers, or.
employees of such attorney § law oﬁice ior. ﬁxm v1ola§c(s} th_c -gonfid txahty

vvxoiat'ed the: conﬁdentxalxt& prov;sxons “of ‘this Agreé&;ent ﬁ'om dny ﬁ,tture wolahon

Page:Sofi8
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tHertof. Plaintiffs -acknowledge that confidentiality is:au essential ferm of fhis.
Agrcement and that no amount of money can oompensate ledevco and Frad s for :ts

i;_,;,k Cdnstructlon, Inc

_ PLAINTIFES’ _AD

|
|
|
|
|
. Pape6of8
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’ '_:supcrsedes and. replaces ]

pmvzslon -of information, documents; and testimony regarding: thi¢ events involved and damages
alleged in the : settled Tawsuit, Martha M. Fowntahi and Curtis Fountain v. Fred's; Inc: and
Wildevco, LLC vs. Tippins-Polk Construction, Iic., Case No..2010-CB-06-101.

13. EXPRESS DISCLAIMER OF RELIANCE. Plaintiffs.expressly-disclaim- any “feliance.
of any KLind.or natiire, whether in discovery or otherwxse, onstaterents; gctionsior omisstons of
any kind made ‘or aIlcgediy made by Wildeveo: an bFred’s or their atforeys: and agents;

regardmg the factsiof the. Incxdent, any othie fac pertinent to this Agreement or, the Subjcc‘xs
therein; or the contents and legal: consequences of this- Agreement:

represent and Warf -that'thcy“iiéve caifcﬁzlijwreviéwed this citire Agrcement and that each aind
Every term, hereof 15 understood..

15. ACKNOWLEDGEMENT-OF NG FRAUD. Where: reqmred by State: law;, Plaintiffs
understand and acknowledge that-any person who knowmgly and ‘willful esents'a false oF
fraudulent claim for ‘paymént of a [oss or benefit-or'who knowmgly and willfully presents false:
information in;an application for ingurance is guilty of a crime and may bé subject to fities and.
confinenient in.prison.

16, COMPLETE AGREEMENT. Plaintiffs-understand and agree fhat: hls Agreement
constitutes the entire agreement: concerning the subject matter herein,: ‘that no.promise, agreemeni
or indicement: not hérein. exprcsscd has been ‘made to Plamtzﬁ‘s and_ that this Agresment
‘pnor and contemporaneous agmemen’ts tions; representations,

of. a bj s Agreement. All terms:
‘and, provxslons ‘of "this Agmemeni’, mcludmg the Defmmons ‘and. Statement - of Purpose, «are
«contractnal 4nd tiot4 mere résital.

[’I’Y ‘Plaintiffs: undérstand and agree’ -that, if” ay. provision of ‘this
d to beriavalid or-unenforceable by a court of competent Jurisdiction, such
; - portion: of ‘this Agreement. will 'be déémed t0 be severed. and deleted from this
;Agreement, but fhis Agreentent inall other: rcspects will remain unmodified and continue in full
force and effect; provided, however; that:this provision-does not prechide a court of competent
1 Junsdxcncm from refusing to sever: any provision if severance would be meqmtabie

18. INTERPRETATION AND CONS’I’RUCTION Plaintiffs: represent and | agree they
have had the-opportunity to fully and equally participate in the preparation;, negotiation, review:
and.approval of this Agreement. Heni: , lamitiffs:: agree: the terms.of this Agreement will niot be
interpreted againstorin “favorof Plainiiffs,

1. WAIVER AS TO GENERAL RELEASE. Plaintiffs understand :and. agree ‘that this
:Aoreement contams a general release by’?lamnffs and that I’iamhi’fs expressly Wa;ve any.and

682
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%
THE STATE OF SOUTH CARCLINA %
In The Court of Appeals ’ %
& %,
K4
APPEAL FROM BARNWELL COUNTY 2 7& 9
Court of Conunon Pleas % 7/ ﬁ%‘)
Doyet A Early, II, Circuut Court Judge @a
Case No. 2017-000688
MarthaM. Founfamand Curtis Fountain . . ... ... ... ... ... ... ... ... .......... Plaintiffs
v.
Fred's, Inc. and Wildeveo, LLC,. ... .. ... . Respondents

V.
Tippins-Polk Construction, Inc. and Rhoad’s Excavating Services, LLC.... Third-Party Defendants

Of Whom Tippins-Polk Construction, Inc. is the Appellant.

CERTIFICATE OF COUNSEL

The undersigned certifies that the Record on Appeal contams all material proposed to be inchuded
by any of the parties and not any other material, complying with Rule 210, SCACR.

WALL TEMPLETON & HALDRUP, P.A.

s/Morgan S. Templeton

Morgan S. Templeton

145 King Street, Ste. 300

Post Office Box 1200

Charleston, South Carolina 29402
843-329-9500

Attorneys for the Appellant




