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Jeffery S. Kagan, the Appellant above named hereby responds to the Motion to Strike as
follows:

At the January 24, 2017 hearing on the Motion for Summary Judgment both parties made
reference to-the depositions taken in this case. The Attorney for Renne Simchon tendered copies
of both depositions to the Court. Hearing of January 24, 2017 at 16, 11 22-23. (Copy attached
hereto) Robert Tinsley, counsel below for Jeffery Kagan made reference to exhibits introduced
at the deposition. Hearing of J anuéry 24, '201 7 at 7,11 3-5. He further made a general reference
to the deposition of Mr. Kagan at page 11, 11 15-23.

As the trial court had access to the full depositions which were tendered to him. Our
Supreme Court has said “[S]ummary judgment should be cautiously invoked so that no person
will be improperly deprived of a trial of the disputed factual issues.” Baughman v American
Telephone and Telegraph Co., 306 s.C. 101, 112,410 S.E.2d 537, 543 (1991). In keeping with
the spirit of this holding, this Court should deny the request to strike from the record the entirety
of the two depositions taken in this case. Iftrial counsel below inadvertently left out an
important page of the deposition his client would be deprived of a trial of the disputed facts in his
case.

Wherefore Jeffrey Kagan, Appellant herein, request the entirety of both deposition be

included in the record in this matter.
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THE COURT: We're going to go back on the record on
Kagan vs. Simchon, 15-CP-24-892. -i believe that this is the
Défendant's motion for summary judgment. At least that's
what we have on tap for today. Mr. McCallum, I'm happy to
hear from you.

MR. McCALLUM: Mr. Walker Coleman is going to handle
the argument, Your Honof.

THE COURT: Mr. Walker, go ahead, sir.

MR. COLEMAN: Your Honor, good- morning. Walker Coleman
on behalf of the one remaining Defendant, Renee Simchon, and
this is indeed our motion for summary judgment. |

Your Honor, as you recall when welwere here the last
time on éur motion to dismiss, this 'is a case that involves
three purported loans that were made to Mrs. Simchon. As
Your Honor ruled last time in ;his case, based on those
loans there are three causes of action. There's one for
breach of contract, one for breach of contract accompanied'
by fraudulent act, one for a promissory estoppel, and there
wés aiso one for intentional infliction of emotional
distress. Your honor dismissed the intentional infliction
claim iﬁ full againsf all Defendants. And then dismissed
all of tﬁe Defendants except for Ms. Simchon. And then it
dismissed the other claims with respect to loans one and
three. So leaving only loan two. And if Your Honor

recalls, the only reason that you didn't dismiss that claim
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4
as well was based on Mr. Kagan's counsel's representation to
the Court that he had a Qriting that would evidence that
second loan. And so, Your Honor held off. Did not dismiss

that case. Asked us to proceed through discovery, which

‘we've done, and we're here today. And there is no writing.

~ And, in fact, we're here‘almOSt a year later. And, in fact,

Mr. Kagan admiftéd in his depoéition that there is no
writing.

So, Your Honor, we.are here before you again. This
claim, like the others, should likewise bé dismissed
pursuanf to the South Carolina Lender Statute of Frauds
because it is not in writing. And, Your Honor, even if
thére were a writing the remaining loan by Mr. Kagan's oWn
admission, he discovered the pufported breach on March the
21st of 2611. This tasé wasn't filed.until August the 25th
of 2015. So really over a year after the Statute of
Limitations ran. So even if there were a wrifing of any
sort, that knocks out the breach of contract claim, and it
also knécks out the breach of contract with fraudulent
attempt claim as well, leaving only the claim for a
promissory estoppel. That claim, likewise, should also be
dismissed under the Wells Fargo vs. Carter case which holds
that all claims in equity are subject to the three year
Statute of Limitations because the statite applies to imply

as well as expressed contracts.
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So, Your Honor, we would ask -that the Court grant our
-- the Defendant's motion for summary judgment dismissing

all claims with respect to the one remaining loan, loan two

~at issue. Thank you, Your Honor.

THE COURT:" All right. Mr. Tinsley?

MR. TINSLEY: Thank YOu, Your Honor. TI've got a memo
to pass.uﬁ té the Court for its review..

THE COURT: Please.

MR. TINSLEY: First of all, we dispute -- it's more of
a lost writing! It's not -- there's been no -- there's been
no admission by Mr. Kagan that no writing existed. And I
certainly -- I don't know that I may -- I don't -- it wasn't
like I made any misrepresentations to the Court at the last
hearing. . I just want to make that cleaf right off the bat..

THE COURT: No. I understand that we were very early
in the litigation at the time of the last hearing‘and
obviously your understanding of the facts is subject to
change based on discovery. So I certainly did not hold that
against you.

MR. TINSLEY: Yes, sir, Your Honor. And first, théy're
relying on this Lender Statute of Frauds which is found in
the Consumer ProtectianAct, thch I guess my first point to
raise is that this is not a consumer protectién issue. This
is Mr. Kagan lending money to his employer and his

employer's wife who is the only remaining party. So I have -



10
11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

issue with that Statute of Frauds even applying. Secondly,
I think there are sufficient writings even without the
actual specific contract, Which seemé to be lost, based off
what we're séeing in discovery from our perspective, Mr.
Kagan's testimony. There is a $31,000 check issued by --
signed by Ms. Renee Simchon drawn on the Sam Simchon
investment accounf, Thornbrook Holdings Bay Island, LLC to
Mr. Kagan in March of 2011 for 31,000 some.odd dollars for
repayment of loan. And you ‘can seé where-—— and like. I
said, signed by Mrs. Simchon. And you can see where in
October of 2010 Mr. Kagan transferred $210,000 through thé
County Bank to Mrs. -- to the County Bank locan for Renee
Simchoﬁ._ And this loan was.tied to a property over in
Laurens County that sold in March of 2011, I believe. And
that's when the $30,000 check was cut. So we've got the
satisfaction of mortgage, the deed where Ms. Simchon signed
transferring title to the buyer. And we think all this
shows the parties' intent that there was a -- and confirms
their agreement. The written agreement that's lost. And
also, I would suggest that it does comply with the Statute
of Frauds. And further, while South Carolina is kind of --
THE COURT: Was there'anything listed on the HUD
statement when the property.was sold? Because that would
have been prepared theoretically by the Defendant if she was

the agent, and i1f there was something reflected on that in



10
11
12
13
14
15
16
17
18
19
20
21
2
23
24

25

terms of paying off the loan or -- I assume there was
nothing on. the HUD?-

MR. TINSLEY:‘ I do not believe so. I am not in
possession of the HUD, and I believe I did see it in the
depositions.

| MR. MCCALLUM: We made you a cépy at deposition.

MR. TINSLEY: Okay, well...

THE COURT: I'm sorry to intérrupt. Go ahead, piease.

MR. TINSLEY: I don't seem to currently be in -- but it
was —-- the HUD was there and.I've seen it. But I believe my
understanding, just going fo.meﬁory, is that the money went
straight to Mrs. -Simchon, and then she cut the $31,000 check
to Mr. Kagan and then took 180 that we claim he was still
owéd uhder their agreement and gave it to Mr. Simchon
without his knowledge. But some states also -- South
Carolina hasn't ruled one way or the other on the lost --

this lost memorandum exceptién of the Statute of Frauds,

which basically it's -- the states that have recognized it,
essentially they require -- they allow parol evidence to
prove the existence of a -- of a contract that's contained

in a lost or destroyed document and they require clear and
convincing evidence as a standard, is my understanding. So

the same with all these writings. We would say that that --

that gets there.

And also, I'll just point to section three --



10
11
12

13
14

15

16

17

18

19

20

21

22

23

24

25

8

subsection . three of.the Lender Statute of Frauds which -- I
mean, it specifically excludes a loan of money used for
personal, family, or.household purposeélfrom that statute,
and it also does not apply to promissory notes, real estaté
mortgages, security agreements, guaranteea surety agreements
and lefters of credit. So«I,don'f -1 don't think this
loan is barred by the statute that they rely on.

As to the Statute of Limitations, heré’s where it- gets
murky. As Your Honor knows, allegevthe two other ldans to

Mr. Simchon, or to Bay Island, and those have been dismissed

for no writing. I mean, we never claimed there was a

writing on those. And Mr. Kagan Was still receiving

payments from Mr. Simchon, and some from Mrs. Simchon, up

until November 6f.2013, and we filed this suit in 2015. So

at that point, if he's receiyihg payments from Mr..Simchoh
on whatever loan, théy sort of to me could be very
feasonable in thiﬁking that Mr. Simchon was acting as Mrs.
Simchon'é agent, and vice versa. The fact is, he's getting
paid, so why would he. file a lawsuit. And he filed a
lawsuit once he quit getting paid. We say that'sAwhen the
breach occurred in November of 2013 and he filed in 2015.
So werthink we're timely.

Thank you, Your Honor.

THE COURT: Thank you. You want to --

MR. COLEMAN: Thank you. So Mr. Kagan, really he's --
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as a matter of law he's out of luck either way. So even if
Your ﬁonor éssumes based on the parol evidence that opposing
counsel just discussed, if that's enough to give rise based
under this lost memo standard, which our court is not even
official accepted. And I'll get to the case at issue here.
Even if that's the case and there is a contract, then under
the Statute of Limitations he ioses because as Your HQnor
knows, under the Glover vs. Lockheed case, a promiésory
estoppel cléim is only applicable when a contract does not
exist. So if you're saying a contractvdoes éxist then the
claim's not timely on the second loan. And so, it's out as
a ﬁatter'of law. |

And, Your Honor, also with respect to the lost‘memo
issue. The case reélly that is on point here is the Yadkin
Valley Bank and Trust case versustaktree Homes case. And
in that case our Court of Appeals, it basically affirmed the
grant of summary judgment under the Lender Statute of Frauds
under very similar circumstances. And here it's stated on
appeal, actually on a writ to the Supreme Court, the --
which was -- which the Supreme Céurt also affirmed it. But
on appeal the opposing side tried to argué, tried‘to cobble
togethér some things to constitute this lost memo document.
And the standard is indeed clear and convincing evidence.
And I will submit, Your Honor, that really under that --

under that case the documents that are provided as -- as
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10
parol evidence, theykdo not rise to the level of clear and
convincing evidence of existence‘of a contract which is the
threshold. 1It's not preponderance of the evidence. It's
clear and convincing. And those documents don't —- don;t
reference a loan. They don't even, you know, have any éf
the loan terms in them; And I think without that they, once
again, do not rise to that/level of Qlear and convincing
evidence.

So whether or not Your Honor decides thére»is a
contract, it's still out as a matter of law because it
violates'the’Statufe of Frauds. And if Your Honor decides
thatlit's an implied contract it also is out as.a matter of
law under the Wells Fargo Vs.vCarter case.

THE COURT: 1I've been leafing throughbsome of what Mr.
Tinsley handéd up, and obviously I haven't had an
opportunity to také a good hard look at what the Plaintiff
has provided. vIn the Defendant's memorandum they reference
deposition testimony of Mr. KaganAwhere he basically -- it
says, "Rather Plaiﬁtiff agree --" and I'm lodking on page

three. Rather Plaintiff agreed to this arrangement based

on, quote, a handshake and a look in the eye, end quote.

And there's reference to6 a cotton investment and things of

. that nature. I mean, can -- can you expand, Mr. Tinsley on

-- and, of course, I'll look at the deposition exéerpts that

you've attached. But can you expand on -- if there's a lost
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writing obviously this isn't a handshake and a, you know,
look in the eye kind of agreement. But, I mean, was there
somewhere in the deposition where someone testified that.at
some point this was reduced to writing, or that there were
emails or any kind of communication that could be
interpreted as a writing? Obviously the Court is in a
difficuit position. If the Court is being.asked to enforce
a contract, then the question becomes, well, what was the
agreement. And it's hard for the Court to speculate —-- I
mean, the Court's not supposed to even speculate about the
terms absent a writing. |

MR. TINSLEY: Yes, sir, four Honor.

THE COURT: That's what I'm really;struégling with more
than anything else. |

| MR. TINSLEY: Mr. Kagan did testify that Mrs! Simchon

drafted their -- the éecond loan, drafted a contract between
them. I think the handshake and the look in the eye, I
think that's where we get to the murkiness, because
admittedly his dealings with Bay Island through Mr. Simchoﬂ
for loans one and three were not reduced to writing, and I
think that's where the handshake and look in the eye come
into play is that -- and also, he was still getting paid up
until November of 2013 is where I think the handshake, look
in the eye and dealing with Mr. Simchon, because admittedly,

Mr. Simchon was not ever a party to any written agreement.
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"testimony,

But Mrs. Simchon and hinm did, and there's specific

THE COURT:

I believe I cited in here --

and that it was signed by all involved and that now that

document is gone missing?

Kagan's deposition this specifid'issue is addressed.

12

Are you saying that she drafted a contract

MR. TINSLEY: Correct. Signed by those two. I don't
-- I haven't heard -- I haven't séen anything saying that
Mr. Simchon signed that agreement.

THE COURT: Right. I understand that.

MR; TINSLEY: But, yeah; that's -- that is what we're

'saying, Your ﬁonor.

MR. MCCALLUM: May I, Your Honor?

THE COURT: Sure.

MR. MCCALLUM: Your Honor, if you -- on page 33 of Mr.

THE COURT: Hold on. Let me look at page 33 then, if I

may.

Mrs. Simchon that I turned to.
MR. MCCALLUM: Okay, I'm --
THE COURT: Hold on.
MR. MCCALLUM: Yeah.
THE COURT: I got it.

I'm where I think

I think that -- well, no, this is the deposition of

Maybe I have it.

you are.

MR. MCCALLUM: (READING) When did you say to Renee

Simchon, if ever, Renee, I want my $210,000?

because again this was all verbal.

Let me think

It was all based on

14
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13
trust. There were‘not writings? Answer. There was a
writing contract from Renee to me and that's how we agreed
on the 1,250. And 1,250 refers to the interest payments.
You have a copy of such writing? That I;d have-to find.
There was a verbal -- 1 mean} a wiitten agreement. This
lawsuit has been pending, what, for a year and a half or
more. I've moved four times. Question. That's finé.
Answer.- I have to find the papefwork. Question. Have you
been able to identify any writing that represents this

transition? Answer. From Renee to myself? Question. Yeah,

or you to Renee. Answer. I'm working that -- on that right .
now. I mean, like I said, Ed, I've moved four times. I've
checked through -- Question. So as of today you cannot

produce a writing?. Answer. As of right now I cannot
producé a writing: As of right now that's correct, yes.
Mrs. Simchon, on the other hand, denies that there wés
ever a writing between them. She's never acknowledged that
there was a writing betwéen them. And, Your Honor, even if
there were writing, I think that there's an important-point
that's kind of being glossed over here, and that is if you
believe everything that the Plaintiff said, that he loaned
the $210,000 and he was supposed to get his $210,000 back
when the house closed, even assuming all that, what happened
was, and as the Plaintiff has acknowledged, he received a

L

$31,616.46 check. That represented $30,000 of principal and
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14
the interest that was due for the last month when the house
closed. The other $180,000 went to Mr. Simchon's investment
acéount. Into the cétton futures. Mr. Kagan knew that in
2011. 1If he had a problem with Mr. Simchon making ﬁhat
investment on his behalf, he should Have raised that then.“.
Not in 2015 four years later and claim that it was a loan.
He acquiesced and he acknowledges in his deposition that he
acquiesced in Mr. Simchon receiving that money and investing
that money on his behalf.

If you look at his -- page 56 of his deposition.
(READING) Did you ever make a requesflto Reneé Simchon?
Answer. >I did not authoiizé Renee Simchon. Question. Did
you make a reqﬁest? >Answer. I don't -- I:don’t recall if I
personélly went to her office and said Rénee,'I need $5,000.

I don't recall that. Question. Is the answer to —- Answer.

. My dealings were with Sam Simchon after this money went to

Sam Simchon. That's what I'm saying to you. This money
went to Sam Simchon. I worked for Sam Simchon. I trusted
Sam Simchon. I trusted Renee Simchon.

The point being that we're looking at one loan. We're
looking at this one number two loan. Tﬁis $210,000 loan.

In March of 2011 that loan ceased to exist. $180,000 was

"paid towards the investment account and the $31,616 was the

balance of the loan plus the interest on the loan that was

due at that point in time. That was the end of Mrs.
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Simchon's obligation, if any, to Mf. Kagan.

MR. COLEMAN: Your Honor, just to add -- Walker
Coleman, just to add one. - So essentially what Mr. Kagan's
counsel is stafing, he's basing this on -- on really the
téstimohy of Mr. Kagan and in the - in the Yadkin case.
Again, the Couft -- it's a cited quote in,hefe. It says the
very purpoée in the Statute of Frauds is defeated where the
sole proof of the existence and contents of the document aré
relied upon to avoid the statute is the testimohy of the
Plaintiff. You know, once again, that goes to the clear and
convincing standard. The heightened level required to
define as to parol evidence is sufficient to'constitute a
writing that should:——‘that should_exiét.

-THE COURT: All right. I assume that the futufe -- the
Defendant's position-is that the futureé investment didn't
quite work out the way everyone had hoped. Is that -- am I
putting that mildly?

MR. 'MCCALLUM: They lost a significant amount of money.
Yes, sir. Although Mr. Simchon did make payments on that --
there was no distinction in any of fhe payments whether it
was loans one, two, or three that Mr. Simchon transferred
the money to Mr. Kagan. And there's arguments as to whether
those transfers were bonuses or whether they were payments
on loans. But you dismissed all those claims againét Mr.

Simchon.
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THE COURT: Mr. Tinsley, you wanted another word?

MR. TINSLEY: I'm just -- this cotton futures stuff,
our position is Mr. Kagan didn't -- had no knowledge that
that's what happened to the money until -- he was never

provided any statements until we get into this lawsuit and
Mr. McCallum provided us documents showing where $180,000
went into a cotton futures account. And so, I don't -- I
think you've got to have full knowledge of the facts, and
eur position is that Mr. Kagan did not. So I don't think
you can acquiesee in eomething withont full knowledge of any
facts. And also our position is. a breach didn't occur until
the payments stopped;being made .
| THE COURT: I understand your position on the Statute
of Limitations. I ﬁhink the threshold issue‘is really
whether or not this‘agreemenﬁ"——'aésUming for the moment
that there was an agreement along the iines of what you're
saying, whether that's enforceable at law or in equity;

Allow me to look at the file and do a little bit of
independent research myself, and Ivhope to have you all
something =-- a decision on this by the end of the week, if
not sooner. Okay?

"MR. MCCALLUM: Your Honor, would you like copies of the
depositions? There's just two.

THE COURT; I'think I may have been provided with -— I

saw the relevant portions, I think, from both Simchon and
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Kagan. So if there's something in addition to what I've
already been provided that's relevant, feel free to shoot it
my way. But I'm assuming that you all hit the high notes
with what has been provided so far.

MR. McCALLUM: We will déuble check it --

THE COURT: If you all would --

MR. McCALLUM: --in thé next 48 hours if we feel there's
something else relevant.

THE COURT: That's fine.

MR. COLEMAN: And, Your Honor, would it be helpful for
the parties ---the respective parties to also submit a
proposed. order for Your Honor?

THE COURT: No. 1I'd rather -- instead of one side
wasting tiﬁe, I'd rather make my decision and then I'll be
in touch with you all on what I do, if I could.

MR. MCCALLUM: Thank you, Your Honor.

MR. COLEMAN: Thank you.

- MR. TINSLEY: Thank you for your consideration, Your
Honor.

- — - END OF REQUESTED TRANSCRIPT OF RECORD - - -
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