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PROCEEDINGS
The Court: We'll call the case of the State of South
Carolina versus Jerry Lee Dickey. It's my understanding
from the attorneys that were present in the courthouse
yesterday that he is not here as of this morning; is that
correct?

Mr. Hogge: That's correct, Your Honor.

The Court: All right. I know we have a Jackson v.
Denno. So what we will do is we will go forward with the
Jackson v. Denno. I'd like to be as surgical as possible

as quickly as possible so the jury doesn't have to wait
any longer than they have to. After we do the Jackson v.
Denno, we'll select our jury. And then if Mr. Dickey is
not here at this point, I'll entertain a motion to proceed
in his absence. So you may call your first witness.

Mr. Hogge: The State calls David Dover from the
Clover Police Department.

Charles David Dover, after being duly sworn,
testified as follows:

Direct Examination

By Mr. Hogge:
Q Good morning, Officer Dover. Give us your full name
for the record.
A Charles David Dover.

Q Where do you work?
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Direct Examination by Mr. Hogge
A For the Town of CIOVEr FPolice Départment.
Q What's your position there?
A I hold the rank of captain.
0 And what does that mean?
A I'm responsible for administrative day-to-day duties

and also some patrol duties or enforcement action as

necessary.

Q Okay. And do you supervise other officers with the

Clover Police Department as part of that?

A Yes, sir.

Q And how many?

A Roughly 24 full-time patrol and reserve unit.

Q Were you involved at all in this case involving Jerry

Dickey that took place August 28th, 20147

A Yes, sir, I was.
Q What was your involvement?
A As a —-- in a supervisor capacity, I monitored a

pursuit that took place and made decisions based upon
information learned, and then from an enforcement capacity
when I switched roles, I went —— drove in to North
Carolina where the pursuant was terminated in an attempt
to locate the defendant or the suspect vehicle and the
defendant and did so up in Gastonia, North Carolina.

Q Okay. And how was the defendant actually detained?

Who detained him?
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. Direct Examination by Mr. Hogge
A Gastonia Tity, North Carolina, Police.
0 It is right that they had pending charges on him and

they toock him into custoedy in Gastonia?

A That is correct.

Q Okay. And at what point did you speak with him about
this case?

A With the defendant?

o] Yes.

A I located the defendant on a side street up in
Gastonia just off of U.S. Highway 321 and engaged him in
general conversation as we awaited Gasténia City Police to
arrive. And during that conversation initially the
defendant denied being in South Carolina but then later
came in another statement and indicated that he had been
in South Carolina, but he had not shoplifted any
merchandise while he was there.

Q Let's talk about when you went to the Gastonia jail
to speak with him.

A Okay.

Q When you went to speak with him in the jail, he was

in custody, I presume.

A That is correct.
0 And did you advise him of the nature of the
investigation?

A I did. I advised him of the nature of the
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Direct Examination by Mr. Hogge

investigation,anda I also, both verbally and in writing,

advised him of his Miranda rights, of his right not to

speak with me without an attorney present if he so chose.

Q

Okay. And describe —- you say you advised him in

writing. How did do you that?

A

At the Clover Police Department we have a standard

form called a Miranda form that we utilize when we

interview folks, and he was given a Miranda form to review

while I read it to him, and he initialed each line of the

Miranda and then signed the waiver at the bottom.

Q

A

Q

A

Okay. Do you still have that written form today?
I do not; I apologize.
And why is that?

Somewhere in preparation of the case file, that file

—— that document has been lost.

Q

Okay. And -- but did he verbally acknowledge to you

that he understood his Miranda rights?

A

Q

He did, yes.

Did he verbally express to you that he wished to

answer your questions?

A

Q

A

He did.

And what did he tell you?

He -- in conversation, the defendant and I —- we

spoke about a lot of things. He wanted to talk about some

of his past and some of his problems as well as some
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o Direct Examination by Mr. Hogge
religion. So W& sSpoke about & 1ot of things in that room,

but getting to the gist of what I was there for,

Mr. Dickey did admit to me that he was in the town of
Clover, South Carolina. He did go into our Family Dollar
on U.S. Highway 321. He did shoplift merchandise: Tank
tops, tee shirts, other miscellaneous items along with
some cleaning products and that he put those in his pants
that he was wearing and walked out of the store. He
advised me that he knew that the clerk —- he was
suspicious that the clerk was on to what he was doing
because they made eye contact as he was leaving the store,
and then he got into his car and drove north on 321.

He spoke about observing a police car, Clover police
car, coming toward him in the opposite direction. He was
going north; the police car was coming south. He advised
that he looked at the officer and the officer looked at
him and at that point he sped up hoping to make it up to
the North Carolina line as to avoid the officer, but he
also talked about the police officer was able to catch up
to him with blue lights and sirens activated and he
continued to flee into North Carolina.

Q And back to the  advisement, did you advise him that
he had the right to remain silent?
A I did.

Q Did you advise him verbally and on that form that
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Direct Examination by Mr. Hogge o
anything he s&id could and would be used against him in a

court of law?

A I did.

o] Did you advise him that he had the right to talk to a
lawyer and have him present with him while he was being
questioned there at the jail-?

A I did.

Q Did you advise him that if he could not afford a

lawyer that one could be appointed to represent him before

questioning?
A I did.
Q And did you advise him that —-- well, let me back up.

Did it seem that he understood all his rights?
A Yes. . It was very clear to me that he understood

those rights.

0 At any point did he assert his right to talk to an
attorney?

A He did not.

0 And was his statement reduced to writing?

A He would not make a written statement. He only

agreed to speak with me verbally about the accident.

0 Okay. And did you identify yourself as a police
officer?

A I did, dressed in similar attire as you see me today.

Mr. Hogge: Okay. I have no further question.
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David Dover - Jackson v. Denno hearing

Craogss-—oxamination hy M Smith
A

The Court: Mr. Smith?

Mr. Smith: Thank you, Your Honor. May it please the

Court?
Cross—-Examination
By Mr. Smith:
Q Captain Dover, when you were first speaking with
Mr. Dickey on the roadside, did you go through Miranda
rights with him then?
A No, sir. At that time he was not in our custody, as

we were in a different state up in North Carolina and

there —— and I was not taking him into custody.
Q Was he free to leave that point?
A He was. At any point in time he could have turned

around and got in his car and driven away, and there was
nothing that I could have done to stop him.

0 Okay. And when you say you just engaged in general
conversation, was the conversation actually about the
alleged offense?

A Yes. When I‘approached ~— when I got out of my
vehicle, he was already out of his car, standing on the
side of the road, and I got out of my unmarked Chevrolet
Tahoe. ©No blue lights were activated, nothing, and walked
up to him and asked him could I speak to him for a moment
and he said, "Yes." But he was very nervous acting. He

could clearly see that I was a law enforcement officer,
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David Dover - Jackson v. Denno hearing

Crogss_oyvamination hy Mx Smith

and I advised him that I would like to speak with him
about an accident that just occurred down in South

Carolina.
o) The Tahoe that you described, is ‘it -- is it equipped

with recording equipment?

A It is not.

Q And did you have any sort of recording equipment with
you?

A I did not.

Q How about with the subsequent conversation at the
jail?

A There was no recording equipment there either.

Mr. Smith: No further questions.

The Court: Okay. Good enough. All right. Thank
you, Officer. You may step down. Anything further?

Mr. Hogge: Nothing from the State.

The Court: Okay. All right. Motions from the
defense?

Mr. Smith: Yes, Your Honor. At this time I would
make a motion to suppress the statement based largely upon
the first interview. He was not read his Miranda rights
there. He gave a statement clearly in response to
questiocning concerning the actual offense. He should have
been read his Miranda rights. He gave a statement then,

and based upon that, I think it then becomes the

11
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equivalent of a fruit of the poisonous tree. He then
gives a later statement about something he thinks he's
already given a statement about which was procured
improperly! So I would ask that the subsequent statement
be suppressed as well.

The Court: Okay. Was the initial statement -- did
it take place in the State of North Carolina? Is that
what I heard?

Mr. Smith: Yes, Your Honor.

The Court: I presume just over the line; is that
correct?

Mr. Smith: Yes, Your Honor.

The Court: Okay. All right. 1I'm going to make a

threshold determination of the admissibility of the

statement. The question is whether, of course, it was
voluntary and whether the —-- his Miranda rights were
complied with. In the first instance, the —- although it

doesn't necessarily have to be a custodial interrogation,
clearly he wasn't in custody and the officer didn't have
jurisdiction to effect any type of arrest at that point,
and he volunteered the information.

Thereafter, he was administered the Miranda warnings
and was advised of his right to remain silent and of his
right to have counsel present and chose to make

statements. Of course, I find that it's by a
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preponderance of the evidence. Ultimately, the weight and
credibility of those statements and whether, in fact, they
were voluntary will be an issue to be determined by the
jury in the trial of the case. Okay? All right.

Mr. Smith: Thank you, Your Honor.

The Court: Anything before we bring the jury up?

Mr. Hogge: Nothing from the State.

The Court: Okay.

Mr. Smith: No, Your Honor.

The Court: Call the jury up.

(Whereupon, the jury panel was brought into the
courtroom.)

The Court: Good morning, ladies and gentlemen. Good
to see you again. Welcome up to the courtroom as opposed

to jury qualification room. I'll remind you this morning

that you remain under the oath that you took on Monday

morning to tell the truth. Just as on Monday morning when
we were qualifying the jury, I have certain gquestions I
need to pose to youl Those questions relate specifically
to the case that will be called to bar this morning.

We will proceed in much the same fashion that we did
downstairs. That is, if any of the responses to the
question that I pose to you are in the affirmative, then
please stand up and state your name and your juror number,

name and juror number, and then give whatever response is

13
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appropriate when I call on you.

Ladies and gentlemen, we are calling to bar this
morning the case of The State versus Jerry Lee Dickey. 1In
this instance, the State has charged Mr. Dickey with
failure to stop for a blue light and with shoplifting.

Now, ladies and gentlemen, before we get started I
need to tell you something that is very important, and
that is that the defendant, Mr. Dickey, is presumed
innocent until the State proves each and every element of
each offense beyond a reasonable doubt. Now, tell you
that because it is a very important premise in our
judicial system, in the United States of America, in the
State of South Carolina, and in the County of York. As we
sit here right now, Mr. Dickey is presumed innocent and he
wiil retain that presumption of innocence until such time
as 12 deliberating jurors decide —— unless and until 12
deliberating jurors determine that the State has met its
burden of proof of proving each and every element of each
offense beyond a reasonable doubt.

Now, the reason I tell you that is because before we
get started, I'm going to read portions of the indictment
to you. I don't want you to think that because I am
reading the indictment to you that I am suggesting that
those are the facts in this case; I'm not. I'm simply

reading the allegations so that when I ask you questions,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

you can answer them intelligently and you will know what
the allegations in the case are.

Ladies and gentlemen, the indictment is simply a
charging paper. It is not something that you accept as
fact. Twelve deliberating jurors will determine what the
facts are in the case.

So, ladies and gentlemen, the first indictment that
would be before the Court today is The State versus Jerry
Lee Dickey, and that is indictment number 2015-GS-46-892
for failure to stop for a blue light. The State would
allege that Mr. Dickey did on or about August 28th, 2014,
in York County while driving on a road, street or highway
in the state failed to stop when signaled by a law
enforcement vehicle by means of a siren or a flashing
light.

Ladies and gentlemen, the next matter that we will
take up is The State versus Jerry Lee Dickey, indictment
number 2015-GS-46-891 for shoplifting. And the State
would allege that Mr. Dickey did on or about August 28th,
2014, in York County take possession of, carry away,
transfer from one part of the store or to another or cause
to be carried away merchandise valued at less than $2,000
at the Family Dollar in York County.

Now, ladies and gentlemen, the first question that I

need to ask you: Is there anyone among you who has any

15
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prior knowledge, any prior opinion, or any previous
position regarding the parties or allegations in this
case? All right. Let the record reflect no affirmative
response.

Ladies and gentlemen, the defendant in this case is
Mr. Jerry Lee Dickey. Is there anyone among you who has a
personal, professional, or family relationship with the
defendant, Mr. Dickey? All right. Let the record reflect
no affirmative response.

Ladies and gentlemen, the defendant in the case is
represented by Mr. Phil Smith of the York County Bar. Is
there anyone among you who has any personal, professional,
or family relationship with Mr. Smith? All right.

Ladies and gentlemen, the State of South Carolina is
being represented by Mr. Mafthew Hogge of the York County
Solicitor's Office, the Sixteenth Circuit Solicitor's
Office. Is there anyone among you who has any family,
personal, or professional relationship with Mr. Hogge or
with any employee or member of the Sixteenth Circuit
Solicitor's Office?

All right. Ladies and gentlemen, potential witnesses
in this case include David Dover of the Clover Police
Department, Johnny Neelands of the Clover Police
Department, Tanner Davis of the Clover Police Department,

and Margaret Knight of the Family Dollar Store. Ladies
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and gentlemen, is there anyone among you who has a
personal, professional, or family relationship with any of
those proposed witnesses? Yes, ma'am?

Juror Porter: Brittany Porter, juror number 19 --
179.

The Court: Yes, ma'am.

Juror Porter: My mother is the -- an employee under
Margaret at Family Dollar.

The Court: Okay. So she's employed at Family
Dollar?

Juror Porter: Yes.

The Court: Okay. Knowing that, ma'am, do you
believe that you could still be a fair and impartial juror
in the trial of this case and enter a verdict in
accordance with the law?

Juror Porter: Yes, sir.

The Court: Okay. Thank you for telling me; I do
appreciate it. Anyone else? All right. Ladies and
gentlemen, is there anyone among you who has been
prosecuted by the Sixteenth Circuit Solicitor's Office or
had a family member prosecuted by the Sixteenth Circuit
Solicitor's Office? All right. Let the record reflect no
affirmative response.

Is there anyone among you who has ever been

prosecuted for shoplifting?

17
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.Juror Mayberry: 1I'm Tori Mayberry, juror number 137,
and I have been charged with shoplifting.

The Court: Okay. Do you think, given that fact,
that you could still be a fair and impartial juror in the
trial of this case, ma'am?

Juror Mayberry: Yes, sir.

The Court: Okay. Thank you for telling me; I do
appreciate that. 1Is there anyone among you who has been
—— who has formerly been employed by law enforcement? All
right. Let the record reflect no affirmative response.
Is there anyone among you who has an immediate family
member who is currently employed by law enforcement?

Juror Pigott: Mark Pigott, juror 176.

The Court: Yes, sir.

Juror Pigott: My son-in-law is a Rock Hill City
police detective.

The Court: Okay. Do you think you could still be a
fair and impartial juror in this case, sir?

Juror Pigott: I do.

The Court: Okay. Thank you for telling me; I
appreciate it. Yes, ma'am?

Juror Steele: Jordan Steele, juror number 209. My
cousin is the chief's assistant at the Rock Hill Police
Department.

The Court: Okay. Do you think you can still be a
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fair and impartial juror in this case?
Juror Steele: Yes, sir.
The Court: Okay. Yes, ma'am.
Juror Blanks: Anna Blanks, juror number 21.

brother-in-law is a policeman for Lancaster County.

My

The Court: Okay. Do you think you could be fair and

impartial given that fact, ma'am?
Juror Blanks: Yes, sir.

The Court: Okay. Thank you. Yes, sir.

Juror Yost: Jimmie Yost, juror number 248. My

cousin is a York County sheriff's deputy.

The Court: Okay. Do you think you could still be

fair and impartial in this case, sir?
Juror Yost: Yes.

The Court: Okay. Yes, ma'am?

Juror Spearman: My son —-- Janice Spearman, 203. My

son is a Cleveland County, North Carolina, sheriff'

deputy.

S

The Court: Okay. Do you think you could still be

fair and impartial in the trial of this case?
Juror Spearman: Yes, sir.
The Court: All right. Thank you. Yes, sir?
Juror Nicastro: Ronald Nicastro, juror 162.
father is an N.Y.P.D. cop.

The Court: Okay. Do you think you can still

My

be fair

19
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and impartial in this case, sir?

Juror Nicastro: Yes, sir.

The Court: Okay. Thank you. Is there anyone
among you who has been a member of or a —-- has volunteered
for or has financially contributed to an organization
which advocates for either victims' rights or-for criminal
prosecution? Now, when I say that, I mean organizations
like MADD, Mothers Against Drunk Driving, or SADD,
Students Against Drunk Driving, or any other like
organization that advocates for victims' rights or
criminal prosecution. All right. Let the record reflect
no affirmative response.

Is there anyone among you who has contributed monies
or a member of the Fraternal Order of Police or the South
Carolina Law Enforcement Officer Association, the trooper
association or any other law enforcement? Yes, sir.

Juror Cullen: Matthew Cullen, 53.

The Court: Okay. All right. You contribute to
which one?

Juror Cullen: Probably a couple of them.

The Court: Okay. Do you think, given that fact, you
can be a fair and impartial juror in this case, sir?

y
Juror Cullen: Yes, sir.
The Court: All right. Thank you. Yes, sir?

Juror Faris: I'm Don Faris, number 77. I'd say the
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same thing; I've given to them. I have a criminal justice

degree, but that was many years ago.

The Court; Okay. Do you think you could still be
fair and impartial in this trial, sir?

Juror Faris: Absolutely.

The Court: Okay. Thank you for telling me. Yes,
sir?

Juror Moss: Scott Moss, juror 156.

The Court: Yes, sir.

Juror Moss: I've contributed to the Fraternal Order
of Police.

The Court: Okay. Do you think you could still be
fair and impartial in the case, sir?

Juror Moss: Yes, sir.

The Court: All right. Thank you for telling me; I
do appreciate it. 1Is there anyone among you who currently
owns or has ever owned a retail establishment or a retail
business? Yes, sir?

Juror Faris: Yes, sir, juror number 77, Don Faris.

The Court: Yes, sir.

Juror Faris: My brother and I own a hobby stop in
Rock Hill.

The Court: Okay. Do you think you can still be fair
and impartial in this case, sir?

Juror Faris: Yes, sir.

21
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The Court: Okay. Thank you. I appreciate that. Is
there anyone among you who has been the victim of a
shoplifting crime? Same response?

Juror: Same response.

The Court: I said: Do you think you can still be
fair and impartial in the trial of this case, sir?

Juror: Yes, sir.

The Court: Okay. Thank you. Anyone among you who
ever worked at or owned stock in Family Dollar? All
right. Let the record reflect no affirmative response.
Is anyone on the jury panel a frequent customer of the
Family Dollar in Clover, South Carolina?

Juror Porter: I'm Brittany Porter, juror number 179.
I go there frequently because my mother does work there.

The Court: Okay. Do you think you could still be
fair and impartial in this case, ma'am?

Juror Porter: Yes, sir.

The Court: All right. Thank you very much. Is
there anyone among you who, for whatever reason, feels
that you could not be a fair and impartial juror in the
trial of this case? Okay. Let the record reflect no
affirmative response.

Counsel, any additional questions in voir dire?

Mr. Hogge: ©No, Your Honor.

Mr. Smith: None from the defense, Your Honor.
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The Court: Okay. Good enough. All right. Ladies
and gentlemen, at this point what we're going to do is
we're going to select a jury. We'll select 12 jurors and
we'll select one alternate juror. The reason we select an
alternate is in many cases one of the original 12 jurors
will not be able to fulfill his or her obligation because
of sickness, because of family sickness or because of
accident. And sometimes it's disclosed when a witness
gets up. They may know the witness and didn't recognize
it when we went through the qualifications in the
beginning. So it's important that we have an alternate.
An alternate's role on the jury is just as important as
any of the 12 original jurors.

What I have in my hand is a strike sheet which is a
strike sheet that was randomly generated by the Clerk of
Court. You appeared —- your names appear in a list in a
random order.

What will happen is the Clerk of Court will call your
name in order as you appear on the.list. What I would
like for you to do, if you would, please, is just stand up
right where you are. The attorneys will then make strikes
or peremptory challenges. The attorneys have the
discretion and the authority to make peremptory challenges
or strikes for just about any reason. They have certain

narrow limitations, but they can make a strike for just

23
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about any reason.

If you are stricken, please don't take offense at it
or if you're put on the jury, please don't take offense at
it. I would also suggest to you not to try to divine why
it is that an attorney may have stricken you or let you on
the jury. If you try to get into a lawyer's head, you'll
be as crazy as we are. So I encourage you to try to
resist that temptation.

And what will happen is when you stand up, if you
hear twice from each attorney either "please swear the
juror™ or "please seat the juror," then you will have been
selected for the jury. If you'd bring all your stuff and
come have a seat in the jury box... If you hear from
either one of the two attorneys "please excuse the juror
from the trial of this case" or "please strike the juror,"
that means that you will have been stricken from the case
and you can have a seat where you are.

Each side will have five strikes, so as we éo
through, I'l1l be counting, and each side will have the
opportunity to give five, for a total of ten. Okay? Am I
correct in the number of strikes, gentlemen?

Mr. Smith: Yes, Your Honor.

Mr. Hogge: Yes, Your Honor.

The Court: All right. So having said that, ladies

and gentlemen, I will turn it over to the Clerk of Court
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to begin calling the roster of names.

The Clerk:

for the State?

Number 49,

Number 17,

124,

Number 146,

Mr. Hogge:
The Clerk:
Mr. Smith:

The Clerk:

Mr. Hogge:
The Court:
Mr. Smith:
The Court:
Joy
Mr. Hogge:
The Clerk:
Mr. Smith:

The Clerk:

Cynthia Lankford.

Mr. Hogge:
The Court:
Mr. Smith:

The Clerk:

Mr. Hogge:

number again?

Lisa Collins.

McKenzie Miller.

Number 23, Terrin Boddie. What say you
Please present the juror.

And the defense?
Please seat Ms. Boddie.

Please have a seat in the jury box.
What say you for the State?
Please present the juror.

And the defense?
Please seat Ms. Collins.

Please have a seat in the jury box.
Benfield. What say you for the State?
Please present Ms. Benfield.
And the defense?
Please excuse Ms. Benfield.
You're excused from this case. Number
What say you for the State?
Please present Ms. Lankford.

And the defense?
Please seat Ms. Lankford.

Please have a seat in the jury box.
What say you for the State?

I'm sorry. Could I have that juror

25
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The Clerk:
Mr. Hogge:
The Clerk:
Mr. Smith:
The Clerk:
Number 209, Jordan
Mr. Hogge:
The Clerk:
Mr. Smith:

The Clerk:

146. ,

Please present Ms. Miller.

And the defense?

Please seat Ms. Miller.

Please have a seat in the jury box.
Steele. What say you for the State?
Please present this juror.

And the defense?

Please seat Ms. Steele.

Please have a seat in the jury box.

Number 137, Tori Mayberry. What say you for the State?

Mr. Hogge:

The Clerk:

Please excuse Ms. Mayberry.

You're excused from this case.

Number 38, Brian Carter. What say you for the State?

Mr. Hogge:
The Clerk:
Mr. Smith:
The Clerk:
Number 203, Janice
Mr. Hogge:
The Clerk:
Mr. Smith:

The Clerk:

Please present Mr. Carter.

And the defense?

Please seat Mr. Carter.

Please have a seat in the jury box.
Spearman. What say you for the State?
Please present Ms. Spearman.

And the defense?

Please excuse Ms. Spearman.

You're excused from this case.

Number 16, Ellen Belk. What say you for the State?

Mr. Hogge:

Please present Ms. Belk.
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The Clerk: And the defense?
Mr. Smith: Please seat Ms. Belk.
The Clerk: Please have a seat in the jury box.

Number 33, Michael Buff.
Mr. Hogge: Your Honor, may we approach briefly?
The Court: Sure.
(WHEREUPON, the following bench conference was held

in the presence of the jury but not within the hearing of

the jury.)
The Court: Yes, sir?
Mr. Hogge: I move to strike. He's been convicted

of possession of cocaine and some other charges.

The Court: Do you have any objection to that?

Mr. Smith: Do we know if it's the right...

The Court: We can bring him up here and we can ask
him and we can match Social Security numbers. The
question is: Do we want to embarrass him and go through

that whole thing? If you want to, I will.

Mr. Smith: Can we just ask him if he has that
charge?

The Court: Yeah. We'll bring him up here and ask
him.

Mr. Smith: Thank you, Your Honor.

The Court: Mr. Buff, will you come up, please?

(Juror Buff joins the bench conference.)
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The Court: Mr. Buff,‘there's a person of your like
name who's been convicted of\a cocaine possession. Is
that you, sir?

Juror Buff: Yes.

The Court: Okay. All right. Well, then you're
disqualified from service on the jury.

Juror Buff: Ckay.

The Court: Thank you.

(This concluded the bench conference.)

The Court: All right. Mr. Buff is stricken for
cause by the State.

The Clerk: Number 56, Bernice Davis. What say you

for the State?

Mr. Hoggé: Please present Ms. Davis.

The Clerk: And the defense?

Mr. Smith: Please seat Ms. Davis.

The Clerk: Please have a seat in the jury box.

Number 162, Ronald Nicastro. What say you for the State?

Mr. Hogge: Please present Mr. Nicastro.
The Clerk: And the defense?

Mr. Smith: Please excuse Mr. Nicastro.
The Clerk: You're excused from this case.

Number 126, Larry Lee.
Mr. Hogge: You said 1267

The Clerk: 126. What say you for the State?
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Mr. Hogge: Please present Mr. Lee.

The Clerk: And the defense?

Mr. Hogge: Please seat Mr. Lee.

The Clerk: Please have a seat in the jury box.

Number 85, Rodney German. What say you for the State?
Mr. Hogge: Please excuse Mr. German.

The Clerk: You're excused from this case.

Number 51, Jacob Covington. What say you for the State?
Mr. Hogge: Please excuse Mr. Covington.

The Court: You're excused from this case.

Number 15, Christopher Beatty. What say you for the

Number 104,

State?
Mr. Hogge: Please present Mr. Beatty.
The Clerk: And the defense?
Mr. Smith: Please seat Mr. Beatty.
The Clerk: Please have a seat in the jury box.

Kimberly Hughes. What say'you for the State?

Mr. Hogge: Please present Ms. Hughes.

The Clerk: And the defense?

Mr. Smith: Please seat Ms. Hughes.

The Clerk: Please have a seat in the jury box.

Number 244, Shannon Williamson. What say you for the

State?
Mr. Hogge: Please present Ms. Williamson.
The Clerk: And the defense?
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Mr. Smith: Please seat Ms. Williamson.
The Clerk: Please have a seat in jury box. And

this will be for the alternate?

The Court: Yes, ma'am.

The Clerk: Number 250, Paul Ziegler.
Mr. Hogge: Your Honor, may we apprcach?
The Court: Sure.

(Whereupon, a bench conference was held.)

The Court: We'll allow strike for cause in this
case without objection. You can have a seat, Mr. Ziegler.

The Clerk: Number 173, Brenda Perrill. What say

you for the State?

Mr. Hogge: Please present Ms. Perrill.

The Clerk: And the defense? )

Mr. Smith: Please seat Ms. Perrill.

The Clerk: Please have a seat in the jury box.

The Court: All right. Counsel, any matters of law

or motions to take up with respect to the qualification
and/or selection of this jury panel?

Mr. Hogge: None from the State.

Mr. Smith: None from the defense, Your Honor.

The Court: Okay. All right. All right. Ladies and
gentlemen, for those of you who were not selected, either
congratulations or condolences are in order, depending on

your disposition.
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(Whereupon, the remainder of the jury panel was
excused from the courtroom.)

The Court: All right. Ladies and gentlemen,
congratulations. You are the lucky ones. We will begin
the trial of this case shortly. It is my understanding
from the attorneys that this should be a fairly short
trial. I hope that we can finish it by close of business
today; We shall see.

There are a few matters of law that I need to take up
with the attorneys before we begin the trial of this case.
So what I'm going to ask you to do is if you will retire
to your jury room, the bailiff will take you to —— show
you where your jury room is and give you some general
instructions, and I'll take up some matters of law with
the attorneys and we'll come back in and we'll start the
trial of this case. And when we start, I'll give you an
explanation of what we're going to do, the process we're
going to follow and what your role is as jurors.

So please —— as of right now, you don't know anything
about the case, but don't begin any discussions or
deliberations about the case. It's not appropriate for
you to discuss it yet, And I'll tell you precisely when
it's appropriate to begin discussing it. So bear with us
for a few minutes and we'll come back in and we'll start

-~ begin the trial of the case.
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(Whereupon, the jury left open court at 10:35 a.m.)

The Court: All right. Counsel, it's now 10:36. It
would appear that the defendant, Mr. Dickey, has not yet
arrived. So let's take up the matter of whether it's
appropriate to proceed in his absence this morning.

Mr. Hogge: Yes, Your Honor. I would like to mark as
a Court exhibit an e-mail that I emailed Mr. Smith. I
emailed him this on May the 6th. I will call Jerry -- the
subject of the e-mail is the Jerry Dickey trial. I wrote
him that I will call the case to trial the week of May the
18th. TIf he doesn'ﬁ show, I will seek to try him in his
absence. If I could mark this as a Court exhibit.

The Court: Seen that, Mr. Smith?

Mr. Smith: I have, Your Honor.

The Court: Okay.

(Court's Exhibit 1 was marked for identification.)

Mr. Hogge: And also, Your Honor, I would like to
mark as a Court's exhibit a bail proceeding form that was
signed by the defendant. On that form -- on the back of
the form it states, "I understand and I am informed that I
have a right and obligation to be present at trial, and
should I fail to attend the court, the trial will proceed
in my absence," and then right under that is the signature
of the defendant dated November 13th, 2014.

The Court: Mr. Smith, you've had the opportunity to
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review that, sir?

Mr. Smith: Yes, sir, Your Honor.

The Court: Okay.

(Court's Exhibit 2 was marked for identification.)

Mr. Hogge: And at this time, Your Honor, I would
just ask that you make a factual finding that the
defendant was notified to be the court today and also that
he was further notified that if he should not show up that
the trial would proceed in his absence. He was here in
court yesterday; you might have seen him in the courtroom,
Your Honor. He was wearing a black T-shirt. He was
seated in this area. So he was here yesterday. He was
told that the trial will start tomorrow, and he has
elected not to be present here today.

The Court: Pass me the two exhibits, please, that
you just introduced?

Mr. Hogge: Yes, Your Honor.

The Court: All right. Mr. Smith, I'd be happy to
hear from you, sir.

Mr. Smith: I don't have anything on this issue,
Your Honor.

The Court: Okay, sir. All right. Do you take any
exception to the factual allegations that the State has
made in this matter, sir?

Mr. Smith: I cannot take exception to them, Your
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Honor.

The Court: Good enough. All right. I do find that
Mr. Dickey was given notice of the date and time of
today's trial by a jury with the e-mail transmission. I
also note for the record that he was in court yesterday
and was advised that the trial would begin this morning.

I also take notice of the bond paperwork which
indicates clearly that he was advised of his rights, that
if he elected not to show that the State coﬁld proceed
with a trial in his absence. He indicated his
acknowledgmeﬁt of that fact by and through his signature
on the bond paperwork on November 13th, 2014. Therefore,
I do find that it's appropriate to proceed in his absence
this morning.

Mr. Smith, I do intend to tell the jury that —-- just
go ahead and address it up front that he's not here, that
we don't know why he's not here, but that's not relevant
to their consideration and that it's not relevant to the
ultimate decision that they make in the case.

Mr. Smith: Yes, Your Honor.

The Court: Anything further before we —— I'm going
to take a very short break before we bring the jury back
in. But is there anything further that we need to put on
the record?

Mr. Hogge: Nothing from the State.
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The Court: Okay.

Mr. Smith: ©Nothing from the defense.

The Court: All right. I'm not going to —— I'm not
going to limit you in any way with respect to your opening
statements. Just —-- just know that my expectation is that
it will be short and it will be essentially an
introduction of yourselves and your general case. Okay?

Mr. Smith: Yes, sir.

Mr. Hogge: Yes, sir.

The Court: Be back in in about five or ten minutes.

(A recess was taken from 10:41 a.m. to:10:51 a.m.)

The Court: A bench warrant for the defendant's
arrest, I'll execute that. You don't have to do that now,
just whenever you get around to it.

Mr. Hogge: Yes, sir.

The Court: Okay. All right. Ready for the jury?

Mr. Smith: Defense is ready.

Mr. Hogge: State is ready.

The Court: Good enough. If you'd bring them in.

(The jury entered the courtroom.)

The Court: All right. Ladies and gentlemen, we're
about to begin the trial of this case. Let me tell you
before we get started, because it's fairly open and
obvious to you, that the defendant, Mr. Dickey, is not

here today. I can't tell you why he's not here today
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because honestly I don't know. I honestly don't know, but
what T will tell you is that simply because he's not here
doesn't mean he's not entitled to a fair trial in
accordance with the Constitution and the rules of court.
So the fact that he is not here will not be relevant to
the wéy we try this case or to your ultimate determination
in the case.

Now, as I told you when we first got started, in the
State of South Carolina, in the County of York, and in the
United States of America, a criminal defendant is presumed
innocent until the State meets its burden of proving the
offense beyénd a reasonable doubt. Now, 12 deliberating
jurors will determine whether the State has met that
burden of proof.

Now, your role as jurors is to be the finders of
fact, and you will, based upon the evidence that's
presented in this case, determine what the facts are and
then you will apply those facts to the law as I give it to
you. Now, because you are the finders of fact, you have
the sole and exclusive authority to determine what the
facts are in this case as you determine them to be based
on tﬁe evidence that's presented at trial.

During this trial, there will be evidence presented.
Usually it takes the form of testimony from witnesses.

However, by and through the testimony of witnesses, you
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also may receive into evidence documents. You may receive
physical objects. You could get audiotapes and
videotapes, but all of that will be introduced in
accordance with the rules of evidence into the record.

I can't tell you exactly what will be intrcduced as
evidence because I'm in exactly the same posture that you
are right now and, that is, I haven't heard the case
either. So I don't know what evidence is going to be
presented, but you'll take that evidence. You'll look at
it and you'll determine what the facts are. Then you will
apply the law to the facts and determine whether the State
has met its burden of proof.

Now, I, by distinction from you as the judge of the
facts, I'm the judge of the law which means I'll tell you
what the law is as it applies to the evidence. I will
give you a charge on the law at the end of this case. The
reason I wait until the end of the case is because, just
like you, I don't know what evidence is going to be
presented, so I don't know what law will be applicable to
the evidence that's presented in this trial.

So just like you, I will be listening and I will be
determining what law applies, and then I will charge you
on the law at the end. You will take that law back to the
jury room with the evidence that's been presented,

determine what the facts are, and then apply the law to it
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and determine whether the State has met its burden of
proving each and every element of each offense beyond a
reasonable doubt.

So the way this case will proceed is after I've given
you this short introductory charge to let you know where
we're going, the attorneys wiil have the opportunity to
make opening statements. Now, those opening statements
are not evidence. It's simply the attorneys advocating
their respective positions.

Opening statements generally are short, and it's the
opportunity for the attorneys to introduce themselves and
their theory of the case. After they introduce
themselves, then the State will have the opportunity to
begin its presentation of evidence. The State goes first
because, as I told you, they have the burden of proof
Therefore, they —-- they proceed first.

They'll call a witness to testify. That witness will
"take an cath and then‘begin his testimony. The State will
examine that witness, that is, ask the witness questions.
Then the defense will have the opportunity to
cross—examine that very State witness ——- that very same
witness. After that witness has testified, then the next
witness will be called and so on until the State has
presented all of its evidence.

Then when the State rests, the defense will have the
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opportunity in its discretion to present witnesses and
evidence as well, although it's not compelled to. /When
the defense has finished presenting all of its evidence,
then we'll proceed to closing arguments. Now, closing
arguments again are just like opening arguments; that is,
it's not evidence to be considered by you. It's simply
arguments based on the evidence that's been presented.
They will be advocating their respective sides, trying to
persuade you to their respective positions.

After you've heard closing arguments, then I will
give you the charge on the law. After I've given you a
charge on the law, then you'll retire to your jury room
and you'll begin your deliberations.

Now, please don't begin any deliberations until I
tell you to begin deliberations at the very end of the
case, and the reason that is is very simple and I'm sure
that by and through your own common sense you know it, but
I'm going to tell you at the risk of insulting your
intelligence. It's important that you not begin any
deliberations until you've heard all of the evidence that
bears upon the issue. It's just like in your own lives
with your kids, your brothers, your sisters, your parents,
your friends. If someone comes to you and they tell you a
story and you think you've heard everything that bears

upon the story —-- and you may form an opinion based on
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that one person's testimony. However, when you hear the
other side, it may change your opinion. There may be
additional factors that weigh -- that weigh upon your
ultimate opinion in that situation.

Court is the same way. It's important that you hear
all of the evidence that bears upon the issue before you
begin deciding the matter, before you start making up your
mind, before you begin your deliberation. So please don't
discuss the case until I tell you to begin to discuss your
case. You'll know when I've told you to begin to discuss
the case because it will be Véry clear. It will be at the
very end of the trial.

Now, during the course of this trial, the attorneys
may make certain objections or motions, and I will -- T
will rule on those motions as they come up. Please know
that if I rule against one party and for one party that it
does not indicate that I have a bias or a preference one
way or the other. I'm the judge of the law which means
I'm the umpire; I'm the objective referee. 1I'm just
calling balls and strikes, and I'm going to make a
decision based on what my opinion of the law and of the
rules are. So don't take from my rulings that I have a
preference one way or the other; I truly don't.

My only interest in the entire case is that this is a

fair trial, fair for the State and the defense and for




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

y'all because you're going to commit some time to it. So
—— also don't hold it against the attorneys when they make
motions or objections; that's their job. And it's
appropriate that they do so and it's appropriate that I
will rule this way.

When —- during the course of the trial, we'll take
certain breaks. We'll take a break for lunch. We're
going to take breaks érobably every —-— about every hour
and a half. That's about how long I can sit still, not
always, but —- but understand that if at any point during
this trial any one of you needs to take a break, I want
you to either let me or the bailiffs know.

Right now you are the 13 most important people in
this courtroom, and I want to make sure that y'all are
focused on the testimony that's being presented. And if
you at any point in time are thinking to yourself, "I wish
they would all shut up so that we could take a break
because I have something else that's bearing upon my
conscience," then let me know. Okay? It doesn't matter
if we've only been back in the courtroom five minutes.

Let me know because I'd rather you be again focused on the
testimony that's being presented.

Also, at any point during this trial if you hear me
say anything that gives you the indication that I have an

opinion about the facts in the case or that I have an
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opinion about what you should ultimately do, please
disregard that because I honestly have no opinion. I have
no stake in the outcome whatsoever. Okay?

All right. Having said that, ladies and gentlemen,
I'm going to ask the Clerk of Court to swear you in.
You've taken an oath earlier this week to tell the truth.
This is a different ocath. This is an oath where you swear
to try this case in accordance with the law. All right.
Madam Clerk?

{Whereupon, the jury was sworn.)

The Court: All right.. Mr. Hogge?
Mr. Hogge: May it please the Court? [
The Court: Yes, sir.

OPENING STATEMENT BY MR. HOGGE

When Jerry Dickey saw the police, he hit the gas. He
tried to outrun the law, driving at speeds of a hundred
miles an hour, but today he can't outrun justice. He
can't outrun the evidence in this case.

Earlier that day on August 28th, 2014, he stuffed his
pants full of stolen items at the Family Dollar in Clover
and he then got in his green Dodge Neon and got onto
Highway 321 which connects where we are now in fork up to
Clover and then on up to where he's from in Gastonia.

When he got in that green Dodge Neon on Highway 321,

Officer Neelands, who you will hear testify during this
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trial, was on Highway 321 and he received word from
dispatch that a green Dodge Neon was in the area, to be on
the lookout. He saw that green Dodge Neon.’ He pulled in
behind iﬁ. He turned on his lights. He turned on his
siren, and Jerry Dickey hit the gas.

What ensued was a hundred-mile-an-hour chase at
10:00 in the morning on Highway 321 while several other
cars were out there, speeds of a hundred miles an hour.

He has been charged with shoplifting and he's been charged
with failure to stop for law enforcement when they
signaled him to do so. It's my job in this trial to prove
to you all beyond a reasonable doubt that he's guilty of
those crimes and to do what I can to make sure that he
doesn't outrun justice today.

Now, this will be a relatively simple trial. It
should only last a day and it's relatively simple in part
because the defendant was caught red-handed. At some
point that chase with Officer Neelands on Highway 321 —-
Officer Dover, the supervisor, deemed that it was
inappropriate to continue a chase at that speed, that it
was way too dangerous for everybody else out on the road.
So they called off the pursuit right around the time that
the defendant made it into Gastonia, across the North
Carolina line, and after that Officer Dover got into his

car, an unmarked car, proceeded on into Gastonia.
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He eventually apprehended fhe defendant, and in his
possession he found shoplifted items from Family Dollar.
And even more interesting than that was what Jerry Dickey
was wearing when he pulled him over. Earlier I told you
that he stuffed his pants full of stolen items; quite
literally he did that. He had on him whenever they
arrested him these specialized modified shoplifting pants
that he had designed. He had on two pairs of pants - and
it's in August - with pantyhose tied around the ankles.

Now, earlier that day in the Family Dollar in Clover
Margaret Knight, whom you will hear testify during this
trial - she's a manager at Family Dollar - saw an -
interesting sight when she saw the defendant walk out of

her store with his pants bulging around the ankles with

'all the stuff that he had stuffed down into his pants. He

was caught red-handed; that's what the evidence in this
case will show. And even simpler than that, he confessed
to this crime. He's already confessed to shoplifting and
for failing to stop for the blue light of law enforcement.

He told Officer Dover, "Yeah, I shoplifted. Yeah, I
didn't stop for the police. I should have, but I didn't."
That's what the evidence in this case will show, someone-
who tried to outrun the law, a thief who cannot outrun
justice today. Thank you.

The Court: Mr. Smith?
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Mr. Smith: May it please the Court, Your Honor?
The Court: Yes, sir.
OPENING STATEMENT BY MR. SMITH

The type of doubt that would cause a reasonable
person to hesitate to act. The type of doubt that would
cause a reasonable person to hesitate to act. That's what
we are talking about. That's one of the legal definitions
for reasonable doubt. Judge Stilwell already told you
that the State has to prove every element of the charges
to each of you beyond all reasonable doubt.

Now, from what they say, it's going to be simple, but
I think you'll find from the evidence Jerry Dickey in
Gastonia had something tied around his legs. And I think
they'll be able to show, based on some kind of evidence,
that some things were taken from Family Dollar. But
there's going to be something missing between how you say
that was Jerry Lee Dickey. No doubt he's in Gastonia but
not in South Carolina.

The solicitor told you this case would be short, this
case would be simple. Well, part of the reason for that
is lack of evidence. You notice he didn't tell you there
will be any DNA. He didn't tell you there would be a
single fingerprint. He didn't tell you there would be any
audio recording of this alleged confession or anything

that went on, didn't even tell you there would be a video
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of this supposed shoplifting. The type of doubt that
would cause a reasonable person to hesitate to act.

The Court: All right, sir.

Mr. Hogge: State would call Officer Neelands.

Charles Neelands, having been duly sworn, testified
as follows:

Direct Examination

By Mr. Hogge:
Q Officer Neelands, good morning. Can you give us your

name for the record?

A Charles Neelands.

Q Where do you work?

A Clover Police Department.
Q Are you on duty right now?
A Yes, sir.

Q After this you're going to go back out on duty?

A Yes, sir.

Q How long have you been working for the Clover Police
Department?

A August will be five years.

Q What kind of work do you do for them?

A I patrol the city. I run traffic, catch speeders,
catch shoplifters, catch pretty much anybody that does
anything wrong, if I can.

Q Gotcha. Do you recall the events of August 28th,
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Charles Neelands - Direct examination by Mr. Hogge

2014, with Jerry Lee Dickey?

A I do, sir.

Q How did you first become involved in this case?

A I was traveling south on North Highway 321.

0 Can you describe Highway 321 for those that might not

be familiar with that road?

A It's a four-lane highway. You've got two lanes that
go lanes north, two lanes that go south. It's got an
unprotected grass median in the middle.

0 So, again, you were traveling on 321. Were you

coming towards South Carolina or going towards North

Carolina?®
A I was coming towards South Carolina.
Q All right. And while you were traveling on that

road, what happened?
A My dispatcher gave out a shoplifting in progress,
gave out a green-in-color Dodge car being driven by a

black male wearing windbreaker pants and a ball cap.

Q Okay.
A Traveling north on 321.
Q After you received that information from dispatch,

did you eventually see that individual matching that
description in that car?
A I did.

Q And what did you do at that point?
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Charles Neelands - Direct examination by Mr. Hogge

A At the time I passed the green car, I had kind of

made contact with the driver of the car. He loocked at me

as——-—

Q Let me pause you there so we're not confused.

A Okay.

Q Which way were you traveling and which way was he
traveling?

A I was traveling south; he was traveling north.

Q So would he be traveling towards Gastonia, North
Carolina?

A Yes, sir.

0 Okay. Continue on. Sorry about that.

A As we passed each other on 321, he kind of made eye

contact with me as he passed me. They didn't give me a
description of the shirt we was wearing, so I asked my

dispatcher could they give me a description of his shirt.

Q Okay.

A They advised me that he was wearing a gray-in-color
T-shirt.

Q Is that how you observed...

A That's exactly what I deserved (sic) —— I observed as

I passed him.
Q Okay .
A So I turned around to get behind him. I activated my

lights and my siren, tried to catch up with him. It took
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Charles Neelands - Direct examination by Mr. Hogge

me a little while to catch up with him because when he saw
me, he sped up as to try to get away from me.
0 Okay. 1In your car is it equipped with a video

recording camera?

A It is, sir.
o) How does that work?
A As socn as I activated my lights, the video camera

backs up 30 seconds from the time the lights are

activated.
Q Okay.
A Or if my car reaches a speed of 65 miles an hour, it

will automatically activate itself.
0 Okay. How is that recording stored? 1Is it just data
that gets into your computer in the car?
A Yes, sir. It's stored to like an onboard computer in
the car, and then when I get close enough to the police
department, it downloads it to the computer in the police
department.
0 Okay. I would like to hand you what's been
previously marked for identification purposes only as
State's Exhibit 1.

Mr. Smith: We've seen it. No objection to
introduction.

The Court: Okay.

By Mr. Hogge:
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Charles Neelands - Direct examination by Mr. Hogge

Q Do you recognize that disk?

A Yes, sir, I do.

Q How do you recognize it?

A This is the video that's burned from the computer at

the police department from my car.

Q Okay. And how did you know that that is on that
disk?
A I put in a request to have it burned from the

computer and they burn it, and this is my handwriting on

it——

Q Ckay.

A ~-~with the case number and Mr. Dickey's name on it.
o] Okay. . And so you've watched this disk before trial
today?

A I have, sir.

0 Is that fairly —- dcoes that fairly and accurately

depict what happened that day on August 28th?
A Yes, sir.

Mr. Hogge: Your Honor, at this time we seek to
introduce State's Exhibit 1 into evidence and publish to
the jury.

Mr. Smith: No objection.

The Court: All right. Without objection, the same
is introduced into evidence. You may publish it.

(State's Exhibit 1 was received in evidence.)
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Charles Neelands - Direct examination by Mr. Hogge

By Mr. Hogge:
Q Officer Neelands, if you'd join me in cressing your
fingers that this actually works.

Officer Neelands, since the technology isn't working
for me, I'll hold off on that video until my closing
argument. If you could turn the lights back on. Well,

we've got a video in evidence and we'll hopefully play it

eventually.
A Yes, sir.
0 But tell us a little bit about the chase that ensued

between you and the defendant.
A When I turned around on Mr. Dickey in the green Dodge
car, I activated my lights and siren as to try to catch up
with him. Like I said, he sped up severely. At one point
we were running over a hundred miles an hour. As soon as
I got close enough to the car, I called my dispatcher and
gave him the license plate number off the car. This
procedure, we have to tell our dispatcher at all times
where we're at. So I have to give my dispatcher locations
where I'm at, tell them that he's still refusing to yield
to my sirens.

At the point we reached the North Carolina line, I
was told by my captain to stop, not to chase him anymore
because of my jurisdiction limits.

0 Was danger also an issue with continuing pursuit
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Charles Neelands - Direct examination by Mr. Hogge

beyond the jurisdictional issues?

A Yes, sir. 1It's always an issue when you chase
somebody in the public at any time, running a high rate of
speed like that. He was not maintaining his lane. He was
changing from one lane to the other the whole time that we
were going down the road. At one point he tries to get
over behind a car and the car is turning, and he has to go
back toc the other lane immediately to keep from striking

the car that's turning in front of him.

Q Okay. Would you say that that chase was dangerous?
A Yes, sir.
Q When you saw him, you caught up. You testified that

you had your lights on, your blue lights?

A Yes, sir, and my siren.

Q And you had your siren on? He did not stop.

A No, never.

Q Okay. And all this occurred within York County?

A Yes, sir.

Q Thank you, Officer Neelands. 1I've got no further
questions. Please answer anything that Mr. Smith has for
you.

A Okay.

Mr. Smith: May it please the Court, Your Honor?
The Court: Yes, sir.

Cross-Examination




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

Charles Neelands - Cross—examination by Mr. Smith

By Mr. Smith:
0 Officer Neelands, you indicated that you had gotten a

description I guess via your in-car radio; is that

correct?
A Yes, sir.
Q And that was of a black male? Did you get a car

description? Green Neon?

A I did.

0 OCkay. And you indicated windbreaker pants and some
type hat; is that correct?

A Yes, sir, a ball cap.

0 And that was the extent of the description that you
had gotten at that point.

A Yes, sir.

Q And then you asked for a color of shirt and you were
given gray.

A Yes, sir.

o] Now, the individual that was in the vehicle, you
never saw them outside the vehicle; is that right?

A No, sir.

Q And the closest you would have ever gotten to that
individual would be how far?

A I don't know. I would say probably maybe 20,

25 yards.

0 And was that as you approached behind the vehicle?
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. Charles Neelands - Cross—examination by Mr. Smith
A No, sir. That was as we were passing each other.
0 Okay. But you were on the other side of the median

when you were passing?
A Yes, sir.

Mr. Smith: Okay. I have no further questions, Your
Honor.

The Court: Redirect?

Mr. Hogge: Briefly, Your Honor.

Redirect Examination

By Mr. Hogge:
Q | He asked about you identifying the suspect. Did you
eventually go on into Gastonia?
A Yes, sir. As Gaston —- Gastonia police arrived on
the scene with the —-- my captain, they called me to come
up to where they had him stopped at and to identify the
car and him.
Q And did the car they had, did that match up to the
car you saw earlier?
A Yés, sir.
Q Did the person that they had match up to the person
that you could kind of make a glimpse of th£ough the
driver's window?
A Yes, sir.

Mr. Hogge: No further questions.

The Court: Recross?
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Charles Neelands - Recross Examination by Mr. Smith

Mr. Smith: Thank you, Your Honor.
Recross-Examination

By Mr. Smith:
Q So you went —- you just testified that later you went
into Gastonia.
A Yes, sir.
0 But at that time Captain Dover was already up in
North Carolina?
A Yes, sir.
0 Now, your car is equipped with this camera that we
hope to see a video from; is that correct?
A Yes, sir.
0 When you went up later into North Carolina when
Captain Dover was present with James (sic) Dickey, was

your car recording then?

A No, sir.

0 You did the incident report in this case; is that
correct?

A‘ That's correct.

Q And the general sessions case summary; is that right?
A Yes, sir.

Q And in both of those reports you talked about Captain

Dover having gone up to North Carolina and spoken briefly
with James Dickey; is that right?

A Yes, sir. I believe they made contact with him
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Charles Neelands - Redirect Examination by Mr. Hogge

before Gastonia police arrived.
Q Okay. So before Gastonia police arrived, they made
contact with him; that's in your report. There's nothing
in your report about Captain Dover going to any jail in
North Carolina ana interviewing him, is there?
A No, sir.

Mr. Smith: No further questions.

Redirect Examination

By Mr. Hogge:
0 I mightlhave the video ready now. I'm just going to
play that.at this time, if we could dim the lights.
Before I hit play, what is all of this information here on
the left side of the video?
A That's information from my car that feeds through the
video system. It will tell you when the lights are
activated on my car, when the siren is activated, the
speed that my car travels. It will actually even tell you
when I hit my brakes.
0 Okay. So right up here —-- it might be hard to see.

This box next to "lights" would light up when your lights

come on.
A Yes, sir.
Q This box next to "siren" would turn red when your

siren comes on.

A Yes, sir.
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Charles Neelands - Redirect Examination by Mr. Hogge

0 And right here —— I'm sure it's hard to see, but

right here it's got the speed listed?

A Yes, sir.
0 And can you read that from over there?
A I can't.

Q All right. It says 43 miles an hour.

Mr. Hogge: I'11l just have to hold off and play the
video later. I have no further questions for you.

The Court: You can step down, sir. I appreciate
your being here.

The Witness: Yes, sir.

The Court: Okay. You may call your next witness,
sir. ,

Mr. Hogge: State would next call Margaret Knight.
We ask that the officer be excused.

The Court: Yes, sir. You may be excused.

Margaret C. Knight, after having been duly sworn,
testified as follows:

Direct Examination

By Mr. Hogge:

Q Good morning, Ms. Knight.
A Good morning.
Q Would you please give your full name for the record?

A Margaret Colleen Knight.

0 And where do you work?
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Margaret Knight - Direct Examination by Mr. Hogge

A

Q

At Family Dollar in Clover.

And where do you currently reside?

In Clover.

And where does that accent come from?

New Zealand.

How iong have you lived here in the United States?
On and off since 2010.

Okay. Do you recall the —- well, let me talk about

being a manager at Family Dollar. How long have you been

doing that?

A

Q

that

A

Q

For one year.

And which Family Dollar are you the manager of?

The Clover store.

Are there more than one Family Dollar in Clover?

No.

And you said you've been working there one year? Is
correct?

Yes, sir.

And at the time this happened, August 28th, how long

had you been the manager there?

A

Q

Three months.

And what all does being a manager entail?
Running the store.

Running the...

Running the whole store.
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Margaret Knight — Direct Examination by Mr. Hogge

Q I got you.
y:\ Stock. Everything.
Q And on August 28th, can you recall the unusual thing

that happened in the store that day?

A I was in the store doing my schedule on the portal
when a gentleman came in.

0 You said you were doing your schedule?

A Yeah, I was putting in the portal our time schedule

for the week.

Q You said the portal. Where is that?
A That's at the front of the store by the doors.
Q Okay. So if YOu're there and in your portal and

somebody were to come through, you'd be able to see them?
A Yes, sir.

Q Okay. Continue on. You're in your portal and you're
doing the schedule, and a gentleman comes in.

A And I had a gentleman come in, tall, dark. He came
in. He walked around the store for awhile. He walked
out. He said he was going to grab a buggy. I had a
cashier at one of the registers at the front of the store.
He said he was going to get a buggy. He came back in with
a buggy and he stayed in the store for about half an hour,
And he walked out and as he walked out he said to my
cashier that he was going to go to Bi-Lo because we didn't

have what he wanted. And I just happened to look down at
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Margaret Knight - Direct Examination by Mr. Hogge

his pants and his leg was bulging, and I thought that's
weird. So that's when I stood up and I looked at him. He

made eye contact, and I called the police straight away.

Q Okay. You said you made eye contact with him?

A Yeah.

Q You said that you talked to him briefly or was that
yéur———

A He said to both of us that he was walking out —-- as

he was walking out that he was going to go to Bi-Lo.

0 OCkay. Can you describe him for us, his appearance?
A He was a tall, dark-skinned male, solid build. BHe
was wearing a black cap. He had a baseball cap and he had
a gray shirt on and he had windbreaker pants.

Q Okay. And you said he was in the store for 30
minutes?

A Approximately, yes.

Q Did he make any purchases?

A No, not at all.

Q Describe -- you said you saw his pants bulging out?
How did that look?

A Well, as he walked out the door, the bottom of his
pants was bulging on one leg.

Q Kind of like bulging out like this?

A Yes, like this.

Q Did he have difficulty walking?
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Margaret Knight — Direct Examination by Mr. Hogge

A Yes, he was walking funny, but he was holding the
buggy at the same time.

Q He said, "You don't have what I need," and he walks
to Bi-Lo or he says he walks to Bi-Lo.

A He said he was going to Bi-Lo, but he jumped in his
car and he drove erratically out the drive.

0 Okay. You said —-- you said he jumped in his car.
Did you go out and look outside?

A I could see from the window, like the car was parked
straight outside the window.

0 What kind of car was he driving?

A A green Dodge Neon. I didn't get the number for it,
the license plate.

Q Describe his driving.

A He drove really fast through the car park. When I
called the police, they said they'll send someone to talk
to me. I said, "He's heading north," so...

Q Okay. So you provided that information to the law

enforcement of the car.

A Yes, sir.
o} And you provided the information of how he loocked.
A Yes, sir.
Q Okay. And just so we're clear, the Clover Family

Dollar is in York County, South Carolina.

A Yes, sir.
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Margaret Knight - Direct Examination by Mr. Hogge

0 Now, how far would you say it is from the North
Carolina border?

A I don't know.

Q Is it —— is it in Clover? 1It's on Highway 321? 1Is

that right?

A Yeah. You go down 321.
Q Okay.
A It's probably about a five-minute drive. 1T don't

know. I don't know. We work in kilometers; you work in

miles.

Q I hear you.

A Yeah.

Q But, anyway, your store is on Highway 321.
A Yes.

Q How far off of Highway 321 is it?

A It actually —— it's actually on 321.
Q It's right on 3217
A We've actually relocated, so we're around in Kings

Mountain now.

Q Okay.

A We've relocated the store.

Q Okay. ©So you're in a different Family Dollar now?
A Yes. They built us a new store.

Q Okay. That old store, that's where this incident

occurred?
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Margaret Knight - Direct Examination by Mr. Hogge

A Yes, sir.

Q Did you have video surveillance in that Family
Dollar?

A No, sir.

Q You did not?

A No.

Q Do you have it in the current store?

A Yes.

o} Okay. Did you have alarms by the doors where if

someone were to leave an alarm would go off?

A No. They were getting set to put them in at the
time. So we started tagging our clothing and stuff.
Q Okay. Now, at some point did you receive the

shoplifted items back?

A Yes, we did.

Q How did you get those items back?

A They were delivered back from the policeman.

Q And what kind of items were they?

A There was clothing. There was like tank tops, kids’
tank tops, T-shirts, underwear. There was Mr. Clean

detergent stuff; there was motor oil.

Q Okay. How did you know that those items came from
your store?

A Because of the Family Dollar tags on them.

Q Okay. Those Family Dollar tags, would they be-—-
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Margaret Knight - Cross—-examination by Mr. Smith
A It's the anti-theft stickers in the Family Dollar-—-
0 They would be small anti-theft stickers on the
packaging?

A Uh-huh.
Q So would it have like a big Family Dollar lecgo
sticker on there or anything?
A Nothing big, just a small one.
Q Okay. Okay. Those are items you commonly sell at
Family Dollar?
A Yes.
Q The underwear, the Mr. Cleaﬁ?
A Uh-huh.
Q And when you got those items back, did they appear to
be new? Did they abpear to be used at all?
A No. They were all still in the packaging.
Q Okay. Had any of the Mr. Clean been used?
A No.
Mr. Hogge: Okay. No further questions.
Cross—Examination
By Mr. Smith:
Q Ms. Knight, the individual that you saw leaviég the
store, did he have gloves on?
A No.
Mr. Hogge: ©No further questions, Your Hénor.

The Court: Questions?
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David Dover - Direct Examination by Mr. Hogge

Mr. Hogge: No further questions from the State. We
ask that she be excused.

The Court: Yes, sir. Thank you for being here,
ma'am. I appreciate it. |

The Witness: Thank you.

Mr. Hogge: The State next calls Captain David Dover
of the Clover Police Department.

David Dover, after having been duly sworn, testified
as follows:

Direct Examination

By Mr. Hogge:

0 Good morning, Officer Dover. If you could give us

your name for the record.

A Good morning. My name is Charles David Dover.

Q And where do you work?

A I work for the Town ¢f Clover Police Department.
Q How long have you worked there?

A I have worked on the road for 12 years as a sworn

police officer and worked a total of 15 years for the Town

of Clover. I started out in dispatch communications.

Q And what is your position there at the Clover Police
Department?
A Currently I serve the rank as captain, and I'm

responsible for the day—to—day operations of our agency

and some administrative issues within the agency and also
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David Dover - Direct Examination by Mr. Hogge

some enforcement action as necessary to assist the patrol
division which is the largest division within our agency.
0 So would you say you have a supervisor role over the
other members of the Clover Police Department?

A Yes, sir.

0 You kind of just Officer Neelands' boss? He
testified eariier.

A Yes, sir.

Q Okay. At what point did you become involved in this
case involving Jerry Dickey?

A At any time that a patrol officer-gets involved in a
pursuit, a supervisor monitors that pursuit. At this
particular time when I Officer Neelands became involved in
the pursuit, his supervisor was not available to monitor
that traffic via the radio or to engage with him, so that
falls back to me. I began to monitor Officer Neelands'
radio traffic about the pursuit. I obtained certain
information from him about the pursuit and eventually
terminated -- gave the order to terminate the pursuit, as
we had a good license plate on the vehicle. We had a good
description of the vehicle. We had a good description of
the driver, both from the store clerk and from the officer
himself and we were reaching some jurisdictional issues
with the North Carolina state line. So I terminated —— I

made the decision to terminate the pursuit at that point.
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David Dover - Direct Examination by Mr. Hogge

Q When you said that you were supervising the pursuit,
what do you mean? How were you supervising the pursuit?
A Monitoring it via radio -- via our radio system that
we communicate on and soliciting answers from the officer
that is involved in the pursuit, asking him questions via
that radio to make a proper determination.
0 And you called off the pursuit. The car makes it
into North Carolina. At some point did you drive into
North Carclina to follow the defendant?
A I did. At the time that I terminated the pursuit, I
gathered my lieutenant who works with me within the agency
on the day-to-day basis. We got into my plain Chevrolet
Tahoe, gray-in-color. It's not marked in any way. We
proceeded north into Gaston County, North Carolina.

As —— it's commonly taught to us that when persons
flee or they run on foot, they will only flee for a
certain length and then they will usually lay down or sit
down somewhere. So my lieutenant and I got into my
unmarked vehicle and drove north on U.S. 321 into Gaston
County.
0] Let me stop you there.
A Uh-huh.
Q How long between when the pursuit was called off did
you get in your car and drive into North Carolina?

A As I was giving the order to terminate the pursuit, I
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David Dover — Direct Examination by Mr. Hogge

was

closing my office door and walking out to my vehicle

to get into it with my lieutenant. It’'was -- it was

seconds pretty much.

Q Oka?. So as soon as you call off the pursuit, you
get in your unmarked Chevy.Tahoe? Is that correct?

A Yes.

Q And you drive up into Gastonia. How long did it take
you to drive up that far?

A Approximately two to four minutes. If you know where
the Town of Clover is, our border is Gaston County via
U.S5. 321. We're surrounded by North Caroliﬁa.

0 The Clover Police Depaftment, how far is that from
the Family Dollar or that -- where the Family Dollar was
located?

A If you get on top of my building, you can see it

diagonally from where we are to where the store is.

Q

A

Q

A

Q

In the metropolis of Clover?
Yes.
Just right across the way.

It is.

Okay. So you drive into North Carolina in your

unmarked car. Tell us what happens then. What do you

observe?

A

Again, my lieutenant and I —- I'm driving, and my

lieutenant is in the passenger seat. We proceed up U.S.
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David Dover - Direct Examination by Mr. Hogge

Highway 321 into Gaston County. As we reach approximately
the 3300 block of U.S. 321, we noticed a vehicle matching
the description, as provided by the dispatcher and
confirmed by the officer, pulling out of a driveway to
come back on to U.S. 321. As we got closer to that
vehicle, we observed that the driver of the vehicle also
matched the description that was provided by the store
clerk who called and also by the officer who had visually
seen the driver of the vehicle.

We drove past, because we didn't want to stop in the
middle of the road -- we were in another state. We had no
jurisdiction and no authority to take any enforcement
action. So we drove past. The vehicle came out‘of the
driveway and was behind us, a couple of car lengths
behind, and I kept him in sight in my rearview mirror. I
made a telephone call to Gaston County Communications
which dispatches police in Gaston County and asked that
they send an officer our way in an attempt to stop and
identify the person in this vehicle.

So we kept that vehicle in sight of our rearview
mirror. As we proceeded down U.S. Highway 321, if you're
familiar with where Liberty Lanes Bowling Alley is in
Gaston County and there's a restaurant there called Market
Street, a car was turning left into Market Street, so we

had to stop because we were in the left lane. The suspect
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vehicle traveled by us on the right, and at that point we
were able to get behind the vehicle.

The vehicle went up into a gas station and turned
around. So we went up and turned around as well. The
vehicle came back to a DollarlTree or a Mighty Dollar,
some type of Dollar Tree store right there near the
Liberty Lanes Bowling Center. We went down to Liberty
Lanes Bowling Alley in my unmarked vehicle and parked
adjacent to the sidewalk, and we could see the suspect
vehicle and we could see that the suspect, the driver, had

gotten out of the vehicle and he was——-

Q Let me stop you there.
A Sure.
Q You saw him get out of the car by the dollar —-—

Mighty Dollar Tree.

A Yes, sir.

Q Did you ever see him go into that store?

A He did not.

Q Okay.

A He stayed right there by the car.

Q Okay. Continue with your story, please.

A He was making movements. Of course, there was some
distance —- if you're familiar with that area at all,

there's some distance between where we were on the side of

the road and where he is, but he was standing outside of
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the car making some type of movement and then he opened
the rear door to the passenger car, shut it, got back in
the car and drove away.

As he drove back out onto 321, we came back out onto
321 as well and stayed some car lengths behind him and
followed him until he took a left at a convenience store
further up on 321. And, granted, we have Gaston County
Communications on the phone and they are sending units our

way to assist us.

Q Let me pause you there.

A Okay.

Q You're with the Clover Police Department in South
Carolina.

A Yes.

Q Would you have had the jurisdictional ability to pull

over the defendant in North Carolina?

A No, sir.

0 So you had no real authority out there.

A That is correct.

Q And is that why you called Gastonia for assistance?
A That is exactly... I'm merely a citizen of that

state at that time.
Q Okay. Continue on, please.
A So we -—- we were speaking -—- I was speaking with

Gaston County Communications. They were dispatching their
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units to us. The vehicle makes a left; I think it's
Gilmer, G-I-L-M-E-R, Street. 1It's right beside a gas
station. And it was going into a residential
neighborhood, and not having any police authority, we made
the decision to stop in the parking lot of that gas
station and await Gaston County, North Carolina, police to
arrive.

So we waited there less than a minute before the
police side of me got the best and said, "Okay. I can't
let this keep going and let him get away. I need to keep
him in sight."™ 8o I drove my vehicle out of that gas
station parking lot, and as we proceeded slowly down the
road beside the gas station, we were looking streets left
and right to make sure we wasn't passing him.

As I got to Gilmer Street - that was the actual
street he was on — I seen the top of a green vehicle. It
was kind of an incline, and I seen the top of the green
vehicle stopped in the road and there was a black male
standing beside the vehicle. I could see the top of his
head.

So I stopped my vehicle, backed up, and we pulled
onto Gilmer Stréet and came to where this vehicle was
parked on the side of the road and the black male was
standing beside the vehicle. I got out of my vehicle and

made casual contact with the guy. I introduced myself as
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to who I was and why I was there.

Q Let me stop you there. Describe that a little
better, how you made contact with him. Did you pull him
over at all?

A No. ©No blue lights were activated, no guns were

drawn, no nothing.

Q Did your unmarked car have blue lights?

A It did have blué lights.

Q Okay. But you did not activate those?

A I did not. I realized that there's no jurisdictional

authority for me in North Carolina.
o) Now, how did you initiate contact with him there on

the side of the road?

A Got out of my vehicle and I approached him just as I

would approach anyone else and started speaking with him
and—-—-—
Q Now, where was he at that point? Was he in his car

or outside his car?

A He was outside of his car standing at the rear of his
car.

Q Okay. So if I understand correctly, you don't pull
him over or anything like that. He's already standing

outside of his car and you just walk up to him and say
hello?

A That's right. Correct.

73



74

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

L]

David Dover - Direct Examination by Mr. Hogge

@) And tell us about your conversation with him.

A Once I had myself identified as to who I was and why
I was there, I asked him if he had any identification on
him and would he be willing to show it to me. He, in
fact, did have a North Carolina ID and he presented me
with that ID upon request. I took a picture of the ID.
Again, I'm out of my state and I have no authority, so I'm
collecting some evidence as I'm there.

I take a picture of the photo ID that he presented
which did identify him. It was issued by the State of
North Carolina, and it identified him as Jerry Lee Dickey.
I made further conversation with him and advised him why

we were there.

Q Let me stop you there-——-
A Sure.
0 —-—-s0 I can just go ahead and get this to the jury.

So you took photographs of the license, the driver's
license.

A Correct.

Q And did you take other photographs at the scene?

A I did. I took photographs of the car as it was
parked on the side of the road.

Q Okay. I'm going to hand you what's been previously

marked for identification purposes as State's Exhibits 2

through 14. Take all the time you need to look through
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those photos, and after you've looked through them, let me

know if you recognize them.

A I do recognize the photos, sir.
Q What do you recognize those photographs to be?
A There's a photograph in there of the North Carolina

ID card that Mr. Dickey presented me upon request.

There's a photograph of the vehicle that he was standing
beside. There's a photograph of the license plate on that
vehicle that he was standing beside. There's photographs
of merchandise: Tank tops, T-shirts, that kind of stuff,
still newly packaged, laying in the back seat in plain
view to anyone who would walk by the vehicle.

‘There's a photograph that shows the car doors open
and there's some North Carolina police officers that are
there at that point. It shows them standing beside the
car as they're conducting an inventory of that wvehicle.

Q OCkay. And do these photographs fairly and accurately
depicf what you saw at that scene that day?
A Yes, sir, they do.

Mr. Hogge: Your Honor, at this time the State wishes
to introduce into evidence State's Exhibits 2 through 14.

The Court: Any objection, sir?

Mr. Smith: No objection, Your Honor.

The Court: All right. Without objection, the same

is introduced.
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(State's Exhibits 2 through 14 were received in
evidence.)
By Mr. Hogge: \
0] Now, since this is working out better fo£ me than
technology is, is this the driver's license you were
talkiﬁg about?
A That is the North Carolina ID.
Q OCkay. And the person in that picture, did he match
the description of the person that you were actually
talking to?

A He did.

0 Looked like the guy in the license.
g\ The person in that picture matched the same subject

that I was speaking with; yes, sir.

Q Okay. Now, can you tell us what State's Exhibit 3
is?
A This is a picture of the front of the green Dodge

Neon that he was standing beside when I got there.

Q Okay. Can you make out the people standing behind
the car there in uniforms?

A The persons standing on both sides of the vehicle in
uniform is Gaston —-- Gastonia .City Police. The person
standing at the rear of the vehicle beside my gray
Chevrolet Tahoe is a Gastonia City Police, and then the

gentleman wearing the gray T-shirt with his hands behind
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his back is Mr. Dickey.
Q Okay. So all the people -- all the people in this

picture, other than Mr. Dickey, are Gastonia police

officers.

A They are.

Q Okay. And State's Exhibit 4, can you describe that
for us? | .
A Yes. This is a photograph of the same green Dodge

Neon just from a rear view that displays the license
plate.

Q Okay. And the people in that photograph?

A Are Gastonia City police officers.
Q State's Exhibit 5, describe that for us.
A It's just another rear view of that car but closer up

of the license plate that was on that car, and I took that
because that license plate matched what the police officér
of my jurisdiction had called out over the radio to
dispatch.

Q And officer -- was that Officer Neelands who

testified earlier?

A In fact, it was; yes, sir.

o) State's Exhibit 67

A This is a photograph of the inside of the front of
the green Dodge Neon and the passenger seat. There was a

ball cap and some soap detergent of some type laying in
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plain view.

Q And when you first encountered Mr. Dickey, was he
wearing a ball cap?

A No, he was not. The ball cap had been taken off ét
that point.

Q And could you —-- and where —— in State's Exhibit 7
can you tell us where that ball cap was iﬁJthe car?

A The ball cap is laying in the front passenger seat
directly beside the driver's seat.

Q Okay. And State's Exhibit 8, could you tell us what

this is?
A This is a view from the inside rear passenger
compartment of the vehicle, and it's just -—- it shows some

laundry detergent in the floorboard, a bottle of new
laundry detergent, and then some unopened packages of
T-shirts, underwear, that kind of stuff in the back seat.
Q And when you showed up in your —-- someone was taking
these photographs. Were the items moved initially or did
you take the photographs as they appeared when you arrived
on the scene?

A I took those photographs myself before the police got
inside the wvehicle because I wanted to photograph it as it
was when I got there.

Q Got you. State's Exhibit 97

A Another closer-up photo of the newly-packaged
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merchandise that was laying in the back seat.

Q State's Exhibit 107?

A Another shot of the same merchandise that was just in
Exhibit 9 but from the passenger's side. Exhibit 9 was
from the driver's side; Exhibit 10 is from the passenger's
side.

Q And as you were there that day and you're looking at

these packages, did any of them appear to be opened at

allz
A No, they were all unopened.
Q Did they appear to you to be brand-new?

A They did.

Q Would you tell us about State's Exhibit 117

A State's Exhibit 11 is some —-- the cleaner that was
inside the car at one point that Gastonia City Police had
moved to the top of the car because they were itemizing
the merchandise to return it back over to us to return
back to the store. And then the gentleman standing behind
the merchandise would be my lieutenant who got in the car
with me and we both traveled to Gastonia.

Q State's Exhibit 127

A State's Exhibit 12 is a photo of Mr. Jerry Lee Dickey
who is standing in front of my Chevrolet Tahoe.

0 Okay. And did Mr. Dickey match the description that

you received from Margaret Knight and from Officer
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Neelands?

A Mr. Dickey did match the description that was
provided by my dispatcher via the radio and that of what
Mr. —— Officer Neelands gave out as well.

0 It might be a little difficult to make out on that
photo, but is there anYthing you were able to identify

that was a little unusual about his hair?

A Mr. Dickey has a distinctive white patch of hair---
Q Okay.

A ———in the front of his hairline.

Q Okay. Did you see that in the driver's license as
well?

A Yes.

Q Okay. State's Exhibit 132

A This will be a photo of Mr. Dickey's pants legs that

were tied at the bottom, and that was taken while he was

standing there in front of my vehicle.

0 Okay. And 14, is that the other ankle?

A Yes, two different legs. One is one leg; one is the
other.

Q Can you —- this is not that great a picture. Can you

describe for us a little better the pants he had on?
A Windbreaker pants is the way that I would describe
them, exercise pants on the outside, but on the inside

i
W

there were your -- what we call jogging pants, more of a
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thicker cotton, flannel, whatever type of material it is.

Q And what else did you notice about the pants?

A They were‘tied with pantyhose at the bottom.

Q Okay. Did he have anything in his pants?

A At the time we encountered he did not.

Q Okay. And did you testify earlier that you saw him

making strange movements by his car before you were able

to speak with him?

A Yes. In the parking lot of the Dollar Tree again he
stopped there for some reason and had movement and opened

the rear passenger door to that wvehicle.

0 And had you found items in the rear of the vehicle?
A On the passenger side, yes, sir.
Q Now, after all that transpired, after you caught up

with Jerry Lee Dickey, and you took photos and you spoke
with him briefly out there, what happened to Mr. Dickey
next?

A Gaston County took Mr. Dickey into their custody,
Gastonia City Police———

0 Okay.

A ———and he was transported to their facility and his
car was towed away by a wrecker of their rotation.

Q Okay. And did you go and speak with him at the jail
there where they took him?

A I did. I traveled to Gastonia City Jail at a later
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I

time and asked Mr. Dickey if he would be willing to séeak
with me; he agreed.

Q Now, did you advise him of his Miranda rights when
you went and spoke with him?

A I did. I advised him both verbally of his Miranda
rights and we ﬁave a standard form that we use at Clover
Police called a Miranda form that has that in writing, and
it has them initial beside each line as you read the
standardized Miranda. And then at the bottom it has a
waiver of rights and we read that; they initial it. And
then below that is their signature, date, and time and my
signature, date, and time.

0 So you verbally advised him.

A Correct.

Q And you had that in written form.

A I did. I provided him the form, but I read the form
out loud to him as he reads the form that's in front of
him.

Q Do you have that form with you in the courtroom
today?

A I do not. Unfortunately that form —-—- I don't know
where it is. Somewhere between the date that the form was
received from Mr. Dickey and completed at the jail to
preparation of transmitting the case to your office, I

don't know where that form is today.
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Q Okay. So it's your testimony that he -- you verbally
advised him of his Miranda rights?

A Absolutely.

Q And he verbally waived his rights?

A He did.

Q ‘And tell us about your conversation with him.

Mr. Smith: \Previous objection, Your Honor.

The Court: Good enough. You're protected on the
record. I respectfully deny the same, and you may
proceed, sir.

By Mr. Hogge

Q Please proceed, Mr. Dover.

A Sure. Mr. Dickey and I -- I introduced myself, told
him who I was, why I was there. We went through the
Miranda issue. Once that was clear and out of the way, he
would only talk to me after he talked about religion.'
That's what he wanted to talk about first.

He advised that he could tell by my demeanor and the
way that I approached him that I came from a religious-
type background. I informed him, in fact, that I did. My
father was a Church of God minister for the first 17 years
of my existence, so he was right on in his assumption.

We talked about some religion; we talked about divine
intervention. We talked about things happen for a reason,

and then he gave me some explanations and reasons as to
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why'he made the decision that he made to---

Q Talking about the decision that he made-—-

Y.\ Uh-huh.

Q ———did he say that he did all this, that he
shoplifted and failed to stop for law enforcement?

A He did. Once we got by the religion aspect of the

conversation, we moved into the conversation about the

event.
Q What did he -- what did he say about the event?
A He confirmed that he went into the Family Dollar

store in Clover, that he stole the merchandise that was
found in the back of his vehicle and he gave his -- his
reasoning, his explanation was that he hadn't been working
and he needed the merchandise. He needed it, so he went
and stole it essentially, in a nutshell.

Q And did he admit to seeing the police officer and not
stopping for him and driving 100 miles an hour?

A He did. Mr. Dickey spoke of the —- when he was
driving north on U.S. Highway 321 that he seen the marked
law enforcement vehicle. He seen the officer look at him,
and he acknowledged that he made eye contact with that
officer, and at that point Mr. Dickey seen the law
enforcement officer, by his own statement to me, turn
around and proceed behind him and activate his blue lights

and his sirens.
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e

Mr. Dickey also indicated that he was trying to get
to the North Carolina state line before my officer had
time to catch up to him, but that did not work out. He
also acknowledged hearing the siren and seeing the blue
lights when spoke to me and how he thought that he should
do the right thing and pull over but for some reason he
did not make that decision.

Q Okay. And, again, if you could just read out for us

his address on his driver's license.

A The driver's license indicates this is Jerry Lee
Dickey of in Gastonia, North Carolina.
0 So he —— at least by his driver's license, he did

live in North Carolina, in Gastonia--—-

A Correct.

0 —-——when he drove up into...

A Yes. When I wound up speaking with him, Mr. Dickey
indicated that he —-- I asked him where does he lay his

head at night because oftentimes in our profession what's
on your driver's license -- when we encounter a person,
what is documented on their driver's license is not where
they physically lay their head at ﬁight. I asked him that
question, and he said that most of the time he stayed with
his aunt. He gave me her name and address over in
Charlotte.

At the conclusion of our interview, he asked that I
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make phone contact with his aunt and notify her of where
he was, and I did that. I made phone contact with the
aunt and notified her that he was in the Gaston Couﬁty
jail and why he was in the Gaston County jail. The aunt
wanted to address with me——-

The Court: Okay. I would just ask you to stay away

from any hearsay that she told you.

A Okay.
0 But it's your testimony today that you drove into
Gastonia.
A Yes.
Q Correct? And the individual that you made contact

with matched the descriptioh that you received.
A Yes.
0 And he confessed to you to committing shoplifting and
also failing to stop for a law eﬁforcement officer.
A He did.
Mr. Hogge: All right. Thank you, Your Honor. I
have no further questions at this time.
The Court: Cross?
Mr. Smith: May it please the Cdurt, Your Honor?
The Court: Yes, sir.
Cross—Examination
By Mr. Smith:

0 Sergeant Dover, when you went into Gastonia do you
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have

A

Q

any idea what time it was?
I do not. I did not look at the time.

But at that point you had the description of an

individual in a vehicle; is that right?

A

Q

A

Q

Correct.
And the vehicle was a green Neon?
Yes.

And the individual description that you had was black

Correct.

And a gray shirt and windbreaker pants.
And a ball cap.

And a ball cap.

Yes.

Do you recall if it was blue or black, the

description of the ball cap?

A

No, sir. I have to be honest; I don't recall the

color.

Q

OCkay. You didn't have any description as far as

height; is that right?

A

Q

No.

You didn't have weight?
Correct.

You didn't have skin tone?

No.

87



88

10

11

12

13

14

15

16

17

18

.19

20

21

22

23

24

25

88

David Dover - Cross—-Examination by Mr. Smith
Q Didn't have hairstyle?
A No.
Q QOkay. And you indicated that you saw a green car

pull from I believe you said a driveway on 321; is that
right?

A Yes, sir, in the 3300 block of U.S. 321 in Gastonia.
Q Okay. And the 3300 block —-- in other words, what

kind of place was he pulling out of? A house? A

residence?
A It's a residential section of that stretch of
roadway.

0 And the Neon that pulled out in Gastonia, was it
acting evasively toward you? |

A Not toward me. He did not realize —— I don't believe
he realized who I was.

Q Okay.

A Because my vehicle was unmarked and any other Tahoe
on the road essentially.

Q Okay. But as far as how you were dressed, you were

dressed, I assume, similar to the way you're addressed

today?

A In similar attire, yes, sir.

Q Are you familiar with the incident report in this
case?

A I am.
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Q I show you the incident report. I ask you if you

recognize it.

¢

A I do. 1It's report number 748 of our agency.

Q And if I could get you to focus on that second page.
A Okay.

Q I believe there's a paragraph fhere that talks about

you and the lieutenant seeing the vehicle in Gastonia—--—-
A °  Uh-huh.

Q And I've marked an area. Does thét line indicate
£hat the car was acting evasive?

A It does. It says, "During this time, the suspect
started driving erratically in what appeared to be an
attempt to evade officers.”

Q Okay.

A "The suspect then turned on to Clyde Street, and
officers went and parked at a gas station at the corner of
York Road and Clyde Street."

Q But as you recall it now or as you testified today,
that green Neon wasn't driving erratically or wasn't
appearing to evade you.

A I don't believe the vehicle was trying to evade me
because he did not recognize —- in a marked law
enforcement vehicle, but I do believe, based on what I
seen, that the vehicle -- he was changing lanes. He was

moving from one lane to the other to get around cars, but
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I don't believe that was because of me because he would

not recognize my vehicle as law enforcement.

0 I understand. Do you wear a body cam?
A I do not.
Q And in the Tahoe that you're in, is it equipped with

a camera?

A It is not.

0 Did you have any sort of recording device with you?
A None.

0 Now, did you have a camera with you? You indicated

you took pictures.
A Yes, it's a camera-department-issued cell phone that

I have, and I took the pictures with that cell phone

camera.

Q Okay. And does that cell phone have video recording
capabilities?

A It does.

Q Did you record any video that day?

A No, sir.

0 And you indicated that you saw —— I believe you

turned down some other street and you saw at this point
Mr. Dickey standing by a vehicle.

A Yes, sir.

Q And did you see where he was coming from or wherélhe

had gone or by the time you saw him he's just by the
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vehicle?
A By the time I saw him, he was standing at the rear of

the vehicle on the driver's side.

0 But this is clearly in a residential area?

A It is.

Q And so he's stopped in front of a house?

A It is, a house in which he said he was going there to

get a haircut. No, he was going to cut someone's hair.
Q Okay. Did you —-- did you go up to that house or

inquire of who was in that home?

A I personally did not, but my lieutenant who was with
me did.

Q Okay. And you approached Mr. Dickey as he was on the
Street.

A I did.

Q And by that point when you were walking to him, he

could clearly see that you're a police officer.

A Sure, with this and this.
Q And then you began to speak with him.
A Yes.

o] And he didn't run off, didn't —-- didn't flee, didn't
try to fight with you, didn't do anything of that nature.
A He did not.

Q And you asked him, in fact, if he had identification

and he handed over his identification to you; is that
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David Dover - Cross—-Examination by Mr. Smith
right?
A He did.
Q And that's the identification that we see here

pictured in State's Exhibit Number 27

A Correct.

Q And he even allowed you to take a picture of him.

A (The witness nods his head.)

Q Now, at that point was he under arrest?

A He was not. He was free to leave at any timé.

Q Then you also took pictures from items that were in

the véhicle, and you indicated that those were ultimately
returned to, I believe, Family Dollar. Is that right?

A Correct.

Q Did you at any point in time have them processed,
fingerprinted, have any sort of analysis, DNA or anything
of that nature done to them?

A No, sir.

Q Did you also take a picture that shows someone else's

identification in that wvehicle?

A Not that I can recall or that has been presented, no,
sir.
Q Okay. I show you... I ask you if that refreshes

your recollection.
A Yes, sir. This is the photographs that are attached

to the incident report itself, and there is —-- there's a
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David Dover - Cross—-Examination by Mr. Smith

North Carolina D.L., a Social Security card, and something
that says "federal client," but I can't make out what —-
who it says or what it is.

Q Okay. But they're not —-- it's not this ID. They're
not Mr. Dickey's.

A The person in this ID here has something —-— well, I
would think it's red or that's pink. Again, I can't make
out what name is on this ID versus that one.

Q Okay. Would you at least compare the two and see if
they're similar?

A Looking at them on these pictures, they do look very
similar. I can't tell if this redness here is ink
coloration or what's causing the redness or is it a part

of the photograph. I don't know.

Q Okay. But the -- who would have taken these
pictures?

A I would have.

Q Okay. So you did take a picture of an ID with an

individual with some type of redness on, a Social Security
card, and then some other type ID; correct?

A Again, the redness, I don't know if it's a.part of
the driver's license photo or if it's ink in it being
printed.

Q Okay. But what happened to these IDs?

A They were left in the car.
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David Dover - Cross-Examination by Mr. Smith

Q But you took a picture of this one.

A Right, because he presented it to me and when he
presented it, I took a photo of it right there at the hood
of my car.

Q Okay. But if there were IDs that could have tied

Mr. Dickey to that vehicle, you would have noted that and

taken that into evidence; correct? Documented it.

A To me? No, sir, not necessarily. Photographs speak
a lot.
Q Okay. And a Social Security card.

A Uh-huh.

Q You took a picture of it for a reason; is that
correct?

A Yes, sir.

Q And when you prepared it, you said this 1s what was

attached to the incident report. It was larger than this
because it's attached to your copy of the incident report?
A Yes, it should be. When you print it out, it kind of
shrinks it all down to get it to fit on one page.

0 Okay. And so having looked at it, you agree that's
not Mr. Dickey.

A I will not agree to that, as I don't recall who that
belonged to from that date. I don't know if it's his or
not his.

Q Okay. Well, do you have the larger copies or have
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David Dover - Cross—-Examination by Mr. Smith

those disappeared as well?

A Those would be attached to the incident report within
our -R.M.S., our Report Management —-- Records Management
System.

Q You indicated sometime that afternoon you went to the
Gaston County Jail or the Gastonia City Jail and —-- to
speak with Mr. Dickey; 1s that correct? Now, do they have
recording devices there?

A I'm not familiar with their layout.

Q But the purpose for you going was to try to get a
statement; is that correct?

A Correct.

Q And a statement of an alleged crime that you think he
just committed.

A Correct.

Q And you had with you your cell phone.

A Yes.
o] Your department-issued cell phone.
A With me at the time, yes, but not in the jail itself

because they're not permitted.

Q Did you ask the officers could you use it to record
the statement?

A No, sir.

0 Did you ask them if they had some ability to record?

A No, sir.
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David Dover - Cross-Examination by Mr. Smith
Q - Did you take pencil and paper?
A I took a notepad, the black book that I always carry
with me.
0 And it's your contention today that Mr. Dickey

confessed during that interview with you.

A He did. 1In conversation with me, yes, sir.

Q And before you could ask him any questions, you're
required to give him Miranda rights; is that correct?
A That is correct.

Q And you say today that you gave him those from a
Miranda form.

A Both verbal and written.

Q And that he initialed this form.

A He did. And signed.

0 And signed.

A Yes.

Q But we don't have this form.

A I do not. I wish I could explain where it is, but I
cannot.

Q And we don't have any recording.

A No, sir.

Q And this confession that occurs in the jail doesn't

even show up in the incident report, does it?
A It is a supplement to the incident report. What is

initially printed is what the reporting officer writes,
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David Dover — Cross-Examination by Mr. Smith

and then any additional work goes in as a supplement to
their report.

Q How about with the court summary, the case file
summary? That's done after all the reports are gathered.
A It is.

Q Correct?

A Uh-huh.

o) And there is no mention even in that document of your

having gotten this confession in the Gastonia jail, is

there?

A I've personally not reviewed the general sessions
summary, as I did not type it or write it. It's not mine.
Q Okay. Let me ask you this: When did you provide

your edition to the prosecutor?

A We had a meeting, a pretrial meeting, at my office,
and it was at that point that I was presented with the
case folder. When I got to looking in the case folder,
the incident report that was in the case folder which had
ultimately been transmitted to his office did not include
my written statement or the statement that I had put in
there, the supplement. So at that point I went to my
office, accessed the R.M.S. system, the Records Management
System, and printed him off a complete incident report
that included any supplements that had been made to the

initial report.
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David Dover - Redirect Examination by Mr. Hogge

Q Okay. And when this - this crime happened in August
of last year. When would this meeting have taken place?
A Sometime within the last two or three weeks.

Mr. Smith: ©No further questions.

Mr. Hogge: Briefly, Your Honor.

The Court: Yes, sir.

Redirect Examination

By Mr. Hogge:
Q This meeting that took place, why did I call that
meeting?

Mr. Smith: Objection, Your Honor.
By Mr. Hogge:
Q Well, what was the purpose of our meeting?
A The purpose of a pretrial meeting is for the
prosecuting attorney, witnesses - which would be myself,
Officer Neelands, any other witnesses - to come together
to make sufe that all —-- everybody is on the same page and
that the facts of the case, as we know it, are known to
all parties involved.
0 So it was a pretrial meeting? Is that your
testimony, that you were meeting as the trial--—-
A Yes, in preparation for today.
Q Is that the first time I had sat and talked to you
about this case?

A Yes.
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David Dover - Redirect Examination by Mr. Hogge

0 And when —- so let's talk about these incident
reports. There's the -- the first incident report, who
filled that out?

A That would be the reporting officer which was officer
—— Patrol C. Neelands, Officer Neelands.

Q Officer Neelands.

A Uh-huh.

Q And the general sessions case file summary, who
prepared that document?

A I know I did not.

Q If T showed that to you, would it refresh your
recollection?

A I seen it in the case file. I don't know —— I don't
know who typed it. I would -- based on what normally
happens within cases and how they're prepared, the primary
officer, which would be Neelands, would be the officer who

prepared the court case summary.

Q But you didn't prepare the court case summary.
A I did not.
Q But the supplemental summary that mentions the

confession, that was prepared by who?

A Solely by me.

Q Okay. And you —- so you did not prepare that initial
incident report that didn't mention the confession. You

didn't prepare that case file summary that did not mention
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David Dover - Redirect Examination by Mr. Hogge

the confession; correct?

A Correct.

Q Okay. And the same time that you provided to me the
supplemental report that mentioned the confession, that

same meeting did you also provide me with these

_photographs?
A I did.
0 So that same time that I received the supplemental

report, I received these photographs.

A Yes. At the date and time of our pretrial meeting,
ﬁhen I got the case file, I immediately recognized that
the incident report that you had received was not complete
because it lacked my supplement. The other thing that I
also recognized from the case file is that the photographs
that I had personally taken at the scene where Mr. Dickey
was located was not present in that case file. So given
this is the appropriate meeting for that to happen, I

brought all of those items to your attention.

Q Okay. And as well as these photographs and the
report.

A Yes.

Q You didn't go out and stage all these photographs,
did you?

A No, sir.

I

Q Okay. Was Officer Neelands with you at the Gastonia
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David Dover - Redirect Examination by Mr. Hogge

Jail when the defendant confessed to you?
A He was not. I was alone.

Mr. Hogge: Okay. No further questions.

The Court: Any recross?

Mr. Smith: No, Your Honor.

The Court: Thank you, sir. I appreciate you being
here. You may step down.

The Witness: Thank you.

The Court: You may call your next witness, sir.

Mr. Hogge: Your Honor, the State rests.

The Court: Okay. All right. Ladies and gentlemen,
at this point in time we are at a stopping place. It's
necessary that at the close of the State's case I hear a
few matters of law from the attorneys and discuss our way
forward. So what I'm going to ask you to do is take a
break for lunch, if you will, pleése.

Right now it is 12:16. I'm going to ask you to be
back here at 1:30. We'll have a little bit of business to
conduct and then we'll take a lunch break and we'll come
back. We're going to do one of two things here. We're
either going to hear testimony or evidence from the
defense or we'll go into closing arguments and charge on
the law, one of the two. I don't know that —— I don't
know which one right now. So please don't discuss the

case as of yet, and I will see you back here at 1:30.
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Enjoy your lunch.

(The jufy left open court at 12:17 p.m.)

The Court: All right. Motions?

Mr. Hogge: None from the State.

The Court: Defense?

Mr. Smith: May it please the Court, Your Honor? At
this time the defense makes a motion for a directed
verdict, incorporating my pretrial motions and trial
objections. It's our contention that the State has not
met the burden, even in the light most favorable to the
State, of meeting all the elements of the two charges and
requests a directed verdict.

The Court: Okay. 2All right. 1I'll respectfully deny
the same. The standard for a directed verdict is to view
the evidence in the light most favorable to the State. I
will say also that this Court does not look to the weight
or sufficiency of the evidence but to the existence of the
same. In this instance there is evidence upon which a
jury could determine that the State has met its burden of
proof Therefore, I respectfully deny the same.

Okay. .And then also I ask you: With regard to the
statement, both in pretrial and on the stand, it would
appear that the -- any and all statements that were
offered from the defendant seem to me to be post Miranda.

I know there was a guestion about voluntariness in North
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Carolina, but as the evidence actually was fleshed out,
any and all statements that were entered on the record I
believe were post Miranda after those had been given, both
in writing and orally. Was I mistaken in any —-- in any
regard?

Mr. Hogge: No, Your Honor. I believe that his
initial encounter on the side of the road that he didn't
really say anything of substance; he just spoke with him.
But there was no real statements that we put in evidence
that's evidence of guilt. |

The Court: That's the way I heard it come out as
well. Does that -- was that your understanding?

Mr. Smith: It's all in North Carclina.

The Court: Yeah.

Mr. Smith: My contention was the first statement
that he gives that the officer described of him giving two
different versions of, one, he had not been in South
Carolina but, two, he had been there but hadn't stole
anything.

The Court: Yeah.

Mr. Smith: Then —-- then without Miranda. From there
he had -~ if that's to be believed, then he had put
himself in South Carolina. Therefore, that would have led
to...

The Court: I understand. Okay. All right. Good
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enough. I am not changing my ruling. I just didn't —— it
was just generally an open question. OCkay. At this
point, Mr. Smith, do you intend to put any evidence into
the record?

Mr. Smith: I do not, Your Honor.

The Court: Okay.

Mr. Smith: My client will not testify.

The Court: Okay. Okay. Any requests for charge?

Mr. Hogge: No, Your Honor.

Mr. Smith: Your reasonable doubt, is this the
blended version?

The Court: I ﬁsually just charge firmly convinced,
the Victor v. Nebraska. I noted in the -- I noted in
opening you talked about the type of doubt that would
cause —- which would cause a reasonable person to hesitate
to act. Inasmuch as you have addressed that, then I'll
use that as well.

Mr. Smith: Thank you, Your Honor.

The Court: All right. So the only thing that will
be different from a standard charge is the voluntariness
of the statement and also the defendant's failure to
testify. Otherwise, it's going to be just a very, very
standard vanilla charge. Okay?

With respect to the verdict form, I have two separate

verdict forms, one for the shoplifting and one for the
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failure to stop for the blue light, and obviously I'll
give them a charge that they consider those independent of
one another and they have to determine that the State has
met its burden of proof with respect to each of the
charges, independent of one another. Okay?

So when we come back, we'll be ready to go straight
to argument and then to charge. Does the State waive
opening?

Mr. Hogge: Waive opening? Yes, Your Honor.

The Court: Okay. All right. Okay. Good enough.
So, defense, you'll open and the State will close. Okay?

Mr. Hogge: I believe he would have the last
argument, Judge.

The Court: That's right.

Mr. Hogge: I will open on the law.

The Court: Gotcha. Gotcha. You're exactly right.
Okay. Good enough. The State will —-- the State will have
first argument, and the defense will close. Good enough.
All right. 1I'll see y'all at 1:30.

(Whereupon, a recess was taken form 12:22 p.m. to

1:32 p.m.)
The Court: Counsel, anything before we begin closing
statements? Here are the verdict forms. Each one is

very, very similar. Bring the jury in, please.

(The jury entered the courtroom.)
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The Court: Okay. Thank y'all for being back on
time; I do appreciate it. We are going to move to closing
argument in this case. The defense has elected not to put
any evidence into the record which is the defendant's
prgrogative.

Before we get started, just an administrative matter.
Ms. Davis, I've appointed you foreperson of the jury -
congratulations - because of your demonstrated excellence
as a juror thus far in this case. Now, the duties of a
jury foreperson are fairly ill-defined. All I can tell
you is that when you are in the jury room and the jury is
conducting deliberations, it's your responsibility just to
make sure that everybody has the opportunity to be heard.
Okay? That everybody has a voice.

Sometimes in a group of 12 people there will be
people who are very vocal and very open and then there
will be people who perhaps are not as open and vocal. So
it's your job just to make sure that everybody has the
opportunity to be heard, not that they must be heard, but
they have the opportunity to say what they think is
appropriate. Otherwise, I can't tell you how to conduct
jury deliberations because frankly I've never been on a
jury, and I'm not allowed to go into the jury room while
y'all are in deliberations or it would be a mistrial. So

you'll organize it and make sure everybody has the
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opportunity to be heard.

In closing arguments, I'll remind you that these
arguments are not evidence. This is arguments from the
respective attorneys, intended to persuade you to their
respective positions. You will -- you have already heard
all of the arguments that you'll hear in this matter.
Having said that, ladies and gentlemen, I'm going to turn
it over to the State for its argument. Then the defense
will close with the final argument. Mr. Hogge?

Mr. Hogge: May it please the Court?

The Court: Yes, sir.

Mr. Hogge: Madame Clerk, would you please dim the
lights?

(A videotape was played in open court.)

CLOSING ARGUMENT BY MR. HOGGE

Hundred miles an hour at 10:00 in the morning while
several other people are on that road. He could have
killed somebody that day, and by the grace of God he
didn't. He tried to outrun justice. He tried to outrun
the law, but he can't outrun it today. I ask that you
find that justice catches up with him today.

At this point all the defense can do is grasp for
straws. There's going to be a lot of talk of: Where's
the DNA? Where are the fingerprints? Why didn't Clover

CSI swoop in and take some DNA samples from this and that?
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The evidence in the case is clear. He was caught
red-handed.

He confessed to the crime. Justice catches up with
Mr. Dickey today, and I ask you that you find him guilty,
that you find him guilty of failure to stop for a blue

light and that you find him guilty of shoplifting. Thank

you.
Mr. Smith: May it please the Court, Your Honor?
The Court: Yes, sir.
CLOSING ARGUMENT BY MR. SMITH
The type of doubt that would cause a reasonablé
person to hesitate to act. I would submit to you you've.

heard the testimony of two different individuals, two
different individuals, one individual who you've seen on
this video, drives a hundred miles an hour at 10 a.m. down
public streets, as the solicitor says, trying to outrun
justice, willing to risk their own life or anybody's life
not to be caught. And then you heard testimoqy about
Jerry Lee Dickey who is standing out by a car in Gastonia,
not under arrest, approached by a police officer, says:
Here's my ID; here's who I am.

Why —-- if that's the same person, why wouldn't he
have run? 1It's not the same person. Let's think back
through the case. Let's think what they've actually

shown.
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There's a description that starts the case, and I
asked what the description is because, you remember,
you've got testimony that the description matched. The
description was a black male wearing windbreaker pants,
hat, gray shirt. That's it. Nothing about hairstyle or
hair color, nothing about height, nothing about weight,
ngthing about anything else. That could be hundreds of
people. So who does that match? That matches a lot of
different people.

Now, you've been given that video and you've been
given these pictures from up in Gastonia where James
Dickey was. But what have you given —— what have you been
given that proves Mr. Dickey was ever in South Caroclina?
The solicitor says I'm going to get up here and say we
could have called in CSI; well, maybe we should have. But
we don't even have to have CSI. Look at all these
bottles, these packages, little bit of fingerprint dust.
Look at them. Dusted.

If James Dickey really touched these, his print would
be on them. Easy. Case closed. Well, in this case we
don't neeg to do that. How about these items? Where are
they? They want you to convict somebody of shoplifting
and they don't bring in the items? You say, well, why
would they need to do that? Well, okay, we heard

testimony that these match or some items somewhere match
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Family Dollar; that's it. Or where is the accounting from
Family Dollar to show us that those items were actually
missing from their inventory?

This is criminal court. Surely we would require the
same diligence and proof that you've got to have to
balance your checkbook. We just show up and have somebody
say, "Yeah, well, I don't have the items, but, yeah, Fhey
match.” Yeah, he matched the description.

Ladies and gentlemen, you've sworn an oath, each of
you, to hold the State to its burden of proving this case
beyond any and all reasonable doubt. Think about what
would you like to have. You might like to have the
fingerprints. You might like to have the video from the
store; they say that doesn't exist.

We've got this video. Officer Neelands' car responds
to Gastonia. Remember the supposed interview is going on.
Why don't we turn on his mike since we can't find any
other recording devices? Turn on his mike. If there's
really a confession, let's hear it.

How about the written form? It's waiver of rights
that was signed. It's just lost, too? There was one
important thing when he was looking at the ID, State's
Exhibit 2, the ID that James Dickey willingly handed over.
He said, oh, yeah, James Dickey has a very distinctive

white spot on his hair. So as I looked at him, I saw it
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on his ID. That's never in the description. And if James
Dickey was really trying to hide from the police, wouldn't
he have tried to cover that up? James Dickey, as he's
standing out there in Gastonia, doesn't have any hat on.
They'll say there's a hat in the car; maybe that's what it
was. Where is the test to that? Show he's touched the
hat. Show those items have anything to do with James
Dickey. I submit to you that they don't because he's not
that individual.

The final piece that they show you is here. This is
strange, State's Exhibit 13 and 14. Strange thing: Pants
are tied up and that matches the description that's been
given. Think about that for.a moment. For £hat to be
true, what the State is saying is that James Dickey came
up shoplifting, ran out of the store, thought he had been
seen or noticed by somebody when he left the store, drove
up to North Carolina, drove a hundred miles an hour
escaping any and all police to get up there, and then
drove around awhile, parked, got out, sees police officers
walk up to him and knowing that he has telltale signs of
some crime on him doesn't take one step away?

Now, he may not have a good explanation for why this
is on his legs, but there is no way that he had just used
that to commit a crime and wouldn't then try to run from

the police. And those are the type questions you'll ask,
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the things that just don't seem right, the reasonable
doubt for me and the type doubt that causes reasonable
people to hesitate to act and that requires you as jurors
under your oath to find James Dickey not guilty.

JURY CHARGE

All right. Ladies and gentlemen, the time has come
for me to give you a charge on the law. Now, let me state
before I get started something that I've already stated
and that is it's painfully obvious that Mr. Dickey isn't
here. The fact that he doesn't appear does not change the
standard of proof for the State. It doesn't change the
nature of this proceeding. It doesn't change the
constitutional rights of the defendant. Therefore, it's
not relevant to your consideration and you can't hold it
against him when you begin your deliberations.

Also, you note that the defendant has failed to
testify. ©Now, under our constitution all of us have the
right to remain silent, and Mr. Dickey has the right to
remain silent as well. That is a constitutional right
which we all enjoy. Therefore, you cannot hold it against
him that he failed to testify in this proceeding. As a
matter of fact, that right against self- incrimination,
the right to remain silent, is so sacred that you can't
even discuss it in your deliberations in this matter.

Now, ladies and gentlemen, I told you at the very
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beginning that you are the finders of fact. So you'll
look at all the evidence and you'll determine what the
facts are in the case. You will look at all of the
testimony, everything that was admitted, and you'll
determine what has weight and value and what doesn't have
weight or value.

You will look and determine whether witnesses were
credible or whether they weren't credible. You know from
your own personal experience and your common sense that
you can determine when somebody is credible by listening
to what they have to say, listening to how they say it,
gaging their facial expressions, their body language, by
determining if they have something to gain or lose by
consequence of their testimony, and you take that and you
determine whether witnesses are credible.

You can take part of a witness's testimony and decide
that it has great value and it's very credible and
disregard the remainder or you may take all of it and
determine thaﬁ it's valuable or discount it all as
invaluable and having no credibility. That's entirely up
to you. Likewise, you take whatever piece of evidence
that you receive and you place whatever value you think is
appropriate on it, and from all of that you determine what
the facts are.

Now, as I've told you before, no one can tell you
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what the facts are; that is your sole and exclusive
authority to do so. If I've said anything during this
trial that gives you the impression that I have an opinion
one way or the other, I will tell you now: Discard it and
discount it, because; I don't have an opinion.

However, understand that under your oath you must
accept the law as I give it to you. My role is as the
judge of the law which means that if you come into this
courtroom with any preconceived notion or opinion about
what the law is or about what it should be, I charge you
now under your oath that you need to disregard that and
accept the law as I give it to you today.

Now, there are two charges that are outstanding in
this case. You have the failure to stop for a blue light
and you have the shoplifting. You consider those
independent of one another. When I give you verdict
forms, I'm going to give you two separate verdict forms.
So what you're going to do is you're going to determine on
each count whether the Sfate has met its burden of proving
the defendant guilty beyond a reasonable doubt, and you're
going to —— you're going to consider those independent of
one another.

So, for example, if you were to decide that the
defendant was not guilty of one indictment, then that

doesn't necessarily mean that you would find him not
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guilty of the other. Again, if you found him guilty on
one, it doesn't mean you have to find him guilty on the
other. You can decide what you think is appropriate based
on your determination of the facts as applied to the law
as I give it to you.

Now, I've bandied around this term and we've talked
about reasonable doubt, and I'll tell you once again that
the State has the burden of proving the defendant guilty
beyond a reasonable doubt, has the burden of proving each
element of the offense beyond a reasonable doubt. Now,
the Supreme Court has defined a reasonable doubt as that
type of doubt which would cause a reasonable person to
hesitate to act.

However, I would tell you that from my perspective I
think a clearer definition of reasonable doubt is proof
that would leave you firmly convinced of the defendant's
guilt. Now, understand that there's nothing that you can
know in this world with absolute certainty and the law
does not require that the State prove its case beyond any
possible doubt. If, however, after your review of the
evidence you are firmly convinced of the defendant's
guilt, then under your oath you would find him ;uilty.
However, do understand that if you, after your review of
the evidence, you think there's a real possibility that he

is not guilty, then under your oath likewise you would
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find him not guilty of the offense.

Now, when you review evidence, you will have received

evidence in two different categories. Okay? Direct
evidence and circumstantial evidence. All right. Direct
and circumstantial. So you've received some of both in

this case. Direct evidence is that evidence which
immediately establishes the fact to be proven.
Circumstantial evidence is proof of a chain of facts or a
combination of facts which taken together prove the main
fact to be proven. Now, that's a pretty simple
definition, but it's not always the easiest thing in the
world to conceptualize. So I'm going to give you an
example.

Let's say that one January evening you go to bed and
you pass by your front window and you look aéross your
front yard and there's no precipitation on the pavement or
on your lawn. The very next day you wake up and you walk
past that same window and you see a blanket of snow on the
ground and you see footsteps which lead to your doorstep
in the snow and then lead away. Now, in that set of
circumstances you've got direct evidence that it snowed
last night because it's immediately established by and
through the snow on the ground. You can pick it up and
touch it and taste it and smell it. 1It's right there.

But you have circumstantial evidence that somebody
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either early that morning or late that night came to your
door and walked away. You don't see that person. You
can't touch them. You can't smell them, but you know as a
consequence of the timing of that precipitation and the
existence of the footprints in the snow that someone must
have come to your door and gone —— and left.

Now, again, that is circumstantial evidence. The law
does not prefer direct evidence over circumstantial
evidence or it doesn't prefer circumstantial over direct
evidence. It's just like any other piece of evidence that
you receive in the trial. You decide what's important;
you decide whét has weight.

However, do understand that to the extent the State
relies upon circumstantial evidence in its case, all of
the circumstances must be consistent with each other and
when taken together must point conclusively to the guilt
of the accused beyond a reasonable doubt. If the
circumstances merely portray reason -- merely portray the
defendant's behavior as suspicious, then the proof has
failed.

Now, ladies and gentlemen, one of the issues that 1is
outstanding in this case is one of identification. The
State must prove the identity of the defendant beyond a
reasonable doubt, just like every other element of the

offense.
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Now, there has been testimony with respect to the
identification of the witness. You determine whether,
based on the evidence that you have received and the
testimony that you received, whether the State has
identified the defendant beyond a reasonable doubt as the
person who committed this crime.

You also heard, ladies and gentlemen, the State
introduce evidence of a statement given by the defendant.
I made a tbreshold determination because the Court makes a
threshold determination as to whether that statement by
the defendant is admissible. Then you will determine
whether that statement was vOluntary‘beyond a reasonable
doubt. You determine whether the statement that was given
by the defendant was voluntary based on the circumstances
under which it was elicited. You'll determine whether it
was coerced in any way, shape, or form, whether it was
given under stress or duress, and you'll look at it and
determine whether it was voluntary.

You look at the totality of the circumstances. You
look and see whether -- what was going on at the time of
the arrest and you look at that in context with the
defendant himself where his perception —-- what his
educational level may have been, alsc his mental
abilities, his IQ, his background and environment, the

place and length of any detention that may have taken
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place and the nature of the questioning.

Ladies and gentlemen, you also determine whether, in
fact, he was administered the rights, that is, the right
to remain silent, the right that he had or, excuse me, the
information that he had a right to have an attorney
appointed to represent him. You carefully consider all of
the surrounding circumstances before you give any weight
to the statement.

Now, ladies and gentlemen, I'm going to define for
you the two charges that are before the Court. Again, two
separate and distinct charges. You consider them
separately. Let's look first at failure to stop for a
blue light. In order the prove this crime, the State must
prove beyond a reasonable doubt that the defendant was
driving a motorcycle, that the defendant was driving the
motorcycle on a road, street, or highway of this state,
that the defendant —-- that the defendant was signaled to
stop by a law enforcement vehicle by means of a siren or
flashing light and that the defendant did not étop.

An intent to increase the speed of a vehicle or in
some other manner avoid the pursuing law enforcement
vehicle when signaled by a siren or flashing light may be
considered as evidence of failure to stop for a blue
light. However, it is merely an evidentiary fact to be

taken into consideration by you, along with all the other
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evidence in the case, and to be given that weight that you
decide it should receive.

Ladies and gentlemen, the next charge is shoplifting.
The defendant is charged with shoplifting. The State must
prove beyond a reasonable doubt that the defendant took
possession of, carried away, transferred from one person
to another or from one area of a store to another area or
caused to be carried away or transferred merchandise with
the intent to deprive the merchant of the possession, use,
or benefit of the merchandise without paying the full
retail value.

Ladies and gentlemen, I'm going to send back to you
in your jury deliberation room two verdict forms. The
verdict forms are very simple. They have the caption of
the case and then they say: We, the jury, unanimously
find the defendant, Jerry Lee Dickey, as to charge of
shoplifting on one and then as to the charge of failure to
stop for a blue light on the other. And then you have two
options: Not guilty or guilty.

If you find that the State has not met its burden of
proof with respect to the charge of shoplifting or if you
find that they've not met their burden of proof with
respect to failure to stop for a blue light, you would
check not guilty. However, if you feel that the State has

met its burden of proof, then you would check guilty.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

121

HAgain, consider them independent of one another.

It's important to note on this form that it says,
"We, the jury, unanimously find the defendant." Your
verdict must be unanimous. It can't be ten to two or
eleven to one. You must all agree on the unanimous
verdict that's handed down in this matter.

Also, recognize that your verdict must be based upon
the evidence that was presented in trial and upon the law
as I have charged it to you. It cannot be based on any
bias, prejudice, any caprice, any emotion or anything
outside of the trial of this case. It must be based on
the evidence and the law as I've charged it to you.

Now, ladies and gentlemen, at this point what I'm
going to ask you to do is return to your jury room. I
don't want you to start deliberating yet because this is
—-— at this point the lawyers are going to have the
ocpportunity to correct a misstatement of law that I may
have made or ask me to add something in addition to what
I've already charged. So if you would just give me a few
minutes, I'm either going to send back to you these
verdict forms, along with the evidence, and tell you to
begin your deliberations or I'm going to bring you back
out here and correct my charge. All right? You may
retire to your jury room.

(The jury left open court at 2:02 p.m.)
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Bailiff: The alternate?

The Court: I'm going to bring her back to chambers
when and if we have to regroup. Any exceptions to the-
charge?

Mr. Hogge: ©None from the State.

Mr. Smith: None from the defense, Your Honor.

The Court: Okay. All right. Gentlemen, you tried
an excellent case. Thank you very much. I do appreciate
it. And what I will —- if y'all want to do an inventory
of the evidence,  I'm going to go ahead and ask the bailiff
if you will, sir, to take these verdict forms back.
Instruct them to begin their deliberations. If you would
have the alternate, Ms. Perrill, just to come back to my
office and I'll release her in chambers.

(Whereupon, the jury began deliberating at 2:03 p.m.)

(The jury entered the courtroom at 2:42 p.m.)

The Court: I have been advised that the jury has
come to a verdict. Are we prepared to receive the
verdict?

Mr. Hogge: Yes, Your Honor.

The Court: Bring the jury in, please, sir.

(The jury entered the courtroom at 2:43 p.m.)

The Court: All right. Ms. Davis, has the jury
reached é unanimous verdict, ma'am?

Forelady: Yes, we have.
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The Court: Could you pass the verdict form to the
bailiff, please? All right. Ms. Davis, what I'm going to
ask you to do, if you will please —— I'm going to send
this back to you with a pen. Will you sign it and date
it? I believe today is May 20th. Does that sound right?

Madame Clerk, will you publish the verdict, please?

VERDICT

The Clerk: Indictment number 2015-GS-46-00891, the
State of South Carolina versus Jerry Lee Dickey: We, the
jury, find the defendant guilty, signed by the foreperson,
dated May the 20th, 2014. Indictment number
2015-GS-46-00892, the State of South Carolina versus Jerry
Lee Dickey: We, the jury, unanimously find the defendant
guilty, signed by the foreperson, dated May 20th, 2014.

If this be your verdicts, please state that by raising
your right hands. Let the record reflect that all jurors
affirmed this verdict.

The Court: Any motions from the State or the
defense?

Mr. Hogge: None from the State.

Mr. Smith: New trial or a judgment notwithstanding
the verdict, Your Honor.

The Court: Okay. Based on the applicable standard,
I respectfully deny the same. Anything further for this

Jjury?
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Mr. Hogge: No, Your Honor.

Mr. Smith: ©No, Your Honor.

" The Court: Inasmuch as Mr. Dickey is not present, if
we have the sentence sheets, if you would like to be heard
with regard to sentencing I will sentence him and I will
seal the same so that at a later date and time when he is
picked up on a bench warrant the sentence can be published
in his presence. So, Mr. Hogge, does the State have
anything additional th;t bears -- to put on the record
bearing upon sentencing?

Mr. Hogge: Yes, Your Honor. First of all, I'd like
to make a Court's exhibit as to his prior convictions. He
was —-— a multitude of prior convictions out of North
Carolina that were cbntingent upon the value of the
property. In North Carolina he had a misdemeanor larceny
and felony larceny. The determining factor is the amount
of property. I just want to put that in as a Court's
exhibit to note that this is his third or subsequent
property crime.

(Court's Exhibit Number 3 was marked.)

The Court: Okay.

Mr. Hogge: At the appropriate time I would like to
read his record and have Margaret Knight from Family

Dollar speak.

The Court: Happy to hear his record now.
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Mr. Hogge: Your Honor, Mr. Dickey is a convicted
murderer. In 1992 he was convicted of murder in Gaston
County. He was sentenced to 15 years. He was also
convicted of larceny of a motor vehicle that same date.
That happened May 13, 1992. And then in 1995 his rap
sheet out of North Carolina notes that he escaped. About
two years after that, the North Caroclina Probation and
Parole Department decided to parole him.

Then in 1999 he was convicted of misdemeanor larceny.
2001 he was convi;ted of possession of a firearm by a
felon. 2008, attempted larceny. 2009, felony larceny.
2009, probation violation. 2009, common law robbery.
2009, misdemeanor larceny. 2009, misdemeanor larceny.
2010, misdemeanor larceny. 2011, attempted breaking and
entering; misdemeanor larceny. 2013, trespass. Going out
of order: 2009, misdemeanor larceny. 2010, misdemeanor
larceny. Then in 2010 another misdemeanor larceny. 2013,
misdemeanor larceny. 2007, attempted common law robbery.
All these convictions came out of North Carolina.

The State in this case did not make an offer to
Mr. Dickey. I felt that I could not give him the benefit
of an offer being that he is a convicted murderer and he
continues to do this with impunity. In North Carolina I
believe they can step up, as we can, the sentence if he

continues to do this again. I did not read what he was
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1 charged with, only the disposition. He has other things
2 that he was also charged with.

3 In this case he was taken into custody by a Gastonia
4 police just because they had pending charges on him in

5 that time. He fought extradition here in South Carolina.
6 We had to get a governor's warrant on him, and eventually
7 Gastonia dismissed their charges against him in Gastonia
8 that they took him into custody for, and after that he

9 committed another misdemeanor larceny in Gaston County.
10 I would also like the Court to hear from Ms. Knight
11 from Family Dollar. She deals with Mr. Dickey very often.
12 The Court: Okay. Yes, ma'am. Ms. Knight, I'd be
13 happy to hear from you.

14 Ms. Knight: Prior to him coming in and shoplifting
15 in our store, we had issues with a gentleman and a woman,
16 both with gray patches on their heads, stealing from both

17 our store and the York store. I didn't know about putting

18 the two and two together until he came on the news and my
19 assistant manager said: These are the people that come
20 into our store and have shoplifted continuously. At the

21 York store, the York store manager tried to get his tag
22 plate number and he tried to run over him.

23 The Court: Okay. Thank you, Ms. Knight. I

24 appreciate it and I appreciate you being here. I'm sorry

25 this happened to you.
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Mr. Hogge: Your Honor, I would only add, in addition
—— I have never asked for a consecutive sentence before.

I would ask for a consecutive sentence of 13 years in this
case.

The Court: All right. And just to be clear, for
shoplifting third or greater property offense, that's a
maximuﬁ of ten years and for failure to stop for a blue
light is up to three years. Does e?erybody agree with
that sentencing range?

Mr. Hogge: Yes, Your Honor.

Mr. Smith: I dé, Your Honor.

The Court: Anything further from the State?

Mr. Hogge: Nothing further from the State.

The Court: Okay. Mr. Smith, anything you'd like to
be heard on behalf of the defense?

Mr. Smith: Your Honor is aware, Mr. Dickey was here
yesterday. I cannot explain his absence today. I was in
contact with his aunt who transported him. She certainly
expected him to be here today as well.

He looked forward, as he has for some time, to coming
to trial. He indicated he had hoped to testify. It sort
of disappoints me that he didn't show up, but I'm sure if
he were here he would tell Your Honor that given the first
conviction that he got that he served time for that he's

found extreme difficulty getting employed and that's led
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him to some difficult choices and some difficult things
that he had to do.

He does reside in North Carolina. The place he
actually stays changes at times, but he did give me a
contact, that he would show up any other time when I would
send letters to him. He understood what he was facing
today. He wanted the opportunity to have a trial. We're
just appreciative -- we'd like to thank the Court for
giving him that opportunity-

The Court: Appreciate that. I do want to mark the
pfior property record as a Court's exhibit. We'll do that
afterwards just to make sure that it's in the record.

I do find that as a matter of fact that it is a third
or greater property offense. Therefore, it is appropriate
—— an appropriate enhancement under the law. I have
executed the sentencing sheets and have indicated the
sentence.

Madame Clerk, do you want me to seal the indictments
as well as the sentence sheets?

The Clerk: Yes.

The Court: Okay. All right. I will do so. I have
already issued a bench warrant for his arrest. I do not
retain jurisdiction for the purposes of publishing the
sentence. That can be done by the presiding circuit judge

when he is brought back to trial. Thank you, gentlemen.
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Good luck to you.

(Whereupon, the proceedings were concluded.)
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MR. HOGGE - May it please the Court. Before you
is Jerry Dickey represented by Phil Smith. He’s here
before you; he was tried in his absence on May the 20" of
this year in front of Judge Robin Stilwell. Judge Stilwell
sentenced him and sealed that sentence. Today we’re here
just to unseal that sentence.

THE COURT - All right, Mr. Jerry Lee Dickey,
sealed sentence on May the 20", 2015. Indictment for
failure to stop for a blue light, verdict guilty,
Indictment for shoélifting, enhanced, verdict guilty, two
sentencing sheets, failure to stop for a blue light
sentence of Judge Stilwell, says that you be confined to
State Departmenﬁ of Corrections for a period of three
years; you will be given credit for time served, no
specified amount; it’s just checked. Department of
Corrections will determine that. On the shoplifting
enhancehent, the sentence of the Court is that you be
confined to the State Department of Corrections for a
period of ten years. That’s concurrent also with credit
for time sefved.

MR. HOGGE - That’s all from the State, Your

Honor.

THE COURT - It’s concurrent.
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MR. SMITH - Your Honor, my client’s inquiring, on
the shoplifting, does it indicate credit for the time he’s
served as well?

THE COURT - It does, but there’s no specified
amount. So it’ll be left up to Department of Corrections
to analyze it and see what it’s -- it may be helpful if
you’ll get that -- the documentation provided to the
clerk’s office.

MR. SMITH - Thank you, Your Honor.

(END OF TRANSCRIPT)
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if known, citations of any written opinion or orders entered pursuant to such

results:

—

—

If you answered “no” to (7), state your reasons for not so appealing:

(a)

()

(©)

—

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully: upou\;\e, : in?hfi\i'\‘ See PC\‘\‘&A\GA Bu-.umm‘ns

Revised 3/2003
2
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12.

13.

(@
®
(c)
State concisely and in the same order the facts which support each of the grounds set out,
in (10):

o Ste pilached. Doesments

b

©

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? _N O

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? NO

(c)  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? _{NO
(d)  any other petitions, motions or applications in this or any gther Court? M
If you answered “yes” to any part of (12), list with respect to each petition, motion or
application: '
(a) the specific nature thereof:
i.

ii.

iii.

iv.’

(b)  the name and location of the Court in which each was filed:

ii.
iii.

—

(c) . thedisposition thereof:

i.

iii.

—
———

Revised 3/2003
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14,

15.

16.

17.

iv.

(d) the date of each such disposition:
i.

il

1

iii.

iv.

(¢)  if known, citations of any written opinions or orders entered pursuant to each such’
disposition:
i.

ii.

—

iii.

iv,

Has any ground set forth in (10) been previously presented to this or any ginef Court,

State or Federal, in any petition, motion or application which you have filed?

If you answered “yes” to (14) identify:
(@) °  which grounds have been Dresented:
i.

ii.

iii.

(b)  the proceedings in which each ground was raised:

i.

ii.

iii.

If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

@

®

©

Were you represented by an attorney at any time during the course of:

Revised 3/2003



(2)
(b)
(c)
(d)

(e)

your arraignment and plea? _V©_ M 0 ﬂf”\-'w n R 141
your trial, if anyojfs Ass..s#am‘v pu'bllc ﬂiFng.g( !N, u ,P Sm: H}

your sentencing? -

your appeal, if any, from the judgment of conviction or the imposition of
sentence? __m r f:rb k”“ .

preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed?

18.  If you answered “yes” to one or more parts of (17), list:

€))
i.
ii.
ifi.

(b)

ii.

iii.

the name and address of each attorney who represented you:

__ Phillip Smith Public OeFevder ' Yok Couﬂ‘135 c.
— e Strom " Colombyin 5-C

the proceedings at which each such attorney represented you:
. L
- Ph, IHP‘ Sﬂh‘h'h ‘\’ﬂg\”
—_— i [
Aohw Strom" Appeal’

19. State clearly the rehef u seek in filjng thi licati
ThAn 03:. J:; ‘: 2’5:«%%5 A A:”A.C‘t!ce ﬂommurks

o 10 \f S

20.  Areyou no& uﬁder sentence ‘ﬁ?aa any other court that you have not challenged?

MO

Please send A copuy oF Ayl

Documentalions Ba‘%
kpplicand a\b~5u.+(\ .

Copyer PeR Apphieattan

Revised 3/2003



-

142

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT s
IN SUPPORT THEREOF )
Teoe{ Dickes
I, , hereby apply for leave to proceed in this action without prepayment .of fees or costs or
security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

(1) Iam the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty [ am unable to pay the costs of said proceeding or give
security thereof.

S gw or afﬁrmed to and subscribed before is
Y day of_ N ;5!2

ke, DHES

Notary Public

My Commission Expires: a ‘Sb);\

Revised 3/2003
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STATE OF SOUTH CAROLINA )

) VERIFICATION
County of &AMW )

L. i’,v&éld\u‘ly gwo:( upon my oath, depose and say that I have subscribed to the foregaing
application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set forth are true.

SWORN .10 and subscribed before me this

day of 3 N\L .2
Mﬁi&ﬁ_&— L)
Notary Public .

My Commission Expires: aﬁbaa \_

Revised 3/2003
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Double Jeopardy Issue:
SC Conviction: Shoplifting (S.C. Code Ann. § 16-13-110)

Elements: (1) carrying away/taking any merchandise
(2) with intent of depriving merchant of benefit
(3) without paying full retail value

Possible additional or supplemental element: larceny (taking away of
someone else’s property with the intent to steal)

NC Conviction: Possession of Stolen Goods (N.C.G.S.A. § 14-71.1)
Elements: (1) defendant was in possession of personal property
(2) personal property has been stolen;

(3) possessor knew or had reasonable grounds to believe that property was
stolen; and

(4) possessor acted with dishonest purpose.

Defense Attorney did not preserve double jeopardy argument for appellate review:

A claim of double jeopardy is not a question of subject matter jurisdiction and thus may not be
raised for the first time on appeal. See Medlock v. One 1985 Jeep Cherokee VIN
1JCWB7828FT129001, 322 S.C. 127, 132, 470 S.E.2d 373, 376 (1996) (double jeopardy claim
may not be raised for the first time on appeal).



Excerpt from unfinished initial brief:
While admittedly unpreserved for this Court’s review, Appeliant appears to have suffered a

double jeopardy violation. Possession of stolen goods in North Carolina is defined as:

If any person shall possess any chattel, property, money, valuable
security or other thing whatsoever, the stealing or taking whereof
amounts to larceny or a felony, either at common law or by virtue
of any statute made or hereafter to be made, such person knowing
or having reasonable grounds to believe the same to have been
feloniously stolen or taken, . . . and such possessor shall be
punished as one convicted of larceny.

N.C.G.S.A. § 14-71.1. The elements of crime of possession of stolen property are: (1)
possession of personal property; (2) personal property has been stolen; (3) possessor knew or
had reasonable grounds to believe that property was stolen; and (4) possessor acted with
dishonest purpose.. State v. Wilson, 1992, 416 S.E.2d 603 (NC Ct. App. 1992).
South Carolina’s shoplifting statute holds that:

A person is guilty of shoplifting if he takes possession of, carries

away, transfers from one person to another or from one area of a

store or other retail mercantile establishment to another area, or

causes to be carried away or transferred any merchandise

displayed, held, stored, or offered for sale by any store or other

retail mercantile establishment with the intention of depriving

the merchant of the possession, use, or benefit of the

merchandise without paying the full retail value. . .

S.C. Code Ann. § 16-13-110(A)(1); see State v. Shaw, 328 S.C. 454, 456, 492 S.E.2d 402, 403-

404 (Ct. App. 1997) (a person is guilty of shoplifting if the person - among other possible actions

- takes, carries away any merchandise with the intention of depriving the merchant of the ~

possession, use, or benefit of the merchandise without paying the full retail value)
“Larceny is implicit within the crime of shoplifting.” State v. Moore, 374 S.C. 468,

649 S.E.2d 84 (Ct. App. 2007). Larceny is the trespassory taking and carrying away of good of
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anothg.r against the ownér’s will and without the owner’s consent. State v. Al-Amin, 353 S.C. 405,

425,578 S.E.2d 32, 43 (Ct. App. 2003)

Under the “same elements” test for a double jeopardy violation, North Carolina’s
possession of stolen goods statute does not require proof of “an additional fact” beyond the
elements necessary to prove the offense of shoplifting under South Carolina law. Blockburger v.
U.S., 248 U.S 299, 52 S.Ct. 180 (1932); see also State v. Easler, 327 S.C. 121, 489 S.E.2d 617
(1997).

Thus, Appellant’s North Carolina conviction for possession of stolen goods and later his
conviction in our state for shoplifting constituted successive prosecutions and multiple

punishments for the same offense in violation of double jeopardy protections.
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File No. LawEnlorcemeat Case No, 2014-63985 LD No. . SID No. £81 No.
14CR 060013 GASTONLA POLICE DEFARTMENT 59405NA9
]
s MAGISTRATE’S ORDER STATE OF NORTH CAROLINA in The General Court_O_l_Justice
{ F-POSS STOLEN GOODS/PROP (F) GASTON County District Court Division
THE STATE OF NORTH CAROLINA VS.
Name And Address Gf Defondant
JERRY LEE DICKEY
I, the undersigned, find that the defendant named above has been arrested without a warrant and the
GASTONIA defendant's detention is justified because there is probable cause to believe that on or about the date
GASTON COUNTY of offense shown and in the county named above the defendant named above unlawfully, willfully
) and feloniously did possess CLOROX CLEAN-UP, 2 QUARTS OF PENNZOIL 5W-30 MOTOR
Race Sex Dats OF Birih Age OIL, 3 BOTTLES OF MR CLEAN LIQUID MUSCLE, AND 8 PACKS OF HANES 3 PACK
B_ M TANK TOPS, the personal property of FAMILY DOLLAR STORES, INC, valued at §34.50 IN US
Soci Sacuritv Mo, Drivers Lscense 0. & State . . . .
. CURRENCY which property was stolen property, knowing and having reasonable grounds to believe
Name Of Defondants Employer the property to have been feloniously stolen, taken, and carried away.
Offenso Codals) Cifanse In Vivtabon O G.S.
[234) 114-71.10
Date Of Offense
08/28/2014
Dafe Of Anest & Chack Dight No. [As Shovm On Fingems
0B/2872014 5573 5&7}3 ‘
Ammasting Officar (Name, Address Or Departmead) 4
S WMARTIN
4 GASTONIA POLICE DEPARTMENT
200 EAST LONG AVE
GASTONIA NC 28053
GASTON COUNTY {704) 866-6890
Names & Addrasses Of Winessss (inouting Counties & Telephone Nos.)
FAMILY DOLLAR STORES, INC This act was in violation of the law referted to in this Magistrate's Order. This Magistrale's Order is issued upon
Contact: MARGARET KNIGHT information furnished under oath by the arresting officer{s) shown. A copy of this Order has been delivered to
132 S MAIN ST the defendant.
CLOVER SC 29710 Sigratum Location OF Court Court Date
YORK COUNTY (203) 222-7281 C M WEST Gastor County Courthouse; 003A 0812972014
m Sivdemesror Offense Which Requires Date fssued A mepistrare [ peputycsc 325 NORTH MARIETTA ST Court fmo
Fingedprinting Per Fingerprint Plan 082872014 | [ ausisamicsc [ cemorsvperiorcomt | GASTONIANC 28052 - 130 Om Rem _
fovan) I
AQC-CR-116, Rev. 4114
B2014 Adminis:;live Office of the Courts ORIGINAL COPY ~

A Amm— <
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STATE OF NORTH CAROLINA prr 14CRS060013
A N :
oo County ln The General Court Of Justice
Superior Court Division
[ __ STATE VERSUS
Nama Ang AdaroAs Of DoTengant
JERRY LEE DICKEY lND'CTMENT
GASTONIA NC 28052
e Sor S OTEiE ] This Is & superseding indictment,
B M
Di
Offense(s) ata O‘t’gﬂorwe G.S. No, cL.
Data Range Of Offanas
I POSS STOLEN GOODS/PROP (F) 087282014 14711 H

1. Tha jurors for the State upon their oath present that on or about the date(s) of offense shown and In the county named
above the defendant named above unlawfully, wilifully and feloniously did

possess cleaning supplies. 2 quarts or motor oil. 3 packs of shirts, and 8 packs of underwear, the personal property of Family Dollar
Stores, Inc., having & value less than $50,00 in U.S. Currency which property was stolen property, knowing and having reasonable
grounds ta belicve the property ¢o have been feloniously stolen, taken, end carried away.

1. And the jurors for the State upon their oath present that on or about the date(s) of offense shown and in the gounty named
abave the defendant named above unlawfully, willfully and feloniously did

(] 8.W. MARTIN, GASTONIA POLICE DEPT.

[} OCA#: 14-6398S

O C. CLINCH, GASTONIA POLICE DEPT. O \
\g\'r. KISTLER, GASTONIA POLICE DEPT. 0
(0 B. REESE, GASTONIA POLICE DEPT. O

Bill was found to be:

of twelve or more grand jurors (n this Bill of Indictment.

The Witnesses marked "X were swom by the undersigned Foreperson of the Grand .Jury and, after hearing tastimeny, this

M.A TRUE BILL by twelve or more grand jurors, and | the undersigned Foreperson of the Grand Jury, ettest the concumrence

AGC-CR-122, Rav. 113
©2013 Adminisrative Office of the Courts

(J NOT A TRUE BILL. '
Ot anpiuge Of Grand Jury £ rann
MNis\ul “Wonl ¢ Hoae”



V272974V 18 1D.4V AR

@ VU UV (

STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
GASTON COUNTY SUPERIOR: COURTHIVISIONI
FILE NO. {4CRS60073
0L SEY 2% B =53
GISTOH 2 AT £5C
STATE OF NORTH CAROLINA ) BY oo, . —- -
)
versus y MOTION TO DISMISS
;
JERRY LEE DICKEY, ) :
Defendant, )
)

NOW COMES the Defendant, by and through his undersigned attorney, and respectfully moves this Honorable
Court to direct that the above numbered indi¢tment be dismissed.

In support of said Motion, the Defendant shows unto the Court the following:

On August 28, 2014, the Defendant was charged with the crime of felonious Possession of Stolen
Goods. Said goods being itemns allegedly stolen from a Family Dollar Store located in Clover South

Carolina, and valued at $34.76;

That, at best, the items allegedly stolen in South Carolina were as the result of a potential
misdemeznor offense;

That in order to support a charge of felanlous Possession of Stolen Goods, the State must establigh that
the alleged stolen goods were falonious stolen;

That the Defendant was charged with shoplifting, a misdemeaner in North Carolina, as a result of the
alleged larceny in South Cayolina (see attached);

That under the circumstances, original jurisdiction for a misdemeanor is in the District Court, and not
n the Superior Court.

WHEREFORE, the Defendant prays that an Order be issued dismissing the above numbeted bill of indictment.

Respectfully submitted,
This the _Zé_'%' of Septeraber, 2014,

MW

Kellum Morris
Public Defender
328 N. Marlema Sueet
Gastonia, NC 28052
(704) 852-3220
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STATE OF NORTH CAROLINA I
Gaston County " e 1n’fhe General Court Of Justice
(JDistrict X Superior Court Division
oesna e TR L %5%;;};5"&%%‘.}'5“5“
JERRY LEE DICKEY (For Offanaes Comrulitsd Bn Or After Dec, 1, 2013)
G.S. 15&-302‘0!, -931, -832
Filo Numbor Count No.(s £¥__.Offonsele)~" "
T4CRS060013 51 |POSS STOLEN GOODS/PROP (F)
(%] DISMISSAL

NOTE: Recall all outstending Orders For Arrost In a dismissed case.

The undarsignad prosetutor enters a dismissal to the above eharge(s) and assigns the following reasons:
(1. No crime Ia charged.

J 2. There is insufficient evidence ta warrant prosecution for the follswing reasons:

7] 3. Osfendant has agreed to plead gullty to the foflowing charges:
in exchange for 8 dismissal of the following chargea:

4. Other, (speciy) [ See additional information on revarse.
Plead guilty in 14CR8721

A jury has not besn Impaneled ner has evidence been introducad. (i a jury has beon Impaneled, or i avidence has been Introduced, moddly
this senisnce sccordngiy)

[ DISMISSAL WITH LEAVE
The undersigned prosscutor enters a dismissal with [eave to the above chargs(s) and assigns the foliowing reasons:

[CJ 1. The defendant failed to sppear for a criminal proceeding at which the defendant's ettandance was required and the
prosacutor balleves that the defendant cannot readily be found.,

[J2. Thedefendant has been indicted and cannot readily be found to ba servad with an Order For Arrgst.

[J 3. Thedefendant has entered into a deferred prosecution agreement with the prosecutor In accordance with the provisions of
Article 82 of G.S. Chapter 15A.

4. Other tspeciiy [ See additional information on reverse.

—rpspm—— -—
————— v——

[ NOTE: This form mustbe complelod and ignad by the proaecutor when the dismissal occurs out of court, The botter practios Is for the prosecutor (o
complote and sign the form whén the charges are crelly dismissed in open count.

Also, in accondance with G.S. 154-031(a1), unless the defendant or the dafencant's alfomey has hamcmemhanmbymw [
witttan dismissal of the charges againat ths datendant must be ssrved In tha samy manner prascribed for motiona undar G.S. 154-851, Hthe
Mmmudswlsfnwm the written dismissal shall also be umdbym-pmawwran the chiaf officer of the

custodial faclity where tho dadandant ks in custody.

3 "Narma OF Prosecutor (Typa OF Prial)
' 10/27/2014 Beth Steckwoll
[ REINSTATEMENT /
This case, having previously baen dismissed with leave as tndicated above, Is now#8instated for trial,
Dato e aacuior (Type Gr Frini) Signature O Frozscuior

(Qven)

AOCC-CR-3078, New 12/13
© 2013 Administrative Office ofﬂn Courts
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STATE OF NORTH CAROLINA P a 1727
GASTON In The General Court Of Justice
—County O Distriet (] Superior Court Division
~ : STATE VERSUS
Lo L Lo —
JERRY LEE DICKEY o MISDEMEANOR
STATEMENT OF CHARGES
GASTONIA NC 28052
[Raco Sox Im ol
B M G.S. 16A-922
off Dote G Tonee 6S. N
ense(s) Dato Rotea &1 Offanse . No. CL.
POSS STOLEN GOODS/PROP (M) 082872014 e 1

1, the undersigned, upon Information and belief allege that on or about the date(s) of offense shown and in the county namad
abave, the defendant named above did unlawfully and willfully

possess cleaning supplies. 2 quarts of motor oil, 3 packs of shirts, and 8 packs of underwear, the personal property of Family Dollar
Stares, Inc., huving a vilue less thun $1,000.00 in U.S. Currency which property was stolen property, knowing end having reasonsble
grounds to believe the property to have been stolen, teken, and camicd away.

- - - e mt e s @%bl nf s et ety W, o e ca T

nohe /afza remeuts.

T Jﬂm.ﬁ-mves mag/ and all
W ﬁ‘#”

wacutor (Pring Gr Typa) ansture Gf Prosoculor

102322014 3#’ z. -m/ /

ADC-CR-120, Rev. 1113
© 2013 Administrative Office of the Courts
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'STATE OF NORTH CAROLINA g” l4eRQ7a1

In The General Court Of Justice

GASTON County & Distrtet  [J Superior Court Division
STATE VERSUS
Nom; ant
\: _ JUDGMENT/ORDER OR
7 #‘K"‘jzam'm— S Seay * OTHER DISPOSITION
Rlau Y]

%&D.&KUM U Afomey FEO("Kgd | g_tn% P m’ﬁm (3 rewsines
ange [NoTe vahm
o Wrsemaancr corvissin krvels edor

Gulliy/Responsible w No Contest w Guilly/Responsitie {()- a‘l - l"f‘ MISD. CLASS: & +020s
[ Guity/Responsible 7] No Coatest [ Guity/Responsible miso. cLass: (11203
) (] Nat Guitymiel Rasponaibie D NolGdnyINul Resaponsidie

-— —— - -,

X

)
“FB¢ imprisoned for o term of _(p | days in the custody of [#-Gaston County Jail I NC DACED Mgdem;s 4
Confinement Program. Credit for_{p [ _days pretrial confinement. : '6 s
O The sentence shall run at the expiration of the sentence imposed in file number = &7
0 Execution of the sentence is suspended zud the defendant is place on unsupervised probation for, omalﬁ;ﬁs 5 Ol

1o the fallowing conditions: ., O
! o

O Pay a fine of § . and cosl,

O Payafine of $ and cost. 0520 installment fee OS60 appointment fee CJOther;
OJ Pay restitutlon in the amount of 5, . See attached Restitution Worksheet, AOC-CR-G} (Y SR
All monies to be paid on or by -

O Not operate a moter vehicle unless properly licensed by DMV, :
O Compiete hours of community service within days and pay the fee,

00 Obtain a subsience abuse assessment and comply with any recommended treatment,

3 Not to consume, possess, conirel any controlled substance/alcoho! unless preseribed by a licensed physician,
O Nat 1o be found on or about the premises of
O Neot to assaulr, threaten, harass, bother, communicate with and/or be in the presence of

HE

_~

Q Violate no laws of the statc.
" Wl.Other C‘.}-u.d._-._:r orHmaawwed. Ao mowa)u.m Rheo made o,

aivilgud mﬁ(#lBOcowwm$ao|mm+ 22, 0nd
0 O TRNLN
R _0 Iuis ORDERED thal thig: [J Judgment is Continued upon payment of costs._ [ case be consolidated for judgment with
,I"\ - 2
momm.nmmpe Or Ping

\"%)

EIThe defendanl gives nolice of appeal from the judgment of the District Courl to the Superior Court.
{30 The current pretrial release order is madified ag follows: , -

[[] The defendant gives notice of appes! from the judgment of the Superior Court (o the Appeliate Division. Appeal enlries
and any conditions of past conviction release are set forth on form AOC-CR-350.

Date Nama Of Prasidesg Judge (Typo Oc PART) Signaivie OF Fresiong Jucot

AOC-CR-305, Rev. 7/85 Original - Filo

© 1937 Adminisirative Olfice of the Courts - 7‘&.0 V%e 10 ,&1,“(
o s
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AGENCY |.D. SUPPLEMENTARY (NCIDENT REPORT NARRATIVE _CASE KUMSER Kee
SC0460100 Clover Police Dspartment 14-00748
TATE TN FVE "CAVERTATUS
4 0372872014 9:63 A-Active P B
AFRIRINT TV .

Interviow with suspecti suspocl confesalon

on 08/29/14 at approximately 5:10PH [, Captain oaﬁid Dover, of the Clover Police Department

respondad to the Gaston County Jail Ln Gastonia KC to conduct & interview with subject Dickey of

this ceport. Subject Dickey signed a walver of rights for miranda and agreed to talk with me

about this incident. Subject Dickey would not agree to providing a written statement.

subject Dickey stated that approximately 9:30AM on this date (8/2B/14) he did go into the Family

Dollar and steal packs of tank tops, t-shirts and Mr. Clean products by concealing them in his

pants and walking out of the store. Subject Dickay advised that huo observed the store clerk to be

talking on the phone as‘he was lsaving and was suspiclous that she was notifying the police.

Subject Dickey advised that he got into hio vshicla and drove away from the store travelig North

on US 321. Bubject Dickey adviscd that he observed a marked police unit traveling toward him on

US 321 and that the police officer dd.v;_lg the marked car looked at him as he drove by. Subjact

Dickey advised thot he knaw at that point the police wars looking foc him and he observed the

markod police vehicle turn axound and begin to travel in the same direction as he and approachin

him from behind. Subject Dickey adviscd that he then began to drive faster in hopes that he could

mako it Lnto Noxth Carolina before ths marked police vehicle could catch up to him. Subject

slrens and continued to follow bohind him. Subject ODickey advised that he knew in his mind that

pickey advised that the marked police vehicle caught up to him arnd actived the blue Lights and

further along US 321 into Gaston County. Subject Dickey advisad that he knew that North Carolina

he ngeded to do the right thing and stop for police but he chose not to and continued driving

of a male vho owns the green Dodge Neon ha was driving and whogo last name ia Kmox. Subject

lice would be looking for him, Subject Dickey advised that he decided to pull into tha drivaway

Dickey advised that Knox lives in an address along US 321 where I saw him leavimg fxogti:he

driveway as } traveled North along US 321. 5Subject Dickey advised that he then drove to the

parking lot of Dollar Tree at which time he began to have conversation with a male known to him

and that the subject pulled a gun and shot at him sevexal times causing him to leave that parking

lot and proceed to the location where I encountered him at but he could not bring himself to do

ic.

1 provided a copy of each warzant to the Gaston County Jail ias rcquested while there and they

advised that they would place a hold on him pending our chazyes hexe in the State of South

Carol{na,

153
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DICKEY, JERRY} 12CR 060158

OF:072712 APPEALED TO S.C. 091412 CR

SPEC. COND: *APPEAL DAYS ACTIVE DAC, SENTENCE TO

OF:072712 (M) SECOND APPEALED TO S.C. 091412 CR

CONSOLIDATED FOR JUDGMENT W 2CR 060158 01
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) OF THE SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
) 2016-CP-46-1813
Jerry Lee Dickey, )
S.C.D.C. No. 356505, )
)
Applicant, )
) RETURN
2 )
)
State of South Carolina, )
)
Respondent. ) -
)

Respondent, making its Return to the application for post-conviction relief (PCR) filed

June 16, 2016, would respectfully show this Court:
L

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Ydrk County Clerk of Court. Applicant was indicted at the
March 2015 term of the York County Grand Jury for shoplifting (énhanced) (2015-GS-46-891)
and failure to stop for a blue light (2015-GS-46-892). Applicant was represented by Phil Smith,
Esquire. On May 20, 2015, Applicant was tried in his absence before the Honorable Robin
Stilwell and a jury and was subsequently found guilty as indicted. Judge Stilwell sentenced
Applicant and sealed the sentence. Applicant returned to York County and was brought before
thé Honorable Paul Burch on August 11, 2015 to have the sentence published. Applicant was
sentenced to imprisonment for ten years for the shoplifting charge and for three years for failure
to stop for a blue light. Both sentences were to run concurrently.

Applicant filed a notice of appeal. By an order filed May 20, 2016, Applicant moved t6

withdraw his appeal. The Remittitur was sent June 8, 2016.

!
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IL.
In his current application for post-conviction relief, Applicant alleges he is being held
unlawfully for the following reasons:

1. Ineffective Assistance of Counsel
a. Failure to object to and preserve double jeopardy issue

Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at evidentiary hearing. All amendments should be made well in advance of
hearing and should be filed as required by Rule 11, SCRCP(a).

Attached herewith and incorporated herein are the York County Clerk of Court records
regarding the subject convictions, Applicant's records from the South Carolina Department of
Corrections, the trial transcript, and the sentencing transcript. Respondent reserves the right to
amend this Return upon receipt of any relevant materials.

III.

Respondent contends that Applicant's trial counsel rendered adequate assistance and
provided representatién within the range of competence required by attorneys in criminal cases.
In a post-conviction relief proceeding, the applicant bears the burden of proving the allegations

in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where ineffective

assistance of counsel is alleged as a ground for relief, the applicant must prove that "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel's performance was deficient. Under this prong,

attorney performance is measured by its reasonableness under professional norms. Id. 300 S.C. at
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117, 386 S.E.2d at 625, citing Strickland. The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases. The
courts presume that counsel rendered adequate assistance and made all significant decisions in
the exercise of reasonable professional judgment. Strickland, 466 U.S. 668, 104 S. Ct. 2052. The
applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 S.C.
115, 386 S.E.2d 624 (1989).

Second, counsel's deficient performance must have prejudiced the applicant such that
there is a reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different. Id. A reasonable probability is a probability sufficient to
undermine confidence in the outcome of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733
(1997).

Respondent submits that Applicant cannot satisfy either requirement of the Strickland v.
Washington test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that cannot be conclusively refuted by the record. Respondent requests an
evidentiary hearing to fully resolve this issue. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247

(1983).

[Signature block on following page]
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Iv.

Respondent denies each allegation that is not expressly admitted, qualified or explained.
V.

WHEREFORE, Respondent requests an evidentiary hearing for the purpose of

determining whether the Applicant's counsel was ineffective.

Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT"BOLC‘HOZ’
Deputy Attorney General

JOHANNA C. YALENZUELA
Senior Assistant Deputy Aitorney General

JUSTIN J. HUNTER
Assistant Attorney General

FOR RESPONDENT
Office of the Attorney General
P.0. Box 11549

Columbia, $.C. 29211
(803) 734-3737

December 29, 2016
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STATE OF SOUTH CAROLINA ) _
» ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK )
)
) 2016-CP-46-1813
)
JERRY LEE DICKEY, #356505, )
)
_ )
Applicant, )
) ,
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OFSOUTH CAROLINA, )
)
Respondent. )
)
1. 1 am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists thronghout the Staté of South Carolina and that

this is a proper circutnstance of service by mail.

Ly

I have this day served a copy of the Retuwrn in the above-captioned matter on the
* following person by depositing same in the United States mail, postage prepaid:

Nathan J. Sheldon, Esquire

The Law Office of Nathan J. Sheldon, LLC
PO Box 36682

Rock Hill, SC 29732-0510

DATED this 29" day of December, 2016.

%%aé\

vn Baker, Legal Assistant
F Respondent
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State of South Carolina., In the Common Pleas

f
) Court of York

)

) Case No. 2016-CP-46-01813
)

County of York.

Jerry Lee Dickey.,

Applicant.,
Transcript of Record

State of South Carolina.,

Respondent.

N M e e e e e

January 31, 2017
York, South Carolina

BEFORE:
The Honorab .e Mark Hayes, judge.
APPEARANCE S:

Mr. Nathan James Sheldon .
The Law QOffice of Nathan J. Shelton, LLC
PO Box 36682 :

Rock Hill, South Carolina 29732
nathan@nathansheldonlaw.com

(803) 909-9343

Attorney for the Applicant

Mr. Justin James Hunter

South Carolina Attorney General's Office
PO Box 11549

Columbia, SC 29211-1549
Jhunter2@scag.gov -

(803) 734-3737

Attorney for the Respondent

Wanda S. Nelson, CVR-M

Official Court Reporter

To The Honorable John C. Hayes, III
Sixteenth Judicial Circuit

Union and York Counties
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INDZEX

EXHIBITS

NO. DESCRIPTTION ID.

No Exhibits were received into the record.
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(COURT IN SESSION, ON THE RECORD AT 09:47 AM.)

(JERRY LEE DICKEY, APPLICANT, ENTERS COURTROOM.)

MR. HUNTER: May it please the court, your Honor,

-The next case 1s Jerry Lee Dickey versus state of
South Carolina. 1It’s 2016-CP-46-1813. |

Your Honor,‘he was indicted in March, 2015 for
shoplifting and'%ailure to stop for a blue light. He was
represented by Phil Smith. And, your Honor, you have in
there some related North Carolina court documents, and I’'m
just gonna go ahead and give the procedural history for
North Carolina and South Carolina just so you have a full
picture.

He was arrested August 28th, 2014 in North Caroclina
after a car chase that started in South Carolina. |
September 15th, 2014 he was indicted in North Carolina for
a possession of stolen goods. October 27th, 2014 he pled

in North Carolini to possession of stolen goods; he

. received six-one days time served. On that same day an

arrest warrant for shoplifting in South Carolina was
delivered to him. Then on March 26th, 2015 he was True
Billed indicated in South Carolina for shoplifting and
failure to stop for a blue 1light. '
May 20th, 2015 he was tried in his absence before
Judge Stilwell for those two charges and found guilty and

the shoplifting was an enhancement. On August 11lth, 2015
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he appeared back:in this jurisdiction and the sentence was
published by Judée Burch. He was sentenced to ten years on
shoplifting enhanced; three years for failure to stop for a
blue light.

He filed this current action on June 1l6th, 2016. He’s
present today represented by Mr. Nathan Shelton.

MR. SHELTON: Thank you, your Honor. May it please the
Court. We are ready to proceed if the Court is.

THE COURT: Yes, sir.

MR. SHELTON: We would call Jerry Dickey to the stand.

MADAM CLERK;_ Mr. Dickey, if I can have you stop here
to be sworn. Ifil can have you place your left hand on the
Bible and raise your right as far as yocu can.

(WHEREUPON, JERRY LEE DICKEY,
BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS FOLLOWS:)

MADAM CLERK: Thank you. Have a seat. Watch your
step up.

THE COURT: Sir, the lady right in front of you is a
court reporter, she’s taking down everything that’s said so
please speak up loud enough so that she can hear you and
also your lawyer who is on the opposite side of the
courtroom.

MR. DICKEY: Yes, your Honor.

THE.COURT: Thank you.

MR. SHELTON: Thank you, your Honor. May it please
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JERRY DICKEY: DIRECT BY MR. SHELDON -6-

the Court.

DIRECT EXAMINATION

JERRY LEE DICKEY BY MR. SHELTON:

Q. Mr. Dickey, please state your name for the record.

A. Jerry Lee Dickey.

Q. And are youicurrently incarcerated in South Carolina
Department of Corrections?

A. Yes, sir, I am.

Q. And you received a ten-year-sentence on a shoplifting

enhanced; is that right?

A. Yes, sir.

Q. And you’re here today for a PCR action?

A. Yes, sir.l

Q. And‘do you understand that the court can’t give any

sentence reduction or anything; that the only remedy
available tco the:court i1s to vacate your sentence and

remand it back té trial?

A. Yes, sir.

Q. If he chooses. If your PCR is granted. Do you
understand?

A. Yes, sir.

Q. And knowing all that you want to go forward, correct?
A. Yes, sir.

Q. All right, Mr. Dickey, describe just briefly the

facts of this case that brought -~- that brings you -- that
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JERRY DICKEY: DIRECT BY MR. SHELDON

put you in scDC.  What happened?

A.

I was tried in my absence and given ten years

three years run concurrent and sent to SCDC.

Q.

And the judge has the transcript. The underlying

facts that bring you here, you’re accused of shoplifting,

where were you accused of shoplifting?

A. At Family Dolla%.

0. And where was the Family Dollar at?

A. It was located in Clover.

Q. And ultimately —-

A. South Carolina.

Q Ultimately where were you arrested?

A. In North Carolina.

Q Okay. And were you charged criminally in North
Carolina?

A. Yes, sir, I was.

Q. What were you charged with in North Carolina?
A. Possession of stolen goods.

Q. Okay. So you get a shoplifting charge from Clover,

South Carolina; possession of stolen gocds from North

Carolina; is tha* right?

A.

Q.

Yes, sir.
Okay. Were you represented by Mr. Smith?
Yes, sir.

And did he represent you throughout the entire
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JERRY DICKEY: DIRECT BY MR. SHELDON -8-
process?

A. Yes, sir.

0. Did you have ample time to meet with Mr. Smith?

A. Yes, sir.

0. And were you in jail or were you out on bond?

A. I was out oé bond.

0. How would Mr. Smith go about getting in touch with

you?

A. He would contact my aunt and she would contact me.
Q. Were you living with her throughout this process?-
A. . Yes, sir.

Where were y’all living at?

B0

Charlotte, North Carclina.
Q. Okay. So, ultimately you end up getting tried in

your absence. Tell - Talk to us a little bit about the

week of court. -ﬁere you noticed to be in trial that week?
A. Yes, I was and I came. He notifi;d me and told me to
be in court May the 19th, 2014 -- 2015 and I appeared in
court.

Q. And when was —- Was that — That was a Tuesday?

A. I believe so, sir.
Q. When were you —— So i1f May 19th you appeared in court
what conversation did you have with Mr. —-- Were you tried

on May 19th?

A. No, sir.
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JERRY DICKEY: DIRECT BY MR. SHELDON ‘ -9-
Q. What conversation did you have with Mr. Smith that
day?

A. He instructed me that I can leave and he would

contact me. He said he had — First he said he had to find
out what was going on and then he instructed that I can
leave and that he would contact.
Q. Ultimately when were you tried on the shoplifting
charge?
A. On the 20th of May 2014.
Q Is that the very next day?
A. The very neét day.
Q Why weren’t you there o? the 20th?
A I wasn’t contacted, sir.
Q. Was this case in a trial posture the entire time?
At any point in time did you go to your lawyer and say
I want to plead guilty? |
A. I ask him about a plea. I did ask him about a plea.
He stated that éhe solicitor wasn’t offering me a plea due
to my record out of North Carolina.
Q. So, basically you wanted to go to trial?
A Yeah, pretty much.
0 And were yoﬁ gonna testify at trial?
A Yes I was, sir.
Q And the week of trial you show for court but the d%y

of trial you’re not there; is that right?
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JERRY DICKEY: DIRECT BY MR. SHELDON B -10-

A. True.

Q. You said your trial was May 20th of 2015. When were
you convicted on the possession of stolen goods from North
Carolina?

A. October the 27 of 2014.

Q. So, essentiélly seven months prior to the trial in
South Carolina you’re convicted of possession of stolen

goods in North Carolina; is that right?

A. Yes, sir.
Q. What goods were you convicted of possessing?
A. The same goods that was from the Family Dollar Store

in Clover, South Carolina.
Q. So the goods from the shoplifting charge in Clover
you end up pleading guilty to in North Carolina possessing

those goods?

A. Yes, sir.

Q. Were you convicted of a misdemeanor?

A. Yes, sir.

Q. A North Carolina misdemeanor; is that right?
A. Yes, sir.

Q. Okay.

MR. SHELTON: Judge, I don’t have any more questions

for this witness.
MR. HUNTER: Just a few questions, your Honor.

CROSS-EXAMINATION
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JERRY LEE DICKEY: CROSS BY MR. HUNTER -11-

JERRY LEE DICKEY BY MR. HUNTER:

A.

Mr. Dickey, you showed up to court, I believe, Tuesday

or Tuesday, May 19th?

A.

=N =0

>0

(@)

A.

Q.

Yes, sir.

And Mr. Smith told you you could go home?
Yes, sir.

Was your aunt there that day?

Yes, sir..

Do you know if she was there the next day?
No, sir.

So she wasn;t there the day of your trial?

Not that I know of.

.Okay. Did Mr. Smith try to contact you after your

trial had concluded?

A,

Q.

To my understanding the bondsman conﬁacted my aunt.
After your trial?

After trial.

MR. HUNTER: That’s all the questions I have.

THE COURT: Any redirect limited to what he went into?
MR. SHELTON: No. No, sir, your Honor.

THE COURT: fLet me ask you a question.

Do I have it correct that he pled in North Carolina or

he was convicted in North Carolina?

MR. SHELTON: It was a —

THE WITNESS: It was a plea.
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PHILLIP SMITH: DIRECT BY MR. SHELDON -12-

MR. SHELTON: --- a — Yeah. Yes, your Honor.
.Pleaded, I think, sixty-one days to time served is what the
plea was.

THE COURT: All right. Thank you, sir, you have step
down. Watch your step please. |

(WITNESS LEAVES WITNESS STAND.)

MR. SHELTON: Your Honor, we would call Phil Smith
to the stand.

THE COURT: Come on around, sir, let the Clerk of
Court swear you in.

MR. SMITH: Yes, your Honor.

(WHEREUPON, PHILLIP SMITH,

BEING FIRST CALLED AND DULY SWORN, TESTIFIED AS FOLLOWS:)

MR. SHELTON: May it please the court, your Honor.

DIRECT EXAMINATION

PHILLIP SMITH BY:MR. SHELTON:
Q. Mr. Smith, please state your name for the record.

A. Phillip Lee Smith.

Q. And you represented Mr. Dickey in this case; is that
right?

A. I did. That’s correct.

0. I want to just briefly touch on this trial and in

absence. Would you agree that he was in fact‘present the
day before trial?

A. Yes.
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PHILLIP SMITH: DIRECT BY MR. SHELDON -13-

Q. What -- Typicaily how would you go about getting a
hold of him?

A. I would both call or send letters.

Q. Was he noticed for\that week of trial?

A. Yes. We were preparing to go to trial and had come
in and seen Judge Stilwell the day before and we were reéady
to go the next day.

Q. The day befofe he showed up or —— So, and I'm scorry,
it appears that he was basically tried on Wednesdéy, May
20th.

A. Ckay.

Q. And that he shows up the day before, right?

A. Yes.

Q. On a Tuesday?

A. Yes. \

Q. 'Would the conversation with Judge Stilwell have been

on the Monday or the day he showed up on that Tuesday?

A. No. We may have spoken with the judge in court. I
can’t recail that but we thought we were up on Tdesday is
why he was here and we knew we were up that week and then
it looked like i¢ wasn’t going until the next day so he
went home that e%ening tc return the next day.

0. So he showed up on the day he thought he was going
to trial?

A. That's correct.
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PHILLIP SMITH: DIRECT BY MR. SHELDON -14-

Q. When you were in the —-- When you were talking with him
about dismissing him for that day because it wasn’t going
forward, did you specifically tell him to be there the next
day?

A. Yes.

Q. And did you:attempt to get a hold of him?

A. Yes.

Q. What — Obviously you didn’t send a lettef; How did
you try to get a hold of him?

A. Calling any and all numbers I had, speaking with his
aunt who he referred to; calling and notifying bondsmen,
doing anything I could.

Q. And, Mr. Smith, so the case ends up going to trial in
Mr. Dickey’s absence; is that right?

A. That's correct.

Q. And at that'trial though there were still pretrial
motions made and things like that, right?

A. That's correct. And as I recall Judge Stilwell gave
us some period of time delay to attempt to get him here.

Q. ‘And in those pretrial -- At no point in those pretrial
motions though did you ever raise an issue of double
jeopardy; is that right?

A. That’s my recollection, yes.

Q. Okay. But you were familiar with the entire

procedural history of this case weren’t you?
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PHILLIP SMITH: DIRECT BY MR. SHELDON o -15-

A. Yes.

0. And the fact, the underlying facts obviously?

A. Yes. |

Q. Were you familiar with the fact that he was charged
in North Carolina?

A. Yes, I knew he had a charge there. He described it
per my notes to me as a shoplifting charge there and I
don’t know that I was ever clear if it were just the items
from South Carolina or if there were some other items that
were in the vehicle. But I was aware that something
involving items from down here got him in trouble in North
Carolina.

Q. Did you know —— I mean did you research —— Did you
ever bother to call North Carolina and figure out what was
going on?

A. I did not.

Q. Did you know that he had pled guilty to possession of
stolen goods in North Carclina?

A, He told me that he had entered a plea and the
Solicitor and I discussed it as well.

Q. And what — @What did you and the Solicitor discuss?

A. I attempted to have the — I said he’s pled up there
why don’t you let his charge go down here. 1In other words,
dismiss it. And the solicitor as Mr. Dickey indicates

largely because of his prior record, I believe, did not
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PHILLIP SMITH: DIRECT BY MR. SHELDON -16-
1 indicate a willingness to do that.
2 Q. Was the conversation you had with the solicitor to
3 dismiss it just out of the goodness of his heart or because
4 there was a potential legal problem in the case?
5 A, I did not f@le a brief or make a large issue. It was
6 ' just a sort of géneric it’s been prosecuted somewhere can
7 we let it go.
8 Q. Okay. So you didn’t.see any need to raise any sort
9 of double jeopardy issue; is thét right?
10 A. I did not. That’s correct. | '
11 Q. But it’s fair to say that you agree that one cannot
12 steal goods and then possess those same goods; that there
13 is a jeopardy problem if both of these charges had
14 originated in the same state. Would you agree to that?
15 A. If it had been South Carolina I would agree, yes.
16 Q. So do you tﬁink that North —- the fact that South
17 Carolina prosecutes the shoplifting charge and North
18 Carolina prosecutes the possession charge, possession of
19 stolen goods charge, that that’'s a distinguishing feature?
20 A. I do as separate sovereigns and'the practical effect
21 that with the enhancements if Mr. Dickey’s current view of
22 the law were correct we could have a person shoplift, run
23 straight over the line and say hey, I’ve got these stolen
24 goods, plea up there to a misdemeanor and never be able to
. 25 prosecute under our enhancement statute so I don’t believe
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PHILLIP SMITH: DIRECT BY MR. SHELDON -17-
CRO.3S BY MR. HUNTER

that’s the intent of our statute.
Q. But without even arguing it you would agree that its
impossible to preserve that issue for appeal?
A. A Sure. That’s correct.
QT And in this case that particular issue was not
argued at the lower court?
A. Was not. Correct. Nor did I make any objections
concerning it.

‘MR. SHELTON: Thank you, your Honor. No more
questions for this witness.>

MR. HUNTER: May it please the court.

CROSS-EXAMINATTION

PHILLIP SMITH BY MR. HUNTER?

Q. Good morning, Mr. Smith. How are you doing?

A. Good morning. Doing well.

Q. So were you the first attorney appointed on this
case?

A. .Yes.

Q. And do you remember when, I guess, you began your

representation? Was 1t after North Carolina had already
been finished?

A. It would have -- Yes, because we don’t show an arrest
date until October 27th which would have started the

process for our paperwork.

Q. And you testified that you didn’t talk to North
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PHILLIP SMITH: CROSS BY MR. HUNTER . -18-

Carolina or did you receive any documents or anything like
that from their office?
A. Not from North Carolina. I would have received a rap

sheet at some point but nothing specifically from North

Carolina.

0. Right.

A. I spoke to some law eﬁforcement members up there but
nothing.

Q. Okay. So other than his information you received some

outside sources, I guess, that told you about or informed
you of his North Cafolina plea?

A. That's correct.

Q. Okay. Now at trial that day you testified that you
called him. Earliest call I believe you said any and all
numbers. Did you have several numbers for him?

A. I did. I h;d a number and a number for his aunt and
then I called the bondsman as well. Of course I expected
him to be here because I had spoken to him just the day
before and he was a large portion of our defense. He was
going to testify as he indicates.

Q. And when you talked to him that day, I guess Tuesday,
do you know around what time it was that y’all were
dismissed?

A. Off hand I cannot recall.

Q. Was it late in the day?
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PHILLIP SMITH: CRO:S BY MR. HUNTER -19-
A. I’'m not certain.

Q. Okay.

A. I just remember it became apparent we weren’t going

to trial that day and so we were going to go that next day.
Q. Okay. And .you believe that you conveyed that
information to him that he would be going the next day?

A. Oh, I did. I know he was aware because when he came'
back for sentencing I ask him why he didn’t show up.

Q. Okay. Did he — And I guess before we get to that, did

you have any con’iact with Him after his TIA before his

sentencing?

A. No.

Q. Do you know how he was brought back to York County?

A. I seem to recall he was arrested up there on a warrant

but I'm not positive of that.

Q. Okay. And did he convey to you at all that he didn’t
understand that he had to be there on Wednesday?

A. | OCh, no.

Q. Okay. Was his aunt there on Wednesday?

A. I remember talking to her in the process. I can’t
say which day. i don’t know if there’s a reference in the
transcript of me referring to her but I was — I certainly
had contact with her.

Q. Okay. BAnd I believe you testified you didn’t make

an argument about double jeopardy concerning the North
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PHILLIP SMITH: CROSS BY MR. HUNTER ~-20-

Carolina statutes; is that correct?

A. That’s correct.
0. Did that even occur to you at the time?
A. Day of trial, no. I menticned bringing it up in

passing with the prosecutor early on but I can’t say that ;
coentemplated it as the trial was proceeding.

Q. So when you talked to -- When you brought it up in
passing to the solicitor, did you specifically discuss
jeopardy or just getting his charge dismissed due to him
already having been sentenced for this action?

A. I would not have done it in a double jeopardy ar — I
did not tell the solicitor I did not think they could
proceed. I simply said it’s been handled in North Carolina
can’'t we let it go down here.

Q. Okay. And T believe that you testified that —-- and
correct me if I’m wrong —- that you didn’f think it was a
double jeopardy argument because North Carolina and South
Carolina are separate sovereigns?

A. Right. Still today I do not believe that that would
be a valid argument.

Q. Okay. So you believe if you had raised it it would
not have been meritorious. Is that what you’re saying?

A. That is.

Q. Okay.

MR. HUNTER: That’s all I have.
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Thank you, Mr. Smith.

THE COURT: Any redirect other than what he went into?

MR. SHELTON: - No, sir, your Hgnor.

THE COURT: Thank you, sir. You may step down.

MR. SMITH: Thank you, ycur Honor.

(WITNESS LEAVES WITNESS STAND.)

MR. SHELTON: Your Honor, we would call John Strom
to the stand.

THE COURT: Sir, just come on up here and let the
Clerk of Court swyear you in.

MADAM CLERK: 1I’11l have you place your left hand on
the Bible and raise your right.

(WHEREUPON, JOHN STROM, BEING

FIRST CALLED AND DULY SWORN, TESTIFIED AS FOLLOWS:)

MADAM CLERK: Thank you. Have a seat and just watch
your.step up.

MR. SHELTON: May it please the court, your Hcnor.

DIRECT EXAMINATION |

JOHN STROM BY MR. SHELTON:
Mr. Strom, please state your name for the record.
John Strom.f |
And by whom are you gmployed?
Division of Appellate Defense.

Here in South Carolina?

=10 >0 > 10

Yeah, in Columbia.
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JOHN STROM: DIRECT BY MR. SHELDON _ -22-
Q. And were you assigned the direct appeal of Mr. Jerry
Dickey?

A, I was.

Q. And so have you had an opportunity to review the

transcript and tﬁe file and all those things?

A. I have.

Q. What — Initially what — Were there any issues that
were appealable in this case?

A. My recollection is that there were not a great many
appealable issues. I think at the time that Mr. Dickey
dropped the appeal I was looking to raise an issue
regarding him not having been marandized prior to
guestioning when he was first, I guess, put under arrest in
North Carolina. But as far as objections and then
preserved issuesﬁit just — it wasn’t a long trial and
there weren't mahy.

Q. Ultimately does a direct appeal get filed in this
case?

A. It did not, no;

0. And why not?

A. Mr. Dickey, I believe it would a been back in maybe
April of 2016, we had discussed a pptential double jecopardy
issue regarding és Mr. Smith talked about the North
Carolina conviction and the South Carolina conviction. It

wasn’t brought up on the record and so given that the
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Miranda issue was not a particularly strong appellate issue
Mr. Dickey had decided that it was - that he was going to
waive direct appeal and attempt to challenge it on PCR.
Q. Do you agree'that a double jeopardy issue was not
preserved in the lower court?
A. Yes.
Q. From your reading of the transcript is there even
any mention of that on the record?
A. It’s qot in the transcript.
Q. Did you hav: conversations with Mr. Dickey about
the jeopardy issue?
A. My recollection is that we did have some conversations
about it. My initial plan was writing the brief was to
mention pointing out in a footnote but it wasn’t a major
area of research for me at that time because it just hadn’t
made an appearance on the transcript.
Q. Were there — What would be the -- So, would the only
remedy for Mr. Dickey on the jeopardy issue essentially be
in the PCR stage?
A. That’s corract.
MR. SHELTON; Your Honor, I don’t think I have any
more questions for Mr. Strom at this time.
MR. HUNTER: I don’t have any questions, your Honor.
THE COURT: Thank you, sir, you may step down.

MR. STROM: Thank you, Judge.
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(WITNESS LEAVES WITNESS STAND.)

THE COURT: Any reason why the witness can’t be
excused? |

MR. SHELTON: No, your Honor.

THE COURT: tThank you, sir. You can be excused.

MR. SHELTON: Your Honor, that’s our case.

MR. HUNTER: Your Honor, the State has no witnesses.

THE COURT: All right. Any - Do y’all want to present
arguments at this time or?

MR. SHELTON: 1I’'1ll be happy to, if the Court wants
to hear arguments.

Your Hcnor, as to the TIA issue and the notice, we’ll
leave that in the Court’s discretion.

I do want to talk briefly about this failure to raise
the issue of jeowardy at trial. We certainly understand,
your Honor, that Heath v. Alabama is out there. We
understand that that is the controlling law on the dual
sovereignty doctrine which I believe Mr. Smith raised. And
that there are certainly a lot of instances where the
state’s arguable severance; however, in this particular
case we -—— I think we can raise a statutory scheme
argument that can distinguish this from the Heath v.
Alabama case.

Essentially, your Honor, pointing specifically to

17-23-20 of our South Carolina Code which says double
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jeopardy at the trial municipal or magistrate’s courts, and
I'm just gonna read the code.

“Whenever a municipal court or a magistrate court
shall have acquired jurisdiction by reason of a person
committing an act which is alleged to be in violatidn of a
municipal ordnance and which is in violation of the
criminal law in this state a conviction or an acquittal by
the first court acquiring jurisdiction shall be a compiete
part of the trial by another court for the same alleged
unlawful act.” :

So we know that we can’t have a conviction in
Magistrate Court in this state, a municipal court in this
state, and not be happy with the sentence so then
subsequently bring the action in General Seasons Court.

The statute is ambiguous as to whether or not that
applies solely to a magiétrate or municipal court
conviction in this state or if it also extends to another
state and essentially that’s where we can draw the
distinction. I mean had the legislature intended this
statute to only Aapply to the magistrate and municipal

courts’ of this state then they certainly could have said

" that in the statute. It’s silent on that issue and we

think the ambiguity in the statute should be decided in
favor of the defendant.

I point the court to 17-21-10 which is venue where
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person causes injury within limits of state and death
occurs elsewhere. I think this essentially is a
codification of the Heath v. Alabama case. In that case we
have a kidnappinq and a murder that occurs in either
Alabama or Georgia. The defendant ends up being prosecuted
for the murder and kidnaping of the same person in both
states and convicted in both states and I think our statute
allows for that.

However, that is — only applies to essentially sericus
crimes against the person. So 17-21-10 allows for this
venue where there are serious crimes against the person.
17-23-20 seems to kind of for less for magistrate level
offense type things seems to restrict that right of the
states to be able to try that.

And, your HSnor, the last statute I Would draw your
attention to is 44-53-410 which is prosecution in another

jurisdiction shall be barred of prosecution and this is a

- drug statute. If a violation of this article is a

violation of a federal law, or the law of another state,
the conviction or acqgittal under federal law, or the law
éf another state for the same act, 1is barred of prosecution
in this state.

So in 44-53-410 the legislature has clearly stated
that there —-- even though this dual soverign doctrine exist

that if you’re chnvicted of federal law -- of a violation
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of federal law for the drugs or of another state law fof
the arugs that you are barred from being prosecuted in this
state for those same drugs.. There is no dispute that — and
I think 44-53-410 comes after 17-23-20, so, in 17-23-20,
the one would be the municipal magistrate courts it’s
ambiguious. In 44-53-410 they spell it out.

Your Honor, the question becomes I think in this case
there’s no dispute that if you shoplift and possess stolen
goods in this stgte you can’t be convicted of both.

I don't thiﬁk there is any dispute amongst the
solicitor —- amongst the Attorney General and I that the
possession of stolen goods statute in North Carolina
essentially mirrors that of South Carolina in terms of the
element so héd this offense both — had these charges both

arisen in South Carolina it would be jeopardy. The issue

is simply that of this dual sovereignty doctrine.

Your Honor, we argue that our position is basically
that 17-23-20 gets around the dual sovereignty doctrine,
that our statutes are -- Heath v. Alabama lays out the

minimum for jeopirdy and the dual sovereignty doctrine but

~there’s nothing that prevents the state’s from creating

stricter statutes in terms of who is protected by double
jeopardy. And we believe that the South Carolina
legislature in 17-23-20 has done just that for this

offense.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

187

-28~-

Your Honor, we would ask that this court remand this
case back to trial-accordingly on the jeopardy issue.

Thank you.

MR. HUNTER:: May it please the court, your Honor.

As far as the State’s concerned obviously it looks to
Heath versus Alabama. Specifically though I want to point
out some language at the end of that case talking about, I
guess, the state’s and their powers. One thing I think is
pretty analogous of this case this opinion says “To deny a
State its power to enforce its criminal laws because
another State has won the race to the courthouse would be a
shocking and untoward deprivation of the historic right and
obligation of the States to maintain peace and order within
their confines.”.

I think we can just use that language to make it clear
that a state can prosecute for violation of it’s own crimes
regardless of what another state does. That’s the state’s
sovereign argument we’re talking about.

Of course tﬂere’s only one case that even cites Heath
versus Alabama in South Carolina is State versus Rice 348
S.C., 417. And although that deals with I believe drug
charges as well, it does have a footnote citing to Heath
versus Alabama saying under the dual sovereignty doctrine
success of proseéution of the same conduct by separate

sovereigns is no: a violation of the federal Constitution
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prohibition against double jeopardy.

I think we can just look at that sentence alone and
say that he can still be convicted in South Carolina even
though North Carolina did it first, your Honor. As far as
those statutes go, your Honor, the state still believes
that it’s different because this was North Carolina first
then South Carolina. We believe that the dual sovereignty
doctrine that that’s two different sovereigns whether it’s
federal versus stéte, state versus state, can still enforce
their own laws and punish those who violate them.

That’s the state’s argument, your Honor.

THE COURT: Any reply?

MR. SHELTON: Your Honor, no, I’m just — I mean,
again, this is simply that of statutory constructiocn. And,
your Honor, just in case, I think I inferred it, but
essentially the PCR issue is, you know, was counsel
ineffective and would the outcome have been different. The
outcome certainly would have been different if the court
finds that there is a jeopardy argument because it would --
I mean the case Sould have been over. And we believe
counsel was ineffective for not raising that issue.

Just to get that on the record, your Honor.

THE COURT: Okay. Let me ask a couple of questions.

The way I understand PCR’s with counsel when the issue

is failure to raise the issue to protect the record so that
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it could have been done on review, that would -— when that
is addressed for a PCR then as the PCR judge I actually
have to decide that issue. Like you requested that your
relief that yourirequested was that I remand it back on the
double jeopardy issue. Are you asking me to recognize that
this is an issue that should 5ave been raised and was not;

therefore, counsel was ineffective therefore send it back

"to have that issue addressed or are you asking me to say

counsel was ineffective by not raising the issue and
therefore you decide the issue?

MR. SHELTON: Your Honor, I'm ésking — And again, I
think the Attorney General and I spoke kind of about this
briefly the other day; I'm asking that you decide the issue
so that what extant that I think that was not made clear I
apolcogize, but I”think it would be you decide the issue.
But ultimately it’s gonna end up I think oﬁ — Its such a
new direct appeal one way or the other.

THE COURT: Right. And that’s what I understand. I
decided a PCR once and said that issue should have been
raised if that’s significant and remanded it back for a new
trial and they took me on appeal. They said, no, you’re
supposed to decide that issue not send it back to somebody
else.

MR. SHELTON: I think ultimate -— The only thing then

that I"m getting'hung on is ultimately because it’s
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dispositive essentially of the case. On other legal issues
the court has ruled on it and fhen remanded back because it
wouldn’t have been fatal to the state’s case necessarily
so, yes, in this case I think I’'m asking you to rule on it
which would then in turn probably be.dispositive of the
case.

THE COURT: All right. But it would only apply if it
—— 1f T feel like that it should have raised and is
dispositive to tﬁe state’s case it would not apply to the
driving charge would it?

MR. SHELTON: ©No, your Honor. That’s correct. It
would not. But that charge he has maxed out.on that charge
so the failure to -~ the three yearsAthat he received on
the failure to stop for a blue light is completely unaffect
—=- That conviction would be completely unaffected by the
jeopardy issue, that’s right.

THE COURT: I think I understand. Thank you very
much.

MR._HUNTER:, Thank you, your Honor.

THE COURT: 1I'l1ll let you knéw.

MR. SHELTON: Thank you, your Hondr.

THE COURT: Good luck to you, sir.

MR. DICKEY: Thank you, sir.

(APPLICANT, JERRY LEE DICKEY, EXITS COURTROOM.)

(COURT AT EASE AT 10:27 AM.)
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STATE OF SOUTH JARBIINA LYy IN THE COURT OF COMMON PLEAS
CAITHAY 10 PH)?.' 47 OF THE SIXTEENTH JUDICIAL CIRCUIT
1) _

COUNTY OF YO
DA‘“D HAMILION 2016-CP-46-1813
Jerry Lee Dickey, C.C.C.P. & L5, :
S.C.D.C. No. 356505, YORHK COUNTY,
)
Applicant, )
) ORDER OF DISMISSAL
V. )
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an Application for Post-Conviction Relief

(PCR) filed June 16,. Respondent made its Return on or about December 29, 2016, An

evidentiary hearing into the matter was convened on January 31, 2017, at the Moss Justice

Center in York, South Carolina. Applicant was present at the hearing and represented by Nathan

Sheldon, Esquire, Justin Hunter, Esquire, of the South .Carolina Attorney General's Office

represented Respondent. At the hearing, Applicant testified on his own behalf. Applicant's trial

counsel, Phil Smith, Esquire, and appellate counsel John Strom, Esquire, also testified. This

Court had before it a copy of Applicant's records from the York County Clerk of Court,

Applicant's records from the South Carolina Department of Corrections, the trial and sentencing
transcripts, Applicant's PCR Application, and Respondent's Return.
I PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections. pursuant

té orders of commitment of the York Counfy Clerk of Court. Applicant was indicted at the

March 2015 term of the York County Grand Jury for shoplifting (enhancéd) (2015-GS-46-891)

and failure to stop for a blue light (2015-GS-46-892). Applicant was repfes:sﬁfed by Phil Smith, " -:

ta,

A
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Esquire. On May 20, 2015, Applicant was trieél in his absence before the Honorable Robin
Stih.)vell and a jury and was subsequently found guilty as indicted. Judge Stilwell sentenced:
~ Applicant and sealed the sentenc'e. Applicant returned to York County and was brought beforei
the Honorable Paul Burch on August 11, 2015 to have the sentence published. Applicant was
sentenced to imprisonment for ten years for the shoplifting charge and for three years for failure
to stop for a blue light. Both sentences \'Nere to run concurrently.

Applicant filed a notice of appeal. By an order filed May 20, 2016, Applicant moved to
vvithdfaw his appeal. The Remittitur was sent Juﬁe 8,2016. |

On June 16, 2016, Applicant filed an application for post-conviction relief alleging the
following grounds: '

1. Ineffective Assistance of Counsel
"a. Failure to object to and preserve double jeopardy issue.

II.  APPLICABLE LAW
In a pc;st-con'viction relief action, the applicant bears the burden of proving the
allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a j.ust result." Strickland v. Washington,

. 466 U.S. 668, 104 S. Ct, 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

193

The proper measure of performance is whether the attorney provided representation

“within the range of competence required in criminal cases. The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in

order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Page 2 of ;Ji‘\;\/
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Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove counsel's performance was

deficient. Id. Under this prong, courts measure an attorney's performance by its "reasonableness

under prevailing professional norms.” 1d. (citing Strickland, 466 U.S. at 688). Second, any
deficient performance must have prejudiced the applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been. different.” Id. at 117-18, 386 S.E.2d at 625.
. SUMMARY OF THE TESTIMONY
| Applicant's Testimony-
Applicant testified that he was accused of shoplifting a Family Dollar in Clover, South

Carolina. He testified that he met with Counsel enough times prior to the trial and that Counsel

contacted Applicant's aunt in Charlotte to discuss the case.

Applicant testified that he asked about a plea but was told that the solicitor did not want
to offer a plea deal. He testified that he was convicted in North Cérolina on October 27, 2014 for
a misdemeanor of possession of stolen goods. He testified that the stolen goods that he was
accused of having in his possession in North Carolina were the same goods he was accused of
stealing from the Family Dollar in Clover.

Applicant testified that he was noticed for trial on Tuesday, May 19, 2015 and was tried
on Wednesday, May 20, 2015. He te_stiﬁed that Counsel told him on Tuesday, May 19, 2015 that
he could leave. Applicant further testified that his aunt did not show up at the courthouse on

either day.

Q0
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Counsel Phil Smith's Testimony

Counsel testified that his usual method of contact with Applicant was to call him or send
letters. He testified that he was at the courthouse with Applicant ready for trial on Tuesday, May
19, 2015 but it looked like the trial was not going to be called until Wednesday, May 20, 2015.
Counsel testified that he told Applicant that he needed to be at the courthouse on Wednesday for
his trial. He testified that he called any and all phone nuﬁbers. that he had for Applicant and also
called Applicant's bondsman in attempts to get him for the trial. Counsel testified that the judge
even gave him time to delay the caée to make attempts to locate Applicant. Counsel testified that
Applicant knew that he was supposed to be at the courthouse on Wednesday for his trial.

Counsel testified that he did not think there was any double jeopardy argunﬁent. He

testified that Applicant told him that he pled in North Carolina to possessing the stolen goods he

was accused of shoplifting in South Carolina. Counsel testified that he discussed this North -

Carolina plea with the solicitor and tried to get the South Carolina charges dismissed to no avail.

Counsel admitted that any double jeopardy issue would not have been preserved because he did
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not object, however, he argued that there was no issue since North Carolina and South Carolina

are separate sovereigns.
Appellate Defender John Strom's Testimony
John Strom, of the South Carolina Office of Appellate Defense, testified that he handled
Applicant's direct appeal. He testified that there were not many appealable issues except possibly

a Miranda issue. He testified that kfe discussed the possibility of a double jeopardy argument but

this issue was not preserved for direct appeal. He testified that the appeal was eventually '

withdrawn and he believed the appropriate remedy would be at the post-conviction relief stage.
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IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this \Qoun has reviewed the Clerk of Court records regarding the subject

convictions, the trial transcript, Applicant's records from the South Carolina Department of

~ .

Corrections, the application for post-conviction relief, and the legal arguments madé by the
attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the following
findings of fact based upon all of the probative evidence presented.

Asa mﬁtter of general impression, this Court finds Counsel's tes:timony to be credible and
persuasive on all matters. These credibility findings have been applied to the Court's findings and
conclusions set forth below.

This matter came before the court as a post-conviction relief matter. Applicant was -
charged with shoplifting some items from Family Dollar. Since he had two or. more other
property crimes on his record, the State enhanced the charge. Applicant was convicted of
shoplifting after a trial in his absence (he was also charged and convicted of failure to stop for a
blue light). He appeared in court at the beginning of the week but for a reason not fully
understood by this Court, he did r.mtl return. for the trial. He was sentenced concurrently to three
years for the Failure to Stop for a Blue Light charge and ten years on the Shoplifting charge.

The shoplifting occurred in South Carolina but Applicant was arrested in North Carolina
after being chased by police. He was charged in North Carolina for possession of stolen goods
(less than $50.00), the stolen goods being the same items shoplifted in South Carolina from

Family Dollar. It appears he waived extradition but was not immediately transported to South

W
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Carolina. North Carolina proceeded to appoint a Public Defender for Applicant, after which,
Applicant pled guilty to the North Carolina offense.
After he was sentenced on the South Carolina charge, he attempted to appeal his sentence
but abandoned his appeal after receiving advice from his appellate attorney that the issue of the

prior North Carolina sentence was not properly preserved by his trial aftorney for appellate

review.

At the present PCR hearing, the material facts are riot disputed. The issue for this court is
whether the North Carolina conviction precluded the South Carolina prosecution for the

shopping lifting charge. After reviewing Heath v. Alabama, 8.C. Code § 17-23-10, §.17-23-20,

and § 44-53-410, this Court finds this application must be dismissed.

Heath v. Alabama, 474 U.S. 82, 106 S. Ct. 433, 88 L. Ed. 2d 387 (1985) explains double

jeopardy and the application of the dual sovereignty doctrine. In that case, the United States

Supreme Court held "[tThe dual sovereignty doctrine is founded on the common-law conception

of crime as an offense against the sovereignty of the government. When a defendant in a single
’ 1

act violates the 'peace and dignity' of two sovereigns by breaking the laws of each, he has

committed two distinct "offences." Heath v. Alabama, 474 U.S. at 88, 106 S. Ct. at 437. The

South Carolina Court of Appeals has reviewed this case in S;tate v. Rice, where it held, "[u]nder
the dual sovereignty doctrine, successive prosecution of the same conduct by separate sovereigns
is not a violation of the federal constitutional prohibition against double jeopardy." 348 5.C. 417,
420, 559 S.E.2d 360, 362 (Ct. App. 2001) (citing Heath v. Alabama, 474 U.S. 82, 88, 106 S.Ct.

433 (1985).

South Carolina Code §17-23-20 states "Whenever a municipal court or a magistrates,

court shall have acquired jurisdiction by reason of a person committing an act which is alleged to

("}’x,%ﬁg
1 1
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be in vioiation of a municipal ordinance and which is in violation of the criminal law of this Sfate
a conviction or an acquiﬁal by the first court acquiring jurisdiction shall be a complete bar to a
trial by another court for the same alleged unlawful act or acts." This Court does not read § 17-
23-20 to include municipal courts or magistrate courts in other states. This Court believes a
reasonable interpretation to be that the legislature meant to bar subsequent prosecutions of .
criminal laws of this state when the prior conviction or acquittal was in South Carolina municipal
or magistrate court. To support this reading, this court looks to § 44-53-410 where the legislature
clearly set forth the bar of sﬁbsequent prosecution for Controlled Substances in South Carolina
when the Federal Government of "another state" has already convicted or acquitted an accused, -
Similar [anguage is not found in § 17-23-20. Without similar language be_ing used, this Court is -

constrained to conclude that the South Carolina legislature has waived its right under Heath v.

Alabama to forgo the prosecution of the shoplifting charge as a sovereign state. Accordingly, this
Court finds that Applicant's allegation‘ must be dismissed.
V.  CONCLUSION
.Based on the foregoing facts, the Court finds and concludes that Applicant has not
establishcci any constitutional violatidns or deprivations that would require this Court to gr;,ht his
application for pos;c-conviction relief. Applicant failed to demonstrate that Counsel's performance

was unreasonable under prevailing professional norms. Cherry, 300 S.C. at 117-18, 386 S.E2d at

625; Stalk v. State, 383 S.C. 559, 563, 681 S.E.2d 592, 594 (2009). Therefore, this application
for post-conviction relief must be denied and dismissed with prejudice.
The Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from PCR counsel's receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453, 409 S.E.2d

i
pege a8 1
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395 (1991), Applicant has a right to appellate counsel's assistance in seekmg review of the denial
pf post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek.
appellate review, PCR counsel must serve and file a notice of appeal on Applicant's behalﬁ
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2, Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

,2017.

A
dil&%’;f 7 / L

/fPr iding Judge
/ Sixteenth Judicial Circuit

\‘O(‘\Lﬁ , South Carolina
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STATE OF SOUTH CAROLINA

. INDICTMENT
COUNTY OF YORK . :

At a Court of General Sessions, convened on March 26, 2015, the Grand Jurors

of York County present upon thelr oath:

SHOPLIFTING - ENHANCEMENT

The defendant, Jerry Lee Dickey, did on or about August 28, 2014, in York
County, take péssession of, carry away, transfer from one person to another or from one

area of a store to another area, or cause to be carried away or transferred any

merchandiss valued at less than two thousand doliars ($2,000) displayed, held, stored, -

or offered for sale by Famlly Dollar with intent to deprive Family Dollar of the
possesslo_n, use, or benefit of the merchandise without paying full retail value, and said
defendant has been convicted of two t;r more offenses for which the term of
Imprisonment is wnﬁngent upon the value of the property involved, all in violation of
Sections 16-13-0110(A) and 18-1-57, Code of Laws of South Carolina (1976, as

Against the peace and dignity of the State, and confrary to the statute In such

T. MATTHEW HOGGE / /
ASSISTANT SOLICITOR . .

[OMRL g

case made and providéd.
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C/ STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
& COUNTY OF YORK P

TATE VS, ) INDICTMENT/CASE#: 2015GS4600891

—JBRRY LEE DICKEY. AW 201444620
KA Date of Offense: Q82812014
Race: Black - Sec M Agedl S.C. Code §: 16-13-
DOB: - . SS# . i CDR Code #; 2877
Address: L b
City, State, Zip: Charlotte, NC 28200 sEﬁ'ﬂ_‘ﬁ QBIBET :
DL# _ ___ SIDH SCDJ3LIR2 g
*CDL Yes O No O CMY Yes [1 No [J Hazmat Yes 01 No O
In disposition of the said indictment comes now the Defendant who was @ CONVICTED OF or 0 PLEADS
TO: Shoplift
Ta vinlation of § 16.13-0110(A} snd 16-1-57 of the 5.C. Code of Laws, bearing CDR Cade # 2§77
® NON-VIOLENT D VIOLENT O SERIOUS O MOSTSERIOUS 0 Mandatory GPS O §17-25-45

(CSC wiminor 1* or Lewd Act)
The charge Is: & As indicred, 03 Lesser Included Offense, 3 Defendant Waives Presentment 1o Grand Jury. (def.'s initials)
The plea i5: O Without Negotiations or Recommendation, [3 Negotiated Seatence, O Recommendation by the Swmte,
ATTEST:
100126 86593

T. Metthew Hogge, Ass t Solicitor SCBar# Defeadant SC Bar#
WHEREFORE, the Defendant is itied to the  iJ State Depariment of Corrections ‘&1 County Dbtention Center,
for a determinate term of days/month or O under the Youthful Offender Act not to exceed years

and/or to )paye fireof §___" ;provided that upon the service of e days/months/years and or payment
of § ; plus costs costs and assessments as applicable®; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Service standard conditions of probation, which
are incorporated by reference.

fL CONCURRENT or 0 CONSECUTIVE to sentence on:
B The Defendant is to be given credit for time served pursvant te S.C. Code §24-13-40 to be calculated and applied by the State
Department of Corrections.

O The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C, Section 922, it is unfawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Dortestic Violeace) to ship, transport, possess, or receive a firearm or ammunition.

SPECIAL CONDITEONS:
O RESTITUTICN: O Deferred O Def, Walves Hearing G Ordered ~ PTUP
Total: § plus 20% fee: S — days/hours Public Service Employment
Payment Terms: Obtain GED O
O Setby SCDPPPS Attend Voe, Rehab. Or Job Corp.
' May serve WIE beginning
Reciplent: Substance Abuse Counseling [ - g; :'.;:
*Fine: b I Random Drug/Alcoho} Tcstlg ﬂ!lD -2
§14-1-206 (Assessments 107.5%) $ Fine may be pd. in equal co@@w& wc&lmo'ﬁ@ﬂy
§14-1-211 (A)(1){Conv. Surchange) sie sIGO”  pmws.ors & :
§14-1-211 (A}2)(DUI Surcharge) $100 $ S Paid 10 Publ ender Puld
§56+5-2995 (DUI Assessment) $12 . S .':gg::_ ) '%
§56-1-286 (DU1 Breath Test) 525 S ________  Othen o< = :" ]
Praviso 47.9 (Public Def/Prob) o0 S L= = =
§14-1-212 (Law Enforce, Funding) 825 $_.f8 - >
§14-1-213 (Drug Court Surcharge) $130 $
§50-21-114 (BUI Breath Test Fec)  $50 5
§56-5-2942()) (Vehicle Assessment) $40/ea $ — OJ  Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) 85 SZ §47.12 requires $500 be paid to Clerk
3% to Couaty (if peid in Instaliments) s S____T_ during probation.
TOTAL 830G 7
Presiding Judge:
Clerk of CourtDeputy Clogk: Judge Bar ID:

Sentence Date;

Court Reporter: = f
SCCAR17 (032201 1) d
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CDR Code; 0065
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Defendant

hereby appear in my own proper
person and plead guilty to the within
indictment or fo

Defendant

Witness:

C.C.C.PLS. AND G.S.
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STATE OF SOUTH CAROLINA
COUNTY OF YORK

INDICTMENT

At'a Court of General Sessions, convened on March 26, 2015, theGrand Jurors

of York County present upon thelr oath:

FAIL TO STOP FOR A BLUE LIGHT

The defendant, Jerry Lee Dickey, did on or about August 28, 2014, in York
County, while driving on a road, street, or'_hlghway, of ‘the state, fall to stop when
signaled by a law enforcement vehicle by means of a siren or flashing light, all In
violation of Section 68-05-0750(B)(1), Code of Laws of South Carolina (1976, as

amended).

Against the peace and dignity of the State, and contrary to the statute in such

" case made and provided.

T. MATTHEWHOGGE // .
ASSISTANT SOLICITOR-

4
. T
4
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+ Y STATE OF SOUTH CAROLINA ’ 09 IN THE COURT OF GENERAL SESSIONS
%,' COUNTY OF YORK 3
STATB VS, INDICTMENT/CASE#: 2015GS4600892
JERRY LER DICKRY AW
AKA: ’ Date of Offense: 08282014
Racs: Be: M . . Agmdl__ §.C.Codo §: $6:9750
DOB: _ 88 R CDR Codo #: 00gd
 Cliy, Stetn Zp: Chadlote, NC3620F seiE AL
DL __________ sSDIscoususa .
- #CDL Yes [ No 0 CMV Yes 0 No [J Hazmst Yes O No [J '
In dispositien of the sald indietmant comes now the Defendant who was B CONVICTED OF or O PLEADS
TO: Fall To Stop Foc A Blug Light
In violatlon of § £6-05-0730{BY(1) of the 8.C, Code of Laws, bearing COR Cads # 1085
[ NON-VIOLENT [] VIOLENT 0 SERIQUS [ MOSTSERIOUS O Mandatory GPS 0 8173548
(CSC w/mlnor 1* or Lawd Act)
Tho chargo Is: R Aslodlted, O Lesser Snefuded Offtnzs, O Dofondant Waolves Preseatment to Grand Jury, . (d=t s Inlllels)
“;r'g"r- ir: O WithguhNegotisticns or Recomnnendetion, O Negotisted Sentencn, ] 7@5&@ by the Stats,
A 1

for 3 dsterminats term of

are incorporated by refarance,
CONCURRENT or

Department of Carrectlons,

SCBar#

WHEREFORE, the Defendant jg committed to the 2" State Dapsrt'ment of Correctlons  [J County Detsntlon Center,
7 under the Youthfu) Offender Act not to exceed years
dayshuonthe/years and or payment

days/mon
and/or to pay & fine of §; ; provided that
of§_____;pluscosts and assessments es applicable®; the balance s suspeaded with probation for
months/yoars end subject to South Carolina Deperiment of Probation, Parole zad Pardon Sarvice standard conditians of probation, whick

L1 CONSECUTIVE to scatenca on:
Tho Defemdant Is to be glven credit for time served pursuant to 8.C. Code §24-13-40 to be calculated and applied by the State

Defendant

or
0 servics of

8 Barf

) The Defendant s to be plaged on Contral Roglstry of Child Abuss end Neglect pursuant to §,C. Code §17-25-135.

CONDITIONS:

Pursuant to 18 US.C, Sectlon 922, it Is unlawful for s person convicted of a violatlori of Sectlon 16-25-20 or 16-25-65 (Criminal
Domestle Violencs) to ship, transport, posseas, or recelve & firearm or ammunition.

0 Ordered ~ PTUP
—_ dayshours Publio Service Bmployment

Obtala GED O

Attend Voo, Rehiab. Or Tab Cop.

May serve W/B boginning

Substance Abuse Counsellng O
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pmis. of § Be Y-
Jic

Othes:, N B A

O RESTITUTION: 0 Delerred [ Def, Walves Bearlog
Total: § plus 209% fes: s

Paymant Terms:

O Setby SCDFPPS

Recipiont;

*Flno: s __
§14-1-206 (Assssements 107,59%) [
$14-1-211 (A)(1)(Conv, Surcherge) sio s
§14-1-211 (A)(2)(DUT Surcharge) SI0 S

$96-5-2995 (DUI Astessment) s12 s
§56-1-286 (DUT Bresth Test} 525 5

Proviso 47.9 (Public DefProb) $500 H

$14-1212 (Law Bafbrce. Punding) 523 s.o8
§14-1-213 (Drug Court Surcherge) s1%0 S
§50-21-114 (BUI Breath Test Fen) 850 s
§56-5.2942(7) (Vehlelo Assessment) $40/ea S
Proviss §0.8 (SCCJA Surchargs) 55 5. 8§ —
3% to County (if pald In instaliments) $ s
TOTAL s30T
Clotk of Coust/D

Court Reportar; %%

BCCA/217 (03/2011)

D Agpolated PD o appolnted other counsel,
§47.12 requires $500 bs paid to Clerk

M[&,g_._s‘n—g-———
$ Pald to Publ gﬁ@m%ﬁ
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