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STATE OF SOUTH CAROLINA

Michael O. Howard, High-Lite Rides, Inc.
and MGR Rides, LLC.

)
| ) ~
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
) C.A. No. 2013-CP-23- ! f 552(
) =
ABC Amusements, Inc. and Scott Wiener, )
)
Plaintiffs, )
) _ COMPLAINT
V. ) . (Jury Trial Demanded)
)
)
)
)
)

Defendants. .

Plaintiffs, ABC Amusements, Inc. and Scott Wiener, (hereinafter “Plaintiffs”)

complaining of Defendants Michael O. Howard, High-Lite Rides, Inc. and MGR Rides,

LLC (hereinafter “Defendants™) assert the following:

JURISDICTION AND VENUE
1. One or more Plaintiffs entered into a contract with one or more

Defendants for the purchase and sale of equipment and other matters (hereinafter “The

- Agreement”) in Greenville County, South Carolina and which concerned a business and

equipment located in Greenville County, South Carolina. |

2. Upon information and belief; the Defendant Michael O. Howard is a
citizen and resident of Greénville Coﬁnty, South Carolina.

3. Upon information and belief, the Defendant High-Lite Rides, Iné. isa
South Carolina Corporation doing- business in Greenville County; South Carolina.

4, 'Upon information and belief, the Defendant MGR Rides, LLC is a South

Carolina limited liability company doing business in Greenville County, South Carolina.

'IN THE COURT OF COMMON PLEAS
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5. Jurisdiction and Venue are proper in this Court due to the above

allegations.
- FOR A FIRST CAUSE OF ACTION
(Breach of Contract)
6. Plaintiffs herein restate and re-allége the prior allegations of this

Complafnt as if contained herein verbatim.

7. On or about April 201Q, Plaintiffs enterec_l into the Agreement relating to
the purqhase of certain eqﬁipmenf and other matters with one or more Defendants
whereby Plaintiffs agreed to buy equipment for the purchase price of $633,000.00. |

8. The Agreement a!so provided for a non-competition agreement whereby
one or more Defendants were prohibited from competing with the business Plaintiffs
purcﬁased under the Agreefnent. |

9. The Agreerﬁent also required one or more Defendants to refer clients to
Plaintiffs..

10.  One or more Defendants breached its contract with Plaintiffs in the
following particulars to wit:

~A. One or more Defendants have breached the non-competition clause

in the contract;

B. One or more Defendants failed td deliverall of the equipment

which Plaintiffs purchased pursuant to the Agreement;
C. One or more Defendants failed to refer customers inquiring about
amusement rides, carnivals and events to Plaintiffs during the 10-

year non-competition period; and
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D. One or more Defendglnts profited on numerous occasions iﬁ direct
violation of the 10-year non-competition agreement through failure
to refer clients to one or more Plaintiffs and also by operating
carnivals andﬂother events in direct competition with one or more
Plaintiffs.

11. | As aresult of one or more Defendant’s breach, Plaintiffs are entitled to
actual damages caused as a resu_lt of such breach in an amount to be determined by .the
trier of fact along with the »attornéy’s fees.and costs of this action pursuant to the
Agreement.

FOR A SECOND CAUSE OF ACTION
(Breach of Contract Accompanied by a Fraudulent Act)

12.  Plaintiffs heréin restate and re-allege the pridr allegations of this
Complaint as if contained herein verbatim.

13. For the reasohs asserted above, one or mdre Defeﬁdants breached its
contract with Plaintiff. .. |

14. One or more Defendants, in failing to comply with the contract terms,
have engaged in dishonesty, unfair deali_ng, and unlawful detention of the equipmént
Plaintiffs purchased as 6uﬂined in the Agreement.

15. Thesc_e_ fraudulent acts and rﬁal intentions relate to the breach of contract as
set forth abové.

16. - As a result, Plaintiffs are entitled to actual damages, punitive damages, -
and all other damages as determined by the trier of fact along with the attorney’s fees and

costs of this action pursuant to the Agreement.
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FOR A THIRD CAUSE‘iOF ACTION
(Conversion) .

17.  Plaintiffs herein restate and re-allege the prior allegations of this

Complaint as if contained herein verbatim. '*

18. Plaintiffs, under the terms of the Agr‘(:ement, have a right to possession of

the equipment as agreed upon by the parties_;
19.  One or more Defendants, in violation of the Agreement, failed to deliver

all of the equipment at the tirﬁe of sale; as required b¥ the Agreement.
20.  One or more Defcndénté have wrongﬁ:illy detained Plaintiffs property.
21.  Plaintiffs have requested delivery of thé equipment and one or more
Defendants have failed to comply with Plaintiffs demand.
22.  One or ﬁore Defendants acts were reckiess, willful and/or. with a

conscious indifference to the rights of Plaintiffs.

i

23.  Asaresult of one or more Defendant’s dpnversion, Plaintiffs are entitled

to actual damages and interest thereon from the date of the Agreement, punitive damages,.

and all other damages as determined by the trier of fact allong with the attorney’s fees and

costs of this action pursuant to the Agreement.

1

WHEREFORE, the Piaintiffs pray as follows:

!

1. For a finding of Breach of Contract against one or more Defendants;

2. For a finding of Breach of Contract Accbmpanied by a Fraudulent Act
against one or more Defendahts; !

. |
3. For a finding of Conversion against one or more Defendants;

_ , :
4. An award of actual, consequential, and punitive damages against one or
1 ‘ .

more Defendants along with attorney’s fees and costs in this action.
: . |

|
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5 Atrialby‘Jury; and

6. For such other and further relief as this Court may deem just and proper.

_ Respectfully submitted,

lL/Wku 6 + G JJ/\/!

Aimee V. Leary (S.C. Bar # 100657) /
Wendell L. Hawkins (S.C. Bar #: 13583) '
Wendell L. Hawkins, PA

103-C Regency Commons Drive Greer, SC 29650
(864) 848-9370 (Ph) (864) 848-9759 (Fax)
avl@wlhawkinslawfirm.com '
wih@wlhawkinslawfirm.com

Attorneys for Plaintiffs

Greer, South Carolina
August 1N ,2013
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. STATE OF SOUTH CAROLINA

) . _ _
\ - ' o ) IN THE COURT OF COMMON PLEAS
COUNTY  OF GREENVILLE ) ;

ABC Arnusernents, Inc. and Scott

)
Weiner, ) ' : o
o ) C. A. No. 2013-CP-23-04588
Plaintiff(s), ) ~
o ) =2 For
vs. ) o =xn
) AMENDED ANSWER & o & ¢,
) " COUNTERCLAIM = ==&
Michael O. Howard, High-Lite Rides, ) - B
Inc..and MGR Rides, LLC, ) D Ve
! ) = =8
Defendant(s). ) ©® Ton fé
SENE Q=72

TO: PLAINTIFFS NAMED ABOVE:

The above-named Defendants, Michael O. Howard, High-Lite Rides, Inc., and MGR
Rides, LLC (herelnafter referred to as “Defendants”) while reserving all rights afforded
under any pending or concurrently filed motions contained hereln would respectfully

amend their response to the Complaint of the Plaintiff as follows:

| AMENDED ANSWER TO COMPL'AINT.

AMENDED ANOWER 13~ "2 ===

FOR A FIRST DEFENSE

(General Denial)

1. Defendants deny each and every allegation contained in Plainiiﬁe' Complaint
where not herelnafter specrf ically admltted modified, controverted or explamed

2. As to the allegatlons of Paragraphs One, Defendants admit that Defendant
Michael O. Howard (hereinafter “Howard") entered into an agreement (hereinafter'
“Agreement”) with-the Plaintiffs for the purchase and sale of certain equipment; The

remaining aIlegations of Paragraph One are denied.
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- 3. Defendants deny the allegations of Paragraphs Two, Three, Four, and Five.
4. in responding to Paragraph Six of the Plaintiffs’ Complaint, this is a re-
allegation paragraph which does not requrre a response However, to the extent a
response is deemed required, said allegations contained therein are hereby denied where
mconsrstent with the foregorng | o
‘ 5. As to the allegations of Paragraph Sev.eh of the Plaintif-fs" Complaint,
Defendants admit that Howard entered into the Agreement with the Plaintiffs for the
purchase of certain equrpment for the. purchase prlce of $633,000.00. The remaining
allegations of Paragraph Seven are denied )

6. As to the allegations of Paragraph Eight Defendants admit that the

Agreement alludes to a non-compete agreement. Defendants deny the remaining

allegations of Paragraph Eight

7. The allegations of Paragraphs Nine, Ten, including subparts A-D,and Eleven'

- are Denied. Defendants further assert that Defendants High-Lite Rides, Inc. and MGR

Rides, LLC are not parties to the Ag'reement, and therefore, have'no duties or contractual
obligations to the Plaintiffs. | |

8. In responding to Paragraph Twelve of the Plaintiffs’ Complaint, this is a
reallegation paragraph Wthh does not require a response. However, to the extent a

response is deemed required, said allegations contained therein are hereby demed where

" inconsistent with the' foregoing. o

9. The allegations of Paragraphs Thirteen, Fourteen, Fifteen, and Sixteen are .,
denied Defendants re- assert that Defendants High-Lite Rides, Inc. and MGR Rides, LLC

are not parties to the Agreement, and therefore, have no duties or contractual obligations .

"to the Plaintiffs.

A 2 S—



- 10. | In responding to Paragraph Seventeen of the Plaintiffs’ Complaint, this is a
reallegation paragraph which does not require a respons_}e. However, to the extent a
response is deen'ted réquired ,"said allegations contained therein are hereby denied where
lnconsrstent with the foregorng | |

1. In respondlng to Paragraphs Elghteen of the Plarntlffs Complaint,
Defendants assert that the only piece of equrpment that was part of the Agreement that
Plaintiffs do not possess is the certarn prece of equrpment referred to as a “BERRY GQ'
ROUND " De'fendant Howard further asserts that the “BERRY GO ROUND” has alw’a)ls
been avallable for the Plalntrffs to pICk up; howe\'/er Plaintiff Weiner informed Defendan_t
: Howard that he does not need the “BERRY GO ROUND.”

12. Defendants deny the allegatrons of Paragraphs Nlneteen Twenty, Twenty-
_One Twenty-Two and Twenty-Three ‘of the Plaintiffs’ Complarnt

FOR A SECOND DEFENSEA
(Failure to Mitigate Damages)

13. Al allegations contained within the First Defense are incorporated herein and
made a part hereof, where not inconsistent with the foregoing defense.

14. Defendants allege that the Plaintiffs have failed to rnitlgate their damages in
the nfanner provrded for by law. Such failure to mitigate is thus pled as a complete
defense and bar to therr clarm

15. Defendants requests that the Court dismiss the Plaintiffs’ prayerfor damages
in its entirety or, in the alternative and in the event that it|s determlned that the Plaintiff is
entitled to a judgment against these Defendants, said judg'rnent be reduced by an

appropriate amount for the Plaintiffs’ failure to mitigate their damages.
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" FORA THIRD DEFENSE ‘
(Motion to Dismiss, Rule 12(b)(6))

16. All aliegations contained wrthin the - First and Second Defenses are
incorporated herein and made a part hereof, where not' /inconsistent with the foregoing
defenser | | | |

17. Defendants by and through their under3|gned counsel, will move before the
| pre5|d|ng Judge pursuant to Rule 12(b)(6) SCRCP, foran Order dismissmg the Summons
and Complaint in this matter for the Plaintiffs’ failure to state facts sufficient to constitute a
cause of action against these Defendants.

FOR A FOURTH DEFENSE
( Walver of Breach or Performance)

18 All allegatlons contalned within the First. Second and Third Defenses are
“incorporated herein and made a part hereof, where not inconsistent W|th the foregorng
defense. , |

19. Due to .the actions of the Plaintiff as set forth herein in Defendants’
counterclaim, Plaintiff waived the right to enforce the Contract against the Defendants or
“demand that Defendants speciﬁcallyvperform the Contract. |

FOR A FIFTH DEFENSE -
(Motlon to Dlsmlss High- the Rides, Inc. and MGR Rides, LLC as a Party)

20. Allallegations contained W|th|n the First. Second, Third “and Fourth Defenses
are incorpofated herein and made a part hereof, where not inconsistent with the foregoing
‘defense.

21. v_ Defendants High-Lite Rides, Inc. and MGR Rides, LLC are not parties to the

Agreement. Since th.ere is.no privity of Contract between the Plaintiffs and High-Lite Rides,
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Inc. and MGR Rides, LLC, both parties should be dismissed as a matter of law.

" FOR A SIXTH DEFENSE
(Laches)

22. Al altegaticns contained within the First, Second, Third, Fourth, and Fifth
Defenses are incorpo_rated herein and made a part he}reof; where not inconsistent with the
foregoing defens_e.- |

| 23,  Plaintiff is barred from seeking any relief against'the Defendants based Upon
the equitable _doctrine of laches. |
' 24. _ Defendants reserve the right to add any and Aau additional 'defenses as they

become known through diScovery or investigation.

FORA SEVENTH DEFENSE AND BY WAY OF DEFENDANT
HOWARD’S COUNTERCLAIM
(Breach of Contract/Debt Collection)

25. Al a.tlegat|ons contalned within the First, Second Third, Fourth, Flfth and
SiXth Defenses are mcotporated hereln and made a part hereof, where. not inconsistent
with the foregoing' defenee. |

26. In exchange for the' delivery of certain equipment to the Plaintiffs, the
Agreement requwes the Plaintiffs to make payments to the Defendant Howard pursuant to
the amortlzatuon schedule attached to the Agreement, attached hereto as Exhibit “A”.

27. PIalntlffs have failed to make all payments to the Defendant Howard.

28. Asadirectand prOX|mate result of this breach of contract, Defendant Michael

O. Howard has incurred actual, incidental, and consequential damages for which the

Plaintiffs are obligated to pay' the Defendant Howard.
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29. Defendant Howard is entitled under statutory and common law to collect

el A

" _ these damages with interest and any other incidental and consequential damages fromthe -

Plaintiffs who are responsible for the breach of contract. -

~ FOR AN EIGHTH DEFENSE AND BY WAY OF
DEFENDANT HIGH- LITE RIDES, INC. COUNTERCLAIM
~ (Breach of Contract)
- 30. Al aIlegatlons contained within the First, Second Third, Fourth Fifth, Sixth

and Seventh Defenses are mcorporated hereln and made a part hereof where not

inconsistent with the foregoing defense. -

31 Defendant ngh -Lite Rldes Inc. (hereinafter "H'igh-Lite”) is owned and
operated by Mlchael 0. Howard a crtlzen and resrdent of the County of Spartanburg, State
of South Carolina. | | |

32. High-Lite is in the business of manufacturing, building, repairing and/or
refurbishing amusement rides. | -

33 The Agreementprovides for the sale and purchase of 'oertain amusement rides,
a list of which is attached hereto as Exh|b|t “B”.

' 34. All of said amusement rides are trtled in the name of Hrgh -Lite, with a certificate
|ssued by the South Carohna Department of Motor Vehrcles |

35. Hrgh -Lite is a secured party wrth a priority secunty mterest in all of the
amusement rides.

' Pursuant to sectlon 1.3 of the Agreement title to the amusement rides shall A
not be transferred to the Plarntrffs/Counter—Defendants until payment is made in full.

Counter—Defendants have not paid for the Equipment in fuII pursuant to the terms of the
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4 \!,I Agreement and furthermore are delrnquent in therr payments
37. AII amusement rides must meet certain industry standards to be safe for the
public's use and enjOyment Therefore to best ensure the. safety of the amusement rides,
Defendant Howard and the Pla|nt|ffs agreed, pursuant to Article 8 of the Agreement, that _
~ High- Lite be the single source for maintenance and mechanlcal support of the amusement
des dunng the payment penod of the Agreement. It was also Defendant Howard’s and the
Plaintiffs' intent and underst‘andmg that ngh-Lrte would recelve the benefit of the income
from the malntenance and mechanical suppoit of the amusement ndes
v38. Because the Agreement was made in part forthe dlrect benef' t of High-Lite, .
a thlrd party, then ngh _Lite is a third- party benefi C|ary of the Agreement and has the right

to enforce the Agreement._

39. | Mr. Howard transferred or made sufﬁoientl_y available, all of the amusements
rides sold under the Agreement to: the Plaintiffs/Counter-Defendants.

40. In vnolatlon of Article 8.2 of the Agreement, the Plalntlffs/Counter-Defendants
used other ¢ companies for repair and malntenance of said equrpment depnvrng Hrgh -Lite of |
income from the repalr of the equrpment and deprlvrng High- the the ablllty to maintain the
amusement rides to ngh the S standards and standards required in the |ndustry |

41: Upon |nformat|on and belief, PIalntrffs/Counter-Defendants have either failed
to mainta_in the amusement rides according tomdustry standards, or, have modified or

repaired the amusements rides in such a manner as to reduce their fair market value.

42'. Michael 0. Howard and the Plalntlffs/Counter-Defendants entered mto an
Agreement, with good and .valuable conS|derat|on prowded |ntend|ng to create a direct

benefit to High-Lite.
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43. Ptaintiffs/Counter-Defendants depnved ngh -Lite of its beneﬁts under the -
_ Agreement by using other companies, rather than High- the to maintain and repair the
amusement rides. - |
‘ 44. As a direct and proximate result ofthe breach of contract High-Lite incurred,
and cont_inues to incur, damages for which the Plaintiffs/COUnter-Defendants are obligated
to pay H|gh -Lite. . -
| 45. H|gh -Lite's damages are as fo||ows
| a.} Past Present and Future |oss of mcome for maintenance and
| repalr of the amusement ndes .
b. Due to PIa|nt|ffs/Counter-Defendants failure to maintain the -
: amusement ndes according to H|gh -Lite's and mdustry standards
the loss of fair market value of the amusement.rldes for which High-
Lite holds a security interest.' '
46. High- L|te is entltled under statutory and common Iaw to collect these
damages and any other |nCIdentaI consequentlal and punltlve damages from the

PIaintiffs/Counter-Defendants who are responsible for the breach of contract

WHEREFQRE Defendants pray that this Court:
(a) Enter an order dlsmlssmg the Plamtlffs Complaint with prejudice;
(b) Grant Judgment together w1th interestto Defendants Howard and High- -Lite
against the Plaintiffs for actual and punitive damages for Defendants’

counterclaims;
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(c) Award Defendants their cost and expenses, including reasonable attorney’s
fees, incurred in the defense of this action; and,

(d) ‘Award Defendants any fuﬁher relief that this Court deems just and propef. |
~ Respectfully submitted, -

DUGGAN & HUGHES, LLC

ol

JOHN B. DUGGAN (SC'Bar
DANIEL R. HUGHES (SC Bar #72547)
457-B Pennsylvania Avenue
~ P.O.Box 449 o
- Greer, SC 29652-0449
Telephone: (864) 334-2500
Facsimile: (864) 879-0149

| -  ATTORNEYS FOR THE DEFENDANTS
Date: December j_L 2013 B o
Greer, South Carolina

DEFENDANTS DEMAND'A JURY TRIAL.

" DUGGAN & HUGHES, LLC

JOHN B. DUGGAN (SC B4r #1780}
DANIEL R. HUGHES (SC Bar #72547)
457-B Pennsylvania Avenue
P.O.Box449 -

Greer, SC 29652-0449

Telephone: (864) 334-2500

Facsimile: (864) 879-0149

ATTORNEYS FOR THE DEFENDANTS

Date: December LL_ 2013
Greer, South Carolina
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EXHIDBL

N ~ AGREEMENT FORF CHASE AND SALE OF EQUIPMENT

. THIS AGREEMENT FOR PURCHASE AND SALE OF EQUIPMENT (hereinafter call

_ AAgreement@)datedApril" / ,‘2010byandamongABC Amusements (here referredtoas

~ Purchaser); Scoft ‘Wiener, an individual residing in Greenville County, South Carolina who is the

~ sole- owner of the Purchaser (hereinafter referred to as . Wiener), and _Mi_gha,el 0. Howard an _

R “individual residinginGreenyille County, South Ca_rolinawhois the sole owner of the equipmentto -
“be sold, (hereinaﬁcrrefened_toass'eller).-?g R - oL

e  RECITALS:

o WI{EREAS, PﬁrchaseriS,iiSomh.Camlinﬁ cb‘mbany engagedm the business of amusement

rides with its principal place of business at 286 Rocky Creek Road,‘Gregnvﬂle, South Carolina

. WHEREAS, Wiener an individual residing a1 930 Old Williamston Road, Piedmort, SC

v_»-296v73.whoi_sthes0_1eowneroft_hgpmchascr;_ T ST S

| WHEREAS, Seller an individul residi .+ 472 Pearson Road, Greer, South Carolina
- 29651 who is the owner of all the _eqt_ﬁpm,'_ttobelso_ld; and - o

e WHEREAS, Purchaser; Seiler and Wiener desire to coter into this Agreement relating tothe

+ - - purchase of certain equipment and other activities relating solely to the Business. - - R

. ' . in co . sbove resials and of the mutusl covenints;

~ conditions, and agreements set forth herein, and other good and valuable consideration, the receipt
. ‘and sufficiency of which are hereby ackgbwledged, it is_here_by agreed as follows: . o

. ARTCLEL -
+ THETRANSACTON .

11 Purchase and Sale of Equipment. Subject 10 he terms and conditions of this T

Agrée;nent, Seller agrees to sell and Purchaser agyees to buy the Equipment (as inafter defined)
(ashereinaﬂerreferredtoasﬁquipment)." o SR T
_ 12 Purchased Equipment. ‘The Equipment to be purchasc is detaxled in attached “A”and -
- 35 sold*as is”, “where is” and “how is”. Seller makes no warranties. S : s
13 Toofer o Titlo, Seller agrees to transfer title of the equipment when Purchaserhas © - -
 paid for the equipment in full including any outstanding maintenance and late penalties. Until theall - '
the Equipment i paid in full the title to the Bquipm'ent shall remain with the Seller. ' |



Yy | ARTICLETL
| | CONSIDERATION FOR EQUIPMENT

21  Purchas Price. The purchase price ce (APurchase Price@) for the Eqmpment shallbe -
Six Hundred and Thlrty-Three Thousand and No/ 100 ($633 000 00) Donars '

 agreementt then starting in May 1,2010 payment of‘elgh,tthouSénd-andthreehmdred and.thlrty-three. g

. dollars and thirty-three cents ($8, 333.33) shall be be made for six~(_6)-months on the first dayof each
month. In the year 2011, no payments for the first six months then starting in in May 1,2011 payment
“ of eight thousand andthreehundred and thirty-three dollars and thirty- -three cents ($8,333 33)shall -
be made for six (6) months nths on the first day of each month. Inthe year-2012 no payments ] for the first

o six months then starting in May 1,2012 p2: ymentofthuteenﬂ:o\lsand and sevenh\mdredandthlrty ‘.
-~ eight dollars and twenty cents ($13,738. 20) shall be made for six (6) months on the first day of each

‘month. In the year 2013, no payments for the first six months then starting in May 1, 2013 payment

: ofhrwenthousandmdsevenh\mdredand~thirty-¢ightdonarsm 4 twenty cents ($13,738.20) shall -

"be made for six (6) months on the first day of each month. In the year 2014 and for each year

ereaﬁetunulpaldmﬁlllthepayment schedule shallbethe'sameastheyear 2013 ‘ '

: $023 Intcfést-ontheoméiah ing balance. ThepomonoftheP\nchasePncewhlch
remams\mpmdshallbewbjectto anmterestratzon%peryearcalculatedonamo thlyrateof
0. 1667% :

L 2 4  Promissory Note, - Slx Hunt dred and Twenty-’[‘hree Thousand and No/100 :
~ ($623,000.00) Dollars shall be paid by Purc Purchaser to Seller in the form of aPronnssoryNotehavmga
term of ten (10) years and i mterestaiexghtperccnt(z%)perannum, and payable per the scheduleof
- para- 2.1 above wuh mterest accumulanng st_arting.o.ne () _mont_h after the date of execuhon.

25 MfoermlssogNote ThenzgouablepmmlssotyNotedehveredbme'chaser . E

-- foSgﬂgr'refeqedtomSecuon24above shall be personally guaranmdbyWiener -

- 26 Pre—Pgm enalues Purchasermaypre-payorpaymfullaianynmemthomv
. penalﬁes_;‘ - :

3.1 Non-Comp_e;'gtton Aggement. ‘Purchaserand Seller shall execute aNon—Competmon
Agrecment t0 prohibit Seller from competmg with the business of Purchaser
under the terms and condltlons specxﬁed in that Agreement. '



- - ARTICLEIV _ -
R . THESALEANDTRANSFEROF EQUIPMENT
00 a:m. on or before Apnl

41 Sale The sale andtransferofeqmp ment shall occur at 10:
- 30, 2010, or at such other time as may be m' y agreed upon by the parties at the offices of
. located at _ , Greenville, South Carolina. -
been eﬁectlve as of the- Effecuve Date S

______/
Upon consummanon, the Sale shall be deenmd to have

4.2 . Dehvenes by Pm'chaser

| At the Sale, PurChaser shall delrver the followmg
' - (a cashler's check or wire transfer payable 0 Seller in"the amoimt-of Ten .
’[housandDollars ($10 000 00), B R . .
: AR (I rmss0ry Notemadcpayableto Seller mthe amount of Six medredand
Twenty-Three Th0usand and No/100 ($623 000.00) Dollars, with perso guamntee of paymentby
provrded for in Sectlon 2 o

Wiener appended thereto, as
e (c')~ Non-Competmon Agreement between Purchaser and Seller; _

. At the sale Seller shall dehver the followmg

(9 Seller shall pro v1de access to the eqmpment and any docurmantahon as may |
bereqmredbmechaserthatPurchasensowneroftheeqmpment - ‘ B
PmehaserandSeller; - |

| Non-Competmon Agreement between

' .(b)."_
(c) All remammg ndes will be completed by 9/01/2010

@w w/»ué 4 oz//?

[T ..'.-P:._tg_,_.__,‘,..._._._
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of the Closmg Date as follows

- wrthout the consent of any other person,
be dchvered atthe sale andto

: soAAsrs@ «Where is” , and “How is”
o TIIEREARENOEXPRESSORIMP
o FITNESS A'I'I‘ACHE

' | ARTIC LEV
REPRESENTATIONS AND WARRANTIES OF

_]Olnﬂy and seVerally, represem and warrant to Purchaser and Morgan as

SELLER AND PURCHASER

Seller and Purchaser

Seller and Purchaser have the full legal nght, power and authonty, -
to execute anddehverﬂnsAgreementandtheagreementsto i
carry out the transachons contemplated hereby and thereby .

Oﬂg

(a) AlltheEqmp entownedby Sellerhasbeenmspectedb PurChaser andare
wlthout any ‘warranty of merchantability or fitness. @
S OF MERCHANT. ABILITYOR .

LIED WAR
D TO ANY OF THE PROPERTY TO BE TRANSFERRED TO _



N - ARTICLE VII -
-  COVENANTS OF SELLER AND PURCHASER

. Seller and Purchaser Jomtly and severally, herebyagreetokeep perform, and fully mscharge
the followmg covenants and agreements

82 - Storage of _E,_q' : 'mpment PuIChaser may store Eqmpment at Seller s faclhues at 472 '
82 antenance ?andMechehieel Support. PoichaseragreeStouseﬂlghtheRldesasns

smgle source for Maintenance and Mec hanical Support during the payment period and until the
: Eqmpment is full paid. Any and all maintenance and mechanical support will be billed at High Lites

o -Rldesnormalbxllmgrate Mamtenance and Mec hameaISmponmvowearedueandpayableatume C
of service. Should any maintenance and Mechanical support rt invoices not be pald within 30 days it

wouldbeoons1deredthesameasbreachmpaymentperpam

8.3 PurchaseNeledesatCost. Purchaserhasthe optlontopurchase newndesf__‘
producedbyHightheRldesatcost. . , . :

‘AESL ARBN e

, 84 ' Test New Rides. PurchaseragreeStoﬁeldtestnewndesproduoedbyI-hghLue -
Rldes at no cost to Seller or ngh Lite Rides. -

v f 85 NewBusmess SelleragreeStoreferallmqmreSabom am\xsemantndes(not.-
eqmpment)toPm'chaserd gthe 10 year non compete penod. - ) ‘

' ARTICLE lX
RIGHTS OF SELLER

Should Pumhaser defmﬂt on payments

9 Nouoeto Purchaser Ten daysaﬁeranyfaﬂmeof Pmehasertomakepaymenton
schedule as defined herein, Seller shall notify Purchaser of payment fallure by Us Mail.

§ 92 Exacutionto-Recovei. Thirty days after any failure of Pmchaserto make payment on |
o schedule as deﬂned herein with notice as required by para 8.1, Seller may declare the Promissory
" - Note in Jdefault and seek recovery of the Equipment by all légal means. - Sellet may declare all

93  Purchaserand seller agree to sell equipment t0 cover note.'

Lo P.21



~ ARTICLEX
MUTUAL COVENANTS
_ 101 Exp_ensés. Each of the pin'tie's here"(o shall pay all costs and expenses incurred by such
. party in connection with the transactions contemplated by this Agreement, whether or not the -
' transacﬁonscqntemplatedherebyarecmsmnmat@d.' LT Lo

102 Confidentiality: Public Anhoﬁné&nents. Each party will andw1]1 cause itsemployees

: and agents to hold in strict confidence, unless disclosure is compelled by judicial or administrative
~ process, or in the opinion of its counsel, by other requirements of law, all Conﬁdenhal .Informaﬁon
and will not disclose the same to any ‘Person. The party gaining access to such Confidential

" Information shall exercise the same degree of care v\rithrespecttherefOthat.any such party uses to
" preserve and safeguard its own confidential proprietary information. Confidential Information shall
, consummating the transaction contemplated

be used only for the purpose of and in connection Wi

- herein. None of the parties hereto shall make any disclosure to the public or concerning this - - _. o

Agreement or the transactions contemplated hereby other than with the express written consent of the
other parties hereto, except as may be required by law, or by rule, regulation or announcement ofa

- governmental or quasi-govemme;ital- agency. To the extent reasonably practicable, any press release

~ ortrade notice proposed to be issued by any party hereto shall be submitted to the other parties hereto- |
for approval, which approval shall notbe unreasonably withheld or delayed. Neither party shall offer
nor share any information to any third person to the detriment of the other. - e

, 103 Further Assurances. Each party hereto agreesto execute and d¢livér p_romb’dy such
" instruments and take such other actions as any o _e_rsuchpartymay'regSonablyrequestinOrder.to
carryoxxttheintcntpfthisAgreemgnt ' e P o

~ SURVIVAL, INDEMNIFICATION AND HOLDBACK REDUCTION EVENT

110 indempification.

I ) Seller agrees to indemnify and hold Purchaser and its officers, directors, -
~ shareholders, and employees barmless from and against any and all claims, demands, expenses,

charges, losses, damages (including, without limitation, punitive from a third party judgement and

consequential damages), liabilities, and obligations (including, without limitation, reasonable

attorney fees and other costs and expenses of the indemnified party incurred in defense or otherwise

' incident thereto) whether or not any liability or payment obligation or judgment is ultimately

imposed against the indemnified party arising out of, based on, or relating to any facts or -

6
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g arisi'ngaﬂ:erﬁlevsale. -

" . choosing. -

© - circumstances (i) that woiﬂd constitute a material breach by either Paﬂy of anY:fépfeSCﬁfaﬁbna '

warranty, or covenant contained herein or in any agreement executed pursuant hereto;, (ii) in respect
of any liability, paymcnt_br obligation of either party, mcludmg any liability or obligation arising out ‘
of or related to facts of circumstances existing prior to the closing or the operation of the Business .

)

prior to the closing; (iii) resulting from or arising out of any third party action, whether by a8
govemmemnl authority or other third party for damages, including fines and penalties or cleanup

 costs or other compliance costs under any. - pvironmental law arising out of or caused in wholeor in

~ partby the operations of Seller prior to the sale or ¢ condition of any property occupied by Seller |
,°nfh°dateof,fh¢sa1e- T - .

()  Purchaser agrees to indemnify and hold harmiess Seller and its officers,

" . directors, shareholders, and emplqyees'from and against any and all claims, demands, €Xpenses,. . '

" charges, losses, damages (including, without limitation, punitive from a third party judgement and

consequential damages), liabilities and obligations (includi g, without. Jimitation, reasonable
attorney=s fees and other costs and expenses of the indemnified party incurred in defense of of

- otherwise inc_ident_'theretO) whether ot not any liability or payment obligation or judgment is
- ultimately imt against the indemnified party arising out of, based on, or relating to any facts or -

- circumstances: .(1)_that__w61ﬂd ¢onstit\xte a miaterial breach by Purchaser of any representation, .
watranty, or covenant contained herein or inany agreement executed pursuant bereto; (i) in respect o

to any Lability, payment, or-_obl_iga_i_ion of Purchaser arising solely out of facts or qircumstances ) .'

© Therightstoindemniﬁcaﬁonpmvided«in‘thisSecﬁonlllshallbeinaddiﬁon'

Ag_reement. o

~ to. ény othef rights of i _demniﬁcaﬁonl.in favor of ar_ly of the parties con ined _elsgwhere in this o

 right of indemnificarion arising under i pent, the following provisions shall apply:
(a)  Notice: Within thirty (30) days 0 Jowledge of any dispute or potential claim

or action or the assessment of any claim (to which & right of i demnification vhereunder’may_

. reasonably apply) by 2 third party, the Party(ies) receiving such notice of commencement shall give - ‘

the other Party(ies) written notice thereof, together with a copy of such claim, and the I;idemnifying
Party(ies) shall have_th_e right to undertake the defense‘the_reof by represen ives of its own .

()  Defense Rights. Inthe < vent that the Indemnifying Partyies) by the thirtieth

. (30th)day after receipt of notice of any such claim (or, if carlier by the tenth (10th) day preceding the

day on which an answer or other pleadingmustbe served inorder to prevent judgment by-défanlt in -

favor of the person asserting such claim), does not elect 0 defend against such claim, the

- Indemnification. Withrespecttoany:



Y
) -

Indemnified Party will (upon further notice to the Indemnifying Party(ies)) have the right to
undertake the defense, compromise or settlement of such claim in any reasonable manner on behalf
of and for the amount and risk and expense of the Indemnifying Party(ies), subject to the right of the
Indemnifying Party(ies) to assume the defense of such claim at any time prior to settlement, -

- compromise or final determination thereof.

e o (c) ~ Settlement’ Anythmg in this Agmemgnfto the contrary notwithstanding, (a)‘ if
there is a reasonable probability that a claim may materially and adversely affect the Indemnifying

 Party(ies) other than as a8 result of money damages of other mc__mey.paymehts, the Indemnifying

e Party(ies) shall have the right, atits own cost and expense, t0 compromise or settle such claiminany

. .feasOnable_manne'r, but (b) the Indemnifying Party(ies) shall not, without prior written consent of the
. Indemnified Party(ies), settle or compromise any claim or consent to the entry of any judgment -

which does not include as an unconditional term thereof the giving by the claimant or the plaintiffto

~  the Indemnified Party(ies) & release from all liability in respect of such claim. In any event, all

* Parties shall rtsin the right to participate in the defense of any such claim.

N

(@ Interest All claims for indemnification under this Section 11 shall bear

simple interest from the date actual financial loss respecting such indemnification claim s incurred

by the Indemnified Party(ies) at the rate of eight percent (8%)percent per annum until such claim for

' indemnification is paid in full by the Indemnifying Party(ies).

-+ ARTICLEXX
' GENERALPROVISIONS

ANCIU S .

provision of this Agreement shall in any " vent be effective, unless the same shall be in writing and

121 Arhexidments and Wavier. “No amendment, waiver or consent wrthrespect to any o

" signed bythe party intended to be bound thereby, and then such amendment, waiver or consent shall
- be effective only in the specific instance and for the specific purpose for which given.

122 . Notices. All notices, requests, demands and other communications hereunder shallbe -

- in writing delivered in person or sent by registered or certified mail, postage prepaid, or by telecopy,
telegram'or'telexas,fouows: . - R

Ifto Sellr gpd Murghy:  Withacopyto:

" Mr. Michael O. Howard
. 472 Pearson Road o

P.24



- Greer, SC 29651

" If to Purchaser and Wiener:
'-‘-Sco&Wiener‘ -

- 286 Rocky Creek Road

- Greenville, SC 29615

- o | . Aanaftyhlaychaﬂgeits.é,ddressforigéeiﬁnghoﬁcebywriuenhqﬁcegivéritothe.
ot_hersnatnedabov_e.’-‘- : R R S R

. 123 Expenses. Except as -otherwise expressly provided herein, each party to this

. Agreement shall pay its own costs and expenses in connection with the transactions contemplated

bereby: Provided, however, ay fees charged by the closing attorneys, shall be equally shared by the
e 1240 Counterparts. This'Agréet'nent_'may'beexecmpd-simultaneously'intwo(2).ormore B
y comterpartS,each-ofWhiphshallbé,deem'sdanoriginal,bmalldwhichtogethe:shallqonsﬁtmcone S

o -andthesa;;ieinsu'um§nt'

125 Benefit. This Agroement shall bind and inure to the benefit of the partics named -
- hereinandﬂleirrespecﬁvesuf:cessorSandassigns; o SRS
E 1 2..6'- ~ Entire Aggee_g ment. Tlns Agieemmt'and the documenfs referred (listing of these '
documents to be in schedule 13:6)to herein contain the entire understanding among the parties with
respect to the transactions contemplated hereby and supersede all other agreements, understandings,

| : andtmdcrmklngSamongthcparhesmﬂlrespecttothe sub]ectmatterhereof N

in accordance with the laws of the State of South Carolina. The parties hereto participated in the
negotiation and drafting of this Agreement and, therefore, no greater or stricter construction shall be

'12.8  Other Rules of Construction. References in this Agreement to sections, schedules and
exhibits are to sections of, and schedules and exhibits to this Agreement unless otherwise indicated.
Words in the singular include the plural and in the plural include the singular. The word "or"isnmot -
~ exclusive. The word "including" shall mean including, without limitation. The section and other

headings contained in this Agreément are for reference purposes only and shall not affect in any way

 the meaning or interpretation Q_f th1s Agreement.
12,9  Partial I@vaﬁdig. ‘In the event that aﬂj proviSion: of thxs Agréeniént~shan'be held |
invalid or m_enforceablg by any court of competent jurisdiction, such holding shall not invalidate or

P.25
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~ “ender \inenforoéable any other provision hereof, unless such holding substantially alters the‘ﬁnanc’ial

/ .

intent of the parties and, in such event, the harmed party shall have the right to terminate this

* Agreement. The failure of any Schedule or Exhibit called for herein to be attached hereto shall in no
‘way affect the validity or enforceability of this Agreement as a whole or any of the other provisions .
set forth herein. - A

o 1210 :Lliﬁg: ation. With 'rcgard_tn any. liﬁganon broughtto enfoi-ce .any provisions of this

* Agreement, the parties hereby consent to the nonexclusive jurisdiction and venue of the courts of the |
_ State of South Carolina, County of Greenville, or federal district court located in such state for such

purposes. The parties hereby waive all defenses as t0 personal jurisdiction, venue and solvent

- immunity from jurisdiction, attachment, and execution. . Any party who' brings or defends a
proceeding to enforce provisions of this Agreement and prevails shall be paid its full cost and - . -
. expenses, including reasonable attorney=s fees by the non-prevailing party determined by the Judge.

N WITNESS WHEREOF, the - dividual parties have executed this Agreementand each of
the corporate parties has caused this Agreement to be executed on its behalf by a duly au_thorized

oﬂicérallasofth:dateﬁrs’twrittenabove. -

10
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’ In the presences of:

- Asto Seller

. Scott W"lener Individually |

 Asto Wiemer -

11
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Date Due -

;Paynient Schedule

interest

Balance

April 1, 2013

66442

Payment
April1,2010° - : '623,000.00
 May1,2010 833333 1,038.33°  615,705.00
June 1,2010  8333.33 1,026.18 - 608,397.85.
" July1,2010 8333.33 101400 601,078.51
" August 1,2010 '8,333.33 . 1,001.80" 593,746.98
September 1,2010 . 8,333.33 . 989.58  586,403.23
~ October 1,2010 _.833333  977.34  579,047.24
November 1, 2010 000 . 96508  580,012.32
December 1, 2010 © 000 96669 58097901
January 1, 2011 000 ~ 968.30 581,947.30
February1 2011 000 ' 969.91 582,917.22
March1 2011 000 - 971.53 . 583,888.74
~ April1,2011 000  973.15 584,861.89
“May 1‘,2011-.' 8333 33 - - 97477 . 577,503.33
June1,2010 ~ 833333 - 96251 570,132.51 -
© July1,2010 833333 95022 = 562,749.40
"~ August1,2010  8333.33 93792  555353.98
September 41,2010 8333.33 - . 92559  547,946.24
- October1,2,o1o'j_833333‘; 91324~ 540,526.16
. November 1,2010 -~ - 0.00 90088 - 541,427.03
December 1,2010 . 000 - 902.38 | 542,329.41
“January 1,2011 000 © . 003.88 - 543,233.30.
. February 1, 2011 000 ~ 90539 -544,138.68
. March1,2011 = 000 906.90 ~ 545,045.58
April 1, 2011 000 . 90841 54595399 .-
_* May 1,201 _1373820'. - 909.92 ' -533,126.71 -
‘June 1,2011 1373820 . 88854 . 520,276.06
S July 1,2011 13,73820 - 867.13  507,404.98
- August 1,2011 - 1373820~ 845. 67 . 494,51246
~ September 1,201 13, 738.20 82419  481,598.45 -
October 1, 2011 ‘13738 20. 80266  468,662.91
" ‘November 1, 2011 000 - 781.10  469,444.02
December 1,2011 000 :782.41 ~ 470,226.42
T January 1,2012 0.00  783.71  471,01013
" February 1,2012 . 000~ .785.02 471,795.15
March 1,2012 -~ 000  786.33 472,581.48 =
April 1, 2012 0.00 . 787.64 47336911 -
~ May 1,2012 .1373820 ~ 788.95  460,419.86 -
June'1,2012 13738 20  767.37 - 44744903 -
. July 1,2012 1373820 - 74575 = 434,486.57
August 1,2012 . 13,738.20 - 724.09  421,442.47°
. September 1,2012 13,738.20 ' 702.40. .- 408,406.67 .
~ October 1,2012 4373820 = 680.68 305,349.15
November 1, 2012 0.00  658.92 396,008.07
December 1,2012 - 0.00  660.01 396668.08 .
: January 1, 2013 0.00 861.11  397,320.19 -
.. February 1,2013 0.00 662.22 = 397,991.41°
'+ March 1,2013 0.00 663.32  398,654.73
0.00 399,319.15
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386,246.48

16696421 . .

August 1,2017  13,738.20

BT May1 2013 1373820 66653 .
June 1,2013  13,738.20 643.74 = 373,152.03
July 1,2013 1373820 - 621.92 360,035.75
August 1, 2013  13,738.20 . 600.06.  346,897.61
~ September 1, 2013 13, 73820  578.16 333,73757 = -
‘October 1,2013 13, 73890 55623  320,55560
 November 1,2013 -~ 000 53426 321,089.86
December 1,2013 000 53515 321,625.01
~ January 1,2014° - 000 536.04  322,161.05 = -
" February 1,2014 .~ 000 - 538.94 1322,697.99
" March 1,2014 - 000 '537.83 - 323,235.82
 April1,2014. - - 000 538 73 32377454
May 1, 2014 -1373820_‘ 530.62  310,575.97
June 1,2014 - 1373820 517.63  297.356.39
July 1,2014 1373820° 49559  284,11278. -
.. August1,2014 1373820 47352 ~ 270,848.11
- September 1,2014 13,738.20 45141 - 267,561.32
© . October 1,2014 1373820 42927 24425239 .
" November 1,2014 ~ 0.00 .. 407.09 24465948
December 1,2014 ~ 0.00 .- 407.77 24506724
—January 1, 2015 0.00 .~ 40845 245.475.69
" February 1,2015. - - 0.00 *  409.13 [245,884.81 -
‘March 1,2015 .. 000 - .- 409.81 © '246,294.62
~ April 1,2015 000 41049 24670511 .
May .1,2015».1373820 41118 233,378.09"-
June 1,2015 1373820 38896 .220,028.85.
' July 1,2015 1373820 - 366.71  206,657.37
. August1,2015 1373820 34443  193,263.59
" September 1, 2015 .13,738.20 032241 179,84750
" . October 1,2015 .13738 20  299.75 - 166,409.05
. November 1, 2015 000 277.35  _'166-.68_6_.39
' December 1,2016. _~~ 0.00 277.81
— January 1,2016 000 .. 27827  167,24248 .
February-1,2016 ~ 0.00 97874 16752122
March 1,2016 - .~ 000 27920 .167,800.42
April 1, 2016 000 -. 27967  168,080.08
‘May 1, 2016 13,738.20 28013  154,622.02
“June 1,2016° 1373820 25770 141,141.52
~ July 1,2016 1373820 = 23524 127,638.56
. * August 1,2016 = 13,738.20 T 21273 - -114,113.09
. September 1, 2016 13,738.20 190.19 . 100,565.08
" October 1,2016 1373820 16761 - 86,994.49
" November 1, 2016 0.00 144989 '87,139.48
. December.1,2016 0.0 14523  87,284.T1
~ January 1, 2017 - 0.00 14547 ~ 87,430.18
February 1,2017 ~ .0.00 14572 . 87,575.90 -
March 1,2017 .~ 000 14596 87,721.86
- April 1,2017 0.00 14620  -87,868.06
- May 1, 2017 '1373820 14645 . 74,276.31 -
June 1,2017 13,738.20 12379 60,661.90 . .
July 1,2017 1373820  101.10 47,024.81
78.37

33,364.98
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13,738.20 - 55.61 '19,682.39

september 1, 2017
October 1,2017 - 13,738.20 3280 . 5976.99
598696 . 998 0.00

November 1, 2017

P30



Y Subject: Proposol for Buyout of Rides

" tems to Be purchased
MGR Route — $1 50 000 00
New HLC15 Carousel ——$58,000.00
New Festival Wheel ———-——$85 000.00
LoopO-Plane —$25,000.00
. -Spinner —— . $45,000.00
SCAT — ——$80,000. 00
Tempest — - $45,000.00
S&W Wheel __—$15,000.00. "
- Chair Swing . ——$45,000.00°
S&W Bug Ride --—————-—$ 10,000.00.
_ Rapid Slide — : $20,000.00_
* Visa Whale - : —$10,000.00 ..
- Visa Helcopters ————————'$1 0,000. 00 -
‘BERRY GO ROUND $25, 00000
Ticket Traller — $1 0 000 OO

| Suggested Purchase Pnce $633 ooo oo

ferms:
~ Owner fmoncmg prowded by MGR @ 2% Interest for 10 yecrs

' Partiol payments in cash when available_

" & payments annually (see cﬁoched schedule)
~ No pre-payment penalfies. =

10 year noncomplete clause. . R
Storage of equipment at shop locahon R

" Maintence/ Mechanical Support provided by H|gh Lite: R|des @ ABS's Expense

Ability to purchase new rides produced by High Lite: atcost

ABC Amusements agrees o field test new high-lite' Equupment o
Al new/Incoming rental busmess wnll be referred to ABC Amuseménts
~See Schedule Below. -

CAMIDI

B
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STATE OF SOUTH CAROLINA

N N’

n o IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) R |

ABC Amusements Inc. and Scott ) o
Weiner, ) S
- ) C. A. No. 2013-CP-23-04588
- Plaintiff(s), ) o S
| | ) |
VS. ) o
o ) THIRD AMENDEDC; 2o
R - ) ANSWER & COUNTERELA&M??*
Michael O. Howard, High-Lite Rides, ) 2 et
Inc. and MGR Rides, LLC, ) - o=
| ) v
Defendant(s).- ) ' o
‘ . ) =2
TO: - PLAINTIFFS NAMED ABOVE: - L ‘{3

The above-named Defendants, Mlchael 0. Howard Hrgh Lite eres Inc., and MGR'
Rides, LLC (hereinafter referred to as “Defendants”) while reservrng all rights afforded
“under any pending or concurren_tly filed motions contained herein','would respectfully

amend their response to the Complaint of the ‘FA’Ia'intiff as follows:

AMENDED ANSWER TO COMPLAINT
 FOR A FIRST DEFENSE ‘

(General Den/al)

1. Defendants de.ny each and every allegatron contained in Ptarntrffs Complamt '
where not hereunafter:specnfrcall_y admitted, mOdIerd, controverted, Qr explalned.

2. A's to the allegations of Paragraphs Dne. Defendants admit that Defendant
Mrchael 0. Howard (herernafter “Howard”) entered into an agreement (herernafter
“Agreement) W|th the ‘Plaintiffs for the purchase and sale of certain equipment. The
remarnrng allegations of Paragraph One are denied.

3. Defendants deny the allegatlons»of Paragraphs Two, Three, Four, and Five.
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4. In responding to Paragraph SIX of the PIaintiffs Complarnt this is a re-

aIIegation paragraph which does not require a response However, to the ext_ent a.

response is deemed requrred said aIIegations contained therein are hereby denied where
"inconS|stent with the foregorng | R ‘. | =

5. As to the allegations of Paragraph Seven of the Plaintlffs Complaint
Defendants admit that Howard entered lnto the Agreement wrth the PIaintiffs for the
purchase of certain equipment for the purchase pnce of $633 000. OO The remaining '
| .allegations of Paragraph Seven are denied | | |

6. As to the aIIegations of Paragraph Eight Defendants admlt that the -
Agreement alludes to a non-compete agreement. Defendants deny the remainlng_
allegations of Paragraph Eight | | |

7. The aliegations of Paragraphs Nine Ten, |nclud|ng subpartsA D,and Eleven ‘
are Denied. Defendants further assert that Defendants ngh Lite Rides Inc. ‘and MGR
.Rides LLC are not parties to the Agreement and therefore ‘have ho duties or contractual
~ obligations to the Plalntiffs, ., | | .A

8. ‘In reSpon'din'g to Paragraph -Twelve of the"PI’aintiffs’ Compia.int this is a
reallegation paragraph which does not require a response However to the extent a
response is deemed requrred said allegations contained therein are hereby denied where - -
| mconsrstent with the foregorng | .

9. The allegations of Paragraphs-Thirteen Fourteen Fifteen and Sixteen are
denied. Defendants re- assertthat Defendants High -Lite Rides Inc. and MGR Rides LLC
are not partres to the Agreement and therefore have no duties or contractual obligations

to the Plaintiffs.



o 10 In respondlng to Paragraph Seventeen of the Plalntlffs Complalnt thrs isa

inconsistent with the foregomg

‘.'reallegatlon paragraph WhICh does not requnre a response However to the extent a

: response is deemed requ1red sald allegatrons contamed therem are hereby denred where. .

1. In respondmg to Paragraphs Enghteen of the Plalntlffs Complalnt'

Defendants assert that the onIy plece of eqmpment that was-part of the Agreement that

ROUND " Defendant Howard further asserts that the “BERRY GO ROUND” has always

a been avallable for the PIalntrffs to plck up; however Plarntlff Welner lnformed Defendant

1 Howard that he does not need the “BERRY GO ROUND "

) Plamtlffs do not possess is the certaln plece of equipment referred toasa “BERRY GO :

12 Defendants deny the allegatlons of Paragraphs Nmeteen Twenty, Twenty-v

One, Twenty-Two and Twenty—Three of the Plalntlffs Complalnt |

FOR A SECOND DEFENSE
(Fa//ure to M/tlgate Damages)

’_ 13. Al aIIegatlons contalned wuthln the First Defense are rncorporated herem and"_

made a part hereof where not |nconS|stent with the foregoing defense.

| 14.. Defendants allege that the Plalntlffs have falled to mltlgate therr damages |n

the manner prowded for by Iaw Such fallure fo mltlgate is thus pIed as a complete ‘

defense and bar to thelr clalm

15. Defendants requests that the Court dlsm|ss the Plalntlffs prayerfor damages _

in its entlrety or, in the alternatrve and i in the event that it i is determlned that the Plaintiff is

,entltled to a judgment agalnst these Defendants, said judgment he' reduced by an

appropriate amount_ for the Piaintiffs’ failure'to mitigate their damages.

FORA THIRD DEFENSE
(Motion to D/sm/ss Rule 12(b)(6))
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.1_'6."_ AII aIIegatrons contained within - the First ‘and Second Defenses are
mcorporated herein and made a part hereof where not |nconS|stent W|th the foregorng '
defense.

S VA Defendants by and throughtheir undersrgned counsel erI move before the

| "preS|d|ng Judge pursuant to Rule 12(b)(6) SCRCP foran Order drsmissrng the Summons‘ -

and Complaint in thls matter for the PIalntlffs failure to state facts suff|C|ent to constltute a

| cause of action agalnst these Defendants

FOR A FOURTH DEFENSE
( Wa/ver of Breach or Performance)

: 18. Al allegations contained W|th|n the First Second and Th|rd Defenses are -
rncorporated herein and made a part hereof, where not inconsistent with the foregomg
defense. '

' 1:9L - Due to the actions of the Plarntiff as set forth herein in Defendants

: counterciaim Plarntrff warved the right to enforce the Contract against the Defendants or

demand that Defendants specmcally perform the Contract

o FOR A FIFTH DEFENSE -
(Mot/on to Dismiss H/gh -Lite R/des Inc. and MGR R/des LLC asa Party)

: 20. Al allegations contained wrthin'the Fi'rst; Second, -Th__ird, and Fourth Defenses
are incorporated he_rein' and made part hereof, where not inconsistent-with the foregoing
defense. o | A | | |

21. Defendants High-Lite Rides; inc. and MGR Rides, LLC are notvparties to the
Agreement. Since there is no pri\rity of Contract between the Plaintiffs'and Hig.héLiteRides,
Inc. and MGR Rides, LLC, both parties should be dismissed as a matter of law.

FOR A SIXTH DEFENSE
(Laches) ' :
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Defenses are mcorporated hereln and made a part hereof where not rnconsrstent with the _

22'." AII allegatrons contarned wrthln the Flrst Second Th|rd Fourth and Frfth ‘

- foregoing defense o
23 Plamtlff is barred from seekrng any rehef agarnst the Defendants based upon _

_ the equrtable doctrrne of Iaches :

24, Defendants reserve the rlght to add any and aII addrtronal defenses as they
become known through dlscovery or mvestlgatlon |

FOR A SEVENTH DEFE'NSE
(Statute of Frauds)

25, Al allegatrons contalned wrthln the First, Second Thlrd Fourth Frfth and

Sixth Defenses are mcorporated herern and made a part hereof where not mconsrstent
- W|th the foregorng defense
26. Plarntlffs cannot enforce a covenant not to compete because the covenant _

not to compete must be in wrltrng pursuant to the requrrements set forth in S C. Code §32-

3- 10(5) This is pled as. a complete defense and bar to Plalntlff’s claim that Defendants

. breached a covenant not to compete

FOR AN EIGHTH DEFENSE
_AND BY WAY OF DEFENDANT -
'HOWARD’S COUNTERCLAIM
(Breach of Contract/Debt Co/lectlon)

2.7.’ All allegatlons contarned wrthrn the Frrst Second Thrrd Fourth Frfth Sixth, -
, and Seventh Defenses are rncorporated hereln and made a part hereof where not

: rnconsrstent with the foregorng defense.
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28.} “In exchange ‘for the delrvery of certaln equnpment to the Plarntrffs the

Agreement requrres the Plamtrffs to make payments to the Defendant Howard pursuant to

the amortrzatron schedule attached to the Agreement attached hereto as Exhlblt “A” a

29 Plarntlffs have failed to make all payments to the Defendant Howard

: 30 As a drrect and prox1mate result of thrs breach of contract Defendant Mlchaelv ,

| 'Plarntrffs are obllgated to pay the Defendant Howard

' O Howard has rncurred actual rnmdental and consequentral damages for whrch the )

31 Defendant Howard is entltled under statutory and common Iaw to collect

. Plalntlffs who are responS|b|e for the breach of contract

: FOR A NINTH DEFENSE AND BY WAY OF
DEFENDANT HIGH LITE RIDES, INC. COUNTERCLAIM
(Breach of Contract) L

© 32. AII alIegatrons contarned wrthrn the Frrst Second Thrrd Fourth Frfth erth '

mconsrstent wrth the foregorng defense

33. Defendant H|gh Lrte Rldes Inc. (herelnafter “Hrgh Lrte) is owned and

, ~operated by Mrchael 0 Howard a C|trzen and resrdent of the County of Spartanburg, State '

'_ of South Carolrna

34. High-Lite is in the business of manufacturing, building, repa.iring'and/or
refur'bishing amusement rides. |

35.  The Agreement provides for the sale and purchase of certain amusement rides,

-alist of which is attached hereto as Exhibit “B”.

these damages wrth rnterest and any other mcrdental and consequentral damages from the

| Seventh -and Erghth Defenses are rncorporated herern and made a part hereof where not -

36.  Allof said amusement rides are titled in the name of High-Lite, with a certficate
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 issued by the South Carollna Department of Motor Vehlcles

| 37. ngh the is a secured party wnth a pnonty securlty mterest |n aII of the'

amusement ndes

| 38 -} Pursuant to sectlon 1 3 of the Agreement tltle to the amusement ndes shall. -

'not be transferred to the Ptamtlffs/Counter-Defendants unt|I payment |s made |n fuII

Counter-Defendants have not pald for the Equment in fuII pursuant to the terms of the
: Agreement and furthermore are: dehnquent in the|r payments
| 39. Al amusement ndes must meet certam lndustry standards to be safe for the

'pubhc s use and enjoyment Therefore to best ensure the safety of the amusement rudes

' _ Defendant Howard and the Platntuffs agreed pursuant to Artlcle 8 of the Agreement that'

High- the be the smgle source for malntenance and mechanlcal support of the amusement'

rides dunng the payment penod of the Agreement It was also Defendant Howard s and the
| Plalntlffs mtent and understandlng that ngh the would recelve the beneflt of the lncome
| from the mamtenance and mechamcal support of the amusement rldes

| 40.‘ Because the Agreement was made in part for the dlrect benef t of ngh the

a th|rd party, then High- Lite | is a third- party benef|C|ary of the Agreement and has the rlght ._

to enforce the Agreement

41 Mr. Hdward trans‘ferred or made suff ciently available' all of the amusements -

rides sold under the Agreement to the Pla|nt|ffs/Counter-Defendants
: 42 In V|olat|on of Artlcle 8.2 of the Agreement the Plamtlffs/Counter-Defendants

-used other compames for repalr and mamtenance of sald eqmpment depnvmg High- L:te of

mcome from the repalr of the equupment and deprlvmg High- the the ablhty to maintain the :

amusement ndes to ngh L|te s standards and standards requured in the mdustry
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; 43, Upon mformatlon and belref Plarntrffs/Counter—Defendants have eltherfarled :

o to marntaln the amusement ndes accordrng to mdustry standards or have modrfred or

: reparred the amusements rldes in such a manner as to reduce thelr falr market value

' '»-.' 44, i Mlchael O Howard and the Plarntrffs/Counter—Defendants entered rnto an_' 1
Agreement W|th good and valuable con3|deratron prowded mtendlng to create a dlrect :

benefrt to Hrgh L|te

45, Plarntlffs/Counter-Defendants deprrved ngh the of ltS beneflts under the

Agreement by usrng other companles rather than ngh Lrte to malntarn and repalr the B

, 'amusement rrdes

: 46 Asadrrectand proxmate result ofthe.breach ofcontract Hrgh.the mcurred f '
and contlnues tomcur damages forwhlch the Plalntlffs/Counter-Defendants are obllgated o
'to pay Hrgh Lite. " |
: 47, ngh thes damages .a.re as follows .. _‘
| . _a.-'.' _ Past Present and Future loss of i |ncome for malntenance and
- repair of the amusement rrdes B |
b. i Due to Plamhffs/Counter-Defendants fallure to malntam the-
' amusement rrdes accordlng to Hrgh Lite’ s and mdustry standards
the loss of falr market value of the amusement rrdes for Wthh ngh- )
Lite holds a-securrty mterest.
48. AHrgh the is entltled under statutory and common lavv to collect these
= damages and any other rncrdental consequentlal and punltlve damages from the

Pla|ntlffs/Counter-Defendants who are responsnble for the breach of oontract



" FOR A TENTH DEFENSE AND BY WAY OF
DEFENDANT HOWARD'S COUNTERCLAIM -
- (Cla/m and De//veiy) '

49. AII allegatlons contamed W|th|n the Flrst Second Thlrd Fourth Flfth Slxth

o Seventh Elghth and Nlnth Defenses are mcorporated hereln and made a part hereof o

where not |nconS|stent wnth the foregomg defense

50. Plalntlffs are in possessmn ofthe followmg equment (“Equnpment”) sold to o
them subject to the Agreement

New HLC15 Carousel
New Festival Wheel
Loop-O-Plane =
Spinner. '
SCAT
Tempest -
S&W Wheel
Chair Swing -

- S&W Bug Ride

- Rapid Slide

Visa Whale
Visa Helcopters
Ticket Trailer '

| | 51. | Plaintiffs- have falled to pay as requrred by the Ag.reement }
52. | Pursuant to Paragraphs 9.2 and 0. 3 of the Agreement Defendant Howard |s g
entltled to lmmedlate recovery and posses3|on of atl Equupment |
WHEREFORE Defendants pray that this Court | |
(a) | Enter an order dlsmlssmg the Plalntlffs Complalnt W|th prejudlce
(b). Grant Judgment togetherW|th mterest to Defendants Howard and H|gh L|te
| 'agalnst the Plaintiffs for actual and punitive damages for Defendants _'

B counterclarms
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. ._ (c )An Order requmng the Plarntrffs to |mrned|ately return aII Edunpment to -
r\ '- ‘V | Defendant at hIS place of busmess - | | |
) (d) Award Defendants therr cost and expenses mcludrng reasonable attorney S
fees mcurred in the defense of thrs actlon and |

v (e) Award Defendants any further relief that thls Court deems jUSt and proper
' Respectfully submltted :
~ DUGGAN & HUGHES, LL__C -

DANIEL R: HUGHES (SC Bar #72547) -
JOHN B. DUGGAN (SC Bar #1780)
. 457-B Pennsylvania Avenue '
P.O. Box 449 ;
Greer, SC 29652-0449
- . Telephone:  (864) 334-2500 -
: Facsrmlle (864) 879 0149

_r’{‘ | S | ATTORNEYS FOR THE DEFENDANTS
Date: October i -, 2104
_Greer, South Carolina

DEFENDANTS DEMAND A JURY TRIAL

DUGGAN & HUGHES LLC

DANIEL R. HUGHES (SC Bar#72547)
JOHN B. DUGGAN (SC Bar- #1780)
457-B Pennsylvania Avenue
P.O.Box449 .
. Greer, SC 29652-0449 _
Telephone: (864) 334-2500
Facsimile: (864) 879- 0149

| ATTORNEYS FOR THE DEFENDANTS
. Date: October % 2014
- . Greer, South Cafolina
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STATE OF SOUTH CAROLDSY” A ). E COURT OF COMMON PLEAS
COUNTY OF GREENVILL @RTEENTH JUDICIAL CIRCUIT |
ooy 10" " ' ‘
Greenvlle GO C.A. No. 2013-CP-23-04588
ericof Calirt

Plaintiffs,
\A

- Michael O. Howard, High-Lite Rides, Inc.
and MGR Rides, LLC.

Defendants.

- This matter is before the Court on the motion of Daniel R. Hughes, Esq.v and John B.

Duggan, Esq. of Duggan & Hughes, LLC, for a-Motion for Summary Judgment on all pending

causes of action of Plaintiffs and Defendants. A hearing on the motion was held on September

29, 2014 at the Greenville County Courthouse before the Honorable Steven H. John. Present at

the hearing were the following: (1) Wendell L. Hawkins and Aimee V. Leary, counsel for the

Plaintiffs; and (2) Daniel R. Hughes and John B. Duggan, counsel for the Defendants. -

Based upon the pleadings and memoranda filed by the parties and the arguments of

counsel, this Court denies Defendants' Motion for Su:hmary Judgmeni for the following reasons

to wit: (1) Pertinent facts of the action remain in dispute; and (2) Further inquiry into the facts of

the case is necessary to clarify application of the law.

THEREFORE, Defendants' motions are hereby DENIED.

IT IS SO ORDERED

g

Steven H. John

Presiding Judge of the 13\9 udicial CerUIt
October 2, 2014

Greenville, South Carolina

o SCANNED
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STATE OF SOUTH CAROLINA D B S s e
SR E ) "IN THE COURT OF COMMON PLEAS - -
COUNTY OF GREENVILLE ) G R e
ABC Amusements Inc and. Scott Wlener,, ) el S P
L 2) . -C. A. No. 2013-CP-23-04588 - B
Plamtlff(s) ') Tl T e L
s ). PRETRALBRIEE o
MlchaelO Howard ngh Lrte Rldes ) =245 =2
- Inc. and MGR Rldes LLC ) 7 c@m
o ) IR R
Defendant(s) Yoo S
)

za w s

L INTRODUCTION AND FACTUAL SUMMARY

Plalntrff ABC Amusements is a company m the busmess of domg festlvals shows and :

. o carmvals Plalntrff Scott Wrener 1s the maJorlty owner of ABC Amusements Defendant ngh-

~..‘L1te Rldes Inc 1s a company m the busmess of manufacturmg and reparrmg amusement r1des \

N . TMGR Rldes LLC 1s a company 1n the busrness of leasmg amusement r1des Defendant Howard

s the sole owner and operator of both Hrgh L1te Rldes and MGR eres On Apr11 1, 2010

y Defendant Howard m hlS 1nd1v1dua1 capacrty, and Plalntlffs entered 1nto an agreement a copy '

wh1ch is attached hereto as. EXHIBIT “A” (herelnafter “Agreement”) in wh1ch Plamtlffs agreed

amusement r1de equlpment for a contract prrce of :

to purchase from Defendant Howard
all

i $633,000.00 Plalntlffs further agreed to use ngh-Lrte Rldes for all marntenance to

amusement rldes From Apr11 2010 - July, 2013 Plamtrffs pa1d Defendant Howard for the -

the RldCS for malntenance of the equlpment In August 2013 :

| equlpment and pa1d Hrgh

| Plamtrffs stopped paymg Defendant Howard and Defendant H1gh Lrte Rides. .On‘Aug_ust 21,.' »

. Pagelof12
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- '.2013 Plamtlffs brought thls actlon allegmg Breach of Contract Breach of Contract wrth ; S |

i Fraudulent Intent and conversmn Defendant Howard flled three (3) Counterclalms (1) Breach:

f Contract/debt collectlon for Plamtrff s farlure to pay accordmg to the terms of the Agreement '

(2) Breach of Contract for Plamtrff’ s fallure to use ngh L1te eres as the sole source for s :‘_ L

: 'malntenance to the amusement rlde equlpment purchased by the Plamt1ffs and Plamtlffs fallure

e - to pay H1gh L1te Rldes for reparrs and (3) for Clarm and Dellvery of all equlpment

5 : There are facts not m controversy that entltle Defendants to a dlrected Verd1ct as to the

e -followmg l ) Plamtrffs Cause of Actlon for Breach of Contract that allege a Vlolatron of a Non-.I‘ o

v.‘j‘_:_iCompete Agreement 2) Pla1nt1ff 5. Cause of Actron for Conversron 3) Defendant Howard s .

4 "'.Countercla1m for Breach of Contract (debt collectron) 4) Defendant ngh-Lrte Rlde s

" 'Counterclarm for Breach of Contract and 5 ) Defendant Howard’s Countercla1m for Cla1m and' S

K .Delwery Those facts are as follows
Plalntlff admrts that he has not made any payments pursuant to. the Agreement smce July .

b 1 2013 (See Pl’s Answer and response RTA dated October 19 2015 attached hereto as .

B EXHIBIT “B”) As of the date of th1s Bnef the Plalntlff has m1ssed 15 payments in the' R :

-7: E amount of $13 738 20 each as set forth in the Payment Schedule attached to thef A

‘ ! .

| _Agreement
2 'Pla1nt1ffs admlt that Paragraph 2 3 of the Agreement prov1des that any unpard portron ofb "

' .'the purchase prlce is subj ect to an mterest rate of two (2%) percent per year calculated on.._. ,

a monthly rate of 0 l667 (See EXHIBIT “B” RTA No 6) o
- .3l.: -_bAs of November 9 2015 the total amount owed by the Plamtlffs to the Defendant, .

- mcludmg mterest at 2 0%, is $213 314 34 (EXHIBIT « C”)

Page2of12 :
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Pla1nt1ff admlts that he fa1led to comply w1th §8 2 of the Agreement by not paymg for all

'. repalrs done by Hrgh L1te Rldes to the amusement r1de equlpment pI‘IOI‘ to July, 2013:
-'.._(Pl’ Depp45 lns24) e EE R
..‘DPlamtrff adm1ts that he farled to usev Hrgh the Rldes Inc as the s1ng1e source Ofﬁii;f""“ L
j'_"'mamtenance for the amusement r1des purchased pursuant to §8 2 of the Agreement smce SR

" July, 2013(Pl’sDep p 39 ln 14 p 40, In. 11) el |
..bPlamtrff admlts that sect1ons §l 2 of the Agreement means the equrpment he. purchased_'_,_vy .
-Iwa-s purchased “Where 1s” “how 1s and as 1s I g : -
Accordmg to §4 3 of the Agreement the only r1de Defendant lloward was requ1red to ;"_: |
“.”."complete was the Fems Wheel wlnch Defendant completed E | R
v 'The Berry-Go-Round wh1ch 1s alleged by Plalntlffs to have been converted by the s
‘_Defendant remams at Defendant S shop in the exact same cond1t1on and locatlon as 1t' o

was 1n Aprrl 2010 when the Agreement was srgned . | | |
:Plalnt1ff admlts that a Non—Compete Agreement was never srgned (Pl’s Dep p 27 lns -

k. 18 22 p 35 lns 925)

P1a1nt1ff admrts he d1d not dehver a Non Compete Agreement (Pl’s Dep p 36 lns 15- s ;

- '17:).'-' '.‘_‘-.'

IR

12
.,'13."

'Plarntrff admlts that §l7 6 of the Agreement (whlch contams a merger clause) means that '

y agreements pr1or to the Aprll l 2010 Agreement are superseded by the Agreement
§12 l of the Agreement requlres any amendments to the Agreement to be in wntrng

Plalntlff admlts that Defendant Howard owns the equlpment (Pl S Dep P lO lns l3 24) |

-Plamtrff admrts that §9 2 of the Agreement means that 1f he drd not pay as scheduled that_j o

o . Defendant Howard could recover the equlpment (Pl s Dep p- 49 lns 5 9)

‘Page 3of 12
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L Defendants are entltled to a Dlrected Verdrct that Defendants e G
Breached the Contract for Vrolatmgr a Covenant Not to Compete BRI

Plamtlffs and Defendant Howard never entered a Covenant Not to Compete ThlS fact i is c

not in drspute The Aprll 1 2010 Agreement Plamtlff Wrener S understandmg Of that : |

SR "Agreement and the legal requrrements for a Covenant not to Compete entttle Defendants to a;.' , e

Drrected_Verdlct; GRS

Aprll 1, 2010 Agreement -

Artlcle III Sectlon 3 1 of the Agreement prov1des as follows “Purchaser and Seller shall' N :

execute a non competltlon agreement to prohlblt Seller from competmg w1th the busmess of_'A - o

o Purchaser under the terms and condrtrons spec1ﬁed in thaz‘ agreement ” (1ta11cs and underllne o

| .".;::'added) Artlcle IV Paragraph 4. 2(c) provrdes that the Purchaser the Plalntlffs herem shall g}:" - ;

- 'delzver a “Non—competltlon Agreement between Purchaser and Seller ” (1tallcs and underllne-'_k_ ]

Plamttff adm1ts the only Agreement 51gned by the partres is the Aprll 1 2010 Agreement R

" See Pl’s Depo Page 28 lns 5 14 Plamtlff further admtts that a separate wrrtten ‘non- S

B competltron agreement was never entered mto by the partles as requlred by the clear terms of the S

Agreement and furthermore that the Pla1nt1ff understood Artrcle III Sect1on 3. 1 to mean that 3

. the partles would enter mto a separate Agreement that would provrde the non- compete i

o _:'f‘agreement See Pl’s Depo p. 35 lns 9 25 p. 36 lns 15 17

Based upon the clear meamng of Sectron 31 and 42(c) as well as Plalntrff’s

- understandmg of what the terms meant there are no facts in controversy for the jury to dec1de as.

Lt pertamsto a covenant not to compete. ‘
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Merger Clause and the Parol Evrdence Rule o

The Agreement and the parol evrdence rule bar the Plarntlffs from 1ntroduc1ng terms that"‘ o

i are not 1n the Agreement Artrcle XII Sectron 12 6 of the Agreement prov1des a typlcal merger'v_i_'." -

e clause as follows “Thrs Agreement and the documents referred (l1st1ng of these documents to be ' , SR

L - 1n schedule 13 6) to herern contarn the ent1re understandlng among the partles w1th respect to" .

'_transactlons contemplated hereby and supersede all other agreements understandrngs and

Lo undertakrngs among the partles wrth respect to the subject matter thereof ” Plarntrff admrts that‘f T

A _' the merger clause prevents any prevrous Agreements from belng rehed upon

L1kew1se the parol ev1dence rule prevents the Plarnt1ffs from 1ntroducing extrinsic‘_'.; o

B -_'vev1dence of agreement or understandrngs contemporaneous w1th or prror to executron of a PR

| wrltten 1nstrument when the extnnsrc ev1dence 1s used to contradlct vary, or explaln the wrltten‘ R

e '-i‘/‘-'_.fify_.lrnstrument Isemanv Hobbs 290 s, c 482 351 SE2d 351 (Ct App 1981)

Thrs Court and the partres are bound by the terms set forth 1n the four (4) corners of the_._,_ L

-'Apr1ll 2010 agreement .

Legal Standards for a Covenant not to Compete S e

- Covenants not fo. compete are looked upon w1th drsfavor examrned crltrcally, and strrctly‘ .

:"'construed Moserv Gosnell 334 SC 425 430 513 SE2d 123 125 (Ct App 1999) In the:‘ L

- :context of a Covenant Not to Compete exammed pursuant to the sale of a busmess South.:_-' '

| Carohna courts hold that those agreements must meet the followmg requlrements to be : )
enforceable 1) necessary for the protectlon of the legltrmate 1nterest of the purchasmg party, 2)

reasonably hmrted to t1me and terrrtory, 3) reasonable from the standpomt of sound pubhc; =

'. "'-Apollcy, and, 4) supported by valuable consrderatlon Somersetv Reyner 233 S C 324 329 104 : '

© !'Thé Agreement does not contam a Schedule 13 6
Page 5 of 12
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- sB2d 344 346 (1958) SC Fmance cOrp of Ande'rfso'n‘v,;Westhidé Finance Co,2365C.109,

i ll9 ll3SE2d 329 334 (1960)

A covenant not to compete is a contract that must be rev1ewed in the same manner as any o

L other contract South Carohna law is clear that in. construrng the terms of a contract the TR 0

o ‘foremost rule 1s that the court must grve effect to the 1ntent10ns of the party by lookrng fo the o

s language of the contract The Court must construe the contract to 1ts plarn ordlnary, and popular )

o "meamng Moser 334 S C at 426 513 SE2d at 430

SO ln th1s case there are 1o terms for the Court to revrew Both Howard 'and _Wiener |

o '.understood the Agreement to mean that they would srgn a separate wrltten agreement contarmng" I

o the covenant not to compete Srnce there is no such wrrtten agreement thrs Court cannot possrbly T

e --determme 1f the terms of the covenant were 1nva11d or that Defendants vrolated the alleged_

L "covenant not to compete The Court cannot determrne 1f the covenant not to compete satlsﬁes ~

- 'f'the mandatory requlrements set forth by South Carollna law i. e reasonableness as to tlme and I

:.: _'terrrtory, supported by valuable consrderatron reasonableness from the standpornt of publrc
pohcy, and 1eg1t1mately necessary for the Plarntlffs protectron None of the requlrements are -
L addressed in the terms of the Aprrl l 2010 Agreement

Even 1f we were to assume that the Agreement d1d not requlre the partres to enter a

L separate agreement contarmng the non—compete and furthermore that the partres 1ntended to rely B "

: upon the language of the Agreement as a basrs for the covenant not to compete the covenant 1s

} - 41nvalrd as a matter of law Frrst the Agreement does not provrde any terrltorral restrrctrons a

g fact whrch Pla1nt1ff admrts (Pl’s Dep p 34 ln 25— p 35, ln 2) Second the Agreement does_ g

- not provrde for separate consrderatron a fact whrch Pla1nt1ff admrts (Pl’s Dep p 34 ln 14) :

Thlrd the only duratron mentroned in thrs Agreement is ten (10) years Ten (10) years is
" Page 60f12
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" 'unreasonable and v01d as a matter of law because it v1olates pubhc pohcy Our Courts have held ; L

| that two (2) and three (3) year terms are reasonable but have never upheld a ten (lO) year term ‘

--See Rental Umform Servzce Inc V. Dudley, 278 S C 674 301 S E 2d 142 (1983) Strtnger v -

R ,Herron 309 S. c 529 424 s E 2d 547 (Ct App 1992)

Statute of Frauds

Plamt1ff adm1ts that a separate non compete was never entered mto Therefore because ’

- 'the Apr1l 1 2010 agreement does not contam the requrred terms of a covenant not to compete : ‘ _ L

CL then Plamtrffs are askmg thls Court to enforce an oral covenant not to compete wrth a term of ten e

"‘ '_(10) years The S C Statute of Frauds prov1ded for in §32 3 10(5) requ1res such an agreement to": oA

"‘be m wntmg and 51gned because 1t cannot be performed wrthm one (l) year The Statute of S

L 1Frauds prevents thls Court from enforcmg an oral covenant not to compete e L

4 "‘Blue Penc1l” Rule L

South Carohna law does not perm1t the court to re erte add to or “blue penc1l the__, ) :
: restrlctlons ina Covenant not to Compete Although some states recogmze the court s ab1l1ty to A |

h _ re-wrlte or “blue pencrl” restrrct1ons in'a Covenant Not to Compete SO that it conforms w1th .

o pubhc pollcy, South Carollna law prov1des that the restrlctlons cannot be rewrrtten by a Court or :' S

L hmrted by the partles Agreement but must stand or fall on thelr own terms See Poynter ,

_ Investments Inc V. Century Buzlders of Pzedmont 387 S. C 583 694 S E.2d 15 (2010) Stonhard »l o

o .'.‘ Inc V. Carolzna Floorzng Spec Inc 366 S C 156 621 SE2d 352 (2005)

In Stonhard the Court held that a Non compete Agreement whrch d1d not contaln a
: geograph1cal hmrtatlon could not be reformed or “blue pencﬂed ” The Court reasoned that it "
would be 1mproper to “blue penc1l” an entrrely new term 1nto an agreement to whrch ne1ther of ._ ]

. ‘:the partles agreed ! at 160 621 SE2d at 354 | |
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In summary, based upon the swom testrmony of the Plarntrff the clear and unambrguous_ N
f terms of the Agreement 1nclud1ng the merger clause the parol evrdence rule the S C Statute of |

o Fraud the legal requrrements regardmg a Covenant Not to Compete and the “blue pencrl” rule ;

L :a covenant not to compete does not exrst and cannot be enforced agarnst the Defendants L

- Therefore Defendants are entrtled to a drrected verdrct as. to Plamtrffs cause of actron for o
o Breach of a Covenant not to Compete
Conversmn

Artrcle I Paragraph l 2 of the Agreement provrdes as follows | “The Equrpment to be

S purchase 1s detarled in attached “A” and 1s sold “as zs” "‘where zs and “how zs ” Seller makes

S ":':-no warrantres ? (1ta11cs and underlrne added) Artrcle IV Paragraph 4, 3 provrdes as follows L

' u',‘fj‘“Seller shall provzde access to- the equlpment and any documentatron as may be requrred by- o

: Purchaser that Purchaser 1s owner of the equrpment ”? (1ta11cs and underlrne added)

Plalntrff admrts that when he revrewed the equrpment to be purchased that the Berry Go S

N Round was m several preces at Defendant s place of busmess See Pl’s Depo p. 18 lns 9 17

V Y‘E‘Plalntrff also admrts that he prcked up the trarler that is. used to transport the Berry Go-Round k

L Pl’s Depo p 180 lns 5 7 However the rrde has remamed in the same locatron and m the same .

L condrtron srnce Aprrl 2010 See Defs Depo P l45 In. 23 P 146 ln 7

- “Conversron is deﬁned as the unauthorrzed assumptron in the exercrse of the rrght of |
- ownershlp over goods or personal chattels belongmg to another to the exclusron of ‘the owner S |
_;rrghts ” Moseley v Oswald 376 S. C 251 254 656 S E 2d 380 382 (2008) It is undrsputed B

o that the Berry Go-Round remarns in the same cond1tron as it exrsted in Aprrl 2010 when the

Plarntrff examrned the equrpment Furthermore the Agreement provrdes that the Defendant SRR

. would only be responsrble for provrdrng access to the equlpment Therefore, Plarntrff cannot“: :
o Page 8 of 12

P50



o -'lprove that that the Defendants exerc1sed ownersh1p over the Berry Go Round Plamtrff asks th1s.‘.»' :

| '-Court to go outs1de the four (4) corners of the Agreement to requrre that the Defendant complete o

U ';-:the Berry Go Round but even 1f Defendant was requrred to complete the Berry Go-Round that c .

- '1n of 1tself does not create a farled 1ssue to support a cause of actlon for convers1on It 1s; L

S l_undlsputed that the Berry Go Round 1s srttmg at Defendants shop 1n the same condrtlon 1t was -

o Aprrl 2010

Based on the foregomg, Defendants are entltled to a dlrected verdlct for Conversmn

ngh L1te s Counterclarm for Breach of Contract
; Artlcle 8 of the Agreement Paragraph 8 2 prov1des as follows “Purchaser agrees to use o

: Hrgh Lrte Rldes as 1ts s1ngle source for Mamtenance and Mechamcal support durrng the payment L

| _’penod and untll the equlpment is full pa1d Malntenance and Mechanlcal Support 1nvorce are‘”‘ Lo

due and payable at t1me of servrce Should any malntenance and Mechamcal support 1nv01ces _—

L ey

- 'lnot be pa1d w1th1n 30 days 1t would be consrdered the same as breach 1n payment per para
e : Plarntlff admzts that Paragraph 8 2 as prov1ded above means that ngh L1te RJdes has i o

o the rrght to perform malntenance and mechamcal support untll payment was fully made See Pl’ o

h Depo p 39 lns 14 p 40 ln 4 Plamtlff further admzts that he has falled to use ngh-the-;_

: Rldes as the s1ngle source for mamtenance and mechanrcal support and that he stopped usrng‘ B

| legh-the R1des in that capacrty 1n July, 2013 See Pl’s Depo p 40 lns 5 11 '

| g Plalntrff also admzts that he falled to pay the past due 1nvorces due H1gh-L1te Rldes for..f '
b,_reparrs made to hlS equlpment Pl’s Depo p 173 lns 23- 25 andp 174 lns 18 22

| There is- no genurne issue of materral fact that Pla1nt1ff Vlolated the clear terms of‘ .
7 Paragraph 8. 2 and therefore Defendant Hrgh L1te is entrtled to a drrected Verdlct for the amount - o

e 'of unpald 1nv01ces Plalntrff admrts the unpard 1nv01ces for repalrs totaled $1 359 92
Page 9.0f 12
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Defendant Howard’s Counterclarm for Breach of Contract/Debt Collect1on SR

B Plamtrffs falled to ab1de by the terms of the payment plan set forth in the Agreement

o B Artlcle II Paragraph 2 1 of the Agreement prov1des the terms of the payment schedule In short o o

the Agreement requlres the Purchaser to make six- (6) monthly payments from Apnl = October"._r L

E for each month begmnlng Aprll 2010 and concludlng November 2018 Plamtrff admlts that he DR

R :7"3_"stopped paymg 1n July, 2013 and has not made a srngle payment under the terms of the '

.-"Agreement smce that trme See Pl’s Depo p 24 lns 17- 24 Pl’s Depo p 134 lns 6 15

Plamtlff’s fa1lure to honor the terms of the payment schedule under Art1cle II Sectron SR

| "2 2 entrtles Defendant Howard to a dlrected verd1ct in the amount of $213 314 34 for prmcrpal . o

e . . 'vand mterest (See attached Summary, EXHIBIT “C”)

Clalm and Dehvery

There is no 1ssue of fact that Defendant Howard owns the equlpment Pla1nt1ffs purchased‘; :

- o and that §9 2 and §9 3 of the Agreement provrdes that Defendant Howard is entrtled to repossess S .

the equ1pment 1f Pla1nt1ff does not pay as scheduled Therefore Defendant 1s entltled to a.':.‘ -

- -Dlrected Verdlct on h1s cause of actlon of cla1m and dehvery to recover all equrpment Plamtlffs :

o purchased from h1m under the Agreement

As prov1ded above Plamtlff fa1led to ab1de by the terms of the payment plan set forth in - o

R the Agreement

‘ Art1cle IX, Sectron 9 l - 9 3 of the Agreement provrdes Defendant rehef after notlce to,f-v -

the Pla1nt1ff through recovery of the equlpment if Pla1nt1ff falls fo pay Plamtrff admlts the same

- ‘ understandmg and 1ntent of sect1ons 9 l — 9 3 of the Agreement

- Page100f 12
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On August 15 2013 approxrmately 45 days after Pla1nt1ff m1ssed hrs ﬁrst payment

| Defendant prov1ded Plalntrff w1th notrce by certlﬁed ma11 Plamtrff admrts to berng provrded_' o A

R not1ce

| Plarnt1ff further understood Sectron 9 2 and 9 3 to entltle Defendant to recovery of the_n R

- equrpment 1f he d1d not pay Plamtrff testlﬁed 1n hlS deposrt1on at p 49 ln 4 ~ ln 18 as. follows
| : = 3-_‘_va Go to sectlon 9 2 please entltled Executlon to Recover If you o
" ' :":f : ’could read that provrsron to yourself and then we ll talk about 1t |

| A I’ereadlt S | - .
Q Would you agree w1th me that 1f you do not pay as scheduled S el
kN 1 that Mr Howard could recover that equlpment come get it’ from"‘ ,: '

: ?'_you and take 1t back to hrs shop? ' : .
o ‘,‘A That swhat 1t says ¥ | R
: :. }(Q And further 1n the last sentence that he can’ declare au;":,: SR
o "'iipayments 1mmed1ately due to h1m‘7 , . | | | |
L , ,i_;A That s What it says correct | | | ‘
- A And that 1f you go down to 9 3 do you agree w1th me that thlsv:-".} SO
- prov1sron contemplates that the partles are agreemg that the.,'
’ .,: : equlpment could be sold to help cover the debt 1n the event you' |
o Adon t comply w1th the terms of repayment? S
| '~A That what 1t says " o
‘ There is no genume 1ssue of materlal fact that Plarnttff has falled to ablde by the terms.o.f

v the repayrnent pla_n.{ » j. .

© . Page11of12
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There is no fact in controversy as to the meamng of Sectlons 9 1 - 9 3 of the Agreement L

| ' Keep the equrpment 1f you pay If you do not however I am commg to get 1t Now twenty-‘ - L “

| ght (28) months and $213 314 34 1n mlssed payments later Plarntlff contmues to proﬁt from o

the use of the equrpment 1n V1olat1on of the Agreement Defendant 1s entrtled to a dlrected‘:""

. '_Verdlct returnmg the equrpment to h1m and Judgment 1n the amount of $213 314 34 for pr1n01pa1v L

" and 1nterest_. S

CONCLUSION

_ For the foregomg reasons Defendants seeks thrs Court to grant them a Dlrected Verdlct

o 'as to: 1 ) Plamtrffs Cause of Actron for Breach of Contract that allege a vrolatron of a Non—~ B

»Compete Agreement 2 ) Plalntlff S Cause of Actlon for Converswn 3. ) Defendant Howard’ Lo

L ..Counterclalm for Breach of Contract (debt collectlon) 4. ) Defendant ngh L1te R1de s

o . Countercla1m for Breach of Contract and 5 ) Defendant Howard’s Counterclarm for Cla1m and

‘Dehvery

L Respectfully submltted

. DANIELR. HUGHES (sc B&ﬂzﬁm
" JOHN B. DUGGAN (SC Bar #1780) -
. 457-B Pennsylvania Avenue
© P.O.Box449 - o
" Greer, SC 29652-0449 -
-* ' Telephone: (864) 334- 2500, "
s Facsrmlle (864) 879 0149

Dated November & 2015

Greer South Carohna '

ATTORNEYS FOR DEFENDANTS
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AGREEMENT FOR PURCHASE AND SALE OF EQUTPMENT

THIS AGREEMENT_FOR PURCHASE AND SALE OF  EQUIPMENT (ercipafier ¢ PR

o AAgre:cmant@) dated April -

2010 by and among ABC Ammusements (heremaﬁer referred to 85 ’

" purchaser), Scott WieneT, o individual residing ib Greenville County, Soutt Carolina who is the .. ¢

- . sdle ownet of the Purchaser (hmmaﬁct referred to 23 Wiener), and ‘Michael - 0. Howard an

" ‘individual residing in Greenville County, South Carohna who is thﬁ sole owner of the eqmpmentm N o L

L be sol d, (bzre refcrred to as Seller)

,f:RECITALS

S WHEREAS PuIchaser is a South Carolma company engaged mthz busmess of amusement o  . S
ndss w1th rts pnnc1pal placc of busmess at 286 Rocky Creek Road, Grcenwlle South Carolma ERE

S 29615

o 29673 who is the solc owner of The Purchascr,

WHEREAS W1ener an mdmdual resndmg at 930 Old Wil.hamgton Road, Pxedmont, SC s SO

WI-IBREAS Seller anmdmdual resxdmg at472 Pearson Road, Greer South Carohna'A' . |
2§651whomtheowner ofallthecqmpmenttobesold,and BRI _ R

L WHBREAS Purchaser Scllcr and Wiener desiré to entzr mto thls Agreemmt relanng to 'rhe
" purchase of certmn cqmpment and othcr actmues relatmg solcly to the anmess o

NOW TI-IER.EFORE in: conmderanon ofthc above reci tals and ofthc mmual covenams o =
condmons, and agreements get forth herein, and other good ‘and valuable conmderanon, the recexpt; RS

' and sufﬁcxency of wl:uch are hcreby gglq;owledged, it 13 hereby agreed as follows

L ~ THET&ANSACTIGN

Purchase and Sale of - ment SubJect to ﬂle terms and condmons of 1.’msi; e |

Yy -
Agrecment, Seller agrees to sell and Purchaset agrees t0 buy the Eq pmcnt (as heremaﬁcr deﬁned) e

. (as heremafter referrcd to as Eqmpmcnt)

. 1s sold #ps 15" > “whcre 1s” and how 1s Seller makes no wa:crannes
1 3 , 'l‘ransfer of T1tle Sellcr agrees to transfer iitle of thc eqmpment whcn Purchaser has o

_ ‘pau;l for the cqmpment jo full including any outstanding mmntenance and late penalties. Until theal' -
, the Eqmpment is pau in full the utle 10 the Eqmpment shall remam w1th the Scller S

¥

EXHIBIT

e it

ll PENGAD 800-631-6989

T

753 ;::)V'rf._

P. 55

| 12 P"I____Mi._—“-c ed B .m_nm.ent The Eqmpmentto be purchase is dctaﬂed matta::hed “A” and S



R » ARTICLEH e
CONS]DERATION FOR EQUIPMENT

A urc:hase mcc Thepurchasepnce (APutChase Pﬂce@)fortheEqmpmcnt sba]lba AR
| ’7,,;’_Sleundred and Thirty-Three Thousand and No/100 (8633,00000) Dollars.. S e

2 2 I ent Schedule The Purchase Pnce sct forthm Sectlon2 1 above shall bepaJd i .

L mstal]ments on Thﬁ following Schedule: Ten Thousend dollers shall be paid at signing of this
S &greementthcnstartmgmMay 1,2010 payment of exghtthousand‘andthrgehundred and thirty-three - EOR
. dollars and thirty-three cents (58,333.33) shall be made for six (6) months on the first day ofeach -~ - -
" mponth. In the year 20]1;7nojpaymcntsfbr'thc'ﬁrst'sixmonthSthenstamngmMa y 1,2011 paymen’t,;..ffl S

| “‘-"-”ofexghtthousandanafhreehundredandthm-rmeedona:sanammy-mreecm(ss,sss33)sha11

" be made for six (6) months on the first day of each month. In the year 2012, no payments for the first

I six months then starting mMay120129aymentofth.\rwenﬂmusandmdscvenhnn red and thirty- S

;. ghtdollars and twenty cents ($13,738 20) shall be made for six (6) months onthe ﬁrstday ‘ofeach -

I month. Tn the year 2013, nopaymentsfortheﬁmtsmmonthsthmsmmngmMayl 2013 payment = <

o of thn'teenthousand and seven hundred mdthmy-eight-dol]arsandtWenty cents($13,738.20) shall . "

L be made for six (6) months on. the first day of each month.. In the year: 2014 and for each year--._ EE
o t]aereafwt mmlpmd mfull the payment schedule shall be the same as the yeaI 2013 R

temsto'(theou:' nding bal‘-"'e Tbspomonofthehmhasel‘nccwhlch

Uy remams unP?ld shall be subJect t0.8n mmst rate of 2% Per year calculated on amonthly rate of A

) 1667%.

"($623 000 00) Dollars shalibe pmdby Purchaser to Seller in the form of a Promissory Note bavinga -
term of ten (10) years and interest m@pmm (2%) per anm urh, and payable per the schedule of - »

S ;para. 2. 1 above with mterest accmnulanng sta:tmg one (1) month aﬁar the date of cxecunon s

_.\..

) ,to Seller refmed to in Sectlon 2 4 above shall be persona]ly guaranteed by W"wner

2 6 Pre-Paxmm Eenalues Purchaser may pre-pay or pay m fu]l at- any ’umc wlthout -

"i-];"‘- penaltles L

: ARTICLE III S
ADDITIONAL AGREEMENTS WITH SELLER

e - o1 4 ement. Purchaser and Seller shall execme aNon-Compeuuon o
e e * Agreement to pTOhlblt Seller from compcnng with the business of Purchaser '
AT under the terms and condmons spccxﬁed in that Agrecmcnt : S
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IR ARTICLEIV o
o THE SALE AND TRANSFER OF EQU]PMENT ,
. K g__ Thesaleandtmnsfer ofeqmpmentshall occurat 10 00 a.m: onorbefore Apn] S
R ,30 2010 or at such other tune 25 may be mutually agreed upon by the parties at the offices of . .
L Gmeenvﬂle, South. Carohna. o

L -'Upon conSummanon, the Salc shall be deemcd to have

Dclgvenes gy m

| At the Sale Pumhascr shall dehvcr thc fol]omng‘
R R () A cashxers chcck orwtremsfer payableto Seller mthe amount of Ten R
ThousandDollars ($10 00000), : L o L T
(b) APromsso Notemadepayableto Seller

s Twcnty-’l'hree Thousend and No/200(
erner appended thmtn as provlded for in Secuon 2 5

. located st . R
been effecuve as of the Effec‘uve Date AT

mthe amount of S1x Hl.mdredand :' L
$623,000.00) DOHar&WIthpcrsonal guaranteeofpaymentby R

T () Non-ComPen’nonAgreementberweeanchaser andScucr; | REE

‘ 43 thenes by Seller At the sale Seller shall dehver tha followmg

L A (a) Seller shall prov:de access to the eqmpment
R bc reqmred by P\n'cbaser that Pm'Chascr 1s owner of the eqmpmcnt
B ‘(b) Non-Compeuuon Agreement bctween Pmchaser and Seller; SR

(c) ‘All remammgndes wﬂl be comple!nd by 9/01/2010 Vi

ima w/ud g'/a///z

- P.5T
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T R "}'thhomthc consent of any other person.,
be dehvered at thc sale and 0 carry out.

S _':PURCB_ASER. P

. . - - R ) AR'H
REPRESENTATIONS AND WARRANTIES OF SELLER AND PURCHASER

L | :Z Scller and Purchascr Jomtly ancl severally, rcprescm andwanantto Purchaser andMorganas
ofthe Closngate as follows - SR LI e
6 1 Autllbm Sellet and Pmchaser have the full legal nght, power and auLhonty
to execute and deliver this Agrcementan dthe agrcements to
the ttansacuons contemplated hereby and thereby

( ) All the Eqmpment owned by Seller has becn mspectedby Purc:haser aud are’ _‘ -

SOAM 15@, wWhere is” , and “How is” without any warranty of merchantability ot fimess.@.. PR

THERE ARE NO! EXPRESS-‘OR]MPLIEDW S OF MERCHANTABILITYOR .

' FITNESS ATTACHED TO ANY OF THE PROI‘ERTY TO BE TRANSFERRED TO R

-~ P.58



B ARTICLE VII T
COVENANTS OF SELLER AND PURCHASER

- Seller and Purchaser Jomtly aud severally, hereby agreeto keep, perform, and fully drscharge f_ L

e tlle followmg covenan‘ts and agueements

SRR _mg_gi_ﬁg}ggm__ Pu:rchaser may Storc Eqmpment at Seller S fﬂCllmes ot 472:._:-:'; T -,
L ',ﬂPearson Road,Greer SC a’cno costhurchaser R TR R R R

82 Mamtenance and Mechamcal Suuport. PurchaSer agreesto useHigh Lm: Rldcs 8 1ts: s

s smgle source for Maintenance and Mechanical Support during the payment period. and uptilthe s

. Equipment s full paid. Any and all maintenance and mechanical supportwﬂl be billed at High Lites" . SRR
_.". Rides normal billing rate. Maintenance and Mechanical Support mvoice are due and payable attime: .

o “of service. Should any ‘maintenance and Mechanical support i mvorces notbe pmd vnthm 30 days it DT

o would be consrdered the same 8 breach i payment per para.

P 8. 3 Purcha,se New Rxdes ar Cost Purchaser has the optron to pu.rchase new ndesa.:;} Yl
| "".,"_j'.-iproducedbyﬂlgerteRadesarcost_ , R B TR

e ‘84 TestNew Rides. Purchaser agreesto ﬁeld test new ndes produced by Hrgh Lrte', S
BV RldesatnocosttoSellerorl-l’igtheeres L e o

ER . | ;~ 8 5 New Buqmess Seller agrees to refer a]l mquu‘es about amusement ndes (not.'_fif’_.'* L
(et eqmpmem)toPmchaserdurmgthe10yearnoncompempenod. L PR R

ARTICLE D(
RIGHTS OF SELLER

Slmuld Purchaser default on payments

SRR m_ge____toPurgb_@g@.L Ten days afrer any faﬂure of Purchaser 10 make payment oni',;:‘v. '
i ~schedule as deﬁned herem, Seller shall notify. Purchaser of payment ﬁulure by US MaJ_l .

9 2 Exeeuuon to Recover Thrrty clays aﬁer any. failure of Ptn'chaserto make payment on' L .

R Sehedule as deﬁned herein with notice as required by para 8.1, Seller may. declare the Promuissory = L

o Note in default and seek recovery of the Equipment by all legal means. Seller may declare A .
R -payments on the Promissory Note seearncle9 3, UL

S. 3 Purchaser and seller agree to sell ecimpment to cover note _ "» L



 ARTCEX AR
MUTUAL COVENANTS e

- 10 L LD___SE_ Eacb Ofthe parues Thereto shall pay all costs and cxpenscs mm;rredbysuch .
el arty in- connectlon with the ‘transactions- contemplated by ﬂns Agreement, whether or not the‘ e
tmnsacuons contzmplatcd hereby are. consummated : . R

10 2 Conﬁdem:lah Pubhc

I process, o1 in the opinion ¢ of its counsel; by other requirements of of law all Conﬁdenual Information”
-+~ and will ot disclose the same 10, ‘any Person. The party gainin gaining 86cess to such Confidential . -

SRERR . ";",Infonnatmn shall exercise thc same degree of care with mpect thereto that any such party uses 10 . B

preserve and safeguard its own confidential proprietary information. Confidential Informaﬁon shall

" beused onlyfor the purpose of and in connection with consummating the fransaction contemplated

o ‘perein.  None of the parties hereto shall make any disclosure to the public or concerning this e EEE

Announccments Eachpm-tywﬂlandm]lcanseﬁs employces R
. and agcnts to hold in stmct confidence, unless disclosure is compc]led by judicial.of administrative o

* Agreement or the fransactions conternplated hereby dthm'fhanthhthc express written consentof the-. S

-+ other parties hereto, except &s may. be reqm.red by law, or by rule, regulation of ‘anmouncement ofa ‘:.i':' =

s govemnm eptal or quam_govmemai agency. To the extent reasonsbly pmcncable, aantﬁSSr&]easc" B

| m"’f{orlradenoucepmposedtobelssuedbyanypartyh shallbesubmlttedteﬂaeothcrpameshcreto; .

AN forapproval,whmhapprovalshallnotbeunreasona lymthheldotdelayed. Ne:therpanyshall oﬁerj‘- S o
nm:shareanymformanontoanyth).rdpersontothedemmentoftheother T

. )’

10. 3 Furthg Assnnmces Each party hereto agrees to. execute ‘and dehver promp’rly such _

o mstz'uments and take such other actions as any other such pany may reasonably request in. order 0 E '
carryomthcmmntofthstgreement.

SETRCOE N ARTICLE XI N '
SURVIVAL Il\IDEMNIF"lCATION AND HOLDBACK REDUCTION EVENT

Indernmﬁcauon R

(a) - ‘"S-eller agnées tofihdéﬁﬁiﬁ'-énd hold Pm'chaser aud its oﬁicers, chrectors, .

) shareholdcrs, and emp]oyees ‘barmiess from and against. any and all claims, dernands, EXpenses, - R f

' charges, losses, damages (including, without limitation, punitive from a third Pﬂm’.‘“dgemem and

L consequcrmal damages); liabilities, and obligations (including, without limitation, rcasonable"_- I' .

' -attoroey fees and other costs and expenses ofthe mdemmﬁedpartymcumd in defense or otherwise Co
- incident thereto) whether ‘or ‘not any. liability or payment obligation or. judgment 1 ultimately S

unposed agamst the mdemmﬁed parcy ansmg out of, based on, or. relanng to any fac1s or o
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= cucumstances(l)thal woﬁld‘pohs;ﬁt;‘m é‘m’ateﬁ.é,l-:breach by éif;h.f:’f party of jany;fépfeSénfcaﬁon; R

" warranty, or covenant c_on_@ﬂe_& herein or in any agreement executed pursuant hereto; (i) inrespect -

" ofany liabiliry, payieptor obligation of either party, including amy bability ot obligationarisingout - L

L fof or related to facts of circumstances existing prior to the closing or the operation of the Business . - E
. prior to the-closing; (iii) resulting from or “dising out of any third party action, whethet byda -
. governroental authority or other third party for damages, including fines and penalties or cleanup - -

P part by the coperations of Seller prior to the sale or the condition of any property occupied by Seller -
i onthe datﬁ_Ofmé..sale--~;'-~e R A R A -

‘ -djre‘étbts;'éhai-eholdets,,~ and cmplosfees from and agéinstj any and all claims, _detn‘and:»;-c);peﬁses,‘ .

. charges, losses, damages (including, withot fmtaton, punitive from a third party judgement a0¢

. consequential -damages), Tabiliges and obligations (m;)umg,.qdmom,nmmﬁon, reasonable L

" atomey=s fees and other costs"anﬂ'éxp_jcnscs of the indemnified party incurred in defense of or S

" * otherwise incident thereto) whether ot pot any liability or payment obligation of judgment is |

'vlﬁ‘::‘imbt_imposed‘again‘st.the'indmniﬁed-parw'aﬁsin‘g‘cm of, based on, or relating toszy fastsor DR
“, circumstanc es:’(i),that‘-wmﬂd_-c;Oﬁsﬁmw a material breach by Purchaset qf.any-'represegmﬁqn,*_f SR

. costs.or other compliance costs under any errvironmental law arising out of or caused in wholeorin. - S

Durchasér sgrees 16 indemnify and bold harmless Seller and s Officers,

" ‘warranty, or covenant contained herein or in any agreement executed pursusnt hereto; (i) inrespect o e

»

Y any liability, payment, p:‘pblivgaﬁq'_h of Purchaser ans‘ingvsq_l,elyoﬁ of facts or circurstances -

e rhenghtstomdemmﬁoanonprovmedmmecmnmshau bipaddifon
* to any other rights of indemmnification. in. favor of any of the parties contained elsewhere in i S

% 112 Provisions of Gen o] Application Rege

(a) 'Notice:.' Wxtmg'rhmy(BO)daysoﬂmowledge ofanydlsputeorpomnual clmm |

f I AA— g

'~ or action or the assessment of any claim (fo which @ right of indemnification bereunder may. - -
reasonsbly apply) by a third party, the Party(ies) receiving suchnotice of commepcement chall give

| 'the'°th'=fPﬂﬂyﬁes)wﬁmnoﬁce.thmdf,togémerwith,acopy'ofmhclaim;andthemdemm@fym' g

~Party(ies) ‘s};gll'havg‘the_ 'r_’ight_to_' undertake the defense: thereof by representatives of its own '

O Defense Rights. Inthe ev_mbamemaemﬁfymgrmaes) by the thirtieth

. (30th) day after receipt of notice of any ‘such.daim_.(or,ifeaﬂierbythe tertth (10th) day preceding the - o

' day onwhichan ANSWET 0T other pleading must be served in order 10 prevent judgment by defaultin - '

‘ ) favor of the _pe;sonassiating suc_:h.claim), does not elect o ‘defend again such claim, the - -+ -
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]_ndammﬁed Party will (upon further no‘nce 10 the Indemm{ymg Party(aes)) have the ngbt 0

o undertake the defense, compromlse or settlcment of such claim in any reasonable manner on ‘behalf

"’ of and for the amount and risk and exp_ense of the Indemnifying Party(les) subject to therightof the L

Indemnifying Party(ies) t0 assume the defense of suc h claun at any nme pnot 1. settlemem,.- B S

L compronnse or ﬁnal dewrmmanon thereof :

o ' there is arcasonable probability-thgia'élaimvmay-maxznaﬂy?and‘advmcly‘aﬂt;cttbg-ln@emnifs’ing e
*Pparty(ies) otheT shan as a result of monsy damages of other money paymEDtS; the Indem_ﬁifying R

Parw(leS)shallhavethﬂrighLati@bwnoostandexpeﬁse,tommpromiseorseﬂlemmhdaiminany

" easonable manner, but (b) the Inde mnifyng ’Pﬂ@es)'sm_nbn"v\ﬁthompn - written copsentof the - TR

3 Indemnified Perty(es), settle of compromise any. claim or consent to the entry of a0y judgment A
S .:_'whmhdoesnntmcludzasmuncondmonaltermthereoﬁhegivingbythe clamiantiortthlmnﬂﬁw' R
" the Indemnified Party(ies) release from all liability in respect of such claim. In any event, all © -

N Pamasshall athe ghuopa:uc1patevin}th¢,d¢f§ﬂ3°‘°f‘any'su;h°18~.‘¥°~~ i o

o Hes Seller and Murg

(d) . I_gmﬁ All claxms for mdcmmﬁcauon under this $ o_g 1 shall bear"q o

D - simple interest fromn the date actual financial Joss respecting such mdemmﬁcauon claimis incurred L

RN bythclndemmﬁedParty(xes)attherateofexghpcxtent(@/%)pmtperannuxﬁmﬂlsmhclaimfcr . ""
Ll ;..'-mdemmﬁcanomspmdmfull e]ndemmfymgParty(xes) . D o

ARTICLE XII
GENERAL PROVISIONS

M No ammdmmt, waiver of consent thh respect o &0y S

‘pr“ovi‘sioﬁ.of fhis Agreement shall i a0y event be effective, unless the same ‘<hall be in writing and

o sigedbythe pmmmdcdmbebomfhmby and then such amandtnem,wmverorconscnt shall s
o be °ﬂ_‘,°°ﬁ"¢f°,’5‘ly in?‘h?,sp_e‘?iﬁc.; instance and for jhc specxﬁc purpOSe for wh1ch gvcn. P

o 122 Nouces A]]nouwe,requesm,demmdsandomercommumcanonshercundershallbc o _ o
TR ‘mwrmng delivered in person of sentbyreglstered ot csmﬁedmml posmgeprepmd, ot by telecopys L
_'.v_'telcgramortelexasfollom o

I .Wiﬂlacopy o o

MI Michael 0 Howard
472 Pearson Road
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. Green, sc 29651
- . 'Ifm Purchaser and erne : o
o »Seott W1ener | L

-+ 286 Rocky Crcek Road
L Greetmlle, SC 29615

T Any party may change 1ts addmss forxecemngnoncebywmten no’mce g;li::(en'tot'hc
IR othersnamedabove ' B T A TR

123 Bxg Except gs other\msc exprcssly pIOVlded herem, cach Paﬂ!' o th:s S
'Ageemcm sball pay 1ts own costsandexpensesmconnecnonmththe ransactions coptemplated -

ST heteby Provxded,however anyfecschargedbythcclosmgattomeys, shallbeequallysharedbythcl'_‘ I

' 1?- 4 _QQMM This Agrecment may be executed sunultancously in two (2) or more‘ ,

comterparts eaohofwhlehshallbedeemedanong;nal,butallofwmmtogeﬂaershallwnstxmteone_
andthe samemstmment. T , L RS o

12 5 Beneﬁt '1'h1s Agxee ment sha]l bmd and mure to the beneﬁt of the partles named', )

_-'herem a:nd thcn' respectwe successors and asmgns S

L 12 6 W Thxs Agreement and the domnnents referred (hstmg of these-* SRR
S _'jf__';docmnentstobemschedule 13 Gﬁohmnwntmntheenmeundersmﬂmgamongtheparuesm e
. respectio the transactions conwmplatedherebyandmperscdcallotheragxeements,tmderstandmgs s
S ,-V'_mdmdemhngsmongthePMesmthrespecttothe sub]ectmattethereof : T

12, 7 Agphcable Law, Construction. This Agreement shall be govemcdby and conmed . | . o

o ;,m accordance with the laws of the State of South: Ca.rolma. ‘The pamcs hereto- parnapm:ed inthe - o .
.- pegotistion and drafting of ﬂ'.llS Agreement and, thenefore, 1o g;eaier or st:ncter constmctlon shallbe Co

= c.cpphetitoanypartyhereto

. 12 8 Other Rules ngonsu'ucuon. References m'd:us Agreemenxto secnons schedules and o - -
o exhibits are to sections of, and schedules and exhibits to this Agreement unless otherwiseindicated. - .
Words in the singular inchude the plural and in the plural include the singular, The word "or"ismot .

| . exclusive., The word "mcludmg" ghall mean- including, without limitation. The section : and other
: ‘__headmge contained in this Agreement are for reference purposes only end shallnot aﬂ"ect manyway R

= ;"the meanmg or mterpremtlon of thls Agreement

12 9 amal Invahdm In the evemt that any prowsmn of thns Agreement sha]l be held .

: o vmva.hd or unenforceable by any court of competent Junsdlc‘uon. such holdmg sha\l not mvahdate or .- -

v
v
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othcrpromswn hereof, unless such ho 2

event, the barmed party shall have th
or Exhibit called for herein

“ render unenforceable any
 intent of the parties and, in such
©gpoement, Thefalmeafany Scbedule
7 way affect the validity or enfopceﬁbilit}f of this Agree
~set forth herein.” S

RPN 71230
e Agreement, the parties hereby consent to the
. State of South Caroling, County of Greenville, or fe
" purposes. The parties hereby ‘weive, all. defipses as
T immunity from jurisdiction, attachment, and executl
. proceeding 10 enforce provisions of this Agre
. expenses, ipchuding reasonable aftoroey=s

deral district court Jocated
jon. - Any party who
Agreement and prevails

fees by tbelnon_-pr;vmhng

e e [

__________

[N WITNESS WHE ,REOF;tﬁéiAdiﬁAuai'p

" the corporate parties has cansed this Agreement to

o mee ate | be executed on its behalf
o qfﬁ_cér’all"as_ofthe S

date first written above.

o

Jding substantially |
e Tight to terminate this*
to be attac | ' :
ent as 8 whole or any.of the other provisions S

{iigation, Witbiregerd 10 80 fgation brought to enforce amy
nonexclusive jurisdiction and venue of

‘shall be paid its
+v determnined by the Judge. .

hed hereto shall D0 -

prbviéibné ofthis
the courts of he

in such state for such.

e ion e i vt
finos ot defends 8 - |

full costand =

el s Agrecmenmndabal

by a duly antporized
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Payment Schedule; y

Date Du_e o Payment Interest { - Balance
= ’April1,2010 62300000
" May1,2010 8,33-3.33 : 1033 33 81570800 . o
~ June:1, 2010 8,333, 331}: 102618 . p0B,397.85 . . . R
July 1,2010 - '8,333.33., 1,014.00 . +801,078:5% - - .. o
T Augustd,20107 -8, 33333 1,001.80 ;. 583,74898
Septembem 2010 . ° 6,333.33 - 98858 586,403.23 . . o ¢
7.0 October 1,200 _‘j_-_e 333 33‘11 §oo77.341 . 578,047.24
. November1,2010 - - - 0.00 1. 98508 . 58001232 . .
" ‘Decamber1,2010 -~ 000, 96669 ' 58087901 . o
— January 1,201 . . 000 568.30 . 561,047.30
- February 1,201 s 0_.00_‘.}-‘,'-51,969 91 - 582,817.22 . - .
March4,2011 - '0.00 - 97153 - 58388874 -
CAprii1, 2011 - 0.00. . 97345 - 584,861.89 <. ..
" May1,2011 8 333 33 . 97477 'B77,508.33. 1
June1.2010  B,333.33 " 982.5%. | 670,432.51 -
July1,2010 8.333.33. ~ 95022 56274940 . S
S 'Augusm 2010 - '8,333.33 .. 837.82 55535388 . .
September1 2010~ 8,333.33 ' 92559 54794624 .
©, 1. October1,2010. ::;8333 33 - 913.24 - 540, 52616 -
Novamb_er‘\ 2010, - 0:00.7.. 800.88° '541,427.03 ©
" December1,2010 .- 000 . 50238 54232941 . B
—January 1, 2011 - - 0.00 - . 803.88.- 543.233.30 .
February"l 5011. .- 0.0D..° 80539 - 54413868 .. - o oo
Mareh 4, 2011 - .0 0.00° 780890 545,045.58. T
CApri1,2011° . 0.00. 90841 -545,863.89. . . T
‘May 1, 2011 1373820‘.,-4._;;90992 T TR £ T
- June 1,2011..13,738.20 - . 888, 54 620276.06 - -
o Tduly 1,200 13.738.20 7 86713 ~ 507,40488 . ‘-’ o R
TR - August 1, 2011"'--_1_3,738.20,'._‘-'3845 B7. 49451246 . 1 IR
,September1 2011 13,738 20 . 82419 = 481,598 45 ..
.- ‘October1,2011. - 13, 738.20 -~ . B02. 66~ 468,662.91. -
. ‘Novemnber 1, 20117 L. 00. - 781407 468,444.02 e e
" Dacember 1,201~ - 0.00. Cohoad . 47022642 T -
S danuary 4, 2012 . 0.00 . - 78371 471,01013 - o T
" February 1,2012 . 000 - 78502 471785457 - . o
- March1 2012 ... 000 - 78833 47258148 . -
~ April1,2012 000 78784 473389410 - .-
‘ _May1 2012 1 3738 20 . 78895 ~ 46041986 - .-
: -Junea,zmz_* 13,738.20 ' -767.37 447,448.03
July1,2012 13.738.20 - 74575. 43445857
o August1 2012 . 13,738.20 72409 42144247
September'l 2012 - 13,738. 20 702.40 - 40840867 . "
" October 1,2012 13,738.20 0.880.68 39534815 .. L
~ ‘Novernber 1,2012. . . 0.00 - 65882 - .398,008.07 -
Decemberd,2012 . - 0:00 ~ 660.01 . 396,668.08 .
~January 1,2013 - -0.00 T 86141 397,320.19 - . -
February1 2013. - 0.00 - 66222~ 1397,081.41
‘March1,2013 . 000" -~ '683.32 | 398,654.73 . .
~ Aprit1,2013 . 000 66442~ 399,318.15
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“May 1, 2013

“June 1,2013
July 1,2013°
Ll August1 2013
e September 1,2013
- "October 1,203
November1 2013
December 1,2013 L

1372820
j13733201;Ar54
13,738.20
13738200
13,738.20. "

13738.30
000 7
0.00 -

885, 53 1
64374
62192

600.06

'578.16
556 23_
534.26
§35.15 _

386,246.48 -
7345208
36003575 o
34689761 .

333,737. 57

32055580 - -
| 321,089:88 .
221,825.01

T January 1, 2014 -
" February 1, 2014 . T
) March1 2014
~Apri 2014

- May 1, 2014

o Junet, 2014
“July 1, 2014

i August1 2014 -
' Setstembem 2014 .
S October 1, 2014 -
" November 12014 5
December 1,2014

0.00. ..
000
 ﬂ0ﬂ05;f
co000
£ 43,738.20 "
13,738.20 -
4373820 .
1-3;738.20  " L
13,738.20 -~
1373820
0.00.
-“.'0 00 .

£36.04
538.94 .

'537.83 -
-.638.73 "
153962
51763
495.59

473.52

L 45141
42927

407;09‘5"1

- 40777 -

T 322,161.05 . . RPN
30289789
323,235, 82 -

32377454 -
340,575.87. -

267,355.39

L284,11278 0
97084811
25756132 .
24425238 0. o
L 24465948 -
©245,067.24.

T January 12015
" February 1,2015.

. March, 2015.‘---.;;
~ppril 1,2015.
May 1,2015
- June 1,2015
July 1, 2015
Lot August 1, 2015

R SeptembeM 2015,
" October 1,2015
o '_November1 2015° .

" December 1, 2015

000
7000,
000

0,00 ..
1373820 ©
-13,738. 20 ;-

13,738.20 .~
1373820
13738200
13 738 20

000 -

- 408.45

40813 |

409.81
41049

41118

388.96

36671
3211
o 209.75. *
000

277.35 ..

- 977.81

245475 -
245884.81

24629462 S R ST

24870811

933.378.08 T

22002885 .

20685787

48328359 T o T T e
479847800 s T R
18640005 -t
466.688.39 o o
18608421

_ January 1,2016- - - -
- February 1, 2016~ S
March‘l 20167
 April 1, 2016

‘May 1,2016- -
v._June‘\ 2016:
July 1, 2016
August1 2016 .
- 'September 1, 2016
SR .. October 1, 2016
SR _.-Nover_nbeM 2016
S Dec"ambeﬂ' 2016

000
000
L 000
© 000 .
'13,738_.20"_- -
1373820
1373820 -
1373820
4373820
1373820
0.00
0.00_°

27827
27874
.279.20

—167.24248 . - .-
167562122 .
ag7E0042 -
168.080.08 .. i

279.67 -
28013
257.70.

23524
21273

190.19 -

16781,
14489.
14523

154,622.02 .
44114152 0 -
127,638.56
114,113.09 -
£100,585.08 .-

86,894.49

87,138.48
a728471

~January 1, 2017

" February1,2017 -
- March 12017
April 1,2017. .
May 1, 2017

June 1, 2017
Juiy 1, 2017

A\ggus_t 1,2017"

13 738 20

14373820
1373820 -1
13,738.20

000 -

- 0.00, -

‘0.00 -
0.00

4547
14572

145.96

148.20

12379

10110

7837 -

T§743018
§757580- .
. B7.721.88
87,868.08 *
7427631
- g0,861.80° . -
47,02481
33364.98 -
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1373520 5561

September1 2017
13,738, 20 '_- 32 80

October 1, 2017
November‘l 2017

5 986 QG 98 ‘

EETY T
| 597599' el R e
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CATHDL

PENGAD 800-631-696

STATE OF SOUTH CAROLINA )
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT _
5 _
) CA No 2013 CP 23 04588
ABC Amusements Inc and Scott Wrener ; :.‘)
Plamtlffs ‘- ;_{_ SANS f;_ y PLAINTIFFS' RESPONSE T0: E
e v ST Yy DEFENDANTS' REQUEST TO
o v ). ADMIT: S
o 'Mrchael 0. Howard Hrgh L1te eres Inc ) R S
o and MGR Rldes LLC e )
e )
L --Defendants )
)

- _'f"To JOHN B. DUGGAN, ESQ AND DANIELR HUGHES ESQ ATTORNEYS“:" ;

FOR THE DEFENDANTS

N THE COURT OF COMMON PLEAS}' R

Plamtlffs ABC Amusements Inc and Scott Wlener (heremafter “Pla1nt1ffs”) by |

and through the1r under51gned attorneys replres pursuant to Rule 36 of the Southﬁ"

L ':the r1ght to amend and/or supplement as follows
: 1 Admlt that the document attached hereto as Exhlbrt "A" is | a true and L

T ‘acourate copy of the Aprrl 1 2010 agreement that is, the subJect of thls actlon and the'- o

o - payment schedule agreed upon by the partles (heremafter "Agreement")

REPLY | Demed

o .‘:-A_"Carolrna Rules of C1V1l Procedure respond to Defendants Requests to Admrt reservrng ‘ o

I : '27- Admrt that paragraph 2 2 of the Agreement attached hereto as Exhrbrt "A"‘_['

t

. srx (6) months each year commencmg on May 1, 2012 untrl the balance is pald in full

| ;REP-LY: Admlt

R provrdes for payment to Defendant Howard in n the amount of $l3 738 ?O per month forf |
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o ¥ 3 = Admrt that only a partlal payment in the amount of $11 738 20 was rnadeﬁ"..

v""f'"‘to Defendant Howard for the payment due July 1 2012

REPLY Demed Plamtrffs ‘set off the total payment to Defendant‘ S

- because payments and/or rermburSements were due to Plamtlffs from Defendants at = - AT

L : 'jthat trme

| .:‘ B 4_ Adrnrt that as of September 1 2015 fourteen (14) payments have not been : o

| o made to Defendant Howard m the amount of $13 738 20 each provrded for in paragraphff; j,f |

:2 2 of the Agreement attached hereto as Exhrbrt "A " ;3 O

REPLY Admlt

' 5 Admlt that paragraph 2 2 of the Agreement attached hereto as Exhrbrt "A"'f‘ T .

requlres payment to the Defendant 1n the amount of $13 738 20 by October l 2015

REPLY Admlt

| '- 6 Admrt that Paragraph 2 3 of the Agreement provrdes that any unpa1d_ : ~‘ .. |
- \portron of the purchase pr1ce is subJect to an 1nterest rate of two (2 O%) percent per year S

o i'v:;‘_;calculated ona monthly rate of 0 1667%

REPLY Admlt

”" 7 ‘, Admrt that the docurnent attached hereto as Exhrbrt "B" represents. a true S

‘ and accurate accountlng of the payments not made to Defendant Howard pursuant to the X

' Agreement mcludmg two (2 0%) percent 1nterest

. REPLY . Demed Plamtlffs reduced thelr July 2012 payment to account L
- for payments and/or rermbursements due to Plamtlffs from one or more Defendants S

oat the trme the payment was made

_8. o Admlt that as. of September 1, 2015 the total amount of payments not‘ R

- '(2 0%) percent mterest o

e - made to Defendant Howard pursuant to the Agreement is $198 249 86 1nc1ud1ng two



ANovember L 2015

REPLY Demed

: ',‘j_i 9 Admrt that as, of November 1 2015 the total amount of payments not e |

'j‘-'._ made to Defendant Howard pursuant to the Agreement w111 be $212 672 34 1nc1ud1ngf_‘ _ 'i SN

L two (2 O%) percent mterest 1f Defendant Howard does not rece1ve payment prlor to'_ A

REPLY Demed

) 10 Admlt that the document attached hereto as Exhrblt "C" represents a true":"i’

and accurate amortrzatlon of the account estabhshed pursuant to the Agreement from_'
: ';_T_:".'Apnll 2010 throughNovemberl 2015
REPLY Demed -

11 Admrt that as of September 1 2015 the total amount past due to’ﬁ -

o : :“-"Defendant Howard pursuant to the Agreement is $455 820 75 :

REPLY Demed

12 Admlt that as of November 1 2015 the total amount that W111 be past duev e :; :

R to Defendant Howard pursuant to the Agreement is $457 341 42 1f Defendant Howard N
o does not recelve payment prlor to November 1 2015 |

REPLY Demed

o Resp'e¢tfu11y' submitted, o

a/(/fﬂ/(//t (g %MM

- Aimee V. Leary (S.C. Bar # 100657)
. Wendell L. Hawkins (S.C. Bar #: 13583)
. Wendell L. Hawkins, PA" .- -
SRR '103-C Regency Commons Drwe Greer SC 29650
S "_(864) 848- 9370 (Ph) (864) 848 9759 (Fax) s




Greer South Carohna - ”

October ]ﬁ 2015

' :" avl@wlhawkmslawﬁrm com.’
_ wlh@wlhawkmslawﬁrm com -
o Attorneys for Plamtlffs



Daté

Payment
“Due -

Payment » '."'.

Made

Balance
Unpasd

2%

lnterest

mmﬂmmswmﬁﬁj?jxrﬁgjd-

-04/.0;1./10
'05/01/10 -
06/01/10 -
- 07/01/10
. 08/01/10
- 09/01/10- -
- 10/01/10
110110
05/01/11 .
06/01/11.
0710111 .
0810111
09/01/11 ..
©10/01/111
410111 -
| 12/01/11
010112

3 02/0112° -
03/01/12

0410112
‘05/01/12
1 06/01/12
- Q7/01/12"
08/01/12..
-09/01/12"
-10/01/12
- 11/01/12 |
1200112

10 000: 00

8,333 33;-:-_;, A
8,333.33 - .-
- 8,333.33
| 8,333.33 ¢
© 8,333.33

8,333.33"
.8,333.33 ...
©8,333.33
8,333.33 |
8,333, 33 i

1373820
13,738.20
13,738.20 -
13,738.20°
13,738.20 . 13;
13,738.20 -

10 000:00
833333
833333 - -
8,333:33 - . =
. 8,333:33 .
833333 . .
o8, 333 33- S

8

¥

1373820
13,738:20

11,23820 - :
.13,78820

;:8 333, 33-'.., S
333.33
8,333.33
8333.33 .
. 8,333.33°
833333

447
- 417 .
S 419

2550000 - -
. 2,50417
- 2,508:34 -
251252
L 251671
252001

Ba!a‘ncei;;ﬂ S



o 38
co39
Lo 40
o 4
. _"~_i" 42
s
- 45
46
s 47
- . 51
B2
T B4
b Bh
s
88
- 59
- 60
et
© 82
e
67
- 68
69

01/01143
02101413 -
03/01/13 ;1 L
04/01/13.

05/01/13.:
06/01/13-

07/01/13
08/01/13. -
09/01/13

110113 -

1200113 - - -

01/01/114

02/01/14 - = -
03/01/14
040114

05/01/14.
- 06/01/14
07/01/14 -
09/01/14
10/01/14
110114

12/01/14°

01/01/15 -
02/01/15
03/01/15 . -
05/01/15."
06/01/15
‘07/01/15

08/01/15_

09/01/15- 1

10/01/15
A1/0115

11/09/15 .

1 3, 738 20 -

13,738.20 " 13,738.20.. .‘;
'13,738.20 - "13;738.20 - .
13,73820 .. .
13,73820 0 -

_'-1 3 738 20}' BRI
13,738.20 = T
13,738, 200

©13,738.20° .
13,738.20 - -
13,738.20 .
13,738.20 :

=13 738 20

13 738'205?3 .
1373820

13 738 20

1373820 - 4
1373820 27.
1873820 &

-~ 1373820
© 1373820  96.
- 13,738.20 7 119.9
1373820 143
13,73820- 1
""-f'»1373820’_-3

. .13,73820 2
-~ 13,738.20
113,738.20
113,738.20 2
. 1373820 3C
.13, 738 20; 3

10, 71438
 184,737.16
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"Deposition;of Scott-P-lWien:ef'. 8

';MR HAWKINS

Ob]ect to the form

'”EXAMINATION RESUMED BY MR. HUGHES ST
EQ Does th1s f1rst paragraph Tist MGR or H{ghﬁttte}Rides;“'-d
;?;ﬁ?fas part1es to th1s agreement7,nﬁ.vfsw-:7*“7iﬁff ST

,fQ([faThe 1ast sentence of th1s paragraph has the 1anguage,f7dftfdt

'~fior the 1ast 11ne says M1chae1 Howard an 1nd1v1dua1§ﬁ
'=,1res1d1ng 1n Greenv111e County, South Caro11na who 1s

}‘Mﬂthe 501e owner of the equ1pment to be so1d Do you

""<f[see that 1anguage7

A’Q;_f}Do you agree that M1chae1 Howard 1s the so1e owner offdi'

the equ1pment that was be1ng so1d 1n th1s agreement7

*fMR HAWKINS

- ob]ect to the form | Yoquanfansweretheﬁquestion;f,Go:h'vjg

‘“_ahead ‘ You can answer

' EXAMINATION RESUMED BY MR HUGHES :
.pA;_'.I was under the 1mpress1on that he owned the 1nventory

'in*f;Do you have any know1edge that someone e1se bes1des

;M1chae1 Howard owns the equ1pment7

"'A.ifo don t -- I don t know that -- I don t have any

7h,hknow1edge that somebody other than M1ke owned the'7;

» equ1 pment

’NQ,"fThe next. port1on of the contract under Rec1ta1s do you'-’

FREELANCE REPORTING SERVICES
864 -587-7050 '
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1ft°~Apr11

;7deeSJ

fff22,7” ﬂf,hIf you cou1d p1ease read the sect1on 1 2 ent1t1ed

d18:

v.i.-i'.Deposition'“of Scott P. Wiener. v -

”f.fWéhtfta’55115f55£”paft{cui55fpié;é;fEutf%r!gfthé;péft1,],57r1’
| ”H;that the tubs s1t on. B A R
Q;J,‘when d1d you see those parts7 |

.’Aff%il be11eve 1t was around the Apr11 po1nt ' 3
'fffhWas th1s at the same t1me that you took a 1ook at a11..
’ff;the equ1pment that you were buy1ng7 | '
f:}f;Probab1y Most of 1t was set a1ready on a rack or put ;ffr:
“1ffctogether So that was the on1y one that wasn t | -
iy 4ff;:;How many t1mes d1d you 1ook at the equ1pment you were
‘??L5i10 }?f;ﬁgfbuy1ng pr1or to Apr11 1 20107 o ‘ ' o
‘.'it;!ii‘lf;;fziMaybe a handfu1 of t1mes,'a coup1e t1mes
”ftﬂi4.d»nru i | R P T R T
'.fﬁels’ﬂhfid;dAnd 1nc1uded 1n those exam1nat1ons yéuﬁs@ﬁfthé;paétédto7
Tl”tﬁ'isri?ff“

fAnd a11 of these exam1nat1ons by you took p1ace pr1or

\f;20107

., Yes.

:;the Berry Go Round7

.TfLCorrect " ' ”h : | ‘ e =
V'I m go1ng to refer you back to Exh1b1t Number 1 _ I;mﬂ'
d‘ng1ng to d1rect your attent1on to 1tem 1 2 Do you see

"dthat on page 17

’..‘

'°Purchased Equ1pment and te11

me what that means

;;"The equ1pment to be purchased 1s d

eta11ed 1n attachedvﬁ

,'v;‘A“——ior attached A

—- and 1s so]d f as 1s, where '

' FREELANCE REPORTING SERVICES .
©864-587-7050 - .
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e Deposition;of Scott p. Wiener%-‘:- L _-'f".i"f_"‘;': R

;tirF1rst of a11 1t s st111 a typo because thatdShouidﬁ'df”d“hh
ff‘have been 2013 f Correct7 L {'_‘ | 'jrh»‘.
;7§;I be11eve you re correct So 1et s go back up to the
‘Q:;ear11er payment when 1t f1rst ]umped to $13 738 20
i;T2012 15 where the payment Jumped to that amount
-Tj$13 720 20 orrect7 ?c"_p;d,,_;_;i_ff;:fs{_ h
;th;And in 2012 from MayrthrOUghfoctober;didfyoucmakeia1] o
f¥;those payments7‘:?fi:ffffff{:'“7-i:_w,%‘.*w B R
."1 So com1ng on down to the next requ1red payments of R R
d$13 738 20 start1ng May 1 -wh1ch shou1d be. 2013 dd}f,;a}_
fyI m referr1ng to the f1rst page of the payment 'F‘d'
'f:fschedu1e,_d1d you make a11 the payments 1n 20137 ,L}ff
NO ¥ _ e A
.Lf_what payments d1d you not make in 20137 2
.;_;I d. have to check my payment schedu]e, but I wou1d say
. that T d1dn T make an August 1 September 1 .and
irnoctober 1. _."Z“ ' 1' o .' I
.'thave you made any payments s1nce Ju1y 1 20137

. 7NO}"”ff'h' Lo ‘ “
‘:why not7 R o |
.thiI was adv1sed by my counse1 not to.

.rh:If we make an adjustment to the dates to reflect the -

© FREELANCE REPORTING SERVICES
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‘“bus1ness

L »A.Depo_sitio.nv of Scott'~P;;Wi'ener' :

f,MR HAWKINS

object to the form

YI_EXAMINATION RESUMED BY MR HUGHES

V'ffgo1ng to persona11y guarantee the ob11gat1on here1n7 dfi

You can answer 1f you can Doesn t 1t say that you rey*’

fﬁE;That s what that says T guess “that' s not how 1
gdunderstood that or how I 1nterpreted that o S
foqokay Let s go to sect1on 3 1 wh1ch 1s ent1t1ed Non—id»;'
if7COmpet1t1on Agreement Do you see that sect1on7 -
.fffTe11 me what th1s prov1s1on means- |

. }QI understood th1s prov1s1on to -- I mean,‘how 1 S
7;?understand 1t 1s that we wou1d .after we executed th1sff'ﬁn
wf!document then M1ke Howard wou1d not be compet1ng w1thfy
'-f:ABC Party Renta1s and Amusements and rent1ng amusement,

wﬁ?r1des and gett1ng out of that part1cu1ar type of

A

iThe prov1s1on says,,"Purchaser and Se11er sha11 execute
'5_a ‘Non- COmpet1t1on Agreement y Correct7 ;" '
“'Correct | “_ | \_'" B : |

;~;;Was that agreement ever executed or s1gned?1_

. 'what do you understand the terms and cond1t1ons that
f:th1s prov1s1on refers to as a non- compete7 ;fm,"

.=f.That for 10 years, as stated I th1nk in the attachment

FREELANCE REPORTlNG SERVICES
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rh:number 2 and I be11eve 1t s ment1oned 1n here, as we11
fffthat there wou1d be no compet1t1on through M1ke Howard
d'fon amusement r1de renta1s or carn1va1s or any type of
'difcompet1t1on on: that bus1ness | '_ B f | |
.s;iSo the on]y wr1t1ngs that you' re referr1ng to that e
*:drefer to th1s non compete are th1s agreement that S
72“;Exh1b1t Number 1 Correct7 ,.-“4 { o A
d_Correct L i_ ' '7 h'h‘ I T ”
.'xTAnd what we ve 1dent1f1ed as Exh1b1t Number 27 .7.

.‘Q,Correct

Are there any other wr1t1ngs ever s1gned by the

ﬁfpart1es, presented to the part1es that dea1 w1th th15'f
“ﬂnon compet1t1on agreement7 ' | SRR »
j;No,inot that 1 'm’ aware of

.d?:Are there any ora1 agreements that you had W1th MTke
E;Howard regard1ng a non compet1t1on agreement7 7}*‘
-f&_we certa1n1y had ta]ked about 1t e .:>

N LHow many conversat1ons d1d you have w1th Mre AoWafdf;'
:hfabout a non compete agreement7 - :'”._'}' ks
:fProbabe a coup1e before and’ severa1 after | =
.1h«And where wou1d these conversat1ons take p1ace'beforebf
ft;the Apr11 1 2010 agreement7 B o B
: 'dIn h1s off1ce ' |

ﬂ?At h1s shop7lbfii~7'

me hmm

* FREELANCE REPORTING SERVICES
864-587-7050
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Dépdsition of Scott P. Wiener

;f;iAnd when were these conversat1ons?

;ﬁcVProbab1y pr1or to th1s day L

7(Te11 me. about the conversat1ons S .

.fng th1nk some of them came up . when we were d1scuss1ng}'

‘?feven as ear]y as h1m se111ng 1t to another company how.

faéthere wou1d have to be some k1nd of non compete c1ause;y

,i;_So we' were d1scuss1ng that | And then when ABC dec1dedd'. o

.?to purchase the part1cu1ar r1des then we had a b

tf’conversat1on about a non- compete 'as we11 R

.*thou referred ear11er to that the term was 10 years 7 iSJ

'Qifthat correct7 | | ' |

ﬁ:;eThat s correct | | Lo

.’f{what other terms do you understand thanon;competeftOJJ
bhi1nc1ude? '_ ' S | ' N S

Ao T don* t understand

_;what was Mr Howard not to d07 ‘

{1:AHe was not to do carn1va1s | He was not to subrent.

”'r1des to other compet1tors or- to anybody, for that

dlfmatter I understood 1t that. -—.because the same terms"“

ﬂf—>>we were go1ng €0 take new bus1ness, and: ex1st1ng"

7d;bus1ness was to come our way, was be1ng referred tog-

1',.“'-:~:-.AB‘C'-" R ,’ _ e

:.Anyth1ng e1se bes1des not engag1ng in carn1va1s, heb_,

f'can 't subrent r1des, and referr1ng new bus1ness'7 :

For that 10 year per1od7

FREELANCE REPORTING SERVICES
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MR HAWKINS

A '_”-Depos.ition of StOtt P.-Wiener,'. -

,~ﬂtYeah ‘I be11eve that was -- my understand1ng was he was
*ddhgett1ng out of that part of the bus1ness | R
."vlwhat part of the bus1ness7 'd'_ VELRL T
.f?fThe on the road carn1va1 bus1ness,isubrent1ng bus1ness
.GfiHow d1d you come about th1s understand1ng that he was 1"
-R;gett1ng out of the bus1ness7-t,f‘ 'i | » d;’ .
;f_ We11 we ta]ked about 1t one,'and I was buy1ng h1s
ﬂg;route and h1s connect1ons R ',ff, _ h

.ZEED1d he te11 you, Scott I m gett1ng out of the f;€a¥tfh
'Ef?bus1ness7 e s E‘ ERIRERIR f’v" g
fi?ﬁHe wanted to focus more on, I th1nk at the t1me he was,
1E;st111 do1ng some k1nd of energy produc1ng equ1pment
.-i;But d1d he te11 you, Mr W1ener, 1! m gett1ng out of
71E1th1s bus1ness? - .;, - E | d._:' Eixj'_: R o
.“inut of that port1on He d1dn t have t1me nor d1d h1s
'?ﬁ#k1ds have t1me to run that part of h1s bus1ness |
;fde1d he te11 you, I am gett1ng out of the amusement r1de
ltﬂpbus1ness7 | o T ,d S
.“f‘0ut of the renta1 jout of theiEarndyaT:ride”busihess;i,f

~"subrenta1 bus1ness

Is that a yes or a no7 jffd:d75<?-~~j'

":Object to the form

"-EXAMINATION RESUMED BY MR ' HUGHES

FREELANCE REPORTING SERVICES L
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'57E,;bus1ness;'“

Lo pep’osition of ScottP.'Wie_ner [ e

,;LG{Asgx‘undersfgndfif;fthatﬁs:the,part[hefwasjgetting?ouﬁ;_q-"“
‘Elofiﬂﬁ“f‘"fj{ A-»":»tew«-r :« f HWTU ea --(‘ T R
. ’fBut did he ever te11 you, Scott 1 m gett1ng out of

~§{fth1s bus1ness7 D1d he ever say that to you7

R e11 s1r, he manufactures r1des f Are you 1nc1ud1ng
.‘*;that in your statement’7 R B

}5er . I m 1nc1ud1ng the amusement r1de part of the

’fffgfbus1ness subrent1ng r1des D1d he ever say I m not
“‘pdo1ng th1s bus1ness any 1ongel”'7 p;.‘"' 1u A J ,
.”~,Yeah they were gett1ng ——~he was gett1ng out of that

*3}1 understood he was gett1ng out of that part of the

’fdﬁ‘Regard1ng the terms of what you understood to be th1s ?;-fh

:“f;non compete based upon th1s Apr11 1 2010 agreement and
'{Exh1b1t 2 where does 1t state that7 where does 1t

:rgzvprOV1de those terms that you ve stated that M1ke Howard

‘ifffcou1d not compete aga1nst you7 S

QtEEOther than these two exh1b1ts7 51;’ K . |
7[1 want you to te11 me where in these agreements thaéégi
o prov1s1ons ex1st ‘, " ‘ : | R

;d;‘That he s not go1ng to compete7

Q. Right. e A :

A.f:fokay On Exh1b1t 2 there was a 10 year non compete

'RLc1ause I be11eve there s -- 8 5, '"Se11er agrees to o

'”Viﬂrefer a11 1nqu1r1es about amusement r1des to the

FREELANCE REPORTING SERVICES
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N 'D_eposition._of Scott P Wiene_r

ftzPurchaser dur1ng the 10 year non competerer{odaﬁ‘gItH:\
”,Q;th1nk that s a typo, too T T
;:f;what s a typo5 RN R S

.;ﬂ?We11 doesn t 1t say:—— I th1nk we d1scussed that
:fear11er Just the way 1t was wr1tten, non compete,:H-H
©page 5. | | ,_' o f e f:11 R

HdI don t fo11ow you what 1s the tYDO there7 jﬁifﬂh;"“
. ‘*We11 I thought it was Maybe it s not o It s 8. 5, 10—»
thyear non compete per1od . d: '
.‘HHYou don t th1nk there s a typo there, do you7 | -
{?fHN Sorry ; I d have to read through the who1e th1ng
*ﬁ5;to see. 1f there s another por