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This matter came before the Court on Defendant William H. Sloan, Jr.'s Motion to
Disqualify Charles S. Altman as attorney for Plaintiff. A hearing was held in this matter on June

1, 2017. Charles S. Altman appeared on behalf of Plaintiff. Stephanie H. Burton appeared on

behalf of Defendant Sloa. RECEI VE_D
/ FACTUAL BACKGROUND S DEC 08 2917
The Closing | - SC COUI‘t Oprpea[S

This is a legal malpractice action arising from the sale of two parcels of property by Robin
M. Robinson and RRJR, LLC (collectively "Robinson") to Fine Housing, Inc. for a combined price
of $850,000.00. The bpar»cels sold by Robinson included a gentlemen’s club located at 2028
Pittsburg Avenue in North Charleston, South Carolina and a residence located at 2470 Sol Legare
Road in Charleston, South Carolina. As part of the purchase agreement, Robinson agreed to lease
both properties from Plaintiff with an option to repurchase the properties. The closing occurred
on December 2, 2013. Defendant Sloan represented Plaintiff in connection with the closing.

The closing for the transaction was expedited, primarily because the Sol Legare parcel was
scheduled to be sold at a foreclosure sale on December 3, 2013. At that time, Mr. Altman

represented the Sherman Agency, the mortgage holder.



Lease Dispute

By January 2014, Robinson had defaulted on the lease for both properties. On January 9,
2014, Robinson filed a lawsuit against Plaintiff captioned "Robinson v. Fine Housing, Inc., C.A.
No. 2014-CP-10-1035" in the Charleston County Court of Common Pleas alleging that the
December 2, 2013 transaction was a loan secured by the properties as opposed to a purchase of the
properties by Plaintiff with an associated lease. Because Defendant Sloan is not a litigator, he
referred Plaintiff to Mr. Altman. Plaintiff retained Mr. Altman for representation in the Robinson
lawsuit and in connection with the lease default. Mr. Altman eventually settled the lawsuit with
Robinson.
Tax Liens

Mr. Altman also previously represented Plaintiff in connection with various other issues
relating to the sale of the two parcels. In its Complaint, Plaintiff acknowledges that it retained Mr.
Altman to obtain payoffs for state and federal tax liens. Plaintiff further acknowledges that Mr.
Altman negotiated a compromised amount with the taxing authorities for both parcels to be
released from certain tax liens. On deposition, Plaintiff testified to not knowing the details of the
negotiations involving Mr. Altman and the taxing authorities. In this case, Plaintiff alleges
Defendant Sloan did not adequately determine the existence and application of tax liens and seeks
damages as a result.
Title Policies

Title insurance policies were issued by Defendant Sloan in March 2014. By that time, Mr.
Altman already represented Plaintiff. Moreover, Mr. Altman had direct involvement with the
issuance of the title policies, as he wrote to Defendant Sloan to request issuance of the title policies

after discovery of Clarke's right of first refusal and wrote to Defendant Sloan concerning the terms



of the title insurance commitments and policies. Plaintiff asserts claims in this lawsuit that such
policies were not properly issued by Defendant Sloan.

Crabtree/Foster Lawsuits

In March 2614, Michael Foster and Chandler Crabtree filed lawsuits against Robinson,
RRIR, LLC and Plaintiff asserting that the conveyance of the two parcels to Plaintiff violated
South Carolina’s Statute of Elizabeth. Foster v. Robinson, et. al., CA No. 2014-CP-10-1757 and
Crabtree v. Robinson, et. al., C.A. No. 2014-CP-10-1758. The Statute of Elizabeth lawsuits
stemmed from two actions filed by Crabtr¢e and Foster against Robinson and Bank of America in
the Charleston County Court of Common Pleas in July 2013. Crabtree v. Bank of America, N.A.,
C.A. No. 2012-CP-10-4505 and Foster v. Bank of America, N.A., C.A. No. 2012-CP-10-4503. On
March 3, 2014, the Court issued judgments against Robinson in both the original Crabtree and
. Foster actions.

Mr. Altman represented Plaintiff in the Crabtree and Foster Statute of Elizabeth actions.
Again, he negotiated a settlement, although Plaintiff cannot testify about the details of that
settlement. In this case, Plaintiff contends that Defendant Sloan should have known about the
prior pending actions against Robinson before they were reduced to judgment and included those
pending actions in fhe title search. Damages relating to settlement of the Foster and Crabtree
actions are claimed as damages against Defendant Sloan in this case.
Clarke Lease

Plaintiff also alleges that Defendant Sloan was negligent by failing to identify prior to the
closing the existence of a lease relating to the Pittsburg Avenue parcel in favor of Barry Clarke
that is alleged to grant Mr. Clarke a right of first refusal for a portion of the Pittsburg Avenue

parcel. On May 28, 2015, Mr. Clarke filed a lis pendens against the Pittsburg Avenue parcel and



a Complaint against Plaintiff and RRJR, LLC in the Charleston County Court of Common Pleas.
Clarke v. Fine Housing, Inc. and RRJR, Inc., C.A. No., 15-CP-10-3038. The Clarke lawsuit is
currently pending. Plaintiff secks damages against Defendant Sloan in connection with that action.
Mr. Altman is one of the attorneys representing Plaintiff in that case.

CONCLUSIONS OF LAW

Rule 3.7 of the South Carolina Rules of Professional Condu;:t prohibits an attorney from
acting as an advocate at trial in which the attorney will be a necessary witness unless: (1) the
lawyer's testimony relates to an uncontested issue; (2) the testimony relates to the nature and value
of legal services rendered; or (3) disqualification of the lawyer would work a- substantial hardship
on the client. Rules of Professional Conduct: Rule 3.7, RCP, Rule 407, SCACR. In addition,
Comment 2 to Rule 3.7 of the South Carolina Rules of Professional Conduct describes when a
party has an objection to an attorney's dual role:

The opposing party has proper objection whe[n] the combination of roles may

prejudice the party's rights in the litigation. A witness is required to testify on the basis

of personal knowledge, while an advocate is expected to explain and comment on

evidence given by others. It may not be clear whether a statement by an advocate
- witness should be taken as proof or as an analysis of the proof.

Rules of Professional Conduct: Rule 3.7, RCP, Rule 407, SCACR.
The South Carolina Court of Appeals has noted: "The roles of an advocate and of a witness
are inconsistent; the function of an advocate is to advance or argue the cause of another while that

of a witness is to state facts objectively." Collins Entm't, Inc. v. White, 363 S.C. 546, 564, 611

S.E.2d 262, 271 (Ct. App. 2005). In Brooks v. S.C. Comm'n on Indigent Def., the South Carolina

Court of Appeals observed that a necessary witness is a person who has material information that

no other person can provide. Brooks v. S§.C. Comm'n on Indigent Def., Op. No. 23083 (S.C. Ct.

App. Filed Feb. 15, 2017) (Shearhouse Adv. Sh. No. 7 at 52) ("A necessary witness is not just
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someone with relevant information, however, but someone who has material information that no

one else can provide.") (quoting Mettler v. Mettler, 928 A.2d 631, 633 (Conn. Sup. Ct. 2007).

However, in Brooks, the South Carolina Court of Appeals explained that an attorney may be a

necessary witness even when there are other witnesses to events if "no other witness would be able
to provide evidence regarding the full extent of [witness's] involvement" with the relevant issues.
Id. at 58.

It appears that Mr. Altman is a necessary witness who can offer material testimony about
several issues on which no other witness is available to offer complete testimony. First, Mr.
Altman is a necessary witness concerning the settlement of the Statute of Elizabeth lawsuits filed
against Plaintiff by Foster and Crabtree, the terms of the settlements and the necessity of settling
these actions. The deposition testimony of Plaintiff's 30(b)(6) representative, Vincent Destaso,
reveals that Plaintiff is uncertain regarding the terms of the settlement of these actions.
Specifically, Mr. Destaso testified: "I think the total settlement was like $102,000.00. It was like
$100,000 plus some fee or something, 2 or $4,000." Mr. Destaso did not offer any testimony
concerning the necessity of settling such actions. Even if Mr. Destaso could rely on the settlement
agreements to testify regarding settlement terms for these actions (as is argued by Plaintiff), he
would still be unable to testify why it was necessary to settle such actions. Plaintiff has not
identified any other witness to testify regarding the settlement of the Foster and Crabtree matters.
Moreover, Mr. Altman's testimony on such issues would be contested, since Defendant Sloan may
argue that that these claims had no legal validity and he has not responsibility to Plaintiff for

damages that it incurred in settling those claims.



Second, Mr. Altman is a necessary witness concerning the title insurance policies issued
for both properties as he corresponded with Defendant Sloan regarding the content of the policies
at the time.of issuance.

Third, Mr. Altman is a necessary witness concerning tax liens affecting to both parcels and
their eventual discharge. Specifically, Mr. Altman is a necessary witness regarding; (1) disputes
concerning which tax liens actually applied to the parcels; (2) disputes concerning why Mr. Altman
advised Plaintiff to pay a tax lien that was in John Robinson's name (the deceased husband of Ms.
Robinson); (3) the settlement with Robin Robinson which allbwed Mr. Altman to talk to the South
Carolina Department Revenue about Robinson’s tac liabilities; and (4) Mr. Altman's negotiations
with the South Carolina Department of Revenue concerning satisfaction of a tax lien of $81,953.76
on the Sol Legare parcel. Based upon the deposition testimony, Plaintiff apparently lacks
knowledge concerning the disposition of the tax liens. For example, during Plaintiff's 30(b)(6)
depositioﬁ, Mr. Destaso evinced uncertainty as to whether all tax liens had been satisfied or payoffs
obtained for such liens. When asked if "all the liens, tax liens encumbering the properties [were]
released aﬁd resolved," Mr. Destaso answered: "I hope so." Moreover, Mr. Destaso testified that
he had "not really" looked at the various tax liens that may have encumbered the two parcels and
was not familiar with such liens. |

Mr. Destaso's deposition testimény also demonstrates uncertainty regarding Mr. Altman's
resolution of tax liens with the South Carolina Department of Revenue. During Plaintiff's
deposition, Mr. Destaso was asked whether Mr. Altman was given a power of attorney to obtain
payofs on the tax liens from the South Carolina Department of Revenue and IRS as a result of a
settlement with Robinson. Mr. Destaso answered: "I think so." Similarly, when asked whether

Mr. Altman directed Defendant Sloan to issue a $60,000.00 check to the South Carolina



Department of Revenue, Mr. Destaso responded: "I don't remember now, but I remember it got
resolved." Given that Mr. Destaso is unable to provide complete factual testimony concerning the
existence of tax liens on the parcels, whether the tax liens attached to both parcels have been paid,
whether payoffs on all tax liens had been acquired, and whether $60,000.00 had been paid to the
South Carolina Department of Revenue to resolve a tax lien, it is apparent that Mr. Altman is a
necessary witness concerning these issues. In addition, Mr. Altman's testimony will be contested
to the extent that Plaintiff contends that any tax liens remain unpaid or that Defendant Sloan failed
to escrow sufficient funds to satisfy all tax liens that actually encumbered the land

Mr. Altman is also a necessary witness concerning the necessity of paying the certain tax
liens on the paicels. Mr. Altman and Defendant Sloan communicated on numerous occasions
between April and November 2014 regarding the necessity of paying an $81,953.76 state tax lien
on the Sol Legare parcel. In an email dated November 6, 2014, Mr. Altman wrote: "not paying
the liens would be an ethical violation.....The liens must be paid and there are sufficient funds to
do so." On November 10, 2014, Sloan wrote to Destaso that he disagreed with Mr. Altman's
opinion concerning the state tax liens, because the South Carolina Department of Revenue
affirmatively denied holding any lien on the properties. Plaintiff has not suggested that Mr.
Destaso or any other witness has personal knowledge concerning the necessity of paying these
liens. Moreover, the nature of this testimony is specialized and requires an explanation of legal
opinions that a layman .— such as Mr. Destaso — is not qualified to provide. Accordingly, Mr.
Altman's testimony is necessary because no other 'mdividual is available to testify as to Mr.
Altman's opinion concerning the necessity of paying such tax liens. In addition, Mr. Altman's
testimony may be contested to the extent that he testifies that Plaintiff had to satisfy the lien for

$81,953.76 against the Sol Legare parcel.



Fourth, Mr. Altman is a necessary witness concerning damages suffered by Plaintiff
including: (1) the diminution of Plaintiff's title insurance coverage; (2) Plaintiff's settlement with
Robinson; (3) Plaintiff's mitigation of its damages through rents received for the Pittsburg Avenue
parcel subsequent to closing; and (4) Plaintiff's failure to mitigate damages by refusing an offer by
Barry Clarke té purchase the Pittsburg Avenue parcel.  First, with regard to diminution of
insurance coverage, Mr. Destaso, Plaintiff's 30(b)(6) designee, testiﬁéd that he did not understand
the $50,000 lost title coverage, but "was advised by counsel that I had suffered a $50,000 insurance
| loss." Plaintiff has not identified any other individual has knowledge regarding the title insurance
loss. Second, Mr. Altman is also a necessary witness concerning Plaintiff's settlement of the
Robinson lawsuit. At Plaintiff's 30(b)(6) deposition, Mr. Destaso could only testify that the matter
settled. When asked for certain details on the settlement, Mr. Destaso simply testified: "I'm aware
that Charlie settled the matter." Mr. Destaso was also not able to testify that Robinson executed
releases to allow Mr. Altman to obtain lien payoffs. Given Mr. Destaso's lack of knowledge on
the subject and Plaintiff's failure to identify another witness with knowledge of the settlement, it
is appa:eﬁt that Mr. Altman is a necessary witness on this isgue.

In addition, Mr. Altman is a necessary witness concerning offer by Barry Clarke to
purchase the Pittsburg Avenue parcel for $650,000.00. Plainly, Defendant Sloan may introduce
such testimony as part of his defense relating to Plaintiff’s failure to mitigate his anages.

The Court further finds that Defendant Sloan has proper objection to Mr. Altman's |
testimony pursuant to Rule 3.7 of the South Carolina Rules of Professional Conduct because Mr.
Altman's dual role as fact witness and advocate would prejudice Defendant Sloan. Specifically,
the Court finds that Mr. Altman's dual role would inevitably confuse and mislead the jury, since it

would be unclear to the jury whether Mr. Altman's Atestimony and arguments are proof or analysis



of his testimony. This dual role is particularly concerning in this case, since Mr. Altman's
testimony would cover a broad range of contested issues that may be determinative of Defendant's
Sloan's liability.

The Court further finds that Mr. Altman's disqualification would not work a substantial
hardship on Plaintiff because Plaintiff has long known that Mr. Altman would likely testify at the
trial of this case. Defendant Sloan identified Mr. Altman as a witness with knowledge of the facts
of the case in his June 2016 discovery response. Thus, it is no surprise that Mr. Altman's testimony
will likely be required at trial.

Accordingly, the Court finds that Mr. Altman must be disqualified as counsel for Plaintiff
pursuant to Rule 3.7 of the South Carolina Rules of Professional Conduct. The Court specifically
finds that Rule 3.7 of the South Carolina Rules of Professional Conduct does not preclude another
attorney from Mr.. Altman's firm representing Plaintiff at the trial of this case. Therefore, the
disqualification applies solely to Mr. Altman and not fo his firm or any gttorneys therein.

It is the Court's understanding that the parties in this case along with those involved in the
aforementioned case filed by Barry Clarke have agreed to mediate both cases in July 2017. Given
that this mediation is scheduled soon and with the consent of Defendant Sloan, this Court finds
that Mr. Altman may participate in such mediation in July 2017.

Accordingly, Defendant Sloan's motion to disqualify Mr. Altman as counsel for Plaintiff
is granted consistent with this opinion.

AND IT IS SO ORDERED.

Carmen T. Mullen, Presiding Judge
First Judicial Circuit

une L) 2017
St. George, South Carolina



