THE STATE OF SOUTH CAROLINA

In the Court of Appeals
APPEAL FROM LEXINGTON COUNTY @
Court of Common Pleas &ECE I VE
William P. Keesley, Circuit Court Judge EC 04 2077
~=‘—C
Urt ot gy,
Appellate Case No. 2016-002487 pe@/s
Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of Evan Morris Myers, Appellants,
V.

The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a
Pine Island Club at Lake Murray; South Carohna Electric and Gas Holding '
Company, Inc.; SCANA, Respondents.

RECORD ON APPEAL

Collins & Lacy, P.C. GRAHAM LAW FIRM, P.A.
Christian Stegmaier, Esquire Edward L. Graham, Esquire (SC Bar: 2483)
PO Box 12487 Post Office Box 550
Columbia, SC 29211 Florence, SC 29503
Attorney for Respondents t. (843) 662-3281
Attorney for Appellants
Collins & Lacy, P.C.
Megan Hazelwood Hall, Esquire KROMPECHER LAW FIRM, PLLC
Kelsey Jan Brudvig, Esquire Pedro Eduardo Krompecher, Esquire (SC Bar: 100485)
1330 Lady Street PO Box 6639
Sixth Floor Raleigh, NC 27628
Columbia, SC 29201 Attorney for Appellants

Attorneys for Respondents



INAEX e et sttt nnt e s aresa e nes i
I. Ordefs ....................................................................................... erteeerreeesereeennaeeserenesineesereeseneeinene L
Order Gfanting Plaintiffs’ Motion to Amend Complaint ................... e 1
Order Granting Defendants’ Motion for Summary Judgment.................... et e 5
Order Regarding Plaintiffs’ Motion for ReCONSIAETAtION ..... v v S 21
~ Order Denying Plaintiffs’ Denying Motion for Reconsideration ..............c..ccooevvvreviviuenen. 24|
2. Pleadings....................' ............................. s ' ..................................... . 28
Summons and Complaint 2014?CP-32-022 10 ........................ s 28
Ameﬁded Summons and Complaint 2014-CP-32-02210 o et 39
Second Amended Summons and Complaint 2014-CP-32-02210........cccccecueunene. e 53 ' '
Defendants’ Answer to Plaintiffs’ Second Amended Summons and Complaint 2014-CP-
3202210 ...... oottt 65
- Defendants’ Answer to Plaintiffs’ Intérfogator”ies ................. ...... e oo — oo nns 80
Defendants’ Answer to Plaintiffs’ Second Set of Interrogatories..........cccovverevieninieecnenne 93
Notice'oprpeal.............,..‘...'. ............................................................ | S 111
Amended Notice Of Appeal ..o S D V'
3. Motions and‘Suppor’[ing Documents ceeirenens rrereeae e eneas N I 117
| DéfeﬁdantS’ Motion for Partial Summary Judgment............cccecevreenencne 117

Plaintiffs” Memorandum in Opposition to Defendants’ Motion for Partial Summary

Judgment........ e ettt srees s rees et seees s et 125
- Affidavit ofFrancescb Pia, PR oottt ranea e e 136
Affidavit of Ralph Johnson, Ph.D.......ccccciiiiiin 160



Memorandum in Support of Defendants’ Motion for Partial Summary Judgment ......... 186

Affidavit of Andrea Lange.........cccoeoveeeiiiniiinicnicnccieececee e s 200
Pine Island House RUIES ..........coovieiiiiriiiiniii e e ;.202
BYLaWS....niiiiiiieee ettt e e 224

Plaintiffs” Memorandum of Law in Support of Their Motion to Alter or Amend Pursuant
to Rule 59(e), SCRCP.......... eeeeerneseeesessseseneesoseene s ersesossereae e feeeeereseeseseenn )
~ Exh 1- December 10, 2015, Stegmaier Email in Reference to. Defendants’

Memorandum in Support of Defendants® Motion for Partial Sumrﬁary Judgment

.............................................................................................................................. 268
Supplemental Affidavit of Francesco Pia, Ph.D...ccococeiiiinninice. e .. ............. 270
Supplémentai Afﬁ'davit of Ralph J ohnson, PhD..oooii 276 .
Defendants’ Memorandum-in Opbosition to Plaintiffs” Motion to Alter or Amend . |
Pursuant to Rule 59(e), SCRCP ......ooo...... e 284
Plaintiffs’ Reply to Defendants’ Memorandum in Opposition to Plaintiffs’ Motion to
Alter or Amend Pursuént to Rule 59(e), SCRCP................ e T 300
4. Transéripts and Subp'ortihg Décuments ................................................ | vt eeeeane - 313
Select pages from M\andy Nicole Bellamy Depositioﬁ Transcript, August 4,2015....... 3 13 .. -

Deposition Exhibit 7e and 8 from Mandy Nicole Bellamy Deposition Transcript,

AUZUSE 4, 2015 oo eeeee e eees e se s ees e es s es e en s ee e seon s s ess e 345

Transcript of Hearing, Motion for Summary Judgment, 'Decemberll 1,2015................347

5. EXhibits ..ooccoererrreee et oo 400
ii .



4

Email Correspondence Between the Honorable William P. Keesley and Counsel For Both

the Plaintiffs and the Defendants on June 15-17, 2016 .......cccovvurevrerrnne. R (U

Statement é)f Evan McPherson........ccccocceiiniinicicnieeee, e 411

Statement of John W. Seay ..... 413
6. Certificate of Api)ellant ........... e e ....................... e, s 414

il



ORIGINAL

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

N’ N’ N’

COUNTY OF LEXINGTON CIVIL ACTION NO. 2014-CP-32-02210
Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of
Evan M. Myers, °

CONSENT ORDER GRANTING PLAINTIFF’S

V. MOTION TO AMEND COMPLAINT

)
)
)
)
)
Plaintiffs, )
- )
)
)
)

" The Consolidated Employee Recreation

Clubs, a non-profit organization a’k/a Pine ) : 0

Island Club at Lake Murray; South Carolina) ' T

Electric and Gas Holding Company, Inc.; ) . RE
SCANA; Mandy Nicole Bellamy, D) PR I

) ' b ) . Vit

Defendants. ) T }

Whereas, on June 3, 2015, Plaintiff filed a Motion to Amend Cbrripla_int and attached a

‘proposed Second Amended Complaint thereto. Since the filing of the motion, Plaintiff has revised

- the proposed Second Amended Complaint and Defendant has consented to allow Plaintiff to amend

its Complaint.

Wherefore, with the consent of the parties, this Court hereby grants Plaintiff leave to amend
its Complaint. The Second Amended Elomplaint attached hereto as EXHIBIT A shali be ser§ed upon
Defendant, after which Defendant shall have ﬁﬁeen (15) days within which to serve an Answer to
the Complaint.

ITIS SO ORDERED.

(o stivns Coiiislin

Presiding Judge, Eleventh Juéicial Circuit |

October QZ 5 , 2015
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WE CONSENT:

mwmx&w()r@”

WE CONSENT:

Christidp Stegmé_lér Eddfiire
Meghan H. Hall, Esquire

Post Office Box 6639 COLLINS & LACY, PC
Raleigh, North Carolina 27628 Post Office Box 12487

. Telephone: (919) 977 8082 Columbia, South Carolina 29211
Facsimile: (919) 746 7588 ‘ - 803-256-2660

AND - Attorneys for the Defendants
Benjamin A. Baroody :
BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.
Post Office Box 357
Myrtle Beach, South Carolina 29578
Telephone: (843) 448 2400
~ Facsimile: (843) 448 3022
- Attorneys for the Plaintiffs.
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FORM 4 ,
|

STATE OF SOUTH CAROLINA _ JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON : CASE NUMBER 2014CP3202210
IN THE COURT OF COMMON PLEAS ‘
Cassandra M Myers Bartholomew Myers Consolidated Employee Pine Island Club at Lake -
: Recreation Clubs Murray
Evan M Myers Est South Carolina Electric SCANA

and Gas Holding
Company Inc

PLAINTIFF(S) DEFENDANT(S)

Attorney for: [ ] Plaintiff [ ] Defendant

Submitted by: [ ] Self-Represented Litigant
DISPOSITION TYPE {CHECK ONE)

modify arbitration award;
DISPOSITION OF APPEAL TQ THE CIRCUIT COURT (CHECK APPLICABLE BOX)
(] Affirmed; [ Reversed (] Remanded;

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING [N THIS APPEAL. .

IT IS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow) (] Statement of Judgmcnl by the (,ourt
ORDER INF ORMATION _

[] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
0 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [[] See Page 2 for additional information. .
1 ACTION DISMISSED (CHECK REASON): ) (] Rule 12(b), SCRCP [ Rule 41(a), SCRCP (Vol. Nonsuit);
- [] Rule 43(k), SCRCP (Settled); . 4 Other: : '
[] ACTION STRICKEN (CHECK REASON): (J Rule 40(j) SCRCP; D Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or ] Other:
U

This order [ ] ends [ ] does not end the case.

] ~ INFORMATION FOR THE JUDGMENT INDEX :
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) : (List amount(s) below)

If applicable, describe the property, including tax map mformatlon and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contamcd in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Tltle abstractors and researchers
should refer to the official court order for judgment details. .

, 10/28/2015
Circuit Court Judge ' Judge Code Date

CPFORM4Cm.
SCCA SCRCP Form 4C (Revised 3/2013)
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For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on 2nd of November 2015,
to attorneys of record or to parties (when appearing pro se) as follows:

"~ Pedro Eduardo Krompecher PO Box 6639 Raleigh, N Christian Stegmaier PO Box 12487 Columbia, SC 29211
27628 : Meghan Hazelwood Hall Esq 1330 Lady Street Sixth Floor
Benjamin-Albert Baroody PQ Bex-357MyrtleBeath, ST Columbia, SC 29211

—20578— L

ATTORNEY(S) FOR THE PLAINTIFF(S) : ATTORNEY(S) FOR THE DEFENDANT(S)

‘Beth A. Carrigg / M ‘/;

Court Reporter o S Beth A. Carrigg - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1. .

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMA4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
: )
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
‘ )
Cassandra M. Myers and Bartholomew ) Civil Action No.: 2014-CP-32-02210
Myers in their capacity as Co-Personal )
Representatives of the Estate of Evan )
Morris Myers, ) : '
) ORDER GRANTING DEFENDANTS® .
)
)
)

Plaintiffs, MOTION FOR SUMMARY JUDGMENT

VS.

‘ ‘ )

The Consolidated Employee Recreation )
Clubs, a non-profit organization a/k/a Pine )
Island Club at Lake Murray, South Carolina )
Electric and Gas Holding Company, Inc.; )
)

)

)

RECEIVED
DEC 12 20.8
SC Court of Appeals

SCANA,

OS 'NOLONDET -
LHNOD 40 Y¥H310
A3

Defendants.

N

PO € o 8- 90V Wl

- DOIYYO Vv H13g

The Defendants' motion for summary Judgmcnt was heard on December 11, 2015. The
court has wrestled with the issue for an cxtended period and has requested additional input from
the at;omeys in the interim. Having carefully considered the matter, the court ﬁnds that.
summary judgmentb fnust be granted. ﬁe cvents giving rise to this lawsuit are the result of a
tragic accident, and there is no evidence that they were the result of any negligence Or gross
n.egligence on the part of the Defendants.

F ACTUAL/PROCEDURAL BACKGROUND »

The Plaintiffs' decedent drowned on June 15, 2011 after having entered the waters of_ :
Lake Murray from a boat dock at the Pine Island Club. Defendants are The Consolidated
Employee Recreation Clubs, a non-profit organization a/k/a Pine Island Club at Lake Murray
("Pine Island Club" or the "club”), South Carolina Electric and Gas Holding Company, Inc., and ’
SCA;NA (all defendants being designated collectively as “SCANA Defendants” or

"Defendants"). The Plaintiffs Cassandra M. Myers and Bartholomew Myers, in their capacity as

Page 5 of 414



Co-Personal Representatives of the Estate of Evan Morris Myers, brought a wrongful death
action against the SCANA Defendants.! The Plaintiffs subsequently amcﬁded their coinplaint on
October 2, 2015, so that the Plaintiffs’ rémaining negligenpe and gross negligence ca'uses of
action allege the SCANA Defendams failed to warn decédent of an incoming storm and failed to
provide lifesaving measures, which tﬁey allege could have preveﬁted decedent from drowning,
Decedent Evan Morris Myers was the invited guest of Mandy Nicole Bellamy
("Bellamy") at thé_ Pine Island Club on June 15, 2011. (Complaint q 7). Defendant Consolidated
Employée Recreation Clubs owns and dperates the i’ine Island Club at Lake Murray and is a
charitable non-broﬁt organization created for ‘the benefit qf SCANA and SCE&G-related

company employees and their families. (Affidavit of Andrea L. Lange, at § 4). lMandy Nicole

E 'Bella-rny’s father, Ralph Bellamy, is é member of the Pine Island Club, and she enjoyed the

benefits of his affiliation. (Mandy Bellamy Dep., p. 20, line 24 — p. 21, line 10).

| In order to be a member of the Pine Island Club, one must be an employee of SCANA (or '
have a relationship with SCANA as provided in the_by-lziws), pay an initiation fee, and pay dues.
There is.'a guard gate at the entrance. Gt;ests of members cannot be on the property without the
member also being present. Mr. Myers and Ms. Bellamy had been at the location on a previous
occasion. There-is a swimming area of the lake that is roped off and a swimming be'a'ch.adjoins
it as part of the club property. There is é separate swimming pool in another area, which has

\

lifeguards on duty. The drowning did not oceur at either of those locations.

' Plaintiffs' claims have been dismissed against Lexington County Medical Center

Auxiliéry, Lexington County Sheriff’s Department, and the Lexington County Coroner’s Office
(“Lexington County Defendants”), as well as Mandy Nicole Bellamy.and her brother Matthew
Bellamy (“Bellamy Defendants™). :

2
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In the early evening hours of June 15, 2011, Myers and Bellamy first went for a swim at
the roped-off area. (Bellamy Dep., p. 74 line 24 — p. 75, line 6).) There is evidence that they

were the only people at Lhe'ropcd-off swimming area and that Ms. Bellamy's car was the only
f :

one in the parking area. After swimming in that designated swimming area, Myers suggested

that they jump from the boat dock and swim at a location that is not designated for swimming.

They left their bags and towels at the beach.

The SCANA Defendants maintain that the area where Mr. Myers drowned was.in the

open .waters of Lake Murray, not within the confines of the Pine Island Club. (Bellamy Dep., p.

145 line 25 - p. 146 line 7) (Bell@y Dep., p. 93. lines 10-13). Having reviewed the evidence
presented, the only'levidence in the record supports that contention. However, there is no
question but that they gained access to the lake by using the property of the Pine Islﬁnd Club.

A thunderstorm was approaching, and, in the light most favorable to the Plaintiffs, it
eventually developed into a violent storm. Thé swimrhing pool was closed because of the
incomihg storm. The lifeguardé left the property. T_hé Plaintiffs place significance on those
facts. The only evidence is that the lifeguards were aséigned to the swimming pool, not to the
designated swimming area at the 'swimmix;g beach, and certainly were not assigned to cover the
entire area of the lake accessible from the club's property. From the exhibits produced, the Pinc
Island Club is surrouhded by the waters of Lake Murray, with only a small vehicle access road
cormecting. it to the mainland. |

The memorandum in opposition to the motion states that there is evidence that the tWo
swimmers left the area which is roped-off after the timev where the swimming pool had been

closed and the lifeguard(s) had left the swimming pool area. It states that the two of them

? Signage at the swimming beach stated that swimmers swam at their own risk. (Bellamy
Dep., p. 74, line 24 - p. 75, lines 1-17; Bellamy Dep., Ex. 7e).

3
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walked, in wet bathing suits, past a caretaker and jumped from the dock about 50 feet away from

'thatvperson. The SCANA Defendants dispute that there is anything in the record before the court

to ‘substantiate any claims that an empioyee or agent associated with thg Defendants was aware
or should have been aware that the two swimmers were in the water off the dock. . Viewed in the
light most favorable to the Plaintiffs the court feels that it ‘must accept that there is evidence that
a carctaker would have secn the two swimmers go past in wet bathing suits and head toward the
boat dock or, at the very least, that the Plaintiffs would be given further opportunity to develop
evidence of that fact. However, there is no evidence that the caretaker had any duty to superv1se
or warn the Plaintiffs' decedent of the approaching storm or to warn 1 of the dangers of swimming -
in the lake.

At some point afte_r jumpirig off the dock, outside the confined swimining area, Mr.
Myers struggled to keep afloat and tragically drowned. (Bellamy’Dép., p- 96, line 25 - p. 97,
line 24). Additional signage at the-subject dock from,whi.ch decedent jumpgd indiéated a
proliibition against swimming in the area in which he drowned. (Bellamy Dep.,.p. 86, line 25 - p.
87, line 14; Bellamy Dep., Ex. 8). The o.pen waters of Lake Murray are owned by South

Carolina Electric & Gas and all persons have access to the open waters for recreational use at

~any time. The point of entry into the lake was clearly from property of the Pine Island Club.

STANDARD OF REVIEW
A count will grant a motion foi summary judgment when there exists no genuine issue of
material fact and a party is entitled to judgment as a matter of law. Rule 56(c), SCRCP. In
determining whether any triable issiies of fact exist, the court must view both the.evidencc and

all reasonable inferences from the evidence in the light most favorable to the non-moving party.

Simmons _v. Tuomey Regional Medical Center, 341 S.C. 32,:533 S.E.2d 312 (2000).
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Nonetheless, the trial court, “cannot ignore facts unfavorable to [the non-moving] pany and [1t]
must determine whether a verdict for the party opposmg the motion would be reasonably |

possible under the facts.’)’ Bloom v. Ravoira, 339 S.C. 417, 423, 529 S.E.2d 710, 713 (2000).

Accordingly, the court must search the proof to ascertain whether it discloses a real issue, rather

than a formal, perfunctory or shadowy one. Saluda Motor Lines v. Crouch, 300 S.C. 43, 46, 386

SE.2d 290, 292 (Ct. App. 1989).
The plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment
against a party who fai]s to make a showing sufficient to establish the ex’istence of an element

essential to the party’s case and on which that party will bear the burden of proof at trial. Brayv.

Marathon Corp., 347 S.C. 189 553 S.E.2d 477 (Ct. App. 2001).> With respcct to an issue on
whlch the non- movmg party has the burden of proof, the movmg party may pomt out to Lhe trial

court that there 1s an absence of evidence to support the non-moving party’s case. Hedgegath V.

AT&T, 348 S.C. 340, 354, 559 S.E.2d 327, 335.(Ct. App. 2001). The non-mdving party must

* In Bass v. Gopal, Inc., 384 S.C- 238, 247 n.6, 680 S.E.2d 917, 921 n.6 (Ct. App. 2009), the
Court of Appeals addressed the recent change in summary judgment standard. In grantmg the
summary Judgment motion, the South Carolina Court of Appeals noted

[I}n Hancock v. Mid-South Mgmt., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009), our Supreme Court stated that in cases applylng the preponderance of the
evidence burden of proof, the non- -moving party is only required to submit a mere
scintilla of evidence in order to withstand a motion for summary judgment.
However, in footnote 3 of the opinion, the Court was careful to point out that its
pronouncement concerning a mere scintilla of evidence was not necessary for its
determination of the outcome in the Hancock case. In any event, we must assume
any evidence, even a scintilla, that is useful to withstand a summary judgment
motion must meet the prerequisite of being probatwe

The Hancock Court also cited McDowell v. Stilley PMvood Co., 210 S.C. 173, 179, 41
S.E.2d 872, 874-75 (1947), for the proposition “that although there was a scintilla of testimony
that could be used to support the claimants’ position, when the entire testimony of the witnesses
was viewed as a whole, it was obvious the tesumony in support of clalmants posmon rested on
speculation and thus had no probative value.” Id.

5
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then *‘do more than simply show that there is some metaphysical doubt as to the materials
facts[,]” but “must come forward with specific facts showing that there is a genuine issue for
trial.” Id. “[Wlhen plain, palpable, and indisputable facts exist on which reasonable minds

cannot differ, summary judgment should be grahted.” Moore v. Barony House Restaurant, LL.C,

© 3825.C. 35, 40, 674 S.E.2d 500, 503 (Ct. App. 2009).
DISCUSSION
L ’No Evidence of Proximate_Cause

The SCANA Defendants are'erlnitléd to summary judgment as to any claims arising from

an assertion that the weather conditions caused or contributed to the drowning, as well as

on any claims made on the basis of a failure to warn of the storm or a failure to close the
facility and require Mr. Myers to leave. ’ '

The Plaihtiffs base their claim in large ban on v.t.he position that the weather conditions
caused the;decedcnt tb drown. After carefully searching the rccérd,'in the light most favorable to
the Plaintiffs,‘theré is only evidence _to’suppért the fél_lowing: 1) a sform was approaching; 2)

_ : S
the pool area was closed becau.se of 1t 3) the liféguards who watched the pool area were sent
home;\4) the sloﬁn eventually .reached the Pine Island Club; 5) the autopsy did not discover any
medical condition that céused the decedent to have difficulty in swimrﬁing; 6) EMS did ﬁot goto |
the scene becaﬁse of bad weathér conditions (at some unspeciﬁéd location). The Lexington
Couniy Sheriff's office responded. |

The exhibits filed in support of the motion include a rﬁle for the Pine Island Club that
states, 5. In case of inclement weather, the .c]ubhouse and grounds may be closed.” As
previously mentioned, a life'guard}is present at the pool area, and the pool had been closed based
on an approaching storm. The grounds had noi been closed. |

" The deposition of the only witness to the drowning, Ms. Bellamy, stated that the

drowning occurred before the storm arrived at the Pine Island Club. Shé testified that the water
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was calm and that the decedent exhibited distress for an unknown reason, seemed to panic, and

~was not able to follow her instructions to relax and try to float. There is no evidence that

lightning or any other element associated with the storm caused or contributed to the drowning.
There is no evidence that weather conditions hindered anyone, including the EMS personnel,

from any realistic rescue attempt that could have saved the life of Mr. Myers. EMS did cease

~ attempting to go to the location due to the weather, but there is no indication they could have

-saved the life of Mr. Myers had they been able to make it to the location.

It is pointed out by the SCANA Defendants that the Plaimiffs did not plead issues about

the weather and the fallure to warn swimmers about the storm. If 1t is not properly raised, the

remedy would be to allow amendment rather than to grant summary judgment. However that is

not necessary here because the assertion that the storm caused or conmbuted to the decedent's
death is purely speculauve A jury is not allowed, from the facts presented here, to determine
that the weather conditions caused or contributed to the tragic drowning of this young man.
Since there rs no ev1dence that the weather condmons were a proxrmate cause of the drowmng,
the argument about liability based on a farlure to warn or a. farlure to remove the Plamuffs
decedent from the property becomes n'relevanl The SCANA Defendanls are entitled to partial
summary )udgment on this issue.
L Summary ;Iudgment is Warranted Because Plaintiffs Have Failed to
Demonstrate a Colorable Duty of Care Owed to the Decer!ent

In the court’s view,- this presents the most difficult issue because of the scinrilia‘ rule.
There were no lifesaving devices at the boat dock from which the decedent entered the lake. The
dock had signage with restrictions and warnings\ placed thereon by the SCANA Defendants.

There was no ladder from the dock into the water by which a swimmer could climb onto the

Page 11-of 414
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dock because it was not intended to be a swimming area. It was a place where boats could dock
to load and unload passengers. There are several boat docks and, as mentioned.previously, the
entire property is bounded by the lake. So, people would be able to access the lake to swim at
any point along the entire shoreline. |

Plaintiffs have produced afﬁdavits from.two potential experts in water safeiy opining to
“obligations of 5 landowner, such as Defendants in this case,. to a person lawfnUy using this
swimming beach during an incoming storm...” (Aff. of Franceso A. Pia at § 7). The dé_cedent
was not using the swimming beach at the time of his death, nor did he di¢ in the swimming beach
area, nof is there a'ny' evidence that- the approaching storm was a proximale cause of the
decedent’s drowning.

The Defendants rely heavily on the South Caro]ina Recreational Use Statue, S.C. Code
Ann. §§ 27—3-10 to -70 (“RUS”) for the principle that there was no duty owed to the decedent by
the Defendants That statute is designed to * encourage owners of land to make land and water
areas available to the pubhc for recreational purposes by limiting their hablhty towards persons

entering thereon for such purposes.” S.C. Code Ann. § 27-3-10 (1991). “Landowners owe ‘no

- duty of care to keep the premises safe’ for recreational users and need not * give any warning of a

dangerous condmon use, structure or activity’ on the propeny ” Colev. SCE&G 355 S C 183,

584 S.E.2d 405 (Ct. App 2003) (citing Brooks v. Northwood Little League, Inc., 327 S.C. 400,

403, 489 S.E.2d 647, 648 (Ct. App. 1997) (quoting S.C. Code Ann. § 27-3-30 (1991))).
Moreover, an owner that permits a person to use property for recreational purposes without
charges does not: “(a) Extend any assurance that the premises are safc for a.ny purpose [;] [or] (b)

Confer upon such person the legal status of an invitee or a licensee to who a duty of care is .

owed.” S.C. Code Ann. § 27-3-40 (1991).
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The Plaintiffs assert that the decedent died while on the Pine Island Club premises, so. the
RUS does not apply. | The SCANA Defendants deny that assertion and maintain that he was in
the waters of Lake Murray, which are opeﬁ to the public for recreational use, without charge. In
this court's view, the Plaintiffs' decedent had the status of an invitee for purposes of this
summary judgment motion. His presence at the club and his access to the lake through it
requifed that he be the guest of someone who held membership status by virtue of relationship to
Defendants and the payment of dues. The club is not open to the public.

However, if Plaintiffs’ decedent were an invitee, to which a duty of care would be owed
(and which SCANA Defendants deny), the Defendants argue that a landowner has no duty to

warn of the perils of obvious natural conditions of which an invitee is reasonably aware.

Meadows v. Heritage Village Church and Missionary Fellowship, Inc., 305 S.C. 375, 378 (1991)
(holding wet grass an open and obvio;xs natural condition). 'i‘he court agreeg.

Exhibits in support of the motion wére introduced, and those inéluded such things as
photos, deposition excerpts, by-laws, and affidavits. The by-laws of the Pine Island Club state,
"Swimming in the lake is allowed onmly in the designated area. i—Iazards from boating,
underground‘ cables, etc., prohibit swimming around docks, ramps or other areas of the Island."
A diagram of the property shows the swimming area near the beacix. thevswilmming pool, and
three docks. The court is assuming that the dock in question is the one closest to the designated
swimming area. |

Thé court finds that there is no evidence that the Defendants’ negligence or gross
negligence caused 6r contributed to any dangerous conditior_ls for which. the Defendants are

responsible. Dangers of swimming in a lake are open and obvious.*

4 . . e
If there were evidence of a proximate cause rclated to the weather conditions, an

-9
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Here, there is no evidence that the SCANA Dcfcﬁdants breached any ddty of care to
Plaintiffs" decedent to keep the open waters of Lake Murray safe, and they were not required to
give any warnings that someone swimming in the lake could drown. There is no evidence as to
aﬁy actionable negligence or gross’ negligence on the pa|rt of the SCANA Defendants in creating
or maintaining a dangcrdus condition, use, structure, or activity regarding the open waters of
Lake Murray. To the contrary, the Pine Island C]ub did provide wammgs notifying swimmers
that they were to swim at thelr own risk, that no lifeguards were on duty, and specifically
prohibiting swimming off the subject dock near which decedent drowned. (Bellamy Dep., p. 86,

line 25 — p. 87, line 14 and Dep. Ex. 8).

The Defendants cite Cole v. SCE&G, 362 S.C. 445, 608 S.E.2d 859 (2005), a case in
which our Supreme Court analyzed the South Carolina Recreational Use Statue and found, even
where the Iandowner charged a fec for parking, the landowner was still affordedb the protections
of the statute and affirmed summary judgment to the defendant on that issue. - In» this court's
view, Cole is distinguishable bécause the case. at bar involves more thaﬁ a parking fee. It
involves access to property which requires membership and payinent of dues.

In Cole, the plaintiff’s decedent drowned in the roped-off area of a swimming beach at

the lake which was fenced-in and patrolled by a security guard. There were no lifeguards on-

duty at the lakefront, nor was there any safety equipment present at the site. Warning signs on
the property indicated no lifeguards were on duty and that individuals swam at their own risk.

The Court held that the purpose of the statute was to encourage landowners to make their

. property available for public use and recreational purposes and in accordance with that purpose,

overcast sky and purported increasing winds are also open and obvious conditions.
10
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the statﬁte shielded landowners from liability.’

In Cole, the plaihtiffs further argued the defendant was grossly negligént in failing to
provide for lifeguards and lifesaving equipment, as pleaded by the Plaintiffs in the case at bar.
The Court in Cole set forth that the “landowner’s liability is limited to gross negligence, which is
defined as the failure to exercise slight care.” Id. at 455. Further, the Court specifically held that
“[a] duty to provide recreational safety features such as lifgguérds and lifesaving equipment
exceeds this “slight care’ standard.” Q |

While the court finds the situation regarding the landowner's property to be different.
here, Cole does. establish that it is not gross negligence under these .circumstances to fail to

provide recreational safety features such as lifeguards and lifesaving equipment because such a

. duty expressly exceeds the slight care standard. See Cdle, 355 S.C. at 455, 608 S.E. 2d at 859

(*A duty to provide recreational safefy features such as lifeguards and lifesaving equipment
exceeds this ‘slight care’ standard.”).
The party alleging negligence has the burden of proving actionable negligence and “[t]his

burden cannot be met by relying upon the theory that the thing speaks for itself or that the very

fact of injuty indicates negligence.” King v. J.C. Pennéy Co., 238 S.C. 336, 120 S.E.2d 229

(1961); see also Hunter v. Dixie Home Stores, 232 S.C. 139, __, 101 S.E.2d 262, 265 (1957)
(stating “[i]t is elerhentary that in order for a plaintiff to recover damages there must be proof not
only of injury, but also that it Was caused by the actionable negligence of the defendant.” It

should be kept in mind that the doctrine of res ipsa loquitur does not 'apply in this State.”).

> The court does not recall this being asserted, but a footnote from Cole discusses
Regulation 61-50 being amended in 1999 and applying thereafter only to a natural swimming
area if there is "a fee or membership required to gain access to a natural freshwater location.”
Further, the regulation no longer requires safety measures such as lifeguards and life-saving

equipment but applies solely to monitoring water quality.
11
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South Carolina courts have held that the question of whether a duty actually existed
between a defendant and a plaintiff is a question of law to be determined by the trial court, and if
the trial court determines that no duty exists, “the defendant is entitled to Judgment as a matter of

law.” Doe v, Marion, 361 S.C. 463, 470, 605 S.E.2d 356, 560 (Ct. App. 2004); see also

Simmons v. Tuomey Reg’l Med. ‘Ctr., 341 S.C. 32, 39, 533 S.E.2d 312, 316 (2000). The burden

of proving a breach of duty is on the plaintiff. Doe, 361 S.C. at 470, 605 S.E.2d at 560 (Ct. App.

2004) (citing Sabb v. S.C. State Univ., 350 S.C. 416, 429, 567 S.E.2d 231, 237 (2002)); Bishop

v. S.C. Dept. of Mental Health, 331 S.C. 79, 502 S.E.2d 78 (1998).

Here, the only evidence, and the only reasonable inferences therefrom, compel the court

. to determine that the decedent knew about the realities forming the dangerous condition. He

knew that he v\\/gs‘going into é large lake, without lifeguards or safety equipment. He undcrstood
and appreciated that the éondition ﬁf swimmmg in that area was dangerous. He understood and
appreciated that he was at risk‘of drOwning; if he became unable to swim or float in the area
where he chose to enter the water, and he voluntarily expo.sed himself to that danger. It is
common knowledge that boat docks require éufficient water depth to allow boats to approach

them without grounding, and the only evidence here is that he knew he left the swimming area to

- enter the open waters of Lake Murray.

! . .
The decedent’s assumption of this risk was primary because he knowingly assumed the

inherent risks. There is no evidence from which this could be construed as secondary implied
assumption of risk because there is no evidence that a dangerous condition was created by the
Defendants’ negligence or gross negligence. So, while South Carolina has abolished common

law assumption of the risk due to the adoption of comparative ncgligence, the court's reading of

the current legal precedent is that a court s still required to grant summary judgment in situations

12
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where the risk would be classified as primary implied assumption of the risk. In the court's
understanding, this is beéause primary implied assumption 6f the risk deals more with situations
where there is an absence of negligence on the part of defendants and that thé term "assumption
of risk" is somevi/h_at of a misnomer in this analysis.

The Plaintiffs cannot recover because the actions of the decedent amounted to primary

~implied assumption of the risk inherent in swimming in Lake Murray. Mr. Myers was twenty-

one (21) years of age at the time of his accidental drowning. The only evidence is that he knew

and appreciated that he was swimming in the open waters of the lake at the time of his death.

(Bellamy Dep., p. 144, lines 1-7; p. 148, lines 10-13). Myers was a graduate of nearby Irmo
High School, was attending college“ courses, and had ambitions to become a first responder and
join the local police department. (Bellamy Dep., p. 42, lines 19-24; p. 35, lines 10-12; p. 144,

lines 16-23).. 1t was the decedent’s own decision and suggestion that he and Bellamy leave the

Pine [sland Club swimming beach and jump from the nearby dock into Lake Murray. (Bellamy

Dep.., p. 146, lines 5-14). There were warnings posted at the subject dock, which prohibited him
from swimming in the area around the dock in which he subsequently drowned. (Bellamy Dep "

p. 86 line 25 — p. 87, line 14; Dep. Ex. 8). There was no ladder for swimmers to climb onto the

dock from the lake.

To the extent that the Plaintiffs have premised their arguments on the notion that ‘Mr.

Myers did not know or appreciate changing weather conditions, the court has previously found

that there is no evidence that the weather conditions caused or contributed to the decedent's

drowning. That is purely speculative and the court has an obligation to grant summary judgment

on that ground. Even if there were a causal link, the evidence demonstrates that any change in

13
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weather condition was open and obvious to the decedent. (Bellamy Dep., p. 78, line 25 — p. 79,
line 11).

There is no evidence in this casé that the decedent became entangled in any moorings,
cablgs, or other structures placed by the Defendants. There is no legal duty to warn a competent
adult of the dangers of swimming in a lake. The only evidence in this case is that Mr. Myers
came into distress due to something that the Defendants did not cause or create. He was
overcome and unable to escapé his tragic drowning. (Bellamy Dep., p. 99, -line 17 - p. '101, line
15). Therefore, the Court finds that the SCANA Defendants are entitled to summary judgment
on the additional ground that the only evidence supports that the conduct of Mr. Myers amounted
to the equivalent of primary implied assumption of risk.

CONCLUSION
The Defendants’. Motion for Summary Judgment is granted.
| /’#/‘/ ~ ANDIT IS SO ORDERED. |
WILLIAM P. KEESLEY ‘
- Judge of the Eleventh Judicial Circuit

Lexington, South Carolina

August 8, 2016
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STATE OF SOUTH CAROLINA - JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON CASE NUMBER 2014CP3202210
IN THE COURT OF COMMON PLEAS . ‘ :
Cassandra M Myers Bartholomew Myers - Consolidated Employee  Pine Island Club at Lake
Recreation Clubs Murray
Evan M Myers Est South Carolina Electric SCANA
: and Gas Holding
Company Inc
PLAINTIFF(S) DEFENDANT(S)
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. IT IS ORDERED AND ADJUDGED: [X See attached order; (formal order to follow) (] Statement of Judgmem by the Court:
ORDER INFORMATION

This order (X ends [] does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amouat should be enrolled. If
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The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.
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This judgment was entered on , and a copy mailed first class or placed in the approbriate attorney’s box on August 24, 2016, to
attorneys of record or to parties (when appearing pro se) as follows: _

Pedro Eduardo Krombecher PO Box 6639 Raleigh, NC Christian Stegmaier PO Box 12487 Columbia, SC 2921}

27628
ATTORNEY(S) FOR THE PLAINTIFF(S)

ATTORNEY(S) FOR THE DEFENDANT(S)

Beth A. Carrigg/ kpk

Court Reporter Beth A. Carrigg - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) _
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
Cassandra M. Myers and Bartholomew ) Civil Action No.: 2014-CP-32-02210
Myers in their capacity as Co-Personal )
Representatives of the Estate of Evan )
Morris Myers, ) : ’
) ORDER REGARDING MOTION FOR
Plaintiffs, ) RECONSIDERATION
) N
vs. )
)
The Consolidated Employee Recreation )
Clubs, a non-profit organization a/k/a Pine ) _ o=
Island Club at Lake Murray, South Carolina ) W—QB’% o _n
Electric and Gas Holding Company, Inc.; ) ';2‘58:1* ‘ﬁ ——
SCANA, ) 27 2 {"' '
@O
' ) 3T £ .
Defendants. ) 28;’ > m .
. :‘()C pha ———— .
The plaintiffs have moved to alter or amend the order granting surrimagy ; E}e :

gtgnt.
. ~o
59(f), SCRCP, allows the court to decide the motion on briefs filed by the parties without oral
argument. This order providcsvnotice that the motion wiil be décided on written submissions.
Written submissions are not required by the 'non-moﬂzing party, but will be considered. The
moving party may choose to rely ﬁpon what has already been filed or may supplement it.

Briefs and supporting documentation must be filed by 5:00 P.M. on Friday, September
23, 2016. Any reply briefs must be file‘d by 5:00 P.M. on Friday, September 30, 2016. Copies of
documents filed must be forwarded to the undersiéned judge and to opposing counsel
immediately. Copies to the judge shall be sent to P.O. Box 10, Edgefield, SC 29824, and thAe

attorneys must send a copy by email to wkeesleyj@sccourts.org and wkeesleylc@sccourts.org.

AND IT IS SO ORDERED.

September 9, 2016 William P. Keesley, Judge

1 .
Page 21 of 414 -




FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON . : CASE NUMBER 2014CP3202210
IN THE COURT OF COMMON PLEAS :
Cassandra M Myers Bartholomew Myers Consolidated Employee Pine Island Club at Lake
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Evan M Myers Est ' Southk Carolina Electric = SCANA
: : and Gas Holding

Company Inc

| PLAINTIFF(S) ', ' —__DEFENDANT(S)
' Attorney for: [ ] Plaintiff | | Defendant
Submitted by: [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award; : .
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a‘verdict rendered.

] DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
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() Rule 43(k), SCRCP (Settled): (] Other: .

[0 ACTION STRICKEN (CHECK REASON): (J Rule 40(j) SCRCP; O Bankruptcy;
(] Binding arbitration, subject to right to restore to confimm, vacate or (] Other:

0

O Affirmed; 4 Reversed; 1l Remanded; (] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. ’ :

- IT IS ORDERED AND ADJUDGED: (] See attached order; (formal order to follow) (] Statement of Judgment by the Court:

. ORDER INFORMATION
This order [_] ends (] does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX :
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below. ' "

‘Judgment in Favor of Judgment Against _ Judgment Amount To be Enrolled
_ (List name(s) below) (List name(s) below) - : (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

9/21/2016
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Circuit Court Judge Judge Code | Date
4 - For Clerk of Court Office Use Only

, Py mailed first class or placed in th

¢ appropriate attorney’s box on:21st of September 2016,
to attorneys of record or to parties (when appearing pro se) as follows: :

Pedro Eduardo Krompecher

Christian Stegmaier PO Box ]
PO Box 6639 Raleigh, NC 27628

Meghan Hazelwood Hall Esq v
1330 Lady Street Sixth Floor Columbia, SC 29211

2487 Columbia, SC 29211

ATTORNEY(S) FOR THE PLAINTIFF(S)

ATTORNEY(S) FOR THE DEFENDANT(S)

Beth A. Carrigg/mh

Court Reporter

- Beth A, Carrigg - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REF ERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) . -
COUNTY OI' LEXINGTON ) CLEVENTH JUDICIAL CIRCUIT
. - ‘ )
Cassandra M. Myers and Bartholomew ) Civil Action No.: 2014-CP-32-02210
Myers in their capacity as Co-Personal ) '
Representatives of thc Estate of Evan )
Morris Myers, )
) ORDER ON MOTION FOR
Plaintiffs, ) RECONSIDERATION
) EC
) EIVED)
)
The Consolidated Employcc Recreation ) DEC:I 2 2815
Clubs, a non-profit organization a/k/a Pine )
Island Club at Lake Murray, South Carolina ) OUQ*Of Appeals
Electric and Gas Holding Company, Inc.. )
_ ) =
Defendants. )

The plaintiffs have moved to alter or anléhd the ordér granting sumrhary judgment. The
motioﬁ is being dccided on writi.en submissions under Rule 59(f), SCRCP. Héving reconsidered
the matter, the motion is denied. | |

The plaintiffs ask the court to conéider additional allidavits from e%pens, arguing that the.
plaintiff_s have been the victim of "major-lcague sandbagging” by the defendants. If the court has
misﬁonstrucd the position's taken and the cffoﬁs to supélemcm the record, it apologizes; but, the
court attempted to be lenient in allowing preséntation of all evidence and argubent. The court is
unaware of any rulings that prevented an effort 1o properly supplement the record prior fo the
dcuuon bemg rendered. lhe decision was made based on what the court undcrstood to have
been presented prior L0 issuing the order gmntmg summary Judgmem. The court bellw«,s itto bc :
inappropriate to expand the record for a Rulc 59 motion.

The plaintiff§ seék to réstau: their positions rcgarding issues telated to how weather

conditions contributed to the drowning of plaintifl's decedent. This relates to the proximate
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cause issues discussed in the order. The court understands that the plaintiffs are taking the
position that the defendants were negligent in failing 1o have in place a plan, staff, and devices-
that the plaintiffs allege would have prcvented the drowning, and that the defendants were A
negligent in failing to cxccute a proper response to the weather conditions by failing to close the
entirc area and wamn people of the danger. Having reconsidered the issues in light of the
arguments advanccd, the court may have worded the order somewhat differently regarding
proximate caus:e issues, but sees no basis to change the ruling or to alter or axnend the original
ordgr r¢1.at<.:d (o this subject.

As for the precedent cited in support of the Rulc 59 motion, those cases were discussed or

| the principles they support were considered in making the previous ruling. |

As for issues dealing with duty and assumption of risk, the court (inds no basis to modify

ils ordcr, nor any misunderstanding of the law or how the decedent's status as an invitec should

- -change the ruling previously made. The court ruled that the decedent was an invitee and

discusséd s understanding of the law in that contexl.
The court finds no genuine issue of material fact that Igivw risc to liability on the part of
thé defendants and belicves that s‘ummaryjudgmenLAis _rciluired; The motion o alter or amend 18
denied. | | |
AND IT IS SO ORDERED. }
November 4, 2016 William P. Keeslj
' Judge
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FORM 4

STATE OF SOUTH CAROLINA o JUDGMENT IN A CIVIL CASE
COUNTY OF L.EXINGTON : CASE NUMBER 2014CP3202210
IN THE COURT OF COMMON PLEAS
Cassandra M Myers Bartholomew Myers Consolidated Employee Pinc Island Club at Lake
Recrcation Clubs Murray
( South Carolina Electricand | SCANA
' Gas Holding Company fnc
PLAINTIFF(S) DEFENDANT(S)
Attorney for: O Plaintiff O Defcndant
Submitted by: ) O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
g  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried und a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tricd or heard and a

decision rendercd. O Sci Page 2 for additional infarmation, : .
ACTION DISMISSED (CHECK REASON): Ci Rule 12(b), SCRCP; O Rule 41(a), SCRCP (Vol. Nensuit);

O Rule 43(K), SCRCP (Scitled); - O Other: o
11 ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; - [ Bankruptcy;
O Binding arbitration, subject to right to restore to confirm, vacateor (1 Other:

modify arbitration award;
0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

3 Affirmed; O Reversed; O Remanded; I:I Other:

NOTE: ATTORNEYS AR, RESPONSIBLE FOR NOTIFYING LOWIR COURT, TR[BUNAL OR ADMINISTRATIVE AGENCY OF THE
CIRCUT'Y COURT RULING IN THIS APPCAL.
IT1IS ORDFRED AND ADJUDGED: 0 See attached order; (formal order to follow) O Statement of Judgment by the Court:
ORDER INFORMATION

This order O cnds (I does not end the case.
Additional Information for the Clerk:

_INFORMATION FOR THE JUDGMENT INDEX
Complete this scction below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in onc of the boxes below.
~ Judgment in Favor of ' Judgment Against Judgment Amount To be Knrolled
I_(List name(s) below) (List name(s) below) (1.ist amount(s) beluw)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputcs conceming the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Pracedure. Amounts to be computed
such as interest or additional taxablc costs not available at the time the form and final order are submittced to the judge
may be provided to the clerk. Note: Titlc abstractors and researchers should refer tu the official court order for
" judgment details.
11/15/2016

Circuit Coart Judge _ T Judge Code Date
For Clerk of Court Office Use Only

CPFORM4Cm
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This judgment was entcred on the 9th day of November, 2016, and a copy mailed first class or placed in the appropriaic attorney’s
box on the 15th day of November, 2016, to attorncys of record or to partics (when appearing pro sc) as follows:

Pedro Eduardo Krompecher _ Christian Stegmaicr
PO Box 6639 Raleigh, NC 27628 PO Box 12487 Columbia, SC 29211
’ - Meghan Hazelwood Hall Esq
1330 Lady Street Sixth Floor Columbia, SC 29211

ATTORNEY(S) FOR THE. PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDAN'T(S)

Court Reporter Beth A. Carrigg - Clerk of Court/ kr

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE L.

This action came tn'tri_al or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C. (Kevised 3/2013)
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ORIGINAT

STATE OF SOUTH CAROLINA IN THE §GOUR}1}OF COMMON PLEAS
COUNTY OF LEXINGTON ' . CASE NO:

FEE TR O
it Jug 13 = 4 SU

CASSANDRA M. MYERS AND
BARTHOLOMEW MYERS in their capacity as CTHACs PR SUMMONS

Co-Personal Representatives of the Estate of Evan MMy'er% L
| Plaintiffs,
VS.

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS,

a non-profit organization A/K/A PINE ISLAND CLUB AT

LAKE MURRAY; ‘

SOUTH CAROLINA ELECTRIC AND GAS COMPANY, INC.; SCANA;
‘MANDY NICOLE BELLAMY

MATTHEW BELLAMY | | 20 14 C P3 2 O 2 2 1 O

LEXINGTON COUNTY CORONOR’S OFFICE;
LEXINGTON COUNTY SHERIFF’S DEPARTMENT
LEXINGTON COUNTY MEDICAL CENTER AUXILLARY

Defendants,

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED TO APPEAR AND DEFEND
BY ANSWER THE Complaint in the above-captioned action, a copy of which is served upon
you and to serve a copy of your Answer to the Complaint on the Plaintiffs at 318 Forest
Grove Lane, Columbia, South Carolina, 29210 within (30) days after the service of this
summons and Complaint upon you, exclusive of the day of service. In the event you fail to
answer the said Complaint within this time, the Plaintiffs will apply to the Court for the relief
demanded in the Complaint and judgment by default will be rendered against you for the

relief demanded in the /Complaint.
BY: 0'00’; Q“'

- Cassandra M. Myers and Bartholomew Myers
Co-Personal Representatives for the
Estate of Evan M. Myers, 318 Forest Grove Lane
Columbia, South Carolina 29210
(803) 413-8729 or (803) 331-3618

Columbia, South Carolina

Tugs /T 2014
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- ORIGINAL

STATE OF SOUTH CAROLINA "‘ L - :1}\1 THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON
B JE 13 P oy sy COMPLAINT
(Jury Trial Demanded)

s
ey ;A: ~e
.

o ;"='If\ie;gligcnce;;
. Negligence;/Premises Liability

?r gful Death
CASSANDRA M. MYERS AND

BARTHOLOMEW MYERS in their capacity as ' |

Co-Personal Representatives of the Estate of Evan M. Myers

Plaintiffs,

VS.

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS,

a non-profit organization A/K/A PINE ISLAND CLUB AT

LAKE MURRAY; -

SOUTH CAROLINA ELECTRIC AND GAS HOLDING COMPANY, INC.;/SCANA
MANDY NICOLE BELLAMY '

MATTHEW BELLAMY

- LEXINGTON COUNTY CORONOR’S OFFICE;

LEXINGTON COUNTY SHERIFF’S DEPARTMENT
LEXINGTON COUNTY MEDICAL CENTER AUXILLARY

Defendants,

_ The Plaintiffs above-named, complaining of the Defendants, above-named, does .allege

and show unto this Honorable Court as follows:

Vs

1. That the Plaintiffs Cassandra M. Myers and Bartholomew Myers are acting to
commence this action as Co-Personal Representatives of the Estate of Evan M.
Myers, their now deceased son; and with citizens and residents of the County of
Lexington, State of South Carolina and are subjects to the jurisdiction of the Court.

a. Plaintiffs are bringing this action for the benefit of themselves, as the deceased’s
- mother and father, the statutory beneficiary and as the intestate survivors of Evan
M. Myers, the administrators herein; stated and his brother, Ryan E. Myers, in
accordance with Section 15-51-10 of the South Carolina Code of Laws, 1976, as
amended and the other statues for such cases so made and provided.
2. Upon information and belief, Defendants, The Consolidated Employee Recreation
Clubs, a non-profit organizatibn A/K/A Pine Island Club at Lake Murray '
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(hereinafter “Pine Island”), incorporated and duly organized and existing under the
laws of the State of South Carolina, having its principal place of business in the
County of Lexington, State of South Carolina, and is subject to the jurisdiction of
this court.

1. Upon information and belief, Pine Island is a private, membership and guests-only

club, which maintains access to natural freshwateré for recreational purposes at
‘Lake Murray, which is open exclusively to employees of SCE&G Holding

Company, Inc. and/or employees of SCANA Corporation (the parent company of

SCE&G Holding Company, Inc.), their family and invited guests. ‘

. Upon information and belief, Defendants, SCE&G Holding Company, Inc.), isa
corporation duly organized and existing under the laws of the State of South
Carolina, having its principal place of business in the County of Richland, State of
South Carolina. Further that at all times complained of herein, SCE&G Holding
Company, Inc.), owned, operated, and maintained the natural freshwaters of Lake

' Murray, located in Lexington and Saluda Counties including, but not limited to the
natural freshwaters extending to the Pine Island Club at Lake Murray, Lexington
County, South Carolina, and herein named is subject to the jurisdiction of this
court. - '

. Upon information and belief, Defendant, Mandy Nicole Bellamy is a citizen and
resident of the City of Columbia, in Richland County, State of South Carolina, with
membership privileges and /or permission and /or access to the premises owned or
operated by Pine Island Club, and/or an agent or servant acting on behalf of Pine

Island Club; and is subject to the jurisdiction of this court.

. Upon information and belief, Defendant, Matthew Bellamy, is a citizen and

" resident of the City of Columbia, in Richland County, State of South Carolina, with
membership privileges and /or permission and Jor access to the premises owned or
operated by Pine Island Club, and /or an agent or servant acting on behalf of Pine
Island Club, and is subject to the jurisdiction of this court.

. Upon information and belief, Defendant, Matthew Bellamy is the father of ,
" Defendants, Mandy Nicole Bellamy and oneof the employees of SCE&G Holding
Company, Inc.), and /or SCANA (the parent company of SCE&G Holding
Company, Inc.), that has exclusive access to Pine Island Club’s natural freshwaters
for recreational purposes at Lake Murray, for use by his family and invited guests.

. Defendants Lexington County Medical Center Auxiliary healthcare in situation

organized under the laws of the State of South Carolina, doing business in the
County of Lexington, and subject to the jurisdiction of this court.
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7. Lexington County Coronor’s office is a county government entity organized under
the laws of the State of South Carolina, doing business in the County of Lexington,
and subject to the jurisdiction of this court.

8. Lexington County Sheriff’s Department is a county government entity organized
under the laws of the State of South Carolina, doing business in the State of South
Carolina, doing business in the County of Lexington, and subject to the jurisdiction
of this court.

FACTS

9. On or about Wednesday, June 15, 2011, Mandy Nicole Bellamy (hereinafter
" “Mandy”) invited Evan M. Myers (hereinafter, “Evan”) to go swimming at Pine
Island that evening. Evan, under the care, custody, and control of Mandy, rode with |
her, in her vehicle to Pine Island when they arrived on the club premises around
7:10 p.m. Evan and Mandy entered into the ‘water-between the dock and the beach
" areas. Mandy assumed when Evan repeatedly began calling Mandy’s name for help

he was kidding around; when he was in distress swimming about to drown. Evan.
subsequently drowned; thereby suffering death.

" FIRST CAUSE OF ACTION

Plaintiffs alleges all of the foregoing allegation of their complaint in the foregoing paragraph.

10. Plaintiff is informed and believes that Defendants deviated from the established
and/or applicable standards of care and was negligent, grossly negligent and
reckless in each of the following particulars, with each being sufficient to support
the relief sought: ‘

a. Defendants failed to post adequate signs, issue warnings listing safe swimming
practices, cautioning swimmers and patrons of the club of the need to avoid the
. hidden natural safety hazards of uneven terrain under the water; warning of the
hidden hazards of swimming in unclear waters and informing swimmers of the
location of safety equipment and emergency telephones; '
b. Defendants failed to provide adequate depth markers to inform swimmers of the
depth of the water and to inform swimmers of that depth before swimmers enter
the water;
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c. Defendahts failed to furnish and supply suitable safeguards, notices, markers
and warning signs, indicating the depth of the water and the dangerous places in
and about the waters connected with their beaches. :

d. Defendants failed to furnish life ropes, rafts or other safeguard's,’ devices and
‘appliances ordinarily and customarily used and furnished at recreational
swimming areas and beach facilities. ’

e. Defendants failed to have at hand proper meahs, instruments and appliances for
resuscitating patrons and swimmers who were in need thereof.

£ Defendants failed to establish aquatic emergency procedures.
. S .
g. Defendants failed to deny access to Pine Island when it could not or would not

provide safety components and procedures as outlined above.

h. Vicarious liability on behalf of Defendants égents, servants or employees acﬁng -
within the course and scope of their employment.

i Defendants failed to prevent Evan from drowning at the Pine Island Club at
‘Lake Murray.

11. As a direct and proximate result of the above réferenced negligence and
* recklessness of the Defendants; the heirs and family of Evan M. Myers have
suffered the following injuries and damages: '

a. funeral expenses;
~ b. indescribable grief and sdrrow;
c. loss of consortiurh, love, companionship, and advice; '
d. wounded feelings; "
e. mental shock and suffering.
12.. On informétion and belief, Plaintiffs is entitled to actual and punitive damages

against Defendants for the damage caused by their negligence, gross negligence,
and recklessness. ‘ '
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SECOND CAUSE OF ACTION
NEGLIGENCE
(PREMISES LIABILITY)

13. Plaintiff reallegesAeach and every allegation of the first cause of action as fully as if
set forth herein verbatim. ' '

14. Defendants knew, or by the exercise of reasonable care and diligence, should have
known that several other people have drowned at Lake Murray while making use
of natural freshwaters for recreational purposes, including, but not limited to
swimming in the Lake Murray waters at Pine Island, but failed and neglected to
warn of poorly maintained facilities and freshwaters at Pine Island and of the
hidden hazards of unmarked and unclear waters at Pine Island.

15. Defendants should have foreseen that patrons at Pine Island Club, such as Evan,
were exposed to an unreasonable risk of serious harm or death as a result of the
condition of the premises and/or use of the premises, by failing to provide adequate

© warnings for hidden freshwater dangers, swimming safeguard measures and
lifesaving equipment. = '

16. Defendants had a duty to keep its premises safe for the known and anticipated use
of recreational swimming activities at Pine Island by members and their guests,
“such as Evan,. Nevertheless, Defendants negligently and recklessly failed to
maintain, control, manage, or operate its premises at Pine Island so as to expose
Evan to an unreasonable risk death. ' '

17. On information and belief, Plaintiffs is entitled to compensatory and punitive
damages against the Defendants as a direct and proximate result are entitled to
compensation and punitive damages against the Defendants as a direct and
proximate result of the Defendants negligence, Defendants negligent acts and
omissions. Such others and farther relief this court deems just and proper.

'CAUSE OF ACTION
. (Negligence Intentionally)
INFLECTION OF EMOTIONAL DISTRESS
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All of the fore mentioned allegations of these complaints in foregone paragraphs

25. Plaintiff is informed and believes defendants exercised negligent conduct so
outrageous or extreme or extremely, so astroious and utterly intalerable to cause
plaintiff decedent family member emotional distress so severe, no reasonable
person could be exposted to tolerate at this time following particulars with relief
being sought for each. '

a.. Defendents under circumstance of  distress for decedents where all
where effort were of existing distress for decedents family, where all time and
effort here of paramount urgency to locate and attempt any possible recue

of that decedent, defendant improperly pulled a stun gun (taszer) on decedents
on decedents father and brother, for search for decedent.

b. Defendent failed to properly and thoughly act without délay as overall
reconcile major discrepancies and an inconstitancess of eye witness and other
witness accounts

[

f. Defendants negligently failed to act respbns.ible' and
g. Defendants’failed to properly osed tp [rp[er;u act tp [i'pvode decedent’s

h. Defendants negligelly and improperly misrepresected misleading
information | |

i, Defendants failed to exercise appropriate conduct of its administration
polices, by an outrage to provide the decedant’s family members
reasomably requeted documents pertaining to decedent while in
defendant’s case and -
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a. Defendents under circumstance of distress for decedents time and
FOURTH CAUSE OF ACTION

(WRONGFUL DEATH)

18. Plaintiffs realleges the foregoing allegations of fhis complaint contained in the
foregoing paragraph. |

19. Plaintiffs is informed and believes that Defendants owed a duty of Case' to the
Decedent vicariously through its agent/employee (Defendants and t- - that
duty of care by its own negligent outs and /or omissions legal in the
first and several cause of action above and vicariously through the '
agent/eniployee (defendant) who violated administrative regulations for
employee invited guests; such violations consist listing negligence ‘per se’
death to the decendant.

a.. Dependant employee of SCE&G/SCANA departed from an

administrated negligence of  be on-site with his invited guest.

20.Plaintiffs is informed and believes that a breach of the duty of care to the
plaintiff occurred in that it was foreseeable that such negligent acts and for
the injury resulting in death occurred as a natural and probable consequences
of defendant’s negligence acts and /or specially alleged in the first stand cause
of action with particulars as stated; would likely learn to the decedent which
resulting in his death. '

21.Wherefore, as a direct and proximate result of the defendant’s

negligence; gross negligent acts and/or omissions. The following injuries
and damages; ‘
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21.Wherefore, as a direct and proximate result of the defendant’s
negligence; gross negligent acts and/or omissions. The following injuries
and damages; :

pecunnary loss

. mental shock and suffering

wounded feelings

grief and sorrow

loss of companionship |

-0 o f T P

de of the use and comfort of the ~ including the loss of his
experience, knowledge, and in; managing the affair of his self and
' his beneficiaries. 4 _ |

22 Wherefore, the Plantiffs ~ for actual and punitive damages against the

. Defendants caused by these negligence, gross negligence, negligent acts
and/or omission such other and farther relief  court deem just and proper.

BY;GMM/*% M// '

Cassandra M. Myers and Bartholomew Myers
Co-Personal Representatives for the

Estate of Evan M. Myers

318 Forest Grove Lane

Columbia, South Carolina 29210

(803) 413-8729 or (803) 331-3618

Columbia, South Carolina

G‘\,«% /3}%‘6’14
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STATE OF SOUTH CAROLINA )
= ): - I\ THE COURT OF COMMON PLEAS
county oF, Lexing1m 1 )’W
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required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply) -

* If Action is Judgment/Settlement do not complete
E JURY TRIAL demanded in complaint. 1 NON-JURY TRIAL demanded in complaint.
A This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
' ] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
(] This case is exempt from ADR. (Proof of ADR/Exemption Attached) '
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[0 Habeas Corpus (530) O Relief (820) [0 Magistrate's jJudgment (720) a (920)
[J Other (599) 1 Permanent Injunction (830) 3 Minor Settlement (730) (] o '

[ Forfeiture-Petition (840) a _ Transcript of Judgment (740) - 0 G

[0 Forfeiture-Consent Order (850) [J  Lis Pendens (750) Q‘»

O Other(899) - [  Transfer of Structured Settiement % .

Payment Rights Application (760) Y/
_ O  Confession of Judgment (770) a ice jssion (990
Special/Complex /Other [0  Petition for Workers 4 0. Employm& ity ission
Compensation Settlement (991) 60
. Approval (780) o : G

O  Environmental (600) [J Pharmeccuticals (630) : A
] Automobiie Arb. (610) [0 Unfair Trade Practices (640) [  Other (799) Other (999)
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Columbia, SC 29201

Mandy Nicole Bellamy
331 Firetower Road
Irmo, SC 29063

Matthew Bellamy
| 331 Firetower Road
Irmo, SC 29063

Lexington County Coronor’s Office

Attn: William E. Wells, Acting Coronor

117 Duffie Drive
Lexington, SC 29072

Lexington County Sheriff’s Dlepartment‘

Chief Operating Officer
Sheriff James R. Metts
521 Gibson Road
Lexington, SC 29072

Lexington County Medical Center Auxiliary |

Michael J. Biediger

~ (Registered Agent)

2720 Sunset Boulevard
West Columbia, SC 29169

~ Columbia, South Carolma

/
1///7 2014'

O A S
H - \1'

Wil G 13 P sy

e o

7 £~ s
WA
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7014CP32055,,

BY: [20‘”’”‘/‘ 7” M//

.Cassandra M. Myers an{ Bartholomew Myers

Co-Personal Representatives for the
Estate of Evan M. Myers

318 Forest Grove Lane

Columbia, South Carolina 29210
(803) 413-8729 or (803) 331-3618
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o

- CASSANDRA M. MYERS AND

STATE OF SOUTH CAROLINA -y, — AN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON """ 'CASENO: 20/4 - 32 - 022 [0

YRR

PR SRRV ]u t‘-’

s AMENDED
BARTHOLOMEW MYERS in their capagity as , SUMMONS

‘Co-Personal Representatives of the Estate: of Evan Moms Myers

Plalntlffs

o ORIGINAL

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS,

~ a non-profit organization A/K/A PINE ISLAND CLUB AT LAKE MURRAY

SOUTH CAROLINA ELECTRIC AND GAS COMPANY, INC. / SCANA
MANDY NICOLE BELLAMY

MATTHEW BELLAMY. ’ _

LEXINGTON COUNTY CORONOR’S OFFICE

LEXINGTON COUNTY SHERIFF’S DEPARTMENT

LEXINGTON COUNTY MEDICAL CENTER AUXILLARY -

_Defendants,

TO THE DE_FENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED TO APPEAR AND DEFEND
BY ANSWER THE Complaint in the above-captioned action, a copy of which is served upon
you and to serve a copy of your Answer to the Complaint on the Plaintiffs at 318 Forest
Grove Lane, Columbia, South Carolina, 29210 within (30) days after the service of this .
originally filed and Amended Summons and Complaint upon you, exclusive of the day of
service. In the event you fail to answer the said Complaint within this time, the Plaintiffs will

'apply to the Court for the relief demanded in the Complaint and Judgment by default will be

rendered against you for the relief demanded in the Complaint.

Cassandra M. Myers and Bartholomew Myers
Co-Personal Representatives for the

Estate of Evan Morris Myers

318 Forest Grove Lane

Columbia, South Carolina 29210

(803) 413-8729 or (803) 331-3618

Columbia, South Carolina

Z”v /8- 2014
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STATE OF SOUTH CAROLINA i{ [Ty INTHE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON CASENO: R0/4-32-082/0
B S8 P 353
AMENDED _COMPLAINT
SR (Jury Trial Demanded)

Negligence; Negligence- Premises Liability
Intentional Infliction of Emotional Distress )
Wrongful Death

CASSANDRA M. MYERS AND

BARTHOLOMEW MYERS in their capacity as o
~ Co-Personal Representatlves of the Estate of Evan Morris Myers l N A L
Plaintiffs,

VS.

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS,

a non-profit organization A/K/A PINE ISLAND CLUB AT LAKE MURRAY;
SOUTH CAROLINA ELECTRIC AND GAS HOLDING COMPANY INC.; /SCANA
MANDY NICOLE BELLAMY

. MATTHEW BELLAMY

LEXINGTON COUNTY CORONOR’S OFFICE .
LEXINGTON COUNTY SHERIFF’S DEPARTMENT
LEXINGTON COUNTY MEDICAL CENTER AUXILLARY

Defendants,

The Plaintiffs aboVe-named, complaining of the Defendants, above-named, does allege
and show unto this Honorable Court as follows: ‘

1. That the Plaintiffs Cassandra M. Myers and Bartholomew Myers are acting to
commence this action as Co-Personal Representatives of the Estate of Evan Morris
Myers, their now deceased son; both are citizens and residents of the County of

- Lexington, State of South Carolina and are subject to the jurisdiction of the Court.

a. Plaintiffs are bringing this action for the benefit of themselves, as the
decedent’s mother and father, the statutory beneficiaries and as the intestate
survivors of Evan Morris Myers, the administrators herein; stated; and his
brother, Ryan E. Myers a statutory beneficiary, in accordance with Section 15-
51-10 of the South Carolina Code of Laws; 1976, as amended and the other
statues for such cases so made and provided.
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2. Upon information and belief, Defendants, The Consolidated Employee Recreation
Clubs, a non-profit organization A/K/A Pine Island Club at Lake Murray -
(hereinafter “Pine Island”), incorporated and duly organized and existing under the
laws of the State of South Carolina, having its principal place of business in the
County of Lexington, State of South Carolina, and is subject to the jurisdiction of
this court. - '

a. Upon information and belief, Pine Island is a private, membership and guests-
only club, which maintains access to natural freshwaters for recreational -

" purposes at Lake Murray, which is open exclusively to employees of SCE&G

‘Holding Company, Inc. and/or employees of SCANA Corporation (the parent

company of SCE&G Holding Company, Inc.), their family and invited guests.

3. Upon information and belief, Defendants, SCE&G Holding Company,
Inc./SCANA, a is a corporation duly organized and existing under the laws of the
‘State of South Carolina, having its principal place of business in the County of
Richland, State of South Carolina. Further that at all times complained of herein,
SCE&G Holding Company, Inc. /SCANA, operated, and maintained the natural
freshwaters of Lake Murray, located in Lexington and Saluda Counties including,

- but not limited to the natural freshwaters extending to the Pine Island Club at Lake
Murray, Lexington County, South Carolma and herem named is subject to the
jurisdiction of this court.

4. Upon information and belief, Defendant, Mandy Nicole Bellamy is a citizen and
resident of the Town of Irmo, in Richland County, ‘State of South Carolina, ‘with
membership privileges and /or permission and /or access to the premises owned or
‘operated by Pine Island Club, and/or an agent or servant acting on behalf of Pine
Island Club; and is subject to the jurisdiction of this court. '

- 5. Upon 1nformat10n and belief, Defendant, Matthew Bellamy, is a citizen and
resident of the Town of Irmo, in Richland County, State of South Carolina, with
membership pr1v1leges and /or permission and /or access to the premises owned or
operated by Pine Island Club, and /or an agent or servant acting on behalf of Pine
Island Club, and is subject to the jurisdiction of this court. -

a. Upon information and belief, Defendant, Matthew Bellamy is the father of
Defendant, Mandy Nicole Bellamy and is one of the employees of SCE&G
Holding Company, Inc. /SCANA the parent company of SCE&G Holding
Company, Inc. /SCANA, that has exclusive access to Pine Island Club’s natural
freshwaters for recreational purposes at Lake Murray, for use by his family and
invited guests. ‘ '
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6. Defendant Lexington County Medical Center Auxiliary healthcare institution
organized under the laws of the State of South Carolina, doing business in the
County of Lexington, and subject to the jurisdiction of this court.

7. Lexington County Coronor’s office is a county governmental entity organized
under the laws of the State of South Carolina, doing business in the County of
Lexington, and subject to the jurisdiction of this court. ‘

8. Lexington County Sheriff’s Department is a county governmental entity organized
under the laws of the State of South Carolina, doing business in the State of South
Carolina, doing business in the County of Lexington, and subject to the jurisdiction
of this court.

FACTS

9. On or about Wednesday, June 15, 2011, Mandy Nicole Bellamy (hereinafter
~ “Mandy”) invited Evan Morris Myers (hereinafter, “Evan”) to go swimming at '

Pine Island that evening. Evan, under the care, custody, and control of Mandy, rode
with her, in her vehicle to Pine Island where they arrived on the club premises
around 7:10 p.m. Evan and Mandy entered into the water between the dock and the
beach areas. Mandy assumed when Evan repeatedly began calling Mandy’s name
for help he was kidding around; when he was in distress swimming about to drown.
Evan subsequently drowned; thereby suffering death.

FIRST CAUSE OF ACTION
(Negligence)

Plaintiffs allege all of the fdregoing allegation of their complaint in the foregoing paragréphs.

10. Plaintiff is informed and believes that Defendants deviated from the established
and/or applicable standards of care and was negligent, grossly negligent and
reckless in each of the following particulars, with each being sufficient to support
the relief sought:

/

a. Defendants failed to post adequate signs, issue warnings listing safe swimming
practices, cautioning swimmers and patrons of the club of the need to avoid the
hidden natural safety hazards of uneven terrain under the water; warning of the
hidden hazards of swimming in unclear waters and informing swimmers of the
location of safety equipment and emergency teleﬁhones;
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b. Defendants failed to provide adequate depth markers to inform swimmers of the
depth of the water and to inform swimmers of that depth before swimmers enter
the water. '

c. Defendants failed to furnish and supply suitable safeguards, notices, markers
and warning signs, indicating the depth of the water and the dangerous places in
and about the waters connected with their beaches.

d. Defendants failed to furnish life ropes, rafts or other safeguards, devices and
appliances ordinarily and customarily used and furnished at recreational
swimming areas and beach facilities.

e. Defendants failed to have at hand proper rﬁeans, instruments and appliances for
resuscitating patrons and swimmers who were in need thereof.

f. Defendants failed to establish aquatic emergency procedures.

g. Defendants failed to deny access to Pine Island when it could not or would not
provide safety components and procedures as outlined above.

h. Vicarious liability on behalf of Defendants agents, servants or employees acting
within the course and scope of their employment. :

i. Defendants failed to prevent decedent from drowning at the Pine Island Club at
Lake Murray. ' ' :

11. As a direct and proximate result of the above referenced negligence and
recklessness of the Defendants, the'heirs and family of Evan Morris Myers have
suffered the following injuries and damages:

a. funeral expenses;
b. ind»escrib_able grief and sorrow;
c. loss of consortium, love, corﬁpanionship, and advice;"
d. wounded feelings;
e. mental shock and suffering.
12. On information and belief, Plaintiffs are entitled to actual and punitive damages

against Defendants for the damage caused by their negligence, gross negligence,
and recklessness. Such other and further relief this court deems just and proper.
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SECOND CAUSE OF ACTIO‘N
(NEGLIGENCE-PREMISES LIABILITY)

13. Plaintiff realleges each and every allegation of the first cause of action as fully as if
set forth herein verbatim.

14. Defendants knew, or by the exercise of reasonable care and diligence, should have
known that several other people have drowned at Lake Murray while making use -
of natural freshwaters for recreational purposes, including, but not limited to
swimming in the Lake Murray waters at Pine Island, but failed and neglected to
warn of poorly maintained facilities and freshwaters at Pine Island and of the
hidden hazards of unmarked and unclear waters at Pine Island.

15. Defendants should have foreseen that patrons at Pine Island Club, such as the
decedent, were exposed to an unreasonable risk of serious harm or death as a result
of the condition of the premises and/or use of the premises, by failing to provide
adequate warnings for hidden freshwater dangers, swimming safeguard measures
and lifesaving equipment.

16. Defendants had a duty to keep its premises safe for the known and antlclpated use

of recreational swimming activities at Pine Island by members and their guests,
such as the decedent. Nevertheless, Defendants negligently and recklessly failed to
maintain, control, manage, or operate its premises at Pine Island so as to expose the
decedent to an unreasonable risk death. '

17.On information and belief, Plaintiffs is entitled to compensatory and punitive
damiages against the Defendants as a direct and proximate result of the Defendant’s
negligence and Defendant’s negligent acts and/or omissions. Such other and further
relief this court deems just and proper.
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THIRD CAUSE OF ACTION
(INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS)

Plaintiff realleges the foregoing allégations of this complaint contained in the foregoing

paragraphs.

18. Plaintiff is informed and believes Defendants exercised negligent conduct so
outrageous or extreme, so astrocious and utterly intolerable to cause
plaintiff’s decedent family members emotional distress so severe; no reasonable
person could be expected to tolerate at the time, with the following particulars
stated with relief being sought for each.

a. Defendants under circumstances of already existing major distress for
decedents family, where all time and effort of everyone present was of -
paramount urgency to use all energy, efforts toward locating and attempting any
feasible rescue of the decedent; defendant; recklessly and improperly pulled a
stun gun (Taser) on decedent’s father and brother, holding them from accessing
the incident site to provide any relevant assistance/ information in the search

efforts.

b. Defendants failed to properly and thoroughly act without delay as would
reasonably be expected to be done to investigate and /or appropriately reconcile
major discrepancies and /or inconsistencies and reconcile inconsistencies of the
eye witness and of other witnesses’ accounts of the circumstances surrounding
the decedents’ death; thereby possibly allowing for and/or withholding facts that
could possibly have implications for actionable wrongdoing or possible foul play
by others, to not be properly and/or addressed.

~ ¢. Defendants failed to report factually, relevant inconsistencies of clearly visible,
highly questionable markings on decedent’s body, that were inconsistent with the
findings of the cause of death, by not fully addressing the same on the official
autopsy report, and on the official death certificate..

d. Defendants negligently failed to act responsibly and with reasonably expected
~due care in reporting truthful, accurate information on the time of death of
decedent by Defendant providing inconsistent official statements of multiple
times of death for when the decedent died.
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. Defendants negligently caused possible delays in rescue efforts for the decedent
by questionable inconsistencies and /or discrepancies in defendant’s actions in
response times to the emergency missing person calls regarding the decedent
and the accompanying emergency calls regarding the decedent’s drowning.

Defendants failed to properly utilize all available time and/or all available
manpower they had for minimizing delays in the search and rescue efforts of
the decedent; by wasting manpbwer dispatched away from the scene of rescue
efforts to search and improperly toss and /or almost vandalize decedent’s
vehicle that was parked many miles away from the incident scene, in search of
drugs.

. Defendants failed to properly act to provide decedent’s family members with
reasonably expected access to decedent’s body while in their care and control
by representing to the decedent’s family that were without knowledge of the
whereabouts of the decedent’s body for an approximate 24-48 hours period of
time.

. Defendants negligently and improperly misrepresented and provided
misleading information and /or instructions to decedent’s family members
regarding documents required to have undelayed, unfettered access to official
autopsy and /or transient reports of the decedent while decedent’s body was in
their care and control. ' ‘

Defendant stated to exercise appropriate conduct and /or appropriate
administrative practices and /or policies, and/ or regulations; by the outright
refusal to provide the decedent’s family members reasonably requested
documents pertaining to the decedent while in care and control of the
defendants; care and control. | '

Defendant’s failed to exercise appropriate and reasonably expected practices of
its administrative polices and /or procedures in not providing to the decedent’s
family relevant information pertinent to tests conducted in the course of autopsy .
processes that were of questionable concern regarding the decedent’s injuries
sustained; however billed the decedent’s family members for the test cost; as
their first knowledge of defendant’s actions regarding such concerns.
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19. On information and belief forall of the particulars stated herein; plaintiff; is
entitled to actual and punitive damages against the defendants for causing the
decedent’s family members emotional distress so severe, no reasonable person
could be expected to tolerate it. Such other and further relief as the court deems just

and proper. :
FOURTH CAUSE OF ACTION

(WRONGFUL DEATH)

20. Plaintiffs realleges the foregoing allegations of this complaint contained in the
foregoing paragraphs.

" '91. Plaintiffs are informed and believes that Defendants owed a duty of care to the -
Decedent vicariously through its agent/employee (Defendant) and breached that
duty of care by its own negligent acts and /or omissions that were specifically
alleged in the first and second cause of action above; vicariously through the
agent/employee (defendant) who violated administrative regulations for employee
invited guests; such violations constituting negligence ‘per se’; all of which
resulted in harm and death to the decedent. o

a .Defendant employee of SCE&G/SCANA departed from following policies and
procedures of administrative regulations which required the defendant to be on-site
with his invited guest; with responsibility for his safety and care while on the
defendant’s exclusive premises.

99 Plaintiffs is informed and believes that a breach of the duty of care to the decedent
occurred in that it was foreseeable that such negligent acts and/or omissions by the
defendant resulted in decedent’s death, did occur as a natural and probable
consequences of the defendant’s negligence acts and /or omissions specially
alleged in the first and second cause of action with the particulars as stated; and
would likely cause harm to the decedent, which it did thereby resulting in his death.

23.Wherefore, as a direct and proximate result of the defendant’s negligence;
gross negligent acts and/or omissions, the decedent heirs have suffered the
following injuries and damages;

pecuniary loss
mental shock and suffering
wounded feelings

Ao ow

grief and sorrow
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e. loss of companionship
f. deprivation of the use and comfort of the intestate’s society, including the
loss of his experience, knowledge, and judgment in; managing the affairs
of his self and his beneficiaries. ’

24.»WHEREFORE, as a direct and proximate result of the defendants’ negligence;
gross negligence and negligent acts and /or omissions, the plaintiffs pray for relief
for actual, punitive, and compensatory damages against the defendants.

25. WHEREFORE, the Plaintiffs pray for actual and punitive damages against the
Dependents caused by their negligent conduct so outrageous or extreme, so
atrocious and utterly intolerable to cause the plaintiff decedent’s family members
severe emotional distress that no reasonable person could be expected to tolerate.

26. WHEREFORE, the Plaintiffs pray for such further relief as the court deems just
and proper. |

oamiha T
%w /7/@0/

Cassandra M. Myers and Bartholomew Myers
Co-Personal Representatives for the
o Estate of Evan Morris Myers
Columbia, South Carolina 318 Forest Grove Lane '

é _ /g__ Columbia, South Carolina 29210

2014 ~ (803)413-8729 or (803) 331- 361_8V
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA [
U I 8 o=
COUNTY OF LEXINGTON | casEng; R 0/4 - 33 - OAR/0
CASSANDRA M. MYERS AND o - AMENDED
' BARTHOLOMEW MYERS in their capacity as : CERTIFICATE OF SERVICE

Co-Personal Representatives of the Estate of Evan Morris Myers

. ORemy

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS,

a non-profit organization' A/K/A PINE ISLAND CLUB AT LAKE MURRAY
SOUTH CAROLINA ELECTRIC AND GAS COMPANY, INC./SCANA
MANDY NICOLE BELLAMY

MATTHEW BELLAMY

LEXINGTON COUNTY CORONOR’S OFFICE

LEXINGTON COUNTY SHERIFF’S DEPARTMENT :

LEXINGTON COUNTY MEDICAL CENTER AUXILLARY

Defendants,

This is to certify that the Estate of Evan Morris Myers, through its Co-Personal
Representatives and Official Agents for service; have this [Y* day of June, 2014
served, the originally filed and the Amended Summons and Complalnt to the above caption
complaint by placing (6) of the same with the Lexington County Sheriff’s Office for official
Sheriff’s service and (1) of the same with C & W Process Servicing Company; for services to
the above named said defendants at the following below stated addresses: '

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS,

a non-profit organization A/K/A PINE ISLAND CLUB AT LAKE MURRAY
Pine Island Club

150 Pine Island Road
Columbia, SC 29212

Page 49 of 414



South Carolina Electric and Gas Holding Company, Inc. /SCANA
- Corporation Service Company, (Registered Agent)

1703 Laurel Street '

Columbia, SC 29201

Mahdy Nicole Bellamy
331 Firetower Road
Irmo, SC 29063

Matthew Bellamy
331 Firetower Road
Irmo, SC 29063

Lexington County Coronor’s Office
Attn: William E. Wells, Acting Coronor
117 Duffie Drive

Lexington, SC 29072

Lexington County Sheriff’s Department

Sheriff Lewis McCarty/ Chief Operating Officer
521 Gibson Road

Lexington, SC 29072

. Lexington. County Medical Center Auxiliary
- Michael J. Biediger, (Registered Agent)
2720 Sunset Boulevard
West Columbia, SC 29169

%L// MW

CZsandra M. Myers and Bartholomew Myers :
Co-Personal Representatives for the
Estate of Evan Morris Myers

318 Forest Grove Lane

Columbia, South Carolina 29210

(803) 413-8729 or (803) 331-3618
Columbia, South Carolina

ZP.’ /g‘ 2014
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STATE OF SOUTH CAROLINA oy E

: % {“: ; N THE COURT OF COMMON PLEAS
' COUNTY OF J.€Xing7m I g ended.
cassand®a N M eyezs an& )

[Jiili g = - .CIVIL ACTION COVERSHEET

]

rsona | ot la'in (s) ) R

»PW e EStute o £ van Mom;»{{qer-? | R0/Y¥ cv-33 - 0A2/0
27?% Cﬁnso;‘_JéfeJanf/ _ 4]5;9‘ 2 C/abf

efendant s)njl

See de &n$s €onthu
(Please Pnnt)c’a:nﬁén dra u. M‘1¢f.$ Gnd e
Submitted By fomew) layers Cor Pp2 Telephone #: ? /
Address AV _Mﬂgﬁdql: Fax #:
: L Other: ad: A
: SC. RG.2,0 E-mail: ross:in: 3| ® qel.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, sngncd
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete
JURY TRIAL demanded in complaint. D NON-JURY TRIAL demanded in complamt
This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[T] This case is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below)

" Contracts Torts - Professional Malpractice Torts - Persoaal Injury Real Property

O  Constructions (100) [0  Dental Malpractice (200) ‘O  Assault/Slander/Libel (300) [ Ctaim & Delivery (400)
0 Debt Collection (110) O  Legal Malpractice (210) [0 Conversion (310) O Condemnation (410)
[0  Employment (120) [0 Medical Malpractice (220) [0 Motor Vehicle Accident (320) O Foreclosure (420)
0  General (130) Previous Notice of Intent Case # O  Premises Liability (330) [0 Mechanicixlien (430)
0  Breachof Contract (140) 20___ CP-____- O  Products Liability (340) O Pmﬁﬁon@) _
O  Other(199) [0  Personal Injury (350) ar iQQ (450) CC .
[0  Notice/ File Med Mal (230) T  Wrongful Death (360) O
3 Other(299) K Other (399) ]

' Inmate Petitions ‘ Administrative Law/Relief Judgments/Settiements A On
O PCR(500) [0 Reinstate Drv. License (800) [J  Death Settiement (700) [ Asbitration (900)
{3 Mandamus (520) [ IJudicial Review (810) O  Foreign Judgment (710) O Magistrate-Civil (910) /79
[0 Habeas Corpus (530) O Relief (820) O Magistrate’s Judgment (720) [ Magistrate-Criminal (920)
O Other (599) O Permanent Injunction (830) O  Minor Settlement (730) 33 ; Municipal (930)

[J Forfeiture-Petition (840) 0  Transcript of Judgment (740) 38 Proba!c Court (940)

O Forfeiture-Consent Order (850) [ Lis Pendens (750) = o ;.-: SCDOT (950)

3 Other(899) [0  Transfer of Structured Settlement  [] ~ Worker’s Comp (960)

Payment Rights Application (760) [] Zoning Board (970)
[0  Confession of Judgment (770) {0 'Public Service Commission (990)
Special/Complex /Other [J. Petition for Workers ' [0 Employment Security Commission
Compensation Settlement (991)
Approval (780)
0  Environmemal (600) [0 Pharmaceuticals (630)
O  Automobile Arb. (610) [ Unfair Trade Practices (640) [0  Other (799) ] Other (999)
O . Medical (620) " [ Foreign Subpoenas (650) '
O Other(699) 3 Motion to Quash Subpoena
in Out-of-County Action

a Sexual Predator (510) (660)

CS;bmlttmg Party Sngnature v ' Date° (p / g / ‘ ’7
Ssand 4 M. ,zs "é gfg,/Zijggo # Suan /I'tnfd
Note: anolous civil proceed may bgu ject to sanct:ons pursuant to ‘z(CP I(ule % So lina Frivolo

.Civil Proceedings Sanctions Act, $.C. Code Ann. §15-36 10 et. seq.
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DEFENDANTS (Civil Action Coversheet Continuation)

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS, . o
a non-profit organization A/K/A PINE ISLAND CLUB AT LAKE MURRAY ey i
Pine Island Club ‘ | C
150 Pine Island Road Dr TR

Columbia, SC 29212 . AL o2

- South Carolina Electric and Gas Holding Company, Inc. /SCANA
Corporation Service Company, (Registered Agent)

1703 Laurel Street :

Columbia, SC 29201

Mandy Nicole Bellamy

331 Firetower Road

Irmo, SC 29063 - | | 0 H l G

Matthew Bellamy _ : ‘ l NA L
331 Firetower Road - | |
Irmo, SC 29063 - , o - o

Lexington County Coronor’s Office
Attn: William E. Wells, Acting Coronor
117 Duffie Drive

Lexington, SC 29072

Lexington County Sheriff’s Department »
Sheriff Lewis McCarty/ Chief Operating Officer
521 Gibson Road

Lexington, SC 29072

~ Lexington County Medical Center Auxiliary
Michael J. Biediger, (Registered Agent)

2720 Sunset Boulevard " o (
West Columbia, SC 29169

A :

Cassandra M. Myers and Bartholomew Myers
~ Co-Personal Representatives for the

Estate of Evan Morris Myers

318 Forest Grove Lane

Columbia, South Carolina 29210

(803) 413-8729 or (803) 331-3618

BY:

Columbia, South Carolina

Za“ /8 — 2014
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS

N N’

COUNTY OF LEXIN GTON CIVIL ACTION NO. 2014-CP-32-02210

Cassandra M. Myers and Bartholomew
Mpyers in their capacity as Co-Personal
Representatives of the Estate of

Evan M. Myers,

- SECOND AMENDED COMPLAINT
v (Jury Trial Demanded)

)
)
)
)
)
Plaintiffs, )
)
)
; Negligence; Gross Negligence; Wrongful Death

The Consolidated Employee Recreation
Clubs, a non-profit organization a’k/a Pine )
Island Club at Lake Murray; South Carolina)
‘Electric and Gas Holding Company, Inc.; )
SCANA; Mandy Nicole Bellamy,

Defendants.

The Plaintiffs above-named, complaining of the Defendants, above-named, does allege and
show unto this Honorable Court as follows: |
1. That the Plaintiffs Cassandra M. Myers and Bartholomew Myers are acting to commence this
a‘ction as Co-Personal Representatives of the Estate of Evan Morris Myers, their now
deceased son; both are citizens and residents of the Couhty of Lexihgton, State of Sopth
Carolina and are subject to the jurisdiction of the Court. |
a. Plaintiffs are bringing this action for the benefit of themselves, as the decedent‘s
‘mother a.nd father, the statutory beneficiaries and as th.e intestate survivors of Evan
M. Myers, the adfninistrators herein; stated; and his bréther, Ryan E. Myérs a

stétutory beneficiary, in accordance with Section 15-51-10 of the South Carolina
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Page 53 of 414



n _iCo'de of Laws, 1976, as amended and the other statues for such cases so madéand™ =~
provided. | | |
Upon information and belief, Defendants, The Consolidated Empldyee_Recreation Clubs, a
non-profit organization A/ K/A Pine Isl\and Club at Lake Murray (hereinafter the "Pine Island
Club"), incorporated and duly organized and existing under the laWs of the State of South
Carolina, Baving its principal place of business in the County of Lexington, Sfate of South
Carolina, and is subject to the juriédiction of this court.
a.  Upon information and belief, Pine Island is a private, membership and guests only
~ club, which maintains access to natural freshwatelfs for recreational purposes at Lake
Murray, which is open exélusively té efnployees of SCE&G Hol&ing Combany, Inc.
and/or employees of SCAN A Corporation (the parent company of SCE&G Holding
Company, Inc.), their family and invitcd guests.
Upon information and belief, Defendants, SCE&G Holdi;lg Company, Inc./SCANA,- ais av
corporation duly organized and existing under the laws of the State of South Carolina, having
- 1ts principal place of business in the County of Richland, Siate of South Carolina. Further
that at all times complained of hergin, SCE&G Holding Company, Inc. /SCANA, operated,
and maintained the natural freshwaters ofLake Murray, located iﬁ Lexington and Saluda -
| Counties including, but not limited to the natural freshwaters extending to the Pine Island
Club at Lake Murray, Lexington County, South Carolina, and herein named is subject to the
jufisdictioﬂ of this court.. |
Upon information and belief, Defendant, Mandy Nicole Bellamy is a citizen and resident of

the Town of Irmo, in Richland County, State of South Carolina, with membership privileges

Page 2 of 12

Page 54 of 414



10.

11.

12,

—--and /or permission and /or access to the premises owned or operated-by-Rine Island-Club,— -~ .-

and/or an agent or servant acting on behalf of Pine Island Club; and .is subject to the
jurisdiction of this court.

Onor aboiit Wednesday, June 1 5,201 1, Mandy Nicole Bellamy (hereinafter "Mandy") invited
Evan Morris Myers (hereinafter,- "Evan") to go swimmirig at the Pine IslandiCh’ib.

Evan, under the care, custody, and control of Mandy, rode with-Mandy to the Pine Island

Club in her vehicle that afternoon.

. Evan entered the Pine Island Club with Mandy that afternoon as her guest.

No signs were posted at-the Pine Island Club at or around the freshwater swimming area
informing guests they were prohibited from swimming in the freshwater swimming area.

No signs were pbsted at the Pine Island Club at or around the freshwater swimming area

- warning guests of the dangers of swimming within the freshwater swimming area, including

notice that no lifeguard was on duty or notice thét certain hazards exist under ihe water
therein. |

No lifeguards were cmployed by the Pine Island Club who were assigned to monitor the
freshwater swimming area.

No safety equipment, such as free-floating buoys, life-preservers, or floats, wer.eA present in
or around the freshwater swimming area to prevent drpwning, assiét a distressed swimmer,.
or to assist in the rescue of a distressed swimmer. |

The caretaker was present at the Pine Island Club while Evan and Mandy were present at the

Pine Island Club.
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13.

14.

IS.

16.

17.

18.

19.
20.

21.

At leést two lifeguards were present in or around the swimming pool at the Pine Island Club
while Evan and Mandy were present at the Pine Island Club. | |

Employees, agents, and/or representatives of the Pine Island Club had actual and constructive
knowledge that Mandy and Evan were on the premises and were swimming in the freshwater
area.

- ! _
Employees, agents, and/or representatives of the Pine Island Club had actual or constructive
knowledge that a storm was approaching.

Employees, agents, and/or representatives of the Pine Island Club mdeﬁdok to take certain
precautions to warn of the oncbming storm aﬁd ensure the safety of their guests and property,
including, without limitation, closing and clearing the pdol loca;[ed upon the premises.

Employees, agents, and/or representatives, however, failed to warn Evan of the onéoming

-~ storm, failed to warn Evan of the known hazards associated with swimming in the freshwater

area, failed to supervise their swimming activities and ensure their safety, and failed to take

any steps to clear the freshwater in which Mandy and Evan were known to be swimming.

While Mandy and Evan were swimming, Evan drowned, thereby suffering death.

FIRST CAUSE OF ACTION
(Negligence)

Plaintiffs incorporate all previous allegations herein by reference.

A=

Evan was an invitee of the Pine Island Club. _

The Pine Island Club owed Evan a duty of care as its guest.
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22.

23.

The Pine Island Club owed Evan a duty to warn him of any known dangerous conditions

and/or hazards, a duty to ensure his safety while upon the Pine Island Club’s premises, and

a duty to take reasonable steps to prevent injury to his life or limb while upon the premises.

. Defendants deviated from the established and/or applicable standards of care and were

negligent in each of the following particulars:

a.

Failed to have sufficient policies and procedures to protect the and safety of lawful
members and their lawful guests using the swimmiﬁg beach.

Failed to have sufficient training of Defendants’ employees and agents, namely but
not limited to life guards and caretaker(s) in order to protect the and safety of lawful
members and their lawful guests using the swimming beach. N

Failed to have any safety equipment at br near the swimming beach to assist with a
potential water rescue and otherwise protect the and safety of lawful members and
their lawful guests using the swimming beach.

, J
Failed to have, erect or display any warning of known dangerous conditions at or near

the swimming beach on the -afternoon of Evan’s death when such warnings were

required to protect the and safety of lawful members and their lawful guests using

~ the swimming beach.

Failed to have employees and or agents warn Evan or Mandy Bellamy of known

. dangers in the waters at the swimming beach on the afternoon of Evan’s death when

such warnings were required to protect the and safety of lawful members and their

lawful guests-using the swimming beach.
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Failed to close the swimming beach on the afternoon of Evan’s death when such was
required to protect the and safety of lawful members and their lawful guests usihg
the ’swimming beach.

Failed to have life guards at the swimming beach on the afternobn of Evan’s death
when such was required to protect the well-being and safety of lawful members and
their lawful guests using the swimming beach. -

Other negligent, conduct and/or omissions which may be identified through
discovery.

Defen(dants failed to post adequate signs, issue warnings listing safe swimming
practices, caqtioniné swimmers and patrons of the club of the need to avoid the
hidden natural 4safety hazards of uneven terréin under the water; warning of the
hiddenA hazards of swimming in unclear waters and infbrming éwimmers of the
location of safety equipment and emergéncy telephones;

Defendants failéd to provide adequate depth markers to inform swimmers of the
depth of the water and to inform swimmers of that depth before swimmers enter the
water. |

Defendants failed to furnish and supply suitable safeguards, noticés, markers and
warning signs, indicating thé depth of the water and the dangerous places in and
about the waters connected with their beaches.

Defendants failed to furnish life ropes, rafts or otiler safeguards, devices‘ and

3
appliances ordinarily and customarily used and furnished at recreational swimming

- areas and beach facilities.
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24.

25.

Defendants failed to have at hand proper rheans, instruments and appliances for
resuscitating patrons anci swimmers who were in need thereof.

Defendants failed to establish aquatic emergency procedures.

Defendaﬁts failed to deny access to Pine Island when it could not or would not
provide safety components and procedures as outlined above.

Defendants’ employees, including its lifeguards and caretaker, failed to close and.
clear the freshwater swimming area in the face of an approaching storm;
Defendants’ employeés; including its 1fieguards and caretaker, failed to communi
Defendants failed to prevent decedent from drowning at the Pine Island Club at Lake

Murray.

As a direct and proximate result of the above-referenced negligence of the Defendants, the -

a.

b.

€.

* heirs and family of Evan Morris Myers have suffered the following injuries and damages:

funéral expenses;, |

indescribable grief and sorrow;

loss of consortium, lbve, companibnshjp, and advice;
wounded feelings;

mental shock and suffering.-

On information and belief, Plaintiffs are entitled to actual and punitive damages against

Defendants for the damage caused by their negligence, together with such other and further

-~

relief this court deems just and proper.
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26.
27.
28.

29.

30.

SECOND CAUSE OF ACTION
(Gross Negligence and/or Recklessness)

Plaintiffs incorporate all previous allegations herein by reference.

Evan was an invitee of the Pine Island Club. )

~ The Pine Island Club owed Evan a duty of care as its guest.

The Pine Island Club owed Evan a duty to warn him of any known dangerous conditions

and/or hazards, a duty to ensure his safety while upon the Pine Island Club’s premises, and

a duty to take reasonable steps to prevent injury to his life or limb while upon the premises,

including the freshwater swimming area.

Defendants deviated from the established and/or applicable standards of care and were

grossly negiigent and reckless in each of the following particulars:

a.

Failed to have sufficient policies and procedures to protect the and safety of lawful

members and their lawful guests using the swimming beach.

Failed to have sufficient training of Defendants’ employees and agents, namely but

not limited to life guards and caretaker(s) in order to protéct the and safety of lawful

members and their lawful guests using the swimming beach. _

2

Failed to have ahy safety equipment at or near the swimming beach to assist with a

~ potential water rescue and otherwise protect the and safety of lawful members and

their lawful guests using the swimming beach.
Failed to have, erect or display any warning of known dangerous conditions at or near

the swimming beach on the afternoon of Evan’s death when such warnings were
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required to protect the and safety of lawful members and their lawful guests usilllg‘
the swimming beach.

Failed to have employees,and or agents warn Evan or Mandy Beilan’w of known
dangers in the waters at the swimming beach on the afternoon of Evaﬁ’s death when
such warnings were required to protect the and safety of lawful membgrs and their
blaw’ful guests using the ‘swimrrii.rxg beach.

Failed to close the‘ swimming beach on the afternoon‘ of Evan’s death When suc.h was
required to. protect the and safety of lawful members and their lawful. guests using
'the-swimming beach.

Failed to héve life guards at the sWinnﬁing beach on the afternoon of E-'van’s death
when éuc'h was requiréd to iﬁrotect the wéll-,being and safefy of lawful members and -
their lawful ‘guests using thé swimming i)each. | | |
Other negligent,' conduct and/or omibsjsions which may be identified through
d‘iscovery..

: Deféndants fai.]ed to post adequate signs, issue warnings listing safe swimming
practices, cautioning swimmers and patrons of the club of the ﬁeed to avoid the
hidden’ natural s'afety hézards of unéven terrain under the water; WaminQ of the
- hidden ha’za%ds of swimming in unclear waters and informing sWimm¢rs of .the
location of safety equipment and emergency telephones; |
Defendants failed to provide adequafe .depth markers to inform swimmers of the

depth of the water and to inform swimmers of that depth before swimmers enter the

water.
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31.

Defendants failed to furnish and supply suitable safeguards, ‘notices, ina:kers and
warning signs, indicating the depth of the water and the dangerous places in and
about the waters connected with their beaches.

Defendaﬁts failed to furnish life ropes, rafts or other safeguards, devices and
appliaﬁces ordinarily and customarily ‘used- and furnished at recreational swimming
areas and beach facilities. |

Def¢ndants failed to have at hand prbper means, instruments and appliances for
resuscitatiﬁg patrons and swimmers who were in need thereof.

Defendants failed to establi'sh aquatic emergency procedures.

Defendants failed to deny access to Pine Island when it could not or would not
provide safety components and procedures as outlined above.

Defendants’ employees, including its lifeguards and caretaker, failed to close and
clear the freshwater swimming area in the face of an approaching storm; §
Defendants’ employees, inciuding its lﬁeguafds and caretaker, failed to communi

Defendants failed to prevent decedent from drowning at thé Pine Island Club at Lake

Murray.

As a direct and proximate result of the above referenced gross negligence and recklessness

of the Défendants, the heirs and family of Evan Morris Myers have suffered the following

injuries and damages:

a.

b.

funeral expenses;

indescribable grief and sorrow;

loss of consortium, love, companionship, and advice;
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32.

33.

34.

35.

d. wounded feelings;

e. mental shock and suffering.

On information and belief, Plaintiffs are entitled to actual and punitive damages against
Defendants for the damage caused by their negligence, together with such other and further
relief this court deems just and proper.

THIRD CAUSE OF ACTION
(Wrongful Death)

Plaintiffs realleges the foregoing allegatio.ns of this complaint contained in the foregoing
pa}agraphs.

As specifically set forth above in the First and Second causes of action, 'Defendants owed
Evan a duty of care and breached that duty of care which proi{imately caused his death.
Plaintiffs are entitled under the law t;) recover certain actual and punitive dainag_es as the

result thereof to compénsate them for the following:

a. pecuniary loss

b. - mental shock and suffering

c. - wounded feeliﬁgs |

d. grief and sorrow

e.  lossof Companionship

f. deprivation of the use and comfort of the intestate's society, including the loss of his

experience; knowledge, and judgment in; managing the affairs of his self and his

beneficiaries.
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WHEREFORE, the Plaintiffs pray for a jury trial and for an award of any and all actual and

punitive damages to which Plaintiffs are or may be entitled under the law. -

This the [fday of{éM ,2015.

KROMPECHER LAW FIRM, PLLC

Pedro E. Krompechér
SC State Attorney Bar
~ P.O. Box 6639
Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

.+ 10048

BELLAMY, RUTENBERG, COPELAND,
" EPPS, GRAVELY & BOWERS, P-A.

BY:
Benjamin £/, Baroody _
SC State Attorney Bar No.: 72533
P.O. Box 357

- Myrtle Beach, South Carolina 29578
Telephone: (843) 448-2400
Facsimile: (843) 448-3022
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ORIGINAL

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
)
Cassandra M. Myers and Bartholomew ) Civil Action No.: 2014-CP-32-02210
Myers in their capacity as Co-Personal )
Representatives of the Estate of Evan M. )
Myers, )
: ) _ DEFENDANTS
Plaintiffs, ) THE CONSOLIDATED EMPLOYEE
) RECRETATION CLUBS, A NON-PROFIT
vs. ' ‘ )  ORGANIZATION A/K/A PINE ISLAND
) CLUB AT LAKE MURRAY,
The Consolidated Employee Recreation ) SCE&G HOLDING COMPANY, INC.,
Clubs, a non-profit organization a’k/a Pine ) AND SCANA'’S
Island Club at Lake Murray, South Carolina ) ANSWER
Electric and Gas Holdmg Company, Inc ) TO PLAINTIFFS’
and SCANA 5 ) SECOND AMENDED COMPLAINT
- )
Defendants. ) (Jury Trial Requested)
) . :
)

To: PEDRO E. KROMPECHER, III, ESQUIRE, AND BENJAMIN BAROODY, ESQUIRE,
COUNSEL FOR PLAINTIFFS:

The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a Pine Island

- Club at Lake Murray (“Pine Island”)' SCE&G Holding Company, Inc., and SCANA (“SCANA")

(collectrvely referred to as “Defendants”) reserving the nght to ﬁle a motion under Rule 12 of
the South Carolina Rules of C1v11 Procedure, or any other dlsposmve rnotlon respond to the
Amended Complaint of Cassandra M. Myers and Bartholomew Myers in their capacity as Co-
Personal Representatives of the Estate of Evan Morris Myers, by denying each and every

allegation not hereinafter specifically admitted, demanding strict proof thereof, and further

respond as follows:
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FOR A FIRST DEFENSE AND BY WAY OF ANSWER

Each‘and every allegation not herein admitted is hereby denied and strict proof thereof

demanded.

As to the allegatiohs of Paragraph 1 régarding Plaintiffs’ county of residence, Defendants

respond by stating they lack sufficient knowledge or information in which to form a

belief as to the allegatidns regarding Plaintiffs’ county of residency and therefore deny

the same and demér_id strict proof thereof. The remaining aliegations of Péragraph 1, not
including subparts, contain conclusions of law and do not require a response. To the
extent a response is réquifed, DefendantQ' deny the allegaﬁons of Paragraph 1, not
including subparts, which a;e of could be construed as allegations of negligence or other
wrongdoing by Defendants and demand strict proof thereof.

~ The al]égationé of Paragraph 1, subpart a, contain conclusions of law and do not require a

response. To the extent a responsé is required, Defendants deny the allegations of -

Paragraph 1, ~subpaﬁ a, whiéh are ér could be construed as allegations of negligence or

other wrongdoing by Defendants and demand strict proof thereof,

| Defendants admit only so much of the allegations of Paragraph 2, not inc<luding subparts,

- which allege Defendant Pine Island is a non-i)roﬁt organization incorporated and duly
organized under the laws of the state of South Caroli'na.' The remaining allegations of
Paragraph 2, not including subparts, are denied and strict proof thereof demanded.
Defendants admit the allegations of Paragraph 2, subpart a, as stated. Defendants deny
the allegations of Paragraph 2, subpart’ a, which are or could be construed as allegations

of negligence or other Wrongdoing by Defendants and demand strict proof thereof

2
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10.

Defendants admit only so mucﬁ of the allegations of Paragraph 3, which allege .
Defendants SCE&G Holding Corp>oration and SCANA are jural entities incorporated and
duly organized under the laws of the State of South Carolina. The freshwaters of Lake
Murray are operated and maintained by SCE&G. Defendants deny the allegations of

Paragraph 3, which are or could be construed as allegations of negligence or other

-wrongdoing by Defendants and demand strict proof thereof.

Regarding Paragraph 4, upon information and belief, Defendants admit Defendant Mandy

Nicole Bellamy’s citizenship/residence. Due to her being a child of a South Caroiina

Electric & Gas employee, Defendant Mandy.Nic'ole Bellamy possessed “menibership

privileges and/or permission and/or access to the premises” at-Piﬁe Island on June 15,
2011. However, Defendants deny Defendant Mandy Nicoié-Bellamy is ‘o'r was an agent
ot servant of Defendants as it pertains to the operation of Pine Island Club. Defendants
deny the allegations of Paragraph 4, which are or could be construed as allegations of
negligence or _bother wrongdoing by Defendants kand demand strict proof théreof.
Defendants further note Plaintiffs have dismissed Mandy Nicole Bellamy by consent

order, WhiCh is on file with the Lexington County Clerk of Court.

Upon information and belief, Defendants admit the allegations of Paragraph 5.

_ Defendants admit only so mugh‘of the allegatidns of Paragraph 6 that allege that Evan

Myers rode with Mandy Nicole Bellamy to the Pine fsland Club in her vehicle on June
15, 201:1. Defendants deny the allegations of Péragl'aph 6, which are or could be‘
construed as allegationé of negligence or other wrongdoing.by Defendants or Mandy
Béllamy and demand strict proof thereof. |

Upon information and belief, Defendants admit the allegations of Paragraph 7.

3

Page 67 of 414



11.

12.

13.

14.

Defendants deny the allegations of Péragraph 8 as worded, and demand strict proof
thereof. It is uncontroverted that there existed at Defendant Pine Island Club’s swimming

beach signage informing swimmers that they swim at their own risk. Defendants -

~ specifically deny the allegations of Paragraph 8, which are or could be construed as

allegations 6f negligence or other wrongdoing by Defendants and demand strict proof
thereof. Defendants further note that Defendant Pine Island Club’s swimming beach was

not the situs of the subject accident..

Defendants deny the allegations of Paragraph 9 as worded, and demand strict proof

thereof. It is uncontroverted that there existed at Pine Island Club’s swimming beach
signage informing swimmers that they swim at their own risk. Defendants specifically
deny the allegations of Paragraph 9, which are or could be construed as allegations of

negligence or other wrongdoing by Defendants and ‘demand strict proof  thereof.

" Defendants further note that Defendant Pine Island Club’s swimming beach was not the

situs of the subject accident.

Defendants admit the allegatioﬁs of Pai‘agraph 10. Defendants further assert that
sWimmers at the Pine Island Club’s swirﬁming béach are infoﬁned that theby swim in the
freshwaters of Lake'Murray’at their own’ risk.v ‘Defendants further note that Defendant
Pine Island Club’s SWimniing beach3 was not the situs of the subject accident.

Conceming Paragraph 11, Defendants aver that Defendant Pine Island Club’s swimming
beach was not the situs of the subject accident. Defendants épeciﬁcally deny the
allegations of Paragraph 11, which are of éould be construed as aHegations of negligence

or other wrongdoing by Defendants and demand strict proof thereof

4
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15.

16.

17.

18.

19.

- 20.

21.

Defendants admit only so much of the allegations of Paragraph 12 as would allege that

_JW Seay, caretaker for the Pine Island Club, was on Pine Island on the day of the subject

accident. Defendants deny any allegations of Paragraph 12 which are or could be
construed as allegations of negligence or other wrongdoing by Defendants and demand

strict proof thereof.

Defendants lack sufficient information upon which to form a belief as to the allegations

contained in Paragraph 13 and, therefore, deny the same and demand strict proof thereof.

Defendants lack'sufﬁcien't information upon which to form a belief as to the allegations

‘contained in Paragraph 14 and, therefore, deny the same and demand strict proof thereof.

Upon information and belief, Deféndants admit the allegations of Paragraph 15.
Derfendant>s reserve the right to amend this‘ response shoqld further ihvestigatioﬁ or
discovery necéssitate thé same.

Defendants deny the allegations of Paragraph 16 as worded and demahd strict proof
thereof. Moreover, to the extent the allegations of Paragraph 16 contain'conclusions of
law, Defendants need not rcspond. Further, Defendants note that it is axiomatic in South
Carolina that landowners are not the insures of any per'soln"s safety upon théir land.
Regarding Paragraph 17, Defendants admit Plaintiffs’ decedent, Evan Morris Myers,
accidentélly dfowned while swimming in the fresh waters Lake Murray beyond the
confines of the Pine Island Club swimming_beach on June 15, 2011. Defendants deny tile
allegations of Paragraph 17, which are or could be construed as allégations of negligence
or other w?ongdoing by Defendants and demand strict proof thereof.

Regarding Paragraph 18, Defendants admit Plaintiffs’ decedent, Evaﬁ Morris Myers,

accidentally drowned while swimming in the fresh waters Lake Murray beyond the

5
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22.

- 23,

4.

25,

26.

27.

28.

confines of the Pine Island Club swimming béach on June 15, 2011. Defendants deny the
allegations of Paragréph 18, which are or .could be construed as allegations of negligence
or other wrongdoing by Defendants and demand strict proof thereof, |

Reéponding to the allegations of Péragraph 19, Defendants restate and reassert their
responses and defenses as set forth in Paragraphs 1 through 18 above.

The allegations of Paragraph 20 set forth conclusions of law, which require no response
from Defendants. To the extent a response is required, Defendants deny fhe allegatiéns
of Paragraph 20, which are or could be construed as allegations of negligerice or other
wrongdoing Ab’y Defendanté and demand strict proof thereof.

The allegations of Paragraph 21 set forth conclusions of iaw, which require no response
from Defendants. To the extent a response is required, Defen&ants deny the allegations
of Paragraph 21, which are or could be construed as allegations of negligence or other
wrongdoing by Defendanté and demand strvict. proof thereof. |

The allegations of Paragraph 22 set forth conclusions of law, which require no response

- from Defendants. To the extent a response is required; Defendants deny the allegations

of Paragraph 22, which are or could be construed as allegations of negligence or other
wrongdoing by Defendénts and demand strict proof thereof.

Defeﬂdants deny the allegations of Paragraph 23, including all subparts; and demand
strict proof thereof. |

Defendants deny the allegations bf Paragraph 24, including all subparts, and demand
strict proof thereof.

Defendants deny Plaintiffs are entitled. to the relief sought within Paragraph 25 and

demand strict proof thereof.

6
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29.

30.

31.

32.

33.

34.

35.

36.

37.

Responding to the allegations of Paragraph 26, Defendants restate and reassert their

responses and defenses as set forth in Paragraphs 1 through 25 above.

The allegations of Paragraph 27 set-forth conclusions of law, which require no response
from Defendants. To the extent a response is 'required, Defendants. deny the allegations
of Paragraph 27 which are or could be construed as allegations of negligence or other
wrongdoing by Defendtmts and demand strict proof thereof.

The allegations of Paragraph 28 set forth conclusions of law, which require no response
from Defendants. To the extent a response is required, 'Defendants deny the allegations
of Péragrahh 28 which are or coulbd be construed as allegations of 'negligence or other
wrongdoing by Defendants and demand striet proof thereof.

The allegations of Paragraph 29 set forth conclusions of law, which require no response

from Defendants. To the extent a response is required, Defendants deny the allegations
\ ) .

of Paragraph 29 which are or could be construed as allegations of negligence or other

wrongdoing by Defendants and demand strict proof thereof. (
Defendants deny the allegations of Paragraph 30, including all subparts, and demand

strict proof thereof. ' :

Defendants deny the allegations of Paragraph 31, including all subparts, and demand

strict proof thereof.

Defendants deny Plaintiffs are entitled to the relief sought within Paragraph 32 and
demand strict proof thereof. |

Responding to the allegations of Paragraph 33, Defendants restate and reassert their
responses and defenses as set forth in Paragraphs 1 through 32 above.

Defendants deny the allegations of Paragraph 34 and demand strict proof thereof.

7
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38.

39.

40.

41.

42.

43.

Defendants deny'Plain‘tiffs are entitled to the relief sought within Paragraph 35, including
all subparts, and demand strict proof thereof.

Defendants deny Plaintiffs are entitled to the relief sought within their “Wherefore”

Paragraph, and demand strict proof thereof.

FOR A SECOND DEFENSE -
The allegations contained in the Complaiﬂt fail to set forth é_ufﬁcient facts to constitute a
cause of action as to Defendants and, therefore, the Complaint must be dismissed
pursuant to Rule 12(b)(6) SCRCP. |

FOR A THIRD DEFENSE

Defendants rely upon and assert all affirmative defenses as may be available under Rules

- 8 and 12 of the South Carolina Rules of Civil Procedure and any and all affirmative

defenses as may be discovered as discovery proceeds.
FOR A FOURTH DEFENSE

Defendants assert that some or all the claims against them may be barred by applicable

statute(s) of limitation or repose.

FOR A FIFTH DEFENSE

Plaintiffs are barred from recovery of punitive damages against Defendant Consolidated

Employee Recreation Clubs, a non-profit organization a/k/a Pine Island Club at Lake

-Murray or recovery of actual damages beyond the amount specified in said statutes by

virtue of Defendant Pine Island being a “charitable organization,” as defined in S.C. Code

~Ann. §§ 33-56-170 and -180. See also S.C. Codé Ann. § 15-78-120(a)(1) and (b).

8
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44,

45.

46.

47.

48.

FORA SIXTH DEFENSE
Plaintiffs’ ‘claims are barred from recovery by virtue of the Recreational Use Statute, S.C.

Code Ann. §§ 27-3-10 to -70.

FOR A SEVENTH DEFENSE
Defendants assert that some or all fhe claims agaihst them may be barred by the doctrine
of waiver, laches, and/or estoppel.

FOR AN EIGHTH DEFENSE

- Plaintiffs’ claims may be barred by the doctrine of unavoidable accident.

' FOR A NINTH DEFENSE

~ Any injuries or damages sustained by Plaintiffs was due to and caused and occasioned by

f’laintiff‘s decedent’s own action or conduct, or negli_gence, gross negligeﬁce,
recklessness, wi}lfulness énd wan'tsnness which was the direct and proximate: cause of
Plaintiffs; alleged injuries or damages, if any, and without which the same would not
have occurred and, 'therefore, due to Plaintiff’s decedent’s- sole negligence, gross
negli géhce, recklessness, winulness and wantonness, Plaintiffs’ claims are barfed.

FOR A TENTH DEFENSE
Even if Defendants were negligent in any respect, which is expressly denied, and such

conduct operated as a proximate cause of Plaintiffs’ alleged damages, if any, which is

-expressly denied, Defendants allege Plaintiff’s decedent’s negligent, grossly negligent,

" reckless, willful and wanton conduct contributed more than fifty percent (50%) to the

cause of the accident, and therefore, Plaintiffs’ claims are barred.

9
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49.

50.

51

52.

FOR AN ELEVENTH DEFENSE

Even if Defendants were negliggnt in any respect, which is expressly denied, and even if
such conduct on the part of Defendants operated as a greatér than fifty percent (50%)
céuse of Plaintiffs’ ialle.ged damages, if any, which is also denied,'.Défendants are enﬁtled
to a determination as to the percentage which Plaintiff’s decedent’s negligent, grossly
negligent, reckless, willful and wanton conduct contributed to Plaintiff’s decedent’s
accident and resulting injuries, if any, and to a reduction of any amount awarded to
Plaintiffs by an amount equal to the percentage of Plaintiff’s decedent’s own negligence.

FOR A TWELFTH DEFENSE

Any recovery by Plaintiffs must be reduced or offset by amounts Plaintiffs has received

or will receive from others for the same injuries claimed in this lawsuit.

FOR A THIRTEENTH DEFENSE
Any damages sustained by Plaintiffs were due to and caused by the intervening and
superseding acts of negligence, carelessness, récklessness, and gross negligence on the

part of third persons as a proximate cause of injuries as alleged, if any, and, therefore,

* these Defendants should not be liable to Plaintiffs in any sum whatsoever.

FOR A FOURTEENTH DEFENSE .
Any damages sustained by Plaintiffs were due to and caused by the sole negligence of .
third persons over which these Defendants had no control and, therefore, these

Defendants should not be liable to Plaintiffs in any sum whatsoever.

10
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53,

54.

55.

56.

FOR ‘A FIFTEENTH DEFENSE
Plaintiff’s decedent either knew or should have known of any alleged deficiencies in the
subject property and accepted the same with such /knowledge. Therefore, Plaintiffs’
claims are barred by PlaintifP's decedent’s assumption of risk.

FOR A SIXTEENTH DEFENSE

To the extent Plaintiff may be seeking punitive damages, punitive damages, as currently

awarded in South Carolina, are violative of the United States Constitution and South

Carolina Constitution, as well as the holding of State Farm Mutual Automobile Insurance

Company v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585 (2003), and the -

cases upon which it is based.

FOR A SEVENTEENTH DEFENSE

Pursuant to Cooper Industries, Inc. v. Leathexman_ Tool Group, Inc., 522 U.S. 424, 121 |
S.Ct. 1678 (2001), if punitive damages are recoverable, which is denied, the amount of °
punitive damages “[are] not réally a fact tried by the jury” therefore Plain'gift’s request for
punitive damages “to be determined by the jury” violates tﬁe United States Coﬁstitution.

FOR AN EIGHTEENTH DEFENSE

The U.S. Constitution’s Due Process Clause “forbids a State to use a punitive damages
award to punish a defendant for injury that it inflicts upon nonparties or those whom they

directly [do not] represent,” Phillip Morris USA v. Williams, 127 S.Ct. 1057, 1063 (U.S.

2007), and, therefore, to the extent Plaintiffs/Plaintiff’s decedent seeks an award of

punitive damages for potential or speculative harm to non-parties to the present action,

such prayer for relief is unconstitutional and must be struck from the pleadings and is

otherwise inadmissible at trial.

11
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57.

58.

59.

60.

61.

FOR A NINETEENTH DEFENSE

Notwithstanding Defendants’ prior defenses incorporating Cooper Industries, Inc. v.

Leatherman Tool Group, Inc., 522 U.S. 424 (2001) and State Farm Mutual Automobile

lﬂsurance Company v. Campbell, 538 U.S. 408 (.2003), and the cases upon which they
are based, in the event the trial court permits the jury to return a punitive damages award

in the instant case, such damages are to be limited to an amount that is no greater than the

jury’s award of actual damages, as explicated within Exxon Shipping Company v. Baker,
128 S. Ct. 2605 (2008).

FOR A TWENTIETH DEFENSE

Defendants plead any and all applicable protections afforded to them .under the South
Carolina Faimess in Civil Justice Act of 2011, codified at South Cérolina Code
Annotatéd Sections 15-32-510 to 15-32-540, as a defense to Plaintiff’s claims or request
for an award of punitive damages. |

FOR A TWENTY-FIRST DEFENSE

Defendants reserve the right to assert claims for contribution and indemnity against any
named party or a party not named in this action.

FOR A TWENTY-SECOND DEFENSE

Defendants assert and rely upon any and all defenses or benefits codified in S.C. Code

 Ann. §15-38-15 et. seq. including the right to have the jury apportion fault among any

named Defendants and any other party whether or not named.

FOR A TWENTY-THIRD DEFENSE

Defendants reserve the right to amend the Answer and to raise additional and/or

affirmative defenses as may become available or revealed to them during the course of

12
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the investigation and/or discovery in this case. Additioﬁally, Defendants incorporate by
reference those defenses articulated by thé other Defendants, which may be applicable tb
Defendants and their defense of Plaintiff’s liability and damages cases.

WHEREFORE, Defendants The Consolidated Employee Recreation: Clubs, a non-profit

organization a’k/a Pine Island Club at Lake Murray and SCE&G Holding Company, Inc., and

SCANA request that:

1. Plaintiffs take nothing by this action;
2. Ajudgment of dismissal be entered in favor of Defendants;
3. Defendants be awarded the cost of the suit incurred;

s
s

[SIGNATURE PAGE TO FOLLOW]
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Columbia, South Carolina
- October 19, 2015

By:

14

Respectfully submitted,
COLLINS & LACY, P.C.

PBansw

CHRISTIAN STEGMAIER
cstegmaier(@collinsandlacy.com
MEGHAN H. HALL
mhall@collinsandlacy.com

1330 Lady Street, Sixth Floor (29201)
Post Office Box 12487 '
Columbia, South Carolina 29211

(803) 256-2660 (Voice)

(803) 771-4484 (Facsimile)

ATTORNEYS FOR DEFENDANTS THE
CONSOLIDATED EMPLOYEE
RECREATION CLUBS, A NON-PROFIT
ORGANIZATION AKA PINE ISLAND
CLUB AT LAKE MURRAY, SOUTH
CAROLINA ELECTRIC AND GAS
HOLDING COMPANY, INC, AND
SCANA '

DEFENDANTS THE CONSOLIDATED
EMPLOYEE RECRETATION CLUBS,
A NON-PROFIT ORGANIZATION
A/K/A PINE ISLAND CLUB AT LAKE
MURRAY, SCE&G HOLDING

- COMPANY, INC.,, AND SCANA’S

ANSWER TO PLAINTIFFS’ SECOND
AMENDED COMPLAINT

These Defendants Demand a Trial by
Jury ' ,
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CERTIFICATE OF SERVICE
(2014-CP-32-02210)

The undersigned employee of Collins & Lacy, P.C. does hereby certify that on the 23™
day of September, 2015, a true and correct copy of the following was served on the below listed
counsel via electronic mail and/or by mailing a copy of same to said person(s) via the US Postal
Service with sufficient postage affixed thereto and return address clearly marked.

PLEADINGS:

e DEFENDANTS THE CONSOLIDATED EMPLOYEE RECREATION CLUBS, A
- NON-PROFIT ORGANIZATION F/K/A PINE ISLAND CLUB AT LAKE MURRAY
- AND SOUTH CAROLINA ELECTRICT AND GAS HOLDING COMPANY, INC.
AND SCANA’S ANSWER TO PLAINTIFFS’ SECOND AMENDED COMPLAINT

- COUNSEL SERVED: B ‘

Pedro E. Krompecher, 111
Krompecher Law Firm, LLC
Post Office Box 6639 .
Raleigh, North Carolina 27628

Benjamin A. Baroody
The Bellamy Law Firm
Post Office Box 357
Myrtle Beach, SC 29578

| Counsel for Plaintiffs

Susan R. McLeod

Columbia, South Carolina
October 19, 2015
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

3
COUNTY OF LEXINGTON ) FOR THE ELEVENTH JUDICIAL CIRCUIT
Cassandra M. Myers and Bartholomew
Myers in-their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers,

Civil Action No.: 2014-CP-32-02210

DEFENDANTS THE CONSOLIDATED -
EMPLOYEE RECREATION CLUBS, A
NON-PROFIT ORGANIZATION A/K/A
PINE ISLAND CLUB AT LAKE
MURRAY, SOUTH CAROLINA
ELECTRIC AND GAS HOLDING
The Consolidated Employee Recreation COMPANY, INC/SCANA’S

)
)
)
)
. )
Plaintiffs, )
)
)
|
Clubs, a non-profit organization a/k/a Pine ) ANSWERS TO INTERROGATORIES
) S .
)
)
)
)
)
)
)
)
)

VS.

Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company,
Inc/SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary.

o

!

Defendants.

TO: PEDRO E. KROMPECHER, T, ESQUIRE, COUNSEL FOR PLAINTIFFS';

Pursuant to Rule 33 of the. South Carolina Rules of Civil Procedure, Defendants, The
Cbnsolidated Employee Recreation Clubs, a non-party organization a/k/a Pine Island Club at
Lake Murray, South Carolina Electric and Gas Holding Coinpany, Inc/SCANA (“SCANA
Defendants™) aﬁswers to Plaintiff’s»First Set of Intérrogatories as follows:

GENERAL OBJECTIONS

L. Defendants object to each interrogatory to the extent it seeks information that constitutes
- evidence or reflects confidential communications between Defendants and their attorneys.
2. Defendants to the cxtent it seeks information that constitutes evidence or reflects trial

preparation materials or work product of the or their representatives, agents, or attorneys.
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Defendants will remove those documents from ﬁles, records or other documents to be the
products that come within the foregoing objections. If there are documents witlﬂleldbaséd
on the privilege, Defendants will provide Plaintiff with a sepa;ate list of those documents.
Defendants object to each interrogatory to the extent it seeks information already availablé
to or equélly available to Plaintiff.

The following interrogatory ansWers‘ are based upon iﬁfonnation presently available .to
Defendants and are made without prejudice to the brights of Defendants to utilize

- subsequently discovered information.

By making a response to any interrogatory or documents request, these Defendants do not

inteﬁd or mean to waive ﬁle.attomey-cli ent privilege, the work-product doctrine or any other
privilege, objection or other limitations upon discovery as to that interrogatory or as to any
other present or future request for discovery. |

Defendants object to each interrogatory in excess of 25, inpluding subparts, as a violaﬁon of
Rule 33.

All answers to the interrogatories and responsesA to tile requests for ﬁroduction of documents
are made Without the waiver of these general objections, or the specific objections which are
‘herein aﬁer set forth.

" The foregoing objections are general ones applicable to all categories of information to be
produced. The following responses to any particular item of information should be deemed
to include these objections and categories.

'DEFENDANTS? ANSWERS TO PLAINTIFES? INTERROGATORIES

Detail your relationship with every other defendant as it existed on the date of the

Incident.
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RL‘;PONSE SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly vague as to the term “relationship.” SCANA
Defendants further object to this Interrogatory on the grounds that it seeks
information wunlikely to lead to any admissible evidence. Subject to and
notwithstanding these objections, the Pine Island Club is a recreational facility
- operated by Consolidated E Employee Recreation Clubs, and is incorporated as an
eleemonsynary/non-profit organization. SCE&G Holding Corporation and SCANA
are jural entities incorporated and duly organized under the laws of the State of

South Carolina. The freshwaters of Lake Murray are operated and maintained by
SCE&G.

On the date of the Incident, detail your relationship with the Pine Island Club.

RESPON%E SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly vague. as to the term “relatxonshlp ”  SCANA
Defendants further object to this Interrogatory om the grounds that it seeks
information unlikely to lead to any admissible evidence. Subject to and
notwithstanding these objections, the Pine Island Club is a recreational facility
owned by Consolidated Employee Recreation Clubs, and is incorporated as an
eleemonsynary/non-profit organization. SCE&G Holding Corporation and SCANA
are jural entities incorporated and duly organized under the laws of the State of

South Carolina. SCANA employees who choose to become members of the Pine

Island Club possess “membershlp privileges and/or permission and/or access to the
premises” at Pine Island. The freshwaters of Lake Murray are operated and
maintained by SCE&G. :

In regards to the Pine Island Club and its surrounding area, please describe in-detail your

relationship in terms of duties, responsibilities, security, ownership, management and

financial obligations or otherwise,

RESPONSE: The Pinc Island Club is a recreational facility operated by
Consolidated Employee Recreation Clubs, and is incorporated as an-

eleemonsynary/non-profit organization. Pursuant to its articles of incorporation,
the Pine Island Club operates, “to promote the welfare and to provide a better
fecling of fellowship among the employees of SCANA and its subsidiaries through
social functions and accommodation of members and their friends, and to provide a
clubhouse, clubrooms, and other conveniences and generally to afford Members and
their friends all the usual privileges, advantages, conveniences, and accommodations
of a Chapter and non-profit organization.” Membership in this chapter shall be
limited to full time regular employees and retired employees of SCANA and its
subsidiaries or its predecessor companies or compames merged with it. Members
~ pay for membership in the chapter.
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What was your relationship wifh Pine Island Club from January 1, 2006 to the date of the

" . Incident? (Please detail all duties and responsibilities as well as all ownership interests

and management and operational roles).
P]easg identify the names, addresses, and phone numbers of the persons who you believe
to have the knowledge of your relationship with Pine Island Club -during the 90 days

before the Incident up to aﬁ including the date of the Incident.

'RESPONSI‘ SCANA Defendants obJect to this Interrogatory on the grounds that it

is overly broad unduly burdensome, and vague as to the term “knowledge.” Subjectv
to and notwithstanding these objections, John W. Seay is the permanent caretaker
of Pine Island Club and would have knowledge relevant to Pine Island Club.

‘ Please identify the names, addresses and phone numbers of the per‘sdns who you believe

to have knowledge about the Incident,

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad, unduly burdensome, and vague as to the term “knowledge.”
Subject to and notwithstanding these objections, SCANA Defendants assert that the
following named persons would be witnesses to this incident,

Mandy Bellamy
Defendant

c/o Collins & Lacy, P.C.
PO Box 12487 '
Columbia, SC 29211

Matthew Bellamy
Defendant

c/o Collins & Lacy, P C.
PO Box 12487 .
Columbia, SC 29211

Clyde Evan McPherson
" 301 Barmount
Columbia, SC, 29210
803-217-8322 S ' E
802-206-9448
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Kim McPherson

301 Barmount
Columbia, SC, 29210
(803) 238-4715

(803) 924-2896

John W, (“JW?”) Seay
c/o Collins & Lacy, P.C.
PO Box 12487 '
Columbia, SC 29211

Identify all persons, including members of Pine Island Club, who based on their job
duties and responsibilities with any entity, would have knowledge of any complaints,
allegations, lawsuits ot notices received Pine Island Club with the five (5) years before
the date of the Incident up to an including the date of the Incident.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information unlikely to lead to any

admissible evidence. Subject to and notwithstanding these objections, upon
information and belief Pine Island Club has not been the subject of any lawsuit in

the last five years. The following persons would have knowledge of any -

complaints/allegations/lawsuits/notices served upon Pine Island Club within the last
five years:.

Frank Bouknight
SCANA, Claims Department
- ¢/o Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211
« SCANA Legal Departmént Personnel
If you are an entity, identify all officers of your entity, all members of your board of

directors, and all of those individuals who during the month when the Incident took place

had any role in safety, security or supervision of any part of Pine Island Club. For each

responsive individual, identify their (1) employer, (2) job title, and (3) job duties and

responsibilities on the date of the Incident.
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RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information unlikely to lead to any
admissible evidence. Defendants further object on the grounds of relevance, as the
names, employers, job titles and job duties of the board of directors and officers of
Defendant SCANA and Defendant SCE&G are not relevant in this case. Subject to
and notwithstanding these objections, the following were Officers or members of the
Board of Directors for Pine Island Club in 2011:

Officers:

Pam Hutto (Past President)
Keith Costley (President)
Carole Shealy (Vice President)
Sharon Dovell (Secretary)

~ Vanessa Abercromble (Assistant Secretary)
Wayne Miller (Treasurer)

Ken Jackson (Assistant Treasurer)

.Lynda Love Orange (Social Chairperson)

. Cindy Westmoreland (Assistant Social Chairperson)
Sherry Drennan (Reservation Coordinator)
Stacy Shuler (Management Representative) -
Kevin Marsh (Officer Representativc)

- JW Seay (Club Coordinator). .-

Board of Directors:

Pat Woodard
Randy Fabry

D.J. Stone
Charles Fulmer
Cindy Westmoreland
Sharon Dovell
Linda Smith
Julie Desrochers .
Khuzem Bhagat
George Fogle
‘Scarlet Lutz
Phyllis Powell
Joe McCaskill
Gwen Norris
Charles Riley
Linda Koon
Michelle Lowery
Andrea Bundrick
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Alice Venyah
-Evan McPherson
Joan Ballew
Wayne Baker

Identify all individuals who wete present at the Pine Island Club on theltliay of the
ilicident. For eaéh responsive individual, identify their (1) name, (2) employer, (3) current
address, (4) current phone nﬁmber, (5) what you believe they know as it pertains to the
Incident and the claims made by Plaintiffs about thg cause of Mr. Myer's death, (6)
idgntify all oral and written statements ihey have made to anyone, at any time, about the
Incident, and (7) for each statement (oral or written), identify to whom it was made,
When, andvhow it was recorded of memorialized.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Intexrogatory on the grounds that it seeks information unlikely to lead to any
admissible evidence. Subject to and notwithstanding these objections, Pine Island
Club does not keep a log of every person present at Pine Island Club on a daily
basis. The following were identified as present at the Pine Island Club on the date of
the incident, witnesses to the incident, and were interviewed by law enforcement:

Mandy Bellamy
Defendant

c/o Collins & Lacy, P.C.
PO Box 12487 '
Columbia, SC 29211

Defendant Mandy Bellamy provided oral statements and a written statement
to the Lexington County Sheriff’s Office on June 15, 2011.

Matthew Bellamy
Defendant

c/o Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211

No recorded statements were given by Matthew Bellamy.
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Clyde Evan McPherson
301 Barmount
Columbia, SC, 29210
803-217-8322
802-206-9448

nyde Evan McPherson provided oral statements and a written statement to
Lexington County Sheriff’s Office on June 16, 2011.

Kim McPherson

301 Barmount
Columbia, SC, 29210
(803) 238-4715

(803) 924-2896

Kim McPherson provided oral statements and a written statement to
Lexington County Sheriff’s Office on June 16, 2011.

John W. (“JW*) Seay
c¢/o Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211

John W. Seay provided oral statements and a written statement to Lexington
County Sheriff’s Department upon information and belief on or about June
15, 2011.

Detective S. Ellis
Lexington County Sheriff’s Department

Upon information and belief, Detective Ellis drafted an Investigative Report -
_in Case No. 11023390 on behalf of Lexington County Sheriff’s Department,

Deputy Wade Newberry _
Lexington County Sheriff’s Department

Upon information and belief, Deputy Newberry drafted an Incident Report
in Case No. 11023390 on behalf of Lexington County Sheriff’s Department.

.Detective Trish Stoner

Lexington County Sheriff’s Department

Detective M. Longshore
Lexington County Sheriff’s Department
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10.

11.

12,

13.

Captain Rowe
Lexington County Sheriff’s Department

CSI Phipps
Lexmgton County Sheriff’s Department

" MD White

Lowell C. Spires, HI
Lexington County Deputy Coroner

Upon information and belief, Lowell Spires, IIT drafted an Incident Report
and Supplemental Report in case number 11-865 on behalf of the Lexington
' County Coroner’s Office on or about June 15, 2011.
How do you believe Mr. Myers died on the date of the Incident?

RESPONSE: SCANA Defendants crave reference to Evan Myers’ death certificate
bates numbered LEX CORONER 0030 (SCANA/BELLAMY). '

Why do you believe Mr. Myers died on the date of the Incident?

'RESPONSE: SCANA Defendants crave reference to Evan Myers’ death certlficate

bates numbered LEX CORONER 0030 (SCANA/BELLAMY)
Who was responslbl(, for the safety of area where Mr. Myers was swunmmg aﬁer 6: 30pm
on the date of the Inc1dent‘7

RESPONSE: Every person sw;mmmg in.the freshwaters of Lake Maurray at Pme
Island Club.is responsible for his or her own safety. .

Detail (1) all investigatiopé which were performed, by anyone and at any time, -

surrounding the Incident, (2) the reason(s) for each responsive investigation, (3) all those

individuals involved' in the responsible investigation(s), (4) who paid for the
investigations, (5) who was interviewed in the responsive investigation(s), (5) identify all
documents authored or prepared in the course of each tresponsive investigation, and (7)

the conclusion(s) of each responsible investigation(s). -
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14.

15.

16..

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information unlikely to lead to any
admissible evidence. Subject to and notwithstanding these objections, upon
information and belief, the Lexington County Sheriff’s Office and the Lexington
County Coroner’s Office investigated this incident and drafted reports regarding
the same. Upon information and belief, these documents were requested by

Plaintiffs and produced to Plaintiffs on or about August 22, 2011. Finally, upon -

information and belief, Plaintiffs hired their own private investigator who
performed his or her own investigation of this incident, :

Was anybhe disciplined related in any way to what took place at Pine Island Club on the

 date of the Incident? If so, state (1) Avs'/ho was disciplined, (2) date of discip]‘ine, (3) reason

for discipline, and (4) result of the dis'cipline‘(terminatioh, suspension, probation, etc,)

RESPONSE: Upon information. and belief, no one was disciplined in any way

‘related to this incident.

Was there anyone at Pine Island Club on the date of the Incident that was not lawfully on |

said property? If so, (1) who was not lawfully on the property, (2) how did said person

'gain access to the property, (3) why do you believe that said person was not lawfully on

the property, and (4) what involvement, if any, do you believe said person(s) may have

had with the death of Mr. Myers.

1

Club on the evening of June 15, 2011.

R A I R \ . i )
RESPONSE: Upon information and belief, no one was unlawfully at Pine Island

Do you contend that any persdn, ‘company, and/or agency fail;ad to properly design,
construct, maintain and/or warn against any dangerous conditions regarding the manmade
lake whéfe tlielncident occurred? | »

RESPONSE: Upon information and belief, SCANA Defendants are not aware of

any person, company, and/or agency which failed to properly design, comstruct,
maintain, and/or warn against dangerous conditions regarding Lake Murray. '

10
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17.

18.

19.

20.

21.

How did Mr. Myers gain access to Pine Island ‘Club on the date of the Incident?

RESPONSE: Mr. Myers was the invited guest of Defendant Mandy Bellamy, a
member of Pine Island Club.

~ Who was with Mr. Myers at Pine Island Club on the date of the Incident?

RESPONSE: Mr. Myers Was the invited guest of Defendant Mandy Bellamy, a
member of Pine Island Club, and was with Ms. Bellamy at the Pine Island Club on’
June 15, 2011.

N
Why was Mr. Myers present at Pine Island Club on the date of the Incident?
RESPONSE: See SCANA Defendants’ answer to Interrogatories 17 and 18.

If you have ever been a party to a lawsuit in South Carolina, detail (1) caption of the
action, (2) county where the action was filed, (3) reason for the action, (4) who
represented your interests in said civil action, (5) if you were deposed in said cw1l action,
and (6) the resolution of the civil action.

RESPONSE SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. Any such documeénts are available to
Plaintiffs as a-matter of public record. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information unlikely to Jead to any -
admissible evidence. Subject to and notwithstanding these objections, SCANA
Defendants are not aware of any instance where Pine Island Club has been a party
in a civil action within the last five years.

Was there security or life guard(s) on duty at Pine Island Club? If so, identify each person
and state the following for the date of the Incident: (1) their full name, (2) current
address, (3) current phone number, (4) employer on the date of the Incident, and (5)
current employer.

RESPONSE: Pine Island Club eniploys the services of lifeguards at their pool area
only. Those lifeguards end their duty at 8pm during typical summer hours.
However, due to an approaching storm, the pool closed early on June 15, 2011 and

the lifeguards werc not present at 8pm. These lifeguards are not responsible for
overseeing the freshwaters of Lake Muiray, where this incident occurred.

11
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22, Was any video taken of any part of Pine Island Club on the date of the Incident? If so,

what video was taken, who has the video, and if it was lost when the last time you had

custody or control of said video?

RESPONSE: Upon information and belief, there were no videos taken of any part
of Pine Island Club on June 15, 2011,

Respectfully Submitted,
COLLINS & LACY, P.C.

CHRISTIAN STEGMAIER
cstegmaier@collinsandlacy.com
MEGHAN HAZELWOQOD HALL
mihall@colliiisandlacy.cofm
Post Office Box 12487
Columbia, SC 29211
(803) 256-2660 (voice)

(803) 771-4484 (facsimile)

'ATTORNEYS FOR DEFENDANTS

Columbid, S

0 th Carolina
Februaryes,

;2015
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers, '
Plaintiffs,

VS,

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine

Island Club at Lake Murray, South Carolina

Electric and Gas Holding Company,
Inc./SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington

~ County Medical Center Auxiliary.

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE ELEVENTH JUDICIAL CIRCUIT

Civil Action No.: 2014-CP-32-02210

CERTIFICATE OF SERVICE

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I hereby certify that on February 23, 2015, 1 caused to have served a true and correct
copy of the Defendants’ Answers to Plaintiffs’ First Set of Interrogatories to the below listed
counsel of record in this proceeding with sufficient postage and appropriate address.

COUNSEL SERVIED:
Pedro E. Krompecher, 111, Esquire
- Krompecher Law Firm, PLLC
Post Office Box 6639

Raleigh, NC 27628

Counsel for Plaintiff

13
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LEXINGTON ) FOR THE ELEVENTH JUDICIAL CIRCUIT

Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers,

Civil Action No.: 2014-CP-32-02210

DEFENDANTS THE CONSOLIDATED
EMPLOYEE RECREATION CLUBS, A
NON-PROFIT ORGANIZATION A/K/A
PINE ISLAND CLUB AT LAKE
MURRAY, SOUTH CAROLINA
ELECTRIC AND GAS HOLDING
The Consolidated Employee Recreation COMPANY, INC./SCANA’S

)

)

)

)

)

Plaintiffs, )
)

)

g

Clubs, a non-profit organization a/k/a Pine ) ANSWERS TO PLAINTIFFS’

)

)

)

)

)

)

)

)

)

)

VS,

Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company,
Inc/SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary.

‘ Defendants.

TO: A P‘EDRO E. KROMPECHER, I, ESQUIRE, COUNSEL FOR PLAINTIFFS;

Pursuant to Rule 33 of the South Carolina Rules of Civil Procedure, Defendants, The
Consolidated Employee Recréation Chi-bs,. a non-party ‘or'ganization a/l/a i’ine island Club at
Lake Murray, South Carolina Electric ard Gas Holding Company, Inc./SCANA (“SCANA

Defendants”) answers to Plaintiff’s Second Set of Interrogatories as follows:

GENERAL OBJECTIONS
L. Defendants object to each interrogatory to the extent it seeks information that constitutes

evidence or reflects confidential communications between Defendants and their attorneys.
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Defendants object to each interrogatory to the extent it seeks information that constitutes
evidence or reflects trial preparétion materials or work product of the Defendants or their
representatives, agents, or attorneys.
Deféndants will remove those doculﬁents from files, recérds or other docunients to be the
products that come within the féregoing objections. If the;e are dﬁcuments withheld based
on the privilege, Defendants will provide Plaintiff with a separate list of those documents.
Défehdants object to each interrogatory to the extent it seeks information already available
to or equally available fo Plaintiff,
The following interrogatory answers arev based upon information presently available to
Defendants and are made _\;yithout prejudice to the rights of Defeﬁdants to utilize
subsequently discovered information.
By making a response to any interrogatory or documents request, thé Defendants do not
intend or mean to waive the attorney-client privilege, the work-product éoctrine or any other
A privilege, objection or other limitations upon discovery as to that interrogatory or as to any
other present or future request for discovery. -
| Defendmts object to each ihterrogatory in excess of 50, including subparts, as a violation of
Rule 33, SCRCP. |
All answers to the interrdgatories and responses to the requests for production of documents
z_lré made without the waiver of these géneral objections, or the specific objections which are
hereinafter set forth.
The foregoing objections are general ones applicable to all categories of information to be
produced. The followxjng responses to any particular item of information should be deémed

to include these objections and categories.

Page 94 of 414



O

DEFENDANTS? ANSWERS TO PLAINT_IFFS’ SECONDSET OXINTERROGATORIES

L.

In your own words without reference to any records or reports or documents, state all
events known to and/observed by you on June 15, 2011, from 6:00 p.m. up to and
including the moment you thought that Evan Myers had drowned in the water at the Pine

Island Club.

RESPONSE: SCANA Defendants have already answered these discovery requests
to the best of its belief and knowledge. Caretaker John W. Seay was the only

- SCANA Defendant employee on property at the time of the incident, and his

statement has previously been provided.

John W, (“JW?”) Seay
c/o Collins & Lacy, P.C.
PO Box 12487 o
Columbia, SC 29211 ‘ =

John W. Seay provided oral statements and a written statement to Leéxington

County Sheriff’s Department upon information and belief on or about June
15, 2011. :

In June of 2011, who was permitted to use the Pine Island Club? (for example: c;hurch

groups with permission, boy scouts with permission, families of Members with

permission, social organization with permission.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome.

SCANA Defendants further object to this Interrogatory on the grounds that that it

seeks information not reasonably calculated to lead to the discovery of relevant and
admissible evidence.

Furthermore, SCANA Defendants have already answered this Interrogatory in

SCANA Defendants Answers to Plaintiffs’ First Set of Interrogatories.

Subject to and notwithstanding these objections, the Pine Island Club is a
recreational facility owned by Consolidated Employee Recreation Clubs, and is
incorporated as an eleemonsynary/non-profit organization. SCE&G Holding
Corporation and SCANA are jural entities incorporated and duly organized under
the laws of the State of South Carolina. SCANA employees who choose to become
members of the Pine Island Club possess “membership privileges and/or permission
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and/or access.to the premises” at Pine Island. See lso Pine Island Club House™

" Rules, DEF-311 - 346, produced herewith. | | |
In June of 2011, were there security guafds ét the. front gate of the‘ Pine Island Club? If \
so, when were there security guards? Why were security guards present? What were the
 job duties and responsibilities of the security guards? |

RESPONSE: John W. Seay is the permanent caretaker of Pine Island Club and

would have knowledge relevant to Pine Island Club. Furthermore, SCANA
Defendants have identified all persons who would be witnesses to this incident in its
response to Plaintiff’s First Set of Interrogatories, number 6. No “security guards”
are listed as known witnesses to the incident. ’

From June 25, 2010 to the date of the Incident, identify every group, organization, entity,
company or party that used the facilities at the Pine Island Club.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it .

is overly broad and unduly burdensome. SCANA Defendants further object to this

~ Interrogatory on the grounds it seeks information not- reasonably calculated to lead

to the discovery of relevant and admissible evidence and seeks information that.is

‘confidential and proprietary in nature,

Subject to and notwithstanding these' objections, Pine Island Club does not l(een a
~ log of every person or entity present at Pine Island Club on a daily basis.

'From June 25, 210 to the date of the Incident, wvas«anjz part of the Pine Island Club rented
for private use? If so, detail Awh(‘J rented ;space, what space they/it rented, why it was
rented, and the amount paid to rent the space. .

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this

Interrogatory on the grounds that it seeks information not reasonably calculated to.
lead to the discovery of relevant and admissible evidence. :

Subject to and notwithistanding these objections, Pine Island Club does not keep a
log of every person or entity present at Pine Island Club on a daily basis. See also
Pine Island Club House Rules, DEF-311 — 346, produced herewith.
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On June 25, 2011, was any community, social, political or religious
organization/group/entity on the Pine Island Club property‘? If so, identify who was
there, why they were there, and how they obtained permission to be in the Pine Island

Clhub?

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information not reasonably calculated to
lead to the discovery of relevant and admissible evidence and seeks mformatlon that
is confidential and proprietary in nature

Subject to and notwithstanding these objections, upon information and belief; there ‘

was no. “commumty, social, pohtlcal or rehglous orgamzatmn/group/entlty” on the:

property on the date of the 1nc1dent

In 2011, identify all individuals who were employed to supervise the conduct of people

- using the facilities (shelters, pool, volleyball, club house, beach, dock, boat dock, etc.) at

the Pine Island Club? For each person, identify their name, job titled, and job duties and
responsibilities.

RESPONSE: On the date of the loss, SCANA Defendants identify the following
individuals as employees at the Pine Island Club: :

1. John W. (“JW?) Seay, Pine Island caretaker
c/o Collins & Lacy, P.C.
PO Box 12487 »
Columbia, SC 29211

SCANA Defendants are contlnumg to lnvcstlgate the names of any hfeguards on

duty on June 15 2011 and will supplement their response when and 1f those names‘v "
are located : | S
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On June 25, 2011, who closed the bpool area, what time was the pool area closed, why

- was the pool area closed, who directed that the pool be closed, and identify all documents

related to the pool closure on the day, including policfes and procedures that authorized

the pool closing “due to an approaching storm”.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information not reasonably calculated to
lead to the discovery of relevant and admissible evidence.

Subject to and notwithstanding these objections, as previously stated in SCANA
Defendants Response to Plaintiffs’ First Set of Interrogatories no. 21, Pine Island
Club employs the services of lifeguards at their pool area only. Those lifeguards end
their duty at 8pm during typical summer hours. However, due to an approaching
storm, the pool closed early on June 15, 2011, and the lifeguards were not present at
8pm. These lifeguards are not responsible for overseeing the freshwaters.of Lake
Murray, where this incident occurred.

Upon information and belief, no documents were created as a result of early closure
on June 15, 2011. See the South Carolina Department of Health and Environmental

Control, Bureau of Water Regulation 61-51 governing Public Swimming Pools,

pr oduced herewith.

In the ﬁve ®)) years before June 25‘, 201'1’, identify every time that any swimming area
(pool, beach, dock, etc.) at the Pine [sland.-Club was closed during. the months of May,
June, July, August and September. For every time a swimming are.a was closed during
these months, state with specificity when the swimming area was closed, why the
swimming area was closed, and whp directed that the swimming arca be closed.
RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that jt
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information not reasonably calculated to

Iead to the discovery of relevant and admissible evidence.

Subject to and notwithstanding these pbjeétions, »SCANA Defendants are not in
possession of the records Plaintiffs have requested nor are any known to exist. -
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10.

11.

12.

On June 25, 2011, between the hours of 5:00 p.m. and 10:00 p.m., was swimming

permitted in the area between the dock and the beach where it is believed that Evan

Myers drowned? If not, idéntify with specific details about why swimming was not

allowed in that area.

RESPONSE: SCANA Defendants are not in possession- of the records Plaintiffs

have requested nor are any known to exist. The freshwaters of Lake Murray are
open to the public and swimming is always permitted in the freshwaters of Lake

Murray. Every person sw1mmmg in the fr eshwatels of Lake Murray is responsible
for his or her own safety. '

On June 25, 2011, between the hours of 5:00 p.m. and 10:00 p.m., was there anything

(any physical condition, natural or unnatural condition) dangerous or unsafe about the-

water around the dock where it is believed Mandy BelIamy and Evan Myels Jumped off

before Evan Myers drowned? If so, identify Wthh specific detalls why the water around

that dock was unsafe for swimming, diving or jumping.

RESPONSE: SCANA Defendants are not in possession of any information
responsive to this interrogatory. Notwithstanding the prior objection, upon
information and belief, there was no known dangerons or unsafe condition about
the water around the dock. SCANA Defendants assert that every person swimming
in the freshwaters of Lake Murray at Pine Island Club is responsible for his or her
own safety, and that all water is Ppotentially dangerous depending upon the abxhﬁes

of the sw1mmer

On June 25, 2011, between the hours of 5:00 p.m. and 10:00 p.m., was there anything
(any physicél condition, natural or unnatural condition) dangerous or unsafe about the
water between the doék (where 1t is believed Mandy Bellamy and Evan Myers jumped
off) qnd the beach? If so, identify which specific details why the water around that dock
was unsafe for swimming, diving or jumping, |

RESPONSE: SCANA Defendants‘ are ﬁot in possession of any information
responsive to this interrogatory. Notwithstanding the prior objcction, upon

information and belicf, there was no known dangerous or unsafe condition about
the water around the dock. SCANA Defendants assert that every person swimming
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13.

14.

in the freshWaters of Lake Murray at Pine Island Club is responsible for his or her

own safety, and that all water is potentially dangerous depending upon the abilities -

of the swimmer.

On June 25, 2011, was there a lifeguard anywhere on the Pine Island Club at any time
during that day? If so, detail when there was a lifeguard, where tﬁat lifegnard was
stationed on the island, the names and addresses of all lifeguards, and the job duty and
responsibilities of all lifeguards.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that
it is-overly broad -and unduly burdensome. SCANA Defendants further object to
this Interrogatory on the grounds that that it seeks information not reasonably
calculated to lead to the discovery of relevant and admissible evidence. Subject to
and notwithstanding these objections, as previously stated in SCANA Defendants
Response to Plaintiffs’ First Set of Interrogatories no. 21, Pine Island Club employs
the services of lifeguards at their pool area only: Those lifeguards end their duty at
8pm during typical summer hours. However, due to an approaching storm, thié pool

closed early on June 15, 2011 and the lifeguards were not present at 8pm. These -

lifeguards are not responsible for overseeing the freshwaters of Lake Murray, where

this incident occurred. SCANA Defendants are continuing to investigate the names

of any Jifeguards on duty on June 15, 2011, and will supplement their response when
and if those names are located, '

On June 25, 2011, was there anyone on Pine Island Club monitoring the conduct of

- guests and invitees on the island? If so, detail the job titles of all such people,.their names

and addresses, and state the employer of each person on June 25, 2011.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad, vague and unduly burdensome. Subject to and notwithstanding

these objections, John W. Seay is the permanent caretaker of Pine Island Club.

However, no one person is employed to monitor the conduct or safety of members,

guests, or invitees on the island. The Pine Island Club has a Rules Committee that
enforces. violations of the House Rules that are reported to a member of the.

committee. SCANA Defendants have identified all persons who would be witnesses
to this incident in its response to Plaintiff’s First Set of Interrogatories, No. 6.
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15.

16.

" On June 235, 2011, was there anyone monitoring (monitoring may be in person or

remo;cely with video or surveillance cameras) the safety of membefs, guests and invitees
ou the island? If so, detail that person’s job titled[sic], job duties and rcsponsibﬂities,
name and address and their employer when they wcré monitoring the safety of the
members, guests, and invitees on the island.

RESPONSE: SCANA Défendants objeét to this Interrogatory on the grounds that

it is overly broad, vague and unduly burdensome. Subject to and notwithstanding
these objections, John W, Seay is the permanent caretaker of Pine Island Club.

- However, no one person is employed to monitor the conduct or safety of menibers, -
- guests, or invitees on the island. The Pine Island Club has a Rules Committee that.

enforces violations of the House Rules that are reported to a member of the
committee, SCANA Defendants have identified all persons who would be witnesses
to this incident in its response to Plaintiff’s First Set of Interrogatories, No. 6.

In the five (5) years prior to June 25, 201 i, did the Pine Island Club employ or contract
with any individual or company to monitor (ﬁwniton’ng may be in person or remotely

with video or surveillance cameras) or supervise the safety of members, guests, invitees,

or any other person or persons swimming in the waters surrounding the club? If so,

please provide the names, addresses, and telephone numbers of each such person or

601npany.

RESPONSE: SCANA Defendants object to this [nterrogatory on the grounds that it
is overly broad, vague and unduly burdensome. Subject to and notwithstanding
these objections, John W, Seay is the permanent caretaker of Pine Island Club.
However, no one person is employed to monitor the conduct or safety of members,

. guests, or invitees on the island. The Pine Island Club has a Rules Committee that

enforces violations of the House Rules that arc reported to a member of the
committee, SCANA Defendants have identified all persons who would be witnesses
to this incident in its response to Plaintiff’s First St of Interrogatories, No. 6.
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17.

18:

Had the Pine Island Club, either for itself of throﬁgh an agent or contractor for hire, prior
to June 25, 2011, ever conducted a survey, study, or other investigation to evaluate the
safety of the fresh water accessible by its guests for swiﬁming? If so, please identify the
Anames, addresses, and phone numbers of éll individuals who conducted such
survey/study/investigation. |

R_ESPONSE{ SCANA Def’endants' object to this Interrogatory oﬁ the grounds that it
is overly broad, vague and unduly burdensome. Subject to and notwithstanding

these objections, SCANA Defendants are not in possession of the records Plaintiffs
have requested nor are any known to exist. Pursuant to Cole.v. SCE&G, 355 S.C.

+ 183, 584 S.E.2d 405 (Ct. App. 2003), SCANA Defendants do not possess a legal duty

to.perform any such survey, study, or investigation.
Has any member, guest, or invitee ever drowned or sustained an injury requiring

hospitalization while swimming in the freshwater area accessible by the Pine Island

- Club? If so, please provide the date of the incident, the name of the individual involved, a

brief description of the incident, whether a claim was filed, and whether you are in
possession of any records or documentation of the incident.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad, vague and unduly burdensome. Subject to and notwithstanding
thesc objections, other than the incident that is the subject of this lawsuit, SCANA
Defendants are not in possession of the records Plaintiffs have requested nor are any.
known to exist. Upon information and belief, Plaintiff’s. decedent is the first/only

-swimming fatality at thie Pine Istand Club.

10 -
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19.

20.

In the five (5) years prior to June 25, 2011, had there ever been a lifeguard or other

-person employed by or contracted with the Pine Island Club whose duties included

monitoring (monitoring may be in person or remotely with video or surveillance cameras)

~ and/or ensuring the safety of persons swimming on any part of the Pine Island Club for

any reason? If so, detail when there was a life guard or other such individual, the names
and addresses of all lifeguards or other such individuals; and the job duties and
responsibilities of all such individuals.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that that it seeks information not reasonably
calculated to lead to the discovery of relevant and admissible evidence. Subject to
and notwithstanding these objections, as previously stated in SCANA Defendants
Response to Plaintiffs’ First Set of Interrogatories no. 21, Pine Island Club employs
the services of lifeguards at their pool area only. Those lifeguards end their duty at
8pm during typical summer hours. However, due to an approaching storm, the pool
closed early on June 15, 2011, and the lifeguards were not present at 8pm. These
lifeguards are not responsible for overseeing the freshwaters of Lake Murray, where’
this incident occurred.

In the five years prior to fune 25, 2011, was there anyone employed bi, contracted with,
or otherwise‘ stationed upon the Pine Island Club to monitor (monitoring may be in
person or remotely with video or surveillance cameras) the conduct of embers, guests,
and invitees on the island? If so, det;;til the job titles of .all such people, their names and
addresses; and state the employer of each person while'they were monitoring the conduct

of the members, guests, and invitees on the island.

RESPONSE: SCANA Defendants object to this Intérrogatory on the grounds that it
- is overly broad and unduly burdensome. SCANA Defendants further object to this

Interrogatory on the grounds that that it seecks information not reasonably
calculated to lead to the discovery of relevant and admissible evidence. Subject to
and notwithstanding these objections, as previously stated in SCANA Defendants
Response to Plaintiffs’ First Set of Interrogatories no. 21, Pine Island Club employs
the services of lifeguards at their pool area only. Those lifeguards end their duty at
8pm during typical summer hours. However, due to an approaching storm, the pool

11
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21. .

22,

closed early on June 15, 2011, and the lifeguards were not present at 8pm. These
lifeguards are not responsible for overseeing the freshwaters of Lake Murray, where
this incident occurred.

In the five (5) years prior to June 25, 2011, was there anyone monitoring the safety‘of the
members, guests, and invitees on the island (monitoring may be in person or remotely

with video or surveiIlan.ce cameras)? If so, detail that person’s job titled [sic], job duties

and responsibilities, name and address and their employer when they were monitoring the
safety of the members, guests and invitees on the island.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that that it seeks information not reasonably
calculated to lead to the discovery of relevant and admissible evidence. Subject to
and notwithstanding these objections, as previously stated in SCANA Defendants
Response to Plaintiffs’ First Set of Interrogatories no. 21, Pine Island Club employs
the services of lifeguards at their pool area only. Those lifeguards end their duty at
8pm during typical summer hours. However, due to an approaching storm, the pool -
closed early on June 15, 2011 and the lifeguards were not present at 8pm. These

. lifeguards are not responsible for overseeing the freshwaters of Lake Murray, where

this incident occurred.

In the five (5) years prior to June 25, 2011, was the safety of the water near the beach and
around the dock (where it is believed Mandy Bellamy and Evan Myets jumped off) ever
inspected by anyone ot any entity for any reason whatsoever? If so, state with specificity
all inspections performed, why those inspections were done, who requested those
inspections, who performed those inspections, when those inspection[sic] were
performed, what documents were prepared related to those inspections, and who has the
dc')cum‘ents prepared during or as a result of fhose inspections. |
RESP(:)NSEv: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad, vague and unduly burdensome. Subject to and notwithstanding

these objections, SCANA Defendants are not aware of any such inspections, nor are
any known to exist. Upon information and belief, there was no known dangerous or

- unsafe’ condition. about the water around the dock. Plaintiff’s' decedent died asa

12
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23.

24,

\result of drowning. A risk of swimming is' drowning. There was no other cause of
: death

In the ﬁ§e (5) years prior to June 25, 20‘1.1, was the safety of .the dock (where it is
believed Mandy Bellamy and Evan Myers jumped qff) ever inspected by anyone or any
entity for any reason whatsoever? If so, state with specificity all inspe_cﬁons 'performed,
why those inspections were done, who requested those inspections, who performed those
inspections, when those mspectlon sic] were performed what- documents were prepared
related to those inspections, and who has the documents prepared during or as a result of

those inspections.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it

_is ‘overly broad, vague and unduly burdensome. Defendants further object on the

grounds that the safety of the subject dock is not relevant, as decedent drowned in
the open waters of Lake Murray. Subject to and notwithstanding these objections,

SCANA’s Facilities Maintenance performs preventative.maintenance tasks when an
issue requires correction. SCANA Defendants are continuing to investigate what, if

any records exist that are responsive to thls request, and will supplement their
response accordingly.

In the five (5) years prior to June 25, 2011, was the safety of the beach (which was roped
off for swimmers) ever inspected by anyone or any entity for any reason whatsoever? 1f
so, state with specificity all inspections pérformed,- why those inspections were done,
Who requested - those inspections, who performed those inspections, wﬁen those
inspection[sic] were performed, what documents were prépéréd related to those
inspections, and who has the documents prepared during or as a result .of- those
inspections, | .

RESPONSE: ‘SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad, vague and unduly burdensome. Defendants further object on the

grounds that the safety of the subject beach is not relevant, as decedent drowned in
the open waters-of Lake Murray. Upon information and belief, there was no known

dangerous or unsafe condition about the water around the dock. There was no

13
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25.

26.

other cause of death. .Subject to and'notvvithstandfrig these oi)jectipns, SCANA
Defendants are not aware of any such inspections, nor are any known to exist.

In the five (5) years prior to June 25, 2011, was any part of Pine Island Club inspected by
anyone or any entity for any reason whatsoever? If so, state with specificity all
inspections performed, why those inspections were done, who requested those
inspections, whd performed those iﬁspections, when those inspection[sic] were
performed, what documents were prepared related to those -inspectibns, and who has the
documents prep'aredA during or as a result of those inspections.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad, vague and unduly burdensome. Defendants further object on the
grounds that the safety of “any part of Pine Island Club” is not relevant, as
decedent drowned in the open waters of Lake Murray. Upon information and belief;
there was no known dangerous or unsafe condition about the water around the
dock. Subject to and notwithstanding these objections, SCANA Defendants aré not
aware of any such inspections, nox: are any known to exist. ' :

In the five (5) years prior to June 25, 2011, had any person on the Pine Island Club Island
required emergency medical attention (CPR, AED, EMS, Fire Department, or any type of '

emergency medical attention) for any reason? If so, detail the nature and extent of the

injury, the cause of the injury, the date of the injury and identify all records or documents

\
prepared about each injury.

RESPONSE: SCANA Defendants object to this Intei‘rogatory on the grounds that it
is overly broad, vague and unduly burdensome. Defendants further object on the
grounds ‘thit it seeks information not:reasonably calculated to lead to the discovery

- of:relevant and admissible evidence: SCANA Defendants are not in possession of the

records Plaintiffs have requested nor are-any known to exist. Upon information and
belief, Plaintiff’s decedent is the first/only swimming fatality at the Pine Island Club.

14
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27.

28.

29.

30.

Identify all policies and procedures of Pine Island Club in effect on June 25, 2011, that
relate in any way to the safety of people on the island (for example; when and why the
pool may close early, when and why the beach may _be closed early, emergency
procedures in case of injury, ‘etc.)

RESPONSE: SCANA Defendants object to this Interfogatory on the grounds that it
is- overly broad, vague and unduly burdensome. Subject to and notwithstanding
these objections, see DEFS-210 to 242, previously produced.

In 2011, how many “members” as that word was used in Defendants’ Ans§ver to
Interrogatory Number 3) were there of The Pine Island Club? How much did each

member pay for his/her membership? What were the membership dues used for in 20119

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad, vague and unduly burdensome. Defendants further object that it

. seeks information not reasonably calculated to lead to the discovery of relevant and -

admissible evidence. Subject to and notwithstanding these objections, see DEFS-210
to -242, previously produced, and DEFS-0308 to 0309, produced herewith.

Did you have a cell phone with you? If so, identify (a) your cell phone number, (b) the
name of your carrier, and (c) your account number on the day of the events as set forth in
the Complaint until the present.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it

- is overly broad and unduly burdensome. SCANA Defendants further object to this
- Interrogatory on the grounds that it secks information not reasonably calculated to

lead to the discovery of relevant and admissible evidence, and is not an
Interrogatory appropriately directed to a corporation. SCANA Defendants were not
an eyewitness to the alleged incident and has answered these discovery requests to
the best of its belief and knowledge. Furthermore, this Interrogatory exceeds fifty
[50] Interrogatories directed at this defendant. ' o

Do you have access to your phone records?
RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it

is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information not reasonably calculated to

~lead to the discovery of relevant and admissible evidence, and is not an

Interrogatory appropriately directed to a corporation. SCANA Defendants were not
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31.

32.

an cyewitness to the alleged incident and has answered these discovery requests to
the best of its belief and knowledge. Furthermore, this Interrogatory exceeds fifty
[S0] Interrogatories directed at this defendant. :

Did you have an email account? If so, please identify (a) your email address, (c) [sic] the
name of your email carrier, and (c) your password on the day of the events as set forth in
the Complaint until the present.

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information not reasonably calculated to
lead to the discovery of relevant and admissible evidence, and is not an
Interrogatory appropriately directed to a corporation. SCANA Defendants were not
an eyewitness to the alleged incident and has answered these discovery requests to
the best of its belief and knowledge. Furthermore, this Interrogatory exceeds fifty
[50] Interrogatories directed at this defendant. - - »

Did you have any type of social media account (i.e. twitter, Snapchat, Instagram,

Facebook) at the time from June 5, 2011 up to and until the present?

RESPONSE: SCANA Defendants object to this Interrogatory on the grounds that it

is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it secks information not reasonably calculated to
lead to the discovery of relevant and admissible evidence, and is not an
Interrogatory appropriately directed to a corporation. SCANA Defendants were not
an eyewitness to the alleged incident and has answered these discovery requests to
the best of its belief and knowledge. Furthermore, this Interrogatory exceeds fifty
[50] Interrogatories directed at this defendant. '
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33,

Columbia, South Carolina
April M ,

Please provide usernames and passwords for any social media account identified in |

Interrogatory Number 4[sic]?

RESPONSE: SCANA Defendants object to this Intexrogatory on the grounds that it
is overly broad and unduly burdensome. SCANA Defendants further object to this
Interrogatory on the grounds that it seeks information not reasonably calculated to
lead to the discovery of relevant and admissible evidence, and is not an
Interrogatory appropriately directed to a corporation. SCANA Defendants were not
an eyewitness to the alleged incident and has answered these discovery requests to :
the best of its belief and knowledge. Furthermore, this Interrogatory exceeds fifty '
[S0] Interrogatories directed at this defendant. ' ’

Respectﬁilly Submitted, |
COLLINS & LACY, P.C..

© CHRISTYAN STEGMAIER
cstegmaier@collinsandlacy.com
MEGHAN HAZELWOOD HALL
mhall@collinsandlacy.com
Post Office Box 12487
Columbia, SC 29211
(803) 256-2660 (voice)
(803) 771-4484 (facsimile)

ATTORNEYS FOR DEFENDANTS
2015
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON FOR THE ELEVENTH JUDICIAL CIRCUIT

Cassandra M. Myers and Bartholomew - Civil Action No.: 2014-CP-32-02210
Myers in their capacity as Co-Personal
Representatives of the Estate of Evan

Morris Myers, CERTIFICATE OF SERVICE

Plaintiffs,
Vs,

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine
Island Club at Lake Murray, South Carolina:
Electric and Gas Holding Company,
Inc./SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary.

Defendants.

)
)
)
)
).
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

_ I hereby certify that on April 14, 2015, I caused to have served a true and correct copy of
the Defendants® Answers to Plaintiffs’ Second Set of Interrogatorics to the below listed counsel
of record in this proceeding with sufficient postage and appropriate address.

COUNSEL SERVIED:

Pedro E. Krompecher, III, Esquire Mr. Benjamin Baroody
Krompecher Law Firm, PLLC " Bellamy, Rutenberg, Copeland,
Post Office Box 6639 : Epps, Gravely & Bowers, P.A.
Raleigh, NC 27628 _ Post Office Box 357

Counsel for Plaintiff Mpyrtle Beach, SC 29578
, Counsel for Plaintiff

Susan R. McLeod —
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals RE CEZVED

DEC 12 2015
APPEAL FROM LEXINGTON COUNTY SC C
Court of Common Pleas ourt Of qp
| | “Ppeals
William P. Keesley, Circuit Court Judge '
Case No. 2014-CP-32-02210
Cassandra M. Myers and Bartholomew Myers in their capacity as Co Personal
Representatives of the Estate of E. M. Myers, Appellant,
V.

The Consolidated Employee Réueation.Clubs a non-profit organization a/k/a
Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA; and MandyNicole Bellam\ Respondents.

NOTICE OF APPEAL

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal Representatives of
the Estate of E. M. Myers, appeals the Order on Motion for Reconsideration of the Order Denying
PlaintifP's Motion Motion to Alter or Amend and the underlying Order Granting Defendants’
Motion for-Summary Judgement, both by the Honorable William P. Keesley. The Order on Motion
for Reconsideration of the Order Denying Plaintiff’s Motion Motion to Alter or Amend was dated
November 4, 2016 and entered of record on November 9, 2016.

KROMPECHI:R LAW FIRM, PLl C

BY: o/ /
Pedro E. Krompecher [l
P.O. Box 6639 '
Raleigh, North Carolina 27628
Telephone: (919) 977-8082
" Facsimile: (919) 746-7588
Email: pedro@krompecherlaw.com
Attorney for Appellant

December 12, 2016
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Other Counsel of Record:
Christian Stegmaier
‘Megan H. Hall

Collins & Lacy, P.C.
1330 Lady Street

Sixth Floor .

Columbia, SC 29201

Attorneys for Respondent
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Court of Common Pleas

APPEAL FROM LEXINGTON COUNTY RE CE IVED

William P. Keesley,-Circuit Court Judge - DEC ) 2 2016
Qr , -
© Courtof Appeys

Case No. 2014-CP-32-02210

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of E. M. Myers, _ Appellant,

V.
The Consolidated Employee Recreation Clubs, a non;proﬁt organization a/k/a

Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA; and Mandy Nicole Bellamy, - Respondents.

PROOF OF SERVICE

I certify that [ have served the Notice of Appeal on The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine Island Club at Lake Murray; South Carolina Electric
and Gas Holding Company, Inc.; SCANA and Mandy Nicole Bellamy by depositing a copy of it
in the United States Mail, postage prepaid, on Decémber 12, 2016, addressed to their attorneys of
‘record, Christian Stegmaier and Megan H. Hall, Collins & Lacy, P.C., 1330 Lady Street, Sixth
Floor, Columbia, SC 29201.

KROMPECHER LAW FIRM, PLLC

Pedro E. Krompecher III

P.O. Box 6639

Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

Email: pedro@krompecherlaw.com
Attorney for Appellant

" December 12, 2016
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEXINGTON COUNTY Ourt of A
Court of Common Pleas ‘ A P als -

- William P. Keesley, Circuit Court Judge

Case No. 2014-CP-32-02210

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of E. M. Myers, . Appellant,

’ v.
The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a

Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding _
Company, Inc.; SCANA; and Mandy Nicole Bellamy, _ : Respondents.

AMENDED NOTICE OF APPEAL

1

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal Representatives of
the Estate of E. M. Myers, appeals the Order on Motion for Reconsideration of the Order Denying
Plaintiff’'s Motion Motion to Alter or Amend by the Honorable William P. Keesley dated
November 4, 2016 and entered of record on November 9, 2016. The Order being challenged on
appeal was received by the appellant on November 21, 2016.

KROMPECHER LAW FIRM, PLLC

BY: ¥ L/ 5

Pedro E. Krompecher, III /
P.O. Box 6639

Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

"Email: pedro@krompecherlaw.com
Attorney for Appellant
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December 27, 2016

. Other Counsel of Record:

Christian Stegmaier
Megan H. Hall
Collins & Lacy, P.C.
1330 Lady Street
Sixth Floor
Columbia, SC 29201

Attorneys for Respondent
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RECEIVER

THE STATE OF SOUTH CAROLINA . DEC 235 2016
In the Court of Appea.ls ' S C COUrt' of Appea’s

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas

~ William P. Keesley, Circuit Court Judge -

Case No. 2014-CP-32-02210

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of E. M. Myers, ‘ Appellant,

v.
The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a

Pine Island Club at Lake Murray; South Carolina Electric and Gas ‘Holding
- Company, Inc.; SCANA; and Mandy Nicole Bellamy, ~ Respondents.

PROOF OF SERVICE

{

. Icertify that T have served the Amended Notice of Appeal on The Consolidated Employee
Recreation Clubs, a non-profit organization a/k/a Pine Island Club at Lake Murray; South Carolina
Electric and Gas Holding Company, Inc.; SCANA; and Mandy Nicole Bellamy by depositing a
copy of it in the United States Mail, postage prepaid, on December 27, 2016, addressed to their
attorneys of record, Christian Stegmaier and Megan H. Hall, Collins & Lacy, P.C., 1330 Lady
Street, Sixth Floor, Columbia, SC 29201.

KROMPECHER LAW FIRM, PLLC

BY ' /?gév%’ 2

/ ' . Pedro E. Krompecher, III
‘ - P.O. Box 6639 :
Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

Email: pedro@krompecherlaw.com
Attorney for Appellant

December 27, 2016
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers,

* Plaintiffs,
Vvs.

The Consolidated Employee Recreation
Clubs, a non-profit organization a’k/a Pine
Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company,

Inc./SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary,

Defendants.

To:

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

Civil Action No.: 2014-CP-32-02210

DEFENDANTS THE CONSOLIDATED
EMPLOYEE RECREATION CLUBS, A
NON-PROFIT ORGANIZATION A/K/A

PINE ISLAND CLUB AT LAKE MURRAY,

SOUTH CAROLINA ELECTRIC AND

GAS HOLDING COMPANY, INC./SCANA,

MANDY NICOLE BELLAMY, AND
MATTHEW BELLAMY’S
MOTION FOR SUMMARY JUDGMENT
(Argument Requested)  :x

LoV

CASSANDRA M. MYERS AND BARTHOLOMEW MYERS:

{ ]
U

Pursuant to Rule 56 of the South Carolina Rules of Civil Procedure, Defendants The

Consolidated Emplboyee Recreation Clubs, a non-profit organization a’/k/a Pine Island Club at

Lake Murray, South Carolina Electric and Gas Holding Company, Ihc./SCANA_, Mandy Nicole

Bellamy, and Matthew Bellamy will move before the Presiding judge of the Lexington County

- Court of Common Pleas ten (10) days after service hereof or as soon thereafter as it may be

heard for an Order granting summary judgment to these defendants.

The instant case involves the accidental drowning of Evan Morris Myers on June 1 1, 2011,

in the waters of Lake Murray in Lexington County. Specifically, Plaintiffs Cassandra M. Myers

and Bartholomew Myers in their capacity as Co-Personal Representatives of the Estate of Evan

Morris Myers have brought a wrongful death action sounding in negligence and intentional
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infliction of emotional distress against these defendants. While this is a tragic circumstance, these

defendants are nonetheless entitled to summary judgment upon the following grounds:

Plaintiffs’ claims against the defendants largely center on a theory of negligence. In
South Carolina, the four reqﬁisite elements of a négligence cause of action include: (1)
the defendant owes a duty of care to the plair'lt.iff; (2) the defendant breaches this duty
through a hegligent act of omission; (3) this breach of duty actually and proximately
causes the blaintiff’ s injury; and (4) the plaintiff suffers an injury or damages. Doe v.
Marion, 361 S.C. 463, 469, 605 S.E.2d 556, 560 (Ct. App 2004). South Carolina courts
have held that the question of whether a duty actually existed between the defendant and
the piaintiff is a question of law to be determined by the trial court, and if the court
determines that no duty exists, “the defendant is entitled to judgment as a matter of léw."

Id.; see also Simmons v. Tuomey Rég‘l. Med. Ctr., 341 S.C. 32, 39, 533 S.E.2d 312, 316

(2000). The burden of proving breach of a duty is on the plaintiff. Doe, 361 S.C. at 470,

605 S.E.2d at 560 (Ct. App. 2004) (citing Sabb v. S.C. State University, 350 S.C. 416,

429, 567 S.E.2d 231, 23>7 (2002)); Bishop v; S.C. Department of Mental Health, 331 S.C.
79, 502 S.E.2d 78 (1998). In the case at bar, Plaintiffs have failed to demonstrate th.e
¢xistence of any colorable duty of care owed by these defendants to Evan Morris Myers on
June 11, 2011, which these defendants breached.

Thesé defendants are entitled to judgment as a matter of via South Carolina’s Recreational

Use Statute. S.C. Code Ann. §§ 27-3-10 to -70; see also, e.g., Cole v. SCE&G, 355 S.C.

183, 584 S.E.2d 405 (Ct. App. 2003); and

2
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Other than file and serve their summons and complaint, Plaintiffs have failed to prosecute
their case. See Rules 40 & 41(b), SCRCP. Moreover, Plaintiffs réfuse to participate in
discovery, which has prejudiced the defendants. See Rulé 37, SCRCP. Due to Plaintiff’s
failure to prosecute and cooperate in discove’ry, the case should be dismissed.

Plaintiffs have additionally asserted a cause of action for intentional infliction of emotionai
distress. To recover under an intentional infliction of emotional distress theory, a plaintiff
must establish: (1) the defendant intentionally or recklessly inflicted éevere emotional
distress, or was cértain, or substantially certain, that such distress would result from his
“conduct; (2) the cqnduct was so “extreme and outrageous” so és to exceed “all possible
b-ou.nds Aof decency” and ‘must be regarded as “atrocious, and utterly intblérable in a
civilized community;” '(3) the actions of the defendant caused plaintiff‘s emotional

" distress; and (4) the emotional distress suffered by the plaintiff was “severe” such that

“no reasonable man could expect to endure it.” Argoe v. Three Rivers Behavioral

Health, L.L.C., 392 S.C. 462, 475, 710 S.E.2d 67, 74 (201 1) (quoting Hansson v. Scalise

Builders of S.C., 374 S.C. 352, 356, 650 S.E.2d 68, 70 (2007)); Bass v. S. Carolina Dep't |

of Soc. Servs., 403 S.C. 184, 193, 742 S.E.2d 667, 672 (Ct. App. 2013). ‘The trial court
possesses the purview to determine as a matter of law whether the conduct alleged by‘a
plaintiff is “so extreme and outrageous as to exceed all possible bounds of decency;

obnoxious conduct utterly intolerable in a civilized society” See, e.g., Bell v. Dixie

Furniture Co., 285 SC 263, 265; 329 S.E.2d 431, 433 (1985). In the case sub judice,
Plaintiffs are unable to demonstrate any. conduct by the defendants that rose to a level of

negligence, much less to a level of outrageousness. Thus, these defendants are entitled to

summary judgment on this count.
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o Matthew Bellamy has no connection whatsoever to the instant case and is thus
not liable to Plaintiffs under any theory of recovery they have propounded in
.their pl eadings; |

Defendants The Consolidated Emp]oyee'Recreatio’n. Clubs, a non-profit organization a/k/a
Pine Islaﬁd Club at Lake Murray, South Carolina Electric and Gas Holding Company,
Inc./SCANA, Mandy Nicole Bellamy, and Matthew Beliamy-reserve the right to amend this
motion prior to hearing. Further, these defepdants reserve the right to supplement this motion with a
-supporting memorandum of law, as well as supplement its filing witl“n affidavits, materials obtained
in discovery, and any other material permitted By Rule 56, SCRCP, which may be considered by

this Court at the summary judgment stage.

[SIGNATURE PAGE FOLLOWS]
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Columbia, South Carolina
October 30, 2014

R

Respectfully Submitted,

COLLINS & LACY, P.C. .

_CHRISTIAN S
cstegmaier@collinsandlacy.com
Post Office Box 12487

‘Columbia, South Carolina 29211

(803) 256-2660 (voice)
(803) 771-4484 (facsimile)

ATTORNEYS FOR DEFENDANTS THE
CONSOLIDATED EMPLOYEE RECREATION.
CLUBS, A NON-PROFIT ORGANIZATION
A/K/A PINE ISLAND CLUB AT LAKE
MURRAY, SOUTH CAROLINA ELECTRIC
AND GAS HOLDING COMPANY, INC./SCANA,
MANDY NICOLE BELLAMY, AND MATTHEW
BELLAMY

- DEFENDANTS THE CONSOLIDATED

EMPLOYEE RECREATION CLUBS, A NON-
PROFIT ORGANIZATION A/K/A PINE
ISLAND CLUB AT LAKE MURRAY, SOUTH
CAROLINA ELECTRIC AND GAS HOLDING
COMPANY, INC./SCANA, MANDY NICOLE
BELLAMY, AND MATTHEW BELLAMY’S
MOTION FOR SUMMARY JUDGMEXT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) N
. COUNTY OF LEXINGTON ELEVENTH JUDICIAL CIRCUIT

Cassandra M. Myers and Bartholomew
Moyers in their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers,

Civil Action No.: 2014-CP-32-02210

CERTIFICATE OF SERVICE
Plaintiffs, ' ' :

VS.

The Consolidated Employee Recreation
Clubs, a non-profit organization a’k/a Pine
Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company,
Inc./SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary,

w17
Tiilg

Hivd

C o st
[ A

v

P

Defendants.

_vvvvvvvvvvvvvvvvvvvvv

| | 30 o
The undersigned does hereby certify that on the day of %@@_, 2014,

the following named individual(s) were served with a copy of the within pleading via electronic
mail and/or by mailing a copy of same to said person(s) via the United States Postal Service with
sufficient postage affixed thereto and return address clearly marked.

PLEADINGS SERVED:

. DEFENDANTS THE CONSOLIDATED EMPLOYEE RECREATION
CLUBS, A NON-PROFIT ORGANIZATION A/K/A PINE ISLAND CLUB
AT LAKE MURRAY, SOUTH CAROLINA.- ELECTRIC AND GAS
HOLDING COMPANY, INC./SCANA, MANDY NICOLE BELLAMY,
AND MATTHEW BELLAMY’S MOTION FOR SUMMARY JUDGMENT

PARTIES SERVED: _
Bartholomew Myers Kay G. Crowe, Esquire :
Cassandra M. Myers Bamnes, Alford, Stork & Johnson, LLP
318 Forest Grove Lane Post Office Box 8448 '
Columbia, SC 29210 Columbia SC 29202

~ Columbia, South Carolina Le&he C:. Clamp ~
October 30, 2014
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ELEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA )
) .
COUNTY OF LEXINGTON ) - CIVIL ACTION NUMBER: 2014-CP-32-02210
)
Cassandra M. Myers and Bartholomew Myers in their } MOTION AND ORDER INFORMATION
capacity as Co-Personal Representatives of the Estate of ) FORM AND COVERSHEET
Evan Morris Myers, )
O Plaintitfs, ;
vs. )
The Consolidated Employee Recreation Clubs, a non- %
profit organization a‘k/a Pine Island Club at Lake Murray, )
South Carolina Electric and Gas Holding Company, )
Inc./SCANA, Mandy Nicole Bellamy, Matthew Bellamy, )
Lexington County Coroner's Office, Lexington County )
Sheriff's Department, and Lexington County Medical )
Center Auxiliary, )
: X Defendants. )
check box above indicating submitting party
Name, S.C. Bar Ne. and address of plaintifi’s attorney: Name, S.C. Bar Ne. and address of defendant’s attorney:
Cassandra M. Myers & Bartholomew Myers, pro se Christian Stegmaier, Esquire
318 Forest Grove Lane ) .| Post Office Box 12487
Columbia, SC 29210 Columbia, SC 29211 :
. telephone: 803.256.2660  fax: 803.771.4484
telephone: fax: e-mail: cstegmaier@collinsandlacy.com other;
¢-mail:  other: ]

X] MOTION HEARING REQUESTED (attach wrltten motion and complete SECTIONS I and III)
[0 FORM MOTION, NO HEARING REQUESTED (complete SECTIONS H and IIT)
[0 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and 11I)

SECTION I: Hearing Information
Nature of Motion: Motion for Summary Judgment
Estimated Time Needed: 30 minutes

Court Reporter Needed: IIYES / [INO

) SECTION 1i: Motion Type
] Written motion attached
] Form Motion —

I hereby move @f

ANLed proposed ggotion.
-\ P %

Signature of Attorney for | VDloings Date submitted

SECTION I11: Motion Fee 'f::
B3 PAID - AMOUNT: $25.00 . = o
[J EXEMPT: [J Rule to Show Cause in Child or Spousal Support b g qé
(check reason) [ Domestic Abuse or Abuse and Neglect : o - -
L] Indigent Status [ State Agency v. Indigent Pany .’" ! ™
[ Sexually Violent Predator Act [ Post-Conviction Relief ;";‘i. ) e '»;--,
] Motion for Stay in Bankruptcy - e i
J Motion for Publication [0 Motion for Execution (Rulé 69 SCRCP)' yj

[ Proposed order submitted at request of the court; or, :
reduced to writing from motion made in open court per judge’s instructions ~

W3

Name of Court Reporter: tJ,
[] Other:
JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached order. .
(] Other: JUDGE
CODE: Date:
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STATE OF SOUTH €AROLI ") INTHE COURT OF COMMON PLEAS

- m.L.’:

\SUEC )8 pi A @ CTION NO. 2014-CP-32-02210
L] :

Cassandra M. Myers and Bartholomew ) e
Myers in their capacity as Co- Pemdﬂal ”g;’ I EAURT
Representatives of the Estate of CLEAS R

COUNTY OF LEXIN‘GTON’

}F\’ 1 yE Y
Evan M. Myers, )
_ )
Plaintiffs, ) _
| g PLAINTIFFS’ MEMORANDUM OF LAW IN
v : -/ RESPONSE TO DEFENDANTS’ MOTION

The Consolidated Employee Recreation FOR SUMMARY JUDGMENT

Clubs, a non-profit organization a/k/a Pine
Isiand Club at Lake Murray; South
Carolina Electric and Gas Holding
Company, Inc.; SCANA,

Defendants.

— e N N’ Nam N st N N s’

 NOW COME the Plaintiffs, by and through the undersigned counsel, and fespectfully
submit this Memorandum of Law in Response to Defendants’ Motion for Summary Judgment

pursuant to Rule 56 of the South Carolina Rules of Civil Procedure.

FACTS
- The instant action arises out of the drowning death of Evan Myers. Evan drowned on the

cvening of June 15., 2011, while swimming at the swimming beach of Pine Island Club. Lake

Murray is owned by Defendant South Carolina Electric and Gas Holding Company. The Pine

Island Club is owned and operated by Defendant Consolidated Employee Recreation Clubs. Pine

Island Club a membership-only recreatiohal facility available solely to cmployees of Defendant
SCANA. (See Def. Ans. to Interrogatories 1 1-3.) In order to be a Member of the Pine Island

Club and have access to the facilities, including the subject swimming beach, a person must be
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(1) an employee of SCANA, (2) have applied énd been accepted for membership, (3) }have paid
an initiétion fee, and (4) pay monthly Membership Fees. |

Pine Island Club is analogous to a private country ‘club. There are guards at the entrance
and Members are checked upon entrance. Members may bring guests onto the island. If a.non-
member accesses the Pine Island Club without a member, that person is a trespasser and subject
to prosecutioﬁ. (See Defs.” Ans. to Interrogatories, § 3, Feb. 23, 2015. See also Defs.” Ans. to
Pls. 2d Set of Interrogatories, 9 2, 27, 28, April 14, 2015. See also Pine Island Chapter ,Bylaws
Art. V; Consolidatéd Employee Recreation Clubs Bylaws Art. V.) |

On the evéning of _Juné 15, 2011. Evan was the invited guest of Mandy Bellamy, a
.rrllember of Piﬁc Island Club. Evan had been an invited guest of Ms. Bellamy the week before.
They swam together, along with Ms. Bellam’s boyfriend, for over an hour, without incident.

On the evening of June 15, 2011, Evan and Ms. Bellamy swam together'at thé swimming
beach in approximately 12 feet of water for over 30 minutes. Evan and Ms. Bellamy were the
‘only people at the swimming beach and Ms. Bellamy’é 'car was the only car in the pafking Iét.
Their bags and towels were on the beach. |

During the time Evan and Ms. Bellamy were swimming at thé swimming beach, the Pine
Island Club received information of an incoming storm and closed down the swimming pool,
adjacent to the swimming béach. All lifeguards and swimmers were sent home';

After the swimming pool.was closed due to the incoming storm, Evan and Ms. Bellamy,
without kriow’ledge of the incoming storm, -walked passed the Pine Island Club caretaker, Mr.

Seay, dripping wet in their bathing suits, and jumped off the boating dock less than 50 feet away. .
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Evan Myérs drowned in Lake Murray because of the chaﬁgcs iﬁ water conditions due to
the incoming storm. Rescue atterrfpts by Ms. Bellamy and. an adult onlooker were unsuccessful
as there were no lifeguards on dgty and no water rescue devises available.

Pine Island Club failed to keep the premise§ safe for laWﬁxl swimmers at the swimming

beach by not having: (1) appropriate weather monitoring equipment, (2} life guards, (3) water

. rescue devises, (4) safety posts, (5) severe weather safety plan, (6) appropriaté policies and

procedures, and (7) failed to clear the swimming beach.
~ Pine Island Club failed to warn Evan of dangers on its property by failing to: (1) wam

Evan of the incoming storm, (2) warn Evan of the changing water conditions, and (3) warn Evan

~ of the dangers of swimming in the lake with the incoming storm and changing water conditions.

DISCUSSION
L Legal Standard
“Summairy judgment is appropriate where it is clear there is no genuine issue of material

fact and the moving party is entitled to judgment as a matter of law.” Brooks v. Northwood Little

Leaggl e, 327 S.C. 400, 403, 489 S.E.2d 647, 648 (Ct. App. 1997) (intemnal citations and
quotations omitted).

[n determining whether a triable issue of material fact exists, the

- Court must construe all facts and inferences in the light most
favorable to the non-movant. In order to withstand a motion for
summary judgment in cases applying the preponderance of the
evidence burden of proof, the non-moving party is only required to
submit a mere scintilla of evidence. A motion for summary
judgment on the basis of the absence of a duty is a question of law
for the court to determine. If a legal duty is established, whether
the defendant breached that duty is a question of fact.
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Cole v. BSA, 397 S.C. 247, 251, 725 S.E.2d 476, 478 (2011) (internal citations and qudtatipns

omitted).

11. Defendants, as private land owners that charged for access to their property,
owed the duties to Evan Myers as a licensee on their property.

A licensee is “a person who is privileged to enter upon land by virtue of the possessor’s

consent.” Vogt v. Murrawvood Swim & Racquet Club, 357 S.C. 506, SI'O, 593 S.E.ﬁd 617, 619
(Ct. App. 2004). This is for the iicensce’s own benefit, and a landowner owes that p_eréon the
duties to “(a) discover him and avoid injury to him in carrying on activities upoh the land; énd
(b) warn him of any concealed dangerous conditions or activities which are known to the
possessor. 1d. |

In Vogt, Plaintiff was not charged an admission fee and was a guest of dues paying
members of Defendant Racquet Club when he was ,injured as aresult of a diving accident. The
‘Court held that because and “a guest of a dues-'pa.ying member enters not by right, but by the
permission of the member” and “his presence was entirely permissive” he was a licensee at the
~ Defendant facility. Vogt, 357 S.C. at 511, 593 S.E.2d at 620.

Similarly, Evan Myers was.'the guest of Ms. Bellamy, a dues paying member of Pine
Island Club. As such, Defendants owed Evan Myers the duties imposed on a landowner to a
licensee, which are to discbver his .presevnce and avoid injury to him, aﬁd to warn him of any

concealed dangerous conditions known to the possessor.

a. _Defendants failed to discover Evan Mvers’s presence and avoid injury to him.

In Cole v. S.C. Elec. & Gas, Inc., 362 S.C. 445, 608 S.E. 2d 859 (2005) (Infra), the South

Carolina Supreme Court declined to answer w}}ether or not a landowner had met its standard of

care when the only warning it gave swimmers was that there was no lifeguard on duty. The Court
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~ explained that this was a question of fact for the jury. In that case, the swimmers were invitees. _
Id., 362 S.C. at 453, 608 S.E. 2d at 868.

Throhghout the course of discovery, Plaintiff has retained two (2) national experts in
water safety. Both experts have conducted through investigations of the policies, procedures, and
failures of Defendants in this case. The experts have cach filed affidavits regarding the failures of
Defeﬁdants. See Affidavit of Fancesco A Pia, PhD attached hereto as Exhibit A, and Affidavit
of Dr. Ralph L. Johnson, PhD attached hereto as Exhibit B. .

‘Combincd, these experts have over eighty (80) years of experience with water safety
standards. Each expert has reviewed the pleadings, discovery, photographs, and deposition
testimony in this case, as well as consulting various outside materials. Speciﬁcally, Dr. Johnson
personaﬂy binspectcd Pine Island Club in order to ‘f_orm His opinions.

Both experts have determined, through tﬁeir training, education, and exberience, thét the
maintenance of a swﬁmhing beach requires life-saving devices to be available, weather
monitoring equipment should be used, and that a duty to wamn of changes in weather exists. See
Pia Aff. 9] 8 — 10; Johnson Aff, 1 5-7. However, Defendants did not have any of these life-
saving deVices around the swimming beach or boating docks. Due to these failures, Defendants

breached the standard owed to an invitee.

b. Defendants fuiled to warn Evan Mvers of a concealed dangerous condition

A concealed condition is one that is not readily visible at the time the accident occurs.

See Neil v. Byrum, 288 S.C. 472,474, 343 S.E. 2d '615, 616 (1986). However, Defendants owe
the duty “[t]o use reasonable care to warn him of any concealed dangerous conditions or
activities which are known to the possessor, or of any change in the condition of the premises |

which may be dangerous to him, and which he may reasonably be expected to discover.” Neil v.
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Byrum, 288 S.C. 472, 473, 343 S.E.2d 615, 616 (71 986) (quoting Frankel v. Kurtz, 239 F. Supp.

713,717 (W.D.S.C. 1965).

South Carolina Courts have not addressed the topic of whether a change in weather

constitutes a change in the condition of premises. However, the Courts of this State have allowed

weather conditions to influence opinions. See Montgomery v, Nat'l Convoy & Trucking Co., 186

S.C. 167, 195 S.E. 247 (1938); Young v. Meceting St. Piggly Wiggly, 288 S.C. 508, 343 S.E.2d

636 (Ct. App. 1986);>Varn v. 8.C. Dep't of Highways & Pub. Transp., 311 S.C. 349, 351, 428

S.E.2d 895, 897 (Ct. App. 1993); Gause v. Smithers, 403 S.C. 140 742 S.E. 2d 644 (2013);

Lawrimore v. Fnst Fare Stores, Inc., 299 S.C. 418, 385 S.E. 2d 218 (1989).

Taking the evidence in the light most favorable to Plaintiffs, because Evan and Ms.
Bellamylcbntinucd to swim, they did not know of the oncoming storm. Furthermore, Ms.
Bellamy believed the weather to be onércast, or windy, and did not remember any rain, thunder
or lightening.. See Bellamy Dep. 78:25-79:11, Aug. 4; 2015. Therefore, the storm, and its
dangeré, wefe unknown to Evan Myers, and he should have been warned of this condition. _

Furthermore, Plaintiffs’ experts are expected to testify that because Defendants cleared
the pool, Defendants knew of the weather condition, knew of its potential dangers, and failed to

take the necessary steps to clear the beach.

1. vThe' Recreational Use Statutes Do Not Apply
Defendants assert the Recreational Use Statutes as an affirmative defense, -and therefore
nave the burden to prove its applicability. The purpése of the Recreationa_l Use Statute is to
encourage landowners “to make land and water areas available to the public for recreational

purposes by limiting their liability” to the entrants upon the land. See S.C. Code Ann. § 27-3-10.

\
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The Recreational Use Statute states that, “an owner of land owes no duty of care to keep
the premises safe for cntry or use by persons who have sought and obtained his permission to use
it for recreational purposes or to give any warning of a dangerous condition, use, structure, or
activity on such premises to such persons entering for such purposes.” 8.C. Code Ann. § 27-3-
30. Furthermore,

an owner of land who permits without charge any person having
sought such permission to use such property for recreational
purposes does not thereby: (a)extend any assurance that the
premises are safe for any purpose [;] (b) confer upon such person
the legal status of an invitee or licensee to whom a duty of care is
owed [;] (c) assume responsibility for or incur liability for any
injury to person or property caused by an act of omission of such
persons. o ' -

S.C. Code Ann. § 27-3-40 (emphasis added).

While the purpose of the Recreational Use Statute is to encourage landowners “to make
land and water areas available to the public for recreational purposes by limiting their liability”
to the entrants upon the land, See S.C. Code Ann. § 27-3-10, this relief from lability is not
absolute. Instead, a land owner is still liable “for grossly negligent, willful or malicious failure to
guard or warn against a dangerous condition, use, structure, or activity,” or “for injury suffered
in any case where the owner of land charges persons who enter or go on the land for the
 recreational use thereof.” S.C. Code Ann. § 27-3-60. As used in this chapter, “‘charge’” means the
admission price or fee asked in return for invitation or permission to enter or go upon the land.”

S.C. Code Ann. § 27-3-20.

a. The Recreational Use Statues Do Not Apply Because Defendants Charged a Fee.

In order for the Recreational Use Statute to apply, Defendants must permit without

charge entry onto the land. See S.C. Code Ann. § 27-3-40. See also § 27-3-60. “The statute only
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protects landowners who do not charge those who seek and obtain permission to come onto their

land for recreational purposes.” Harris v. Univ, df S.C.; 391 S.C. 518, 526, 706 S.E. 2d 45, 49
| (2011). |

| A charge for the purposes of phe Recrcational Use Statutes is “a general chafge for
| admission to the property. Courts interpreting this phrase have consistemly held that a parking

fee does not qualify as a ‘charge’ because not everyonc must pay it for admission to the

property.” Cole v, SC Elec. & Gas, Inc,, 362 S.C. 445, 449,‘ 608 S.E. 2d 859, 861 (2605).
In Cole, a teenager drowned Whichswir_nm'ing in Lake Murray. On that day, a three-dollar
‘ parkir;1g fee was charged ét SCE&_G’S recreational éite. The kcy fact in that case Was that the site
itself was open to the public. No fee, admission, or dues were paid in order to actually enter into
~ the property. The recreational area was completely accessible without charge. Id. |
Cole is distinguishable ffo@ the casé at hand. Here, Pine Island Club is not a site readily
available for public use. Instead, Pjne Island Club is a2 membership arrangement. Defendant has
answered Plaintiff’s written interrogatories"in pertinent p}abrt:

The Pine Island Club is a recreational facility operated by
Consolidated Employee Recreation Clubs, and is incorporated as
an eleemosynary/non-profit organization. Pursuant to its articles of
incorporation, the Pine Island Club operates, “to promote the
welfare and to provide a better feeling of fellowship among the:
employees of SCANA and its subsidiaries through social functions
and accommodation of members and their friends, and to provide a
clubhouse, clubrooms, and other conveniences ‘and generally to
afford Members and their friends all the usual privileges,
advantages, conveniences and accommodations of a Chapter and
non-profit organization.” Membership in this chapter shall be
limited to full time regular employees and retired employees of
.SCANA and its subsidiaries or its predecessor companies or
" companies merged with it. Members pay for membership in the

- chapter.
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Defs.” Ans. tlo Interrogatories, § 3 (emphasis added). Additionally, membersﬁip to the Pine Island
Club is voluntary to SCANA employees. See Defs.” Answets to Pls. 2d Set of Interrogatories,
2,27,28.
| Those who choosc to be members must pay an initiation fee, as Well as month chapter
dues which may be deddcted from pay roll. See Pin¢ Island Chapter Bylaws Art. V. See also
Consolidated Employee Recreation Clubs Bylaws Art. V.
Additionally, the Recreational Use Statue “limits the liability of landowners who open

their land to any persons having ‘sought and obtained’_permission to enter for recreational

purposes.” Harris, 391 S.C. at 526, 706 S.E. 2d at 49 (emphasis original). While permission may
be implied, it must be when the public is invited onto the premises free of charge; in those

instances, permission is clearly implied. See Brooks v. Northwood Little League, 327 S.C. 400,

408, 489 S.E. 2d 647, 651 (1997) (personal injuries at a Little League T-ball game at Northwood
Middle School). | |

However, in Harris, not every entrant onto the propérty was required to pay t[he fee to
gain admission; “voluntedrs, family mefnbers of employees, and honored visitors” were not
chargéd. Harris, 391 S.C. at 521, 706 S.E. 2d at 47. Plaintiff, the mother of an intern at the
facility, was injured on boardwalk stairs when retdming from the beach. In the lawsuit resulting
from her personal injuries, the court held that “whether Hdrris sought peﬁnission to enter the
[sland and whether her visit was for recreational éurposes are questions of fact for the jury to

decide.” Harris, 391 S.C. at 526, 706 S.E. 2d at 49.

In the case at bar, the facts are more akin to Harrls than Brooks. No one is permitted on

the island without a merber. In this case, Mandy Bellamy’s father was a member of Pine Island

Club. In her experience, seventy-five ’percent (75%) of the time, there are people checking
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membership cards at the guardhouse at the entrance to the island.vSee‘ Bellamy Dep. 39:4-41:3,
Aug. 4, 2015. Similar to Harris, whether Plaintiff or Ms. Bellamy sought permission to entef

Pine Island Club is a question of fact for the jury, and is therefore not proper for a motion for

summary judgment.

CONCLUSION

WHEREFORE for the reasons set forth hcréin, this Honorable Court should DENY

Defendants’ Motion for Summary Judgment.

' Réspectﬁally subniitted,

This the 8* day of December, 2015.

KROMPECHER LAW FIRM, PLLC

BY: __
Pedro E. Krompeche
SC State Attorney Bar No.: 100485
P.O. Box 6639

Raleigh, North Carolina 27628
Telephone: (919) 9778082
Facsimile: (919) 7467588

;J)
011 Hd 8-2308I0
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this date a copy of PIaintzfﬁ Memorandum of Law in
Response 10 Defendants’ Motion for Summary Judgment has been served upon the following counsel(s)

. of record and by regular US mail.

Christian Stegmaier
Collins & Lacy
P.O. Box 12487
Columbia, SC 29211

This the 8th day of December, 2015.

KROMPECHER LAW FIRM, PLLC

BY: M@W

Pedro E. Krompecher, Il

SC State Attorney Bar No.: 100485
P.O. Box 6639

Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

Email: pedro@krompecherlaw. com
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- STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| ) | |
COUNTY OF LEXINGTON ) CIVIL ACTION NO. 2014-CP-32-02210

Cassandra M. Myers and Bartholomew
‘Myers in their capacity as Co-Personal
Representatives of the Estate of

Evan M. Myers,

Plaintiffs,

v AFFIDAVIT OF FRANCESCO A. PIA, PhD.

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine
Island Club at Lake Murray; South
Carolina Electric and Gas Holding
Company, Inc.; SCANA; Mandy Nicole
Bellamy; ' '

&
RS

Defendants.

I, Dr. Francesco A. Pia, am over eighteen (18) years of age and am competent to make this

affidavit.

: EDUCATION, TRAINING AND EXPERIENCE OF DR, PIA

1. Ihave received the following education:
a. In 1968, I received my Bachelor of .Arts from Long Island University.
b. In 197.3, I recetved my Master of Arts from Long Island University.
c. In 1976, I received my Master of Scienceé degree from the City University of |
New York. |
d. In 1977, I received an advancedl certificate in Clinical School Psychology from "

the City University of New York.
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€.

In 2004, I received my Doctorate in Interdisciplinary Studies with a concentration

_in Psychology, Human Factors, and Public Health.

-2. I have published the following articles:

a.

Handbook_on Drowning: Prevention, Rescue, and Treatment. Bierens, J.J.L. (Ed)

Springer 2014 NY

i. Section 82 Acute Stress During Emergency Response. Pia, F.

Pia, F., Burkle, F.M., Stanley, A. R. Markepson, D. Critical Incident Stress
Debriefing (CISD) International Journal of Aquatics Research and Edueatioh.
2011(5)'(11); 130-13

Fox, H.J., Burkle, FM., Bass, J, Pia, F, Epstein, J.L. & Markenson, D. The
effectiveness ef psychological first aid as a disaster intervention tool: research
analysis of peer-reviewed literature from 1990 — 2010

Fielding;_ .R.R, Pia, Francesco; Wernicki, PG & Markenson, D. Avoiding
hyperventilation. International Journal of Aquatics Re;vearch and Education
-Volume 3, Issue 4, November | |

Langendorfef, SJ., Quan, L Pia, F, Fielding, R.R.,, Wernicki, P.J.

- Markenson, D. Minimum Age for swim lessons International Journal of

Aquatics Research and Education Velume 3, Issue 4, November
Wemicki, P.J., Chaﬁlbere, P.R., Fielding R.R., Lees. T.A., Markenson,
D, Pia, F. & Qﬁan, L. Analysis and rebuttal of development of an in-
water "inte:rvention in a lifeguard protocol International Journal of
Aquatics Research and Education Vollm_le 5, Issue 1, February

“Guarding Against Misconceptions” Aquatics International May 2006

2
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h. Handbook_on Drowning: Prevention, Rescue, and Treatment Bierens,

JJ.L. (Ed} Springer (2002), NY
i. Section 3.9.9 The Reasons People Drown. Pia, F.
ii. Section 5.5 Lifgguard Surveillance and Scanning: past, presént
and future": Fénner, Grifﬁths, Oosterman & Pia
iii. Section 5.19. Management of Physical and Psycllmlogical
responses during »administratfon of ‘CPR to drownéd persons. Pia, |
| F. | |

1. Lifeguard Effectiveness: A Report of the Working Group. “Patron

Surveillance: A Key Component of Lifeguarding Services” Atlanta:
Centers for Disease Control and Prevention, National Center for Injury
Prevention and Control: 2001. Branche, CM & Stewart, S. (Ed.)

J- “Reflections on Lifeguard Surveillance -Prograrhs" New Science of

Drowning: Prevention & Intervention. CRC Press: 1999

- k. "Proposing a New Safety Collaboration” Pool & Spa News June 15, 1994

I Lead writer for three chapters in Lifeguarding Todav: (Aquatic Injﬁry
Prevention, Patron Surveillance and Facility Surveillance) Américan Red
Cross 1994

m. Preventing Swimmiﬁg Related Fatalities” Pennsylvania Pérks &
Recreation Society Spring 1991 Volume 22, No. 3

n. "Ti;e RID Factor as é Cause of Drowning" Parks & Recreation National

Parks & Re:création Society, June, 1984.

3
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0. "Reduce Swimming Pool Diving Accidents and Mi”ions of Dollars in
Liability Costs" Crawford Educational Newsletter Crawford & Company,
Nov. /Dec. 1982. N
p. "Observations on the Drowning of Nonswimmers" Journal of Physical
Education Thelma Society of North America, July, 1974. Reprinted in:
Lifeguarding, 1st. Edition (1980) American Association_of Health,
.Physical Education and Recreation. |
3. Thave produced and directed the following training films and videotapes: -
a. On Drowning, 1970, a l3—ininut‘e lifeguard .ﬁlm which contains actual,
~ not staged, ﬁim footage of 12 near drownings and rescues which range
- from single victims through a group of four. Best aquafic safety film:
2012, International Aquatic Hisiory Symposium and Film Festival:
Intemationai Swimming Pool Hall of Fame \
b. Drowning: Facts & Myths, 1976, a 10-minute general audieﬁce film
whiéh examines the causes and solutions of swimming, no swimming,
and boating related drowning fatalities.
c. The Reasons Péople Drown, 1988, 22-minute drowning prevention
videotape o
4. My current resume is attached hereto as Exhibit A.
5. I have been qualified as a water safety expert in drowning cases in the following
states: ', :
a. North Carclina;

b. New York;

4
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¢. New Jersey;
d. Connecticut; |
e. South Caroliné;
f. Michigan;

g. California;

h. Rhode Island;

i. Florida;
j. Texas;
k. Nevada;

. Colorado;

m. Minnesota;

n. Illinois;
! 0. Ohio;
p- Indiana;

q. Washington, DC;
r.. ‘Pennsylvania.

6. I reviewed the following materials in this case, all of which forms the basis for
my expert opiniors, along with my training, experience and training as set forth
above: | |

a. Complaint;
b. Defendants’ answers to initerrogatories;

c. Defendants’ production of documents;

5
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d. Written statement of Mandy Bellamy taken the night of the subject -
drowning;

e. eritten statement of J.W. Seay taken the night of the subjec;t drowning;

f.  Written statement of Evan McPhearéon taken the night of the subject
drowning; : N

g. Pictures from the site inspection performed on or about May 19, 2015

h. Various weather reports from the time of the subject dfowning specific to
';hat geographic area where the droWning took place;

i. Google Eeu{h Map pictures of the Pine Island Club; and

j-  Deposition testimony of Mandy Bellamy.

DUTIES OWED BY LAND OWNER

7. The duties and obligations of a landowner, such as thé Defendants in this casé, to
a person lawfully using this swimming beach during an incdming storm are
discussed throug'hbut safety publications of various national water safety
organizations. The foll.owing list of such sources for eac\:h of my opinions is not
exhaustive and can be supplemented upon request.

1. See Nationai Oceanic and Atmospheric Administration (NOAA)
weather safety standards and suggested practices; |

ii. See National Liéhtning ‘Safety Institute (NLS) weather safety
standards and suggested practices;

ili. See Federal Emergency Management Agency (FEMA) weathér

safety standards and suggested practices;

6
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iv.

vi.

Vii.

See Nati-ona] Weather Service (NRS) weather safety standards and
sugggested bractices;

See American Red Cross (ARS) weather and water safety
standards and suggested practices;

See Naﬁonal Water Safety Congress (NWSC) weather and water
safety standarcis and suggested practices; and |
Sez YMCA lifeguarding and water safety standards and suggested

practices.

. I have the following opinions about the.dut'ies owed by a landowner, like

- Defendants, to a person lawfully on the subject property and using the swimming

" beach and swimming in the open water around the swimming beach:

a. Duty to have Weather Monitoring Equipment sufficient to detect an -

incoming storm — an example of industry standard practice would be a

NOAA weather radio or lightening detector;

b. Duty to have a Severe Weather Safety Plan dictating how and when to

evacuate all water (open water and swimming pools), this may be also

referred to as an Emergency Action Plan;

c. Duty to have an Operations Policies and Procedures Manual applicable

to the life guards at the swimming pool and swimming beach;

d. Duty to Ciear the beach and pool and ensure that everyone seeks safe

shelter in anticipation of an incoming storm — in this case, the specific

duty was to evacuate the swimming pool and the swimming beach and to

7
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stop anyone from using the same for at least 30 minutes from _.the last time

lighting or thunder was observed/heard;

e. Duty to Warn all swimmers and potential swimmers of potential unsafe
water conditions — this may be accomplished with a ﬂag cones,  or
‘speakers sufficient to be heard by swimming in the designated swimming
.areas, such'as the pool and the swimming beach;

f. Dﬁty to have Safety Posts neaf the swimming waters with water safety
devises including a “throWing component” like a Throw Bag or Ring
Buoy with 40-50 feet of light weight rope, “reaching equipment” such a |
Shepard’s Crook and a first aid kit; |

g. Duty to have Water Rescue Devises on and around the boating docvk ~in
this case the subject dock where the decedent jumped from minutes

- before drowning. This duty requires throwing' equipment, reaching
equiéﬁlent, and a floatation device necessary for people who may fall out
of a boat or off the dock while trying to get in or out of a boat; and
: h. Duty to have a Life Guard on duty at tﬁe swimming pool and swimming
beach.

9. The purpose of the duties lisfed above are to (1) warn all swimmers and potential
swimmers of unsafe conditions and then to (2) ensure that everyone is out of the
water and safe, to avoid drowning.

10. All of my opirﬁons; set forth herein are to a reasonable degree of .certainty and are

satisfactory to myself based upon my education, training and experience as well

8
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~ as all the case specific data | have reviewed and the various water safety

authorities which are listed in paragraph ﬁve (5) of this affidavit.

11. All of my opinions set forth herein are to a reasonable degree of certainty and are

satisfactory to myself based upon my education, training, experience, all of the

case specific data [ have reviewed, and the various water safety authorities which

1}

are listed in paragraph seven (7) of this affidavit.

FURTHER THE AFFIANT SAYETH NOT'.

| This the ﬁ day of // M‘J/‘M

éﬂi

Fzﬁ),wﬁ Pia, PhD

~ Sworn to and subscribed before me, on

thisthe < '/ day of Av W/ﬂ«ﬁ/ézﬁ ,2015.

7

(OW/ Slgnature of Notary)

- JOHN DIONISIO
\T0 K A2 fionr Sy g , Notary Putdicary Public State of New York
Qualified - Westchester County
# 01D14804045 Exp 9/30/18
(Official Seal) My Commission Expires:

9
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Pia Consulting Services
a division of Water Safety Films, Inc
3 Boulder Brae Lane
Larchmont, N.Y. 10538-1105

Francesco A. Pia, President i ‘ i Telephone
BA, MA, MS, ACC, Ph.D. . ) (9_14‘834—7536

RESUME

Summary:  Originator of the Distress vs. Drowning person water crisis classification
Conducted the original research on the Instinctive Drowning Response

Copyright author of the four charactenstlcs of an actively struggling
~ drowning person .

Instituted the first lifeguard and water safety tralmng program for
teaching drowning victim recognition concepts in the United States,
Canada, Furope, and Australia

Conceived the “Pia Carry” a non-equipment swimming rescue
currently taught by the Lifesaving Society of Canada and formerly
described as the modified cross chest carry by the American Red Cross

- Conducted a two year research study into the causes of swimming
related drowning fatalities in the United States from 1910 to 1980 in
areas where lifeguards were on duty

Formulated the RID Factor as a Cause of Drowning

45 years experience in drowning accident causation and reconstruction
for public and private aquatic agencies SN

40 years experience lecturing to federal, state, county, and local agencies
on the causes and solutions to swimming, nonswimming, and boating
related drowning fatalities

21 years experience as a lifeguard and chief lifeguard at Orchard Beach, Bronx,
NY, where approximately 2,000 near drownings and rescues occurred each
summer

September  President, Pia Consulting Services
1979-2010
~ Responsibilities: provide consultation services to educational and governmental
agen01es involved in aquatics and to plamtlffs and defendants attorneys engaged

in litigation
EXHIBIT
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Injury Prevention Publications:

Handbook on Drowning: Prevention, Rescue, and Treatment
Bierens, J.J.L. (Ed) Springer (in press) NY
Acute Stress During Emergency Response. Pia, F.

Pia, F., Burkle, F.M., Stanley, A. R. Markenson, D.’

" Critical Incident Stress Debriefing (CISD)
International Journal of Aquatics Research and Education. 2011(5) (11);
130-137

Fox, H.J., Burkle, F.M,, Bass, J, Pia, F, Epstein, J.L. & Markenson, D.

The effectiveness of psychological first aid as a disaster intervention tool:
" research analysis of peer-reviewed literature from 1990 - 2010

Disaster Medicine and Public Health Preparedness 2012 6:3:247-262

American Medical Assocnatlon

Fielding,R .R., Pia, Francesco, Wernicki, P.G. & Markenson, D. -

Avoiding hyperventilation :

International Journal of Aquatzcs Research and Education Volume 3, Issue 4,
- November

Langendorfer S.J., Quan, L Pia, F, Fielding, RR., Wem1ck1 ,P.J. Markenson, D
Minimum Age for swim lessons

International Journal of Aquatics Research and Education Volume 3, Issue 4,
November

Wernicki,P.J.,Chambers, P.R., Fielding R.R. Lees. T.A., Markenson, D., Pia, F.
& Quan, .. Analysis and rebuttal of development of an in-water intervention in a
lifeguard protocol

International Journal of Aquatzcs Research and Education Volume 5, Issue 1,
February :

“Guarding Against Misconceptions”
Aquatics [nternational
- May 2006
Handbook on Drowning: Prevention, Rescue, and Treatment
Bierens, J.J.L. (Ed) Springer (2002), NY -
1. Section 3.9.9 The Reasons People Drown. Pia, F.
2. Section 5.5 Lifeguard Surveillance and Scanning: past, present and
future": Fenner, Griffiths, Oosterman & Pia
3. Section 5.19. Management of Physical and Psychological responses
during administration of CPR to drowned persons. Pia, F.

Lifeguard Effectiveness: A Report of the Working Group.
“Patron Surveillance: A Key Component of Lifeguarding Services”

Atlanta: Centers for Disease Control and Prevention, National Center for
Injury Prevention and Control: 2001. Branche, CM & Stewart, S. (Ed )
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“Reflections on Lifeguard Surveillance Programs"
New Science of Drowning: Prevention & Intervention
CRC Press: 1999 ‘

"Proposing a New Safety. Collaboration”
Pool & Spa News
June 15, 1994

Lead writer for three chapters in Lifeguarding Today:
(Aquatic Injury Prevention, Patron Surveillance and
Facility Surveillance)

American Red Cross 1994

- Preventing Swimrhing Related Fatalities"
Pennsylvania Parks & Recreation Society
Spring 1991 Volume 22, No. 3

"The RID Factor as a Cause of Drowning”
Parks & Recreation
National Parks & Recreation Society, June, 1984.

"Reduce Swimming Pool Diving Accidents

and Millions of Dollars in Liability Costs"

Crawford Educational Newsletter .
Crawford & Company, Nov. /Dec. 1982. , ’

"Observations on the Drowning of Nonswimmers"

Journal of Physical Education

The YMCA Society of North America, July, 1974..

Reprinted in:

Lifeguarding, 1st. Edition (1980) _

American Association of Health, Physical Education and Recreation.

Producéd and directed the following training films and videotapes:

On Drowning, 1970, a 13-minute lifeguard film which contains

actual, not staged, film footage of 12 near drownings and rescues
-which range from single victims through a group of four.

Best aquatic safety film: 2012, International Aquatic History

Symposium and Film Festival: International Swimming Pool Hall of Fame

Drowning: Facts & Myths, 1976, a 10-minute general audience
film which examines the causes and solutions of swimming,

nonswimming, and boating related drowning fatalities.
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The Rea.ﬁms’ People Drown, 1988, 22-minute drowning prevention videotape

Lifeguard Experiénce

May 1969

to
Sept. 1979

May 1964
to
Sept. 1968

June, 1959
to
Sept. 1963

Chief Lifeguard, Orchard Beach, Bronx, NY:

supervised 50 lifeguards and 3 Lieutenant lifeguards, and
conducted in service lifeguard and CPR training at Orchard Beach
and 12 New York City pools.

Lieutenant Lifeguard, Orchard Beach, Bronx NY.

Lifeguard, Orchard Beach, Bronx, NY. .

American Red Cross Volunteer Posiﬁons

¢ Advisory Committee for First Aid, Aquatics, Safety and Preparedness
(ACFASP)

¢ Scientific Advisory Council

* National Technical Advisor for Lifeguard Training

Aquatic Committee Membership

1981- 1983  American Red Cross National Advisory Committee

1993
1995
1997
1999 .
2001

2001

Lifeguard Training
American Red Cross National Advisory Committee
Lifeguard Training & Community Water Safety

American Red Cross National Advisory Comm1ttee
Head Lifeguard .

- Chairman: Health and Safety Advisory Committee ke

Westchester County American Red Cross

American Red Cross National Advisory Committee
Guard Start/Lifeguarding Tomorrow .

American Red Cross National Advisory Committee
Lifeguard Training

American‘Red Cross National Advisory Commlttee
Lifeguard Manager
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2003

2004

2006

2008

Awards

2013

2013

2013

2007

2005

2004

American Red Cross National Advisory Committee
Advisory Council for First Aid, Aquatics, Safety & Preparedness
(ACFASP)

American Red Cross National Advisory Committee
Lifeguard Training

United States Lifeguard Standards Coalitidn

CDC: Model Aquatic Health Code (MAHC):
Bather Supervision Sub-Committee

American Red Cross Lifetime Aclnevement Award: Francesco Pia, PhD
“In recognition of his career of service to both the

American Red Cross and the field of aquatics. Through

his efforts in research, education, and service he has

advanced the field of lifeguarding and aquatics expanding

and enhancing Red Cross programs, saving countless lives

and making the enjoyment of the aquatic environment a safer activity.”

American Red Cross Sclentlfic Advisory Council Certlficate of Appreclatlon _

Francesco A. Pia, PhD: November 2003 — 2012
“For outstanding service and lasting contributions as a member of the Scientific
Advisory Council and to the American Red Cross and the people we serve. ”

' Aquatics International: Power 25: Dr. Frank Pia

“One of aquatics most influential people of the past 25 years
Frank Pia’s influence is still seen today in lifeguard training and best practzces
at countless pools and beaches. An experienced lifeguard and educator,
Larchmont, N.Y.-based Pia opened people’s eyes to what drowning truly looks
like and how it could be missed by overworked or poorly trained guards. '

With those principles in mind, he's spent countless hours developing practices

. and curriculum with the Red Cross, the world's largest lifeguard training group
~ with 300,000 people enrolled last year in its programs. :

He also brought his science-based approach to the CDC'’s Model Aquatic Health
Code, where he served on the subcommittee on bather supervision.”

Who’s Who in Aquatic Leadership in the USA
Power 25: Aquatics International

Who’s Who in Aquatic Leadérship in the USA
Aquatics International

Who’s Who in Aquatic Leadership in the USA

Aquatics International
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2003

2000

American National Red Cross

Special Citation for Exceptional Volunteer Service

" American Red Cross in Westchester County, NY

Volunteer of the Year |

Invited Lecturer at Aquatic Conferences

1970

1971

1972

1975

1976
1977

1978

1979

1980

Council for Naticnal Cooperation:
in Aquatics (CNCA)

American Red Cross
National Staff Training Conference

National Water Safety Congress
National Women's Aquatic Forum

American Red Cross
Regional Aquatic School

American Red Cross
Regional Aquatic School -

U.S. Coast Guard
Second Coast Guard District
Boating Safety Seminars

U nivérsify of Rhode Island

First Northeast Conference in Cold Water Survival

American Red Cross
Regional Aquatic School

Columbia College
Water Rescue '79

Westchester County Department of Health

. Pool Safety Seminar

American Red Cross
Regional Aquatic School

American Red Cross &
Westchester County Department of Health
Hypothermia Conference

American Association of Health,

Physical Education and Recreation (AAHPER)

Aquatic School
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Ft. Lauderdale, FL
Cincinnati, OH

Dallas, TX
Ft. Lauderdale, FL

Brookline, MA
Mountain Lakes, NY

Springfield, IL

Des Moines, 1A

Kingstqn, RI
Mountain Lakes, NY
Son.or.na., CA

White Plains, NY v

Mountain Lakes, NY

White Plains, NY

Indiana University, PA



1981

1982

1983

1984

National Safety Council
Water Safety Awareness Program

Council for Naticnal Cooperation in Aquatics
National Park Service
Swimming Related Fatalities Seminar

Royal Lifesaving Society of Canada
University of Victoria - ‘

Northeastern University
YMCA Aquatic Institute
Middle Atlantic Region

» American Red Cross

Regional Aquatic School

Westchester County
Dept. of Parks and Recreation

- Swimming Pool Operators Course

National Safety Council

"Eastern Region Safety Conference

Council for National Cooperation in Aquatics

American Red Cross
Regional Aquatic School

Rutgers University
Aquatics Management Program

American Camping Association
New Jersey Section

American Red Cross
Regional Aquatic School

Advanced Lifeguard Training Conference
University of Victoria

American Camping Association
Eastern Camping Association
NY, NJ & PA Sections

YMCA Aquatic School - Northeast Region

_Springfield College

American Red Cross
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Chicago, IL

Atlanta, GA

Falls River, NY

Victoria, British Columbia

Berwyn, PA

Mountain Lakes, NY |

White Plains, NY

Philadelphia, PA

Columbus, OH

Mountain Lakes, NY
New Brunswiék, NIJ

Lebanon, NJ

- Mountain Lakes, NY

Victoria, British Columbia

Teaneck, NJ

Springfield, MA

Mountain Lakes, NY



1985

1985

1986

1986

1987

1988

1989

1990

1991

Regional Aquatic School

American Camping Association
Eastern Camping Association

Rutgers University
Aquatic Management Conference
New Jersey Pool Managers Association

National Spa and Pool Institute
1986 Aquatic Symposium

American Camping Association
Eastern Camping Association

- NJ Department of Environmental Protection

Aquatic Managers Seminar

Royal Lifesaving Society of Canada
Rescue '86 '

National Safety Council
75th Annual Congress -

National Water Safety Congress
National Conference

Army Corps of Engineers
Staff Training Conference

Ohio Division of Watercraft
Statewide Conference

United States Boating Law Administrators
National Conference

| The Royal Lifesaving Society of Canada

National Conference

Council for Natiorial Cooperation in Aquatics

Connecticut Recreation and Parks Association

Northeast Aquatics Seminar

State of Maryland
Natural Resources Police
Outdoor Education Seminar
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Teaneck, NJ

New Brunswi'ck, NIJ

Tenafly, NJ

' Indianapolis, IN

Teaneck, NJ

Trenton, ‘NJ

Vancoﬁver, Britiéh Columbia

Chicago, IL

. Scottsdale, AZ

Pittsburgh, PA

Columbus, OH

San Diego, CA

Quebec, Canada

Indianapolis, IN

Windsor Locks, CT

Ocean City, MD



1992

1996

1996

1997

1998

2002

2003

2004

2005

2005

2006

Westchester County Department of Health
Children's Summer Camp Workshop

Westchester County Recreation and Parks Assoc.
Aquatics Workshop

Council for National Cooperation in Aquatics

Connecticut Recreation and Parks Association

- 32nd Annual State Conference

New York State Recreation and Park Society

International Swimming Pool Hall of F ame
Drowmng Symposia

International Lifesaving Federation

‘Medical Rescue Conference

Centers for Disease Control
Lifeguard Effectiveness Workgroup

PRO Aquatics Conference
World Congress on Drowhing

Westchester County Department of Hea]th
Chlldren s Summer Camp Workshop

AAHPERD National Conference

Minnesota Recreation & Parks Conference

International ECCU/CPR Conference

Emergency Cardiac Care Union
“Beyond CPR: The Physiology and Psychology
of the Inexperzenc«’d First Responder”

World Waterpark Assomatlon
National Convention

New York State Department of Health
Bureau of Community Environmental Health
Training Workshops for Bathing and
Children’s Camps Inspectors

National Recreation & Park Association

“4 Human Information Processing
Perspective of Lifeguard Surveillance Protocols”
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White Plains, NY

White Plains, NY

Cincinnati, OH

North Haven, CT

Syracuse, NY
Ft. Lauderdale, FL
San Diego, CA | |

Atlanta, GA

- Haliburton, Ontario

: 7 N
Amsterdam, Netherlands

White Plains, NY

New Orleans, LA
Minneapolis/St. Paul, MN

New Orleans, LA

Las Vegas, NV

. Erie, Ontario, Oneida, Suffolk,

Saratoga, Ulster, Counties
New York City

- Austin, TX
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2006

2006

2006

Westchester County Department of Health White Plains, NY
Children's Summer Camp Workshop '

International ECCU/CPR Conference ~ Orlando, FL.
Emergency Cardiac Care Union
“Current Issues in Lay CPR Instruction”

World Aquatic Health Conference Austin, TX
National Swimming Pool Foundation -
“What Does Science Teach Us about

 Guarding and Drowning Prevention?

2007

2007

2010

2011

2012

2013

World Water Safety Conference ' Porto, Portugal
International Lifesaving Society /
“Patron Surveillance:

A Human Information Processing Perspective”

California Aquatic Management School Monterey, CA
Keynote Address:
“Educational, psychological, and social perspectives
Jor recruiting, training, and supervising mlllennzum
generation lifeguards”
Conference Session
““Current controversies in lifeguard surveillance concepts

-and patron surveillance strategies”

‘National Drowning Prevention Symposmm - Pittsburgh, PA’

Keynote Address:
“Maximizing the effectiveness of drowmng prevennon
efforts through targeted approaches”

Upper Midwest Regional Pediatric Conference South Sioux Falls, NB
Keynote Address ,
“Childhood Drowning Prevention”

Irish Lifesaving Foundation: Drowning . Carlow, Ireland
Drowning Prevention & Rescue Conference -

“Lifeguard surveillance: myths, misconceptions,

an solutions: a human information processing

approach”

Pro Aquatics Conference - Huntsville, Canada
Key Note Address ‘
Session 1.

On Drowning: from 16 mm to social media:

a 44 year journey.

Session 2

Patron surveillance: a human information

processing perspective
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- 2013  4th Annual Alberta Aquatics Conference Calgary, Canada
. Canadian Red Cross '
Key Note Address
Session 1. '
On Drowning: from 16 mm to social media:
a 44 year journey.
Session 2
Patron surveillance: a human information
processing perspective

2014 Saskatchewan/Manitoba Conference - Regina, Canada
Key Note Address .
Session 1.
On Drowning: from 16 mm to social medza:
a 44 year journey.
Session 2 _
Patron surveillance: a human information
processing perspective

Educational Background Summary ,
In addition to his expertise in lifeguard training and drownlng ‘prevention, Dr. Pia has two

master’s degrees, an advanced 30 graduate credit clinical certificate in psychological testing and
assessment. He has worked with academically "at risk" adolescents in urban and suburban

settings from 1970 — 1998. During this time he was also a member of the New York City Board

of Education's Citywide Crisis Prevention and Intervention team and Westchester County's
Youth Gang Task Force.

Dr. Pia, a school psychologist, trained in the cognitive psychology/human information paradi gm
has for the past 37 years studied intensely the human visual system, vigilance paradigms, and
human information processing. His understanding of the intersection of human performance

theories and empirical research enabled him to explain to lifeguards, lifeguard instructors, -

lifeguard managers, and lifeguard training agencies how humans assign meaning to incoming
visual stimuli. His continual learning about the conceptual underpinnings for analyzing
perceptual decisions underlying detecting the absence or presence of certain distress and
drowning behaviors, delineating short-term memory and working memory capacities and
limitations of human attention, and the effects of physiological and psychological stress on
human information processing continue to be his areas of academic interest.

Union Institute and University
As a midlife/midcareer adult, with significant varied life experience and advanced degrees, who

was guided by principles of andragogy cited by Knowles (1980) and Cross (1981), and deeply
influenced by the lifecycle perspectives of Levinson (1978), Bridges (1980), and Hudson (1991),

Dr. Pia chose to enroll in the Union Institute and University’s Ph.D. program in Interdisciplinary
Studies.
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For several decades this regionally accredited and renowned educational institution developed
higher education models based on the principles of mid-life adult leaming and adaptations of the
tutorial-based paradigms of British and German research universities. Union Institute and
University (UIU) is accredited by the Higher Learning_Commission of the North Central
Association of Colleges and Schools and has degree granting authorization from the Ohio Board
of Regents.

- The UIU’s constructivist adult education model required learners to develop a meticulous

learning agreement. UIU doctoral students were not given academic credit for prior master’s
level work or life experience. The 1éaming agreement contained detailed course descriptions,
comprehensive educational goals and objectives, appropriate learning strategies, competency-
based faculty assessments and suitable documentation, and substantial primary textbooks
bibliographies for all courses. Dr. Pia’s studies blended independent study; online learning;

" individual faculty - learner mentoring and assessment; learner led instructional peer days;

attendance at traditional lecture courses given by UIU faculty members; and off-site 40 hour
seminars given by credentialed authorities and professors from other universities. This course of
study totaled 116 semester credit hours. In 2004, Dr. Pia was granted a Doctor of Philosophy
degree in Interdisciplinary Studies with a concentration in psychology, human factors, and public
health.

UIU Internship : ' ' ,
Dr. Pia completed a 500 hour internship at SUNY-Westchester's Academic Support Center
(ASC) where he designed a pilot research study utilizing instruments that measured the impact of
environmental factors (hours worked and years away from school), internal factors (anxiety
levels and college study behaviors) and the utilization of the Academic Support Center's services
by part-time and full-time students. The results of this research study were analyzed and
discussed with the .members of the ASC and was included in the 1999-2000 and 2000-2001
SUNY Westchester's Strategic Planning Annual Reports.

UIU Dissertation

Dr. Pia’s quantitative doctoral dissertation, 4 small group multi-theoretical adolescent =

educational program for reducing traumatic head and spinal cord injuries assessed 2,226 urban,
suburban, and rural middle and high school students’ awareness of the physical energy
transformation mechanisms that cause traumatic head and spinal cord injuries. He used cognitive
psychology constructivist approaches to learning and schema belief modification research
findings as the conceptual foundations for increasing the students’ knowledge of head and spinal
cord injury prevention behaviors in grades 7 through 12. Attention was directed to increasing
adolescents’ use of seatbelts, bicycle and skateboard helmets, and to decrease the incidence of
head first diving into above ground backyard pools, lakes, and beaches. Dr. Pia developed
treatment and control groups’ instrumentation that assessed adolescents’ perceptions of

perceived susceptibility, likelihood, and severlty for head and spinal cord injuries for the above -

cited activities.

American Psychological Association (APA) Membership
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Upon a review of his doctoral studies, the APA approved his request for a change from associate
to full association membership. The APA member category is reserved for individuals who have
received a doctoral degree in psychology or a related field from a regionally accredited
institution that provided confirmation of proficiency in psychological scholarship and
‘verification of a quantitative psychological dissertation.

Education -

Bachelor of Arts: 1968

Long Island University

Accreditation

Commission of Higher Education: Middle States Association
State Authorization

New York State Department of Education

Master of Arts: 1973

Long Island University

Accreditation

Commission of Higher Educatlon Mlddle States Association
State Authorization

New York State Department of Education

Master of Science: 1976 | ' :
The City University of New York

Accreditation ‘
Commission of Higher Educarion: Middle States Assoclatlon
State Authorization

New York State Department of Education

Advanced Certificate: 1977

The City University of New York

Clinical School Psychology
- Accreditation

Commission of Higher Education: Middle States Association
State Authorization

New York State Department of Education

Doctor of Philosophy: 2004

Union Institute and University
Interdisciplinary Studies:

Psychology, Human Factors & Public Health
Accreditation

Higher Learning Commission:

North Central Association of Colleges and Schools
State Authorization

Ohio Board of Regents -

Professional Certificates:
School Psychologist

Permanent Certification
New York State Department of Education

Teacher of English
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Permanent Certification

New York State Department of Education

Work Experience - Education

1970 - 1975

1976 - 1977

1977

1977-1998

Morris High School, Bronx, NY . 7
1970 - 1972 |
Teacher of Speech

Duties: taught classes of non-English speakmg students,

beginning and intermediate classes in English as a second

language, 11th and 12th grade classes in basic and advanced

public speaking '

1973 - 1975 '
Coordinator of Student Affairs
Duties: Ombudsman for students, faculty advisor to student

~ organizations, liaison to community, & coordinator for co-

curricular and extracurricular activities

School Psychologist Intern

Mamaroneck Avenue Elementary School

Mamaroneck Public Schools, Mamaroneck, NY
Hommocks Middle School
Mamaroneck Public Schools, Mamaroneck, NY

, :
Graduate Teaching Assistant:

The City College of New York
, Graduate School of Education

Mamaroneck High School

Teacher of English & School Psychologist

Duties: taught English in a self-contained alternative
educational program for academic underachievers

for grades 9 - 12 and provided psycho-educational

consultation to students and staff
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of -
Evan M. Myers,

Plaintiffs,

V.

| The Consolidated Employee Recreation

Clubs, a non-profit organization a’/k/a Pine

Island Club at Lake Murray; South
Carolina Electric and Gas Holding
Company, Inc.; SCANA; Mandy Nicole
Bellamy;

Defendants.

vvvvvvvvvvvvvvvvvvv

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO. 2014-CP-32-02210

3

AFFIDAVIT OF DR. RALPH L. JOHNSON
PhD.

I, Dr. Ralph L. Johnson, am over eighteen (18) years of age and am competent to make this -

'afﬁdav‘it.

1. My current curriculum vitae, which details my education, training, and experience, is

attached_hereto .as Exhibit A.

- 2. T'have been qualified as a water safety expert in drowning cases in the following

states:
a. South Carolina

b. Pennsylvania
c. Ohio

d. Michigan

1
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n.

New Jersey |
Florida
Georgia
Virginia
Loﬁisiana
Texas
Nebra_ska
Califpmia
Washington

District of Columbia

3. Treviewed the following materials in this case, all of which forms the basis for my

expert opinions, along with my training, experience and training as set forth above:

a.

Complaint;

Defendants’ Answer to the Complaint;

Defendants’ Answers to Interrogatories;

Defendants’ Production of Documents;
Written statement of Mandy Bellamy taken the night of the subject
drownirig;

Written statement of J.W. Seay taken the night of the subject drowning;

2 .
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g. Written statement of Evan McPhearson taken the night of the s_ubjevct

drowning;
h. Pictures from the site inspecﬁon performed on or about May 19, 2015;

i: I was personally present during. the site inspection on or about May 19,

2015;

J. Various weather reports from the time of the subject drowning specific to

that geographic area where the drowning took place;
k. Google Earth Map pictures of the Pine [sland Club; and
I Deposition testimony of Mandy Bellamy.

4. ]_;hevduties and obligations of a landowner, which are‘applicable those similar to
Defendants in this case, to a person lawfully using fhis swimming beach during an
incoming storm are discussed throughout saféfy publications of various national

‘water safety organizations. 1 have noted some reliable national sources as

references in support of my opinions, however, this list of such sources for each of

my opinions is not exhaustive and can be‘supplemented upon request.

1. See National Oceanic and Atmospheric Administration (NOAA)

weather safety standards and suggested practices;

ii. See National Lightning Safety Institute (NLS) weather safety

standards and suggested practices;

iii. * See Federal Emergency Management Agency (FEMA) weather

safety standards and suggestéd practiées;

3
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iv. See National Weather Service (NRS) weather safety standards and

suggested practices;

C
v. See American Red Cross (ARﬁ),weather and water safety standards

and suggested practices;

vi. See National Water Safety Congress (NWSC) weather and water

safety standards and suggested practices; and

vii. See YMCA lifeguarding and water safety standards and suggested

~ practices.

. I have the following opinions about the duties owed by a landowner, like
‘Defendants to a person lawfully on the éubject property and using the swimming

beach and swimming in the open water around the swimming beach:

_ a. Duty to have Weather Monitoring Equipment sufficient to detect an

incoming storm - an example of industry standard practice would be a

NOAA weather radio or lightening detector;

b. Duty to have a Severe Weather Safety Plan dictating how and when to

evacuate all water (open water and swimming pools), this may be also

referred to as an Emergency Action Plan;

¢. Duty to have an Operations Policies and Procedures Manual applicable

to the life guards at the swimming pool. and swimming beach;

d. Duty to Clear the beach and pool and ensure that evefyone seeks safe
shelter in anticipation of an incoming storm — in this case, the specific duty

was to evacuate the swimming pool and the swimming beach and to stop

4
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anyone from using the same for at least 30 minutes from the last time

lighting or thunder was observed/heard;

e. Duty to Warn all swimmers and potential swimmers of potential unsafe
water conditions — this may be accomplished with a flag cones, or speakers
sufficient to be heard by swimming in the designated swimming areas, such

as the pool and the swimming beach;

f. Duty to have Safety Posts near the swimming waters with water safety
devises including a “throwing component” like a Throw Bag or Ring Buoy
with 40-50 feet of light weight rope, “reaching equipment” such a

Shepard’s Crook and a first aid kit;

g. Duty to have Water Rescue Devises on and around the boating dock — in
this case the subject dock where the decedent jumped from minutes before
drowning. This duty requires throwing equipment, reaching equipment,
and a ﬂqatation deviée necessary for people who may fall out of a boat or

off the dock while trying to get in or out of a boat; and

h. Duty to have a Life Guard on duty at the swimming pool and swimming

beach.

6. The purpose of the duties listed above are to (1) warn all swimmers and potential
swimmers of unsafe conditions and then to (2) ensure that everyone is out of the

water and safe, to avoid drowning.

7. All of my opinions set forth herein are to a reasonable degree of certainty and are

satisfactory to myself based upon my education, training and éXperience as well as

5 :
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e

all the case specific data I have reviewed and the various water safety authorities

which are listed in paragraph five (5) of this affidavit.

FURTHER THE AFFIANT SAYETH NOT.

Thisthe . /72 day ofw ,2015.
Do 12l Gl e

Dr. Ralph Jofinson/” -

Sworn to and subscribed before me, on

this the | Z#ﬂ day of /Um/yéeu | ,2015.

i

/‘(’Of’ﬁcial Signature of Notaj;y) _
/ QAMiWM&mx , Notary Public

(Official Seal) My Commission Expiresf \tuy\g /q‘*" L 2oV

JAMES LAWRENCE DAVIS
: Notary Public
State of South Carolina
Commission Expires June 14th 2017

6
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2013 Curr. Vitae LEXIS 3240

Ralph L. Johnson
indiana, PA

Disclaimer

Certain information may have been removed or redacted. LexisNexis, its subsidiaries, affiliates and related entities

bear no responsibility whatsoever for such content or any removal or redaction thereof.

Expert Information

Address: 202-A Zink Hall, lUP
Indiana, PA 15705
Phone: (412) 357-2773

Additional Information

Date of Birth: [TEXT REDACTED IN ORIGINAL SOURCE]
Marital Status: Married '
Home Address: R.D. #4 -

Indiana, PA 15701

Phone: (412) 479-3782

Height: 62"

Weight: 240 ibs.

No. of Children: Three

Office Address:

RD.#4

Indiana, PA 15701

Phone; (412) 479-3782

Present Position: Associate Professor of Health and Physical Education, Director of Aquatic Facilities and

Programs, Coordinator of Graduate Studies' in Sport Sciences, Indiana University of Pennsylvania.

" EDUCATION

Graduate: 1979-1989, University of Pittsburgh, Pittsburgh, PA.

Degree: Ph.D. Health and Physical Education

Major: Sport Administration

Graduate: 1973-1977, Slippery Rock University, Slippery Rock, Pennsylvania 40 Post Master's Credits in

Recreation

Graduate: 1967-1972, Slippery Rock University, Slippery Roék, Pennsylvania

Degree: M.S. in Education
Major: Health and Physical Education

Undergraduate; 1962-1965, YoungstoWn State University, Youngstown, Ohio

Degree: B.S. in Education
Major: Social Studies
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Health & Phys. Education

Education

Minor: General Sciences

Psychology

English .

Activities: Swimming Team, Physical Education Major's Club, S.N.E.A.

Undergraduate: 1959-1962, Pennsylvania State University, University Park, Pennsylvania

Major: Social Studies
Minor: Education ' .
Activities: Swimming Team, Student Council, Discipline Tribunal, Residence Hall Floor President

High School: 1955, Elizabeth Forward High School, Elizabeth, Pennsylvania -

Curriculum: College Preparatory
Activities: Football, Swimming, Student Government

EXPERIENCE

Youngstown Central Y.M.C.A.

1962-1964
Position: Swimming' Caach-Y Neptune age group swim club

Swimming and scuba diving instructor

Youngstovn Jewish Community Center

1964-1966
Position: Swimmihg Cbach-GoIdeﬁ Dolphins age group swim club
Swimming and'scdba diving instructor

‘ .Younqstown Staté University .

e

1962-1971 Department of Health and Physical Education

Position; Directar of Aquatics

Coach of Swimming, Diving and Water Polo
Intramural Program Supervisor

Courses Taught - Service Program:
Aquatics

Handball

Tennis

Foundations of Physical Education
Sports Appreciation

Health

Courses Taught - Professional Program:
Health Education
Intramural Sports
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Camping & Outdoor Education

First Aid

Skin and Scuba Diving

Individual and Dual Sports

Water Safety Instructor

Lifesaving

Theory of Camp Counselmg

Practice of Camp Counseling

Swimming Pool Management and Chemistry i

Activities at Youngstown State University

Academic Activities
Curriculum Committee Chairman

Academic Affairs Committee
Ad hoc Committee for Development of a Physical Education Department Philosophy

Athletic Activities

Re-instituted swimming as a varsity sport at Y.S.U., 1962.

Site Selection Committee (Midwest Rep.)N.C.A.A. College D|V|5|on Swummlng and Diving Championships,
1866-1970.

- All-American Selection Committee, Swimming N.C.A.A. College Division, 1964-1966.
President of Penn-Ohio Swimming and Diving Association, 1968. ’ :
Diving judge and referee-College Division Swimming Championships, 1966-1970. .
Meet Director-Warren, Ohio High School Invitational Relays, 1968-1972 Official for YM.C.A. Natlonal
Swimming and Diving Championships.

Community Activities
Instructor Trainer-Water Safety, Mahoning County Chapter Arﬁerican Red Cross.

Y.M.C.A. Senior Leader's Club.
Aquatic Advisor-Mahoning County Boy Scouts
Mahoning County Camp Fire Girls

Extra-Curricular:

Chapter Counselor of Sigma Phi Epsilon Fraternity-National Representative to the Oh|o Mu Chapter

~ Facuity Adwsor of Sigma Phi Epsilon Fratemlty

Sharon City _Schools

1971-1972 .

~ Social Studies and Athletic Department
Position: Teaching History and Geography

Director of Aquatics and Coach of Swimming and Diving
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Responsibilities: Establish, orgénize and supervise the total aquatics program.
Hire staff, handle finances and budget, publicize and promote the program.
Chairman of the Aquatic Committee.

Swimming, Diving and Water Polo Coach.

Present Position:

Indiana University of Pennsylvania

1972 - present
Department: Health and Physicall Education

Position: Associate Professor of Health and Physical Education
Director of Aquatic Facilities and Programs and Coordinator of Graduate Studies in Sport Sciences.

Underqraduate Classes Tauqht 1972 - Present:

Health
Camping
Emergency Health Care
CPR Instructor
WS
Basic Scuba
Scuba Instructor
Aquatics
Advanced Aquatics
- Basic Small Craft
Instructor of Handicapped Swimming
Instructor of Canoeing
Instructor of Sailing C |
- Instructor of Infants and Pre-School Children '
Lifeguarding '
Coaching Swimming
Coaching Diving
Coaching Water Polo ,
Swimming Pool Maintenance and Chemistry
Aquatic Facilities Management
Camp Waterfront Administration

Graduate Courses Taught, 1972 - Pres-ent:
Master Teacher of: |

Lifeguard Training N
Competitive Swim Coaches
Competitive Diving Coaches
Pool Chemistry _
Aquatic Facilities Management
Aquatic Program Administration
Aquatic Liability

Camp Waterfront Administration
Sport Management

Sport Facilities Management
Sport Liability
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Administration of Athletic Programs

Academic and Professional Activities at IUP, 1972 - Present

1. Developed 16 new undergraduate courses in aquatics.
2. Developed Aquatic Administrator and Aquatic Specialist Track Programs for B.S. in Education Degrée.

3. Instituted the IUP Aquatic School {only one of it's kind - annual enrollment 100+ from across USA and foreign
countries). .

4. Co-developed M.S. in Sport Science program.
5. Dévelo‘ped 16 Graduate level Aquatic Courses. IUP is the only university with an M.S. in Aquatic Administration.

6. Developed an MS in Sport Science - programs in
Aquatic Administration

Fitness/Sport Management
Professional Development

7. Developed and designed IUP Small Craft Center at Yellowcreek State,Park (1974)

8. Developed a professnonat lifeguard training program (HP 265) at IUP (1973) which was used as the model for
American National Red Cross program.

9. Instituted the Middle Atlantic Reglon YMCA Aquatic institute — held annually at IUP in May - responsuble for
training about 90 YMCA Aquatic professionals each year (1973-89).

10. Developed IUP as site for training CPR instructors in cooperation with the Pennsylvania affiliate of American
Heart Association (1974).

11. Developed graduate courses in Sport Facilities Management, Sport Liability and Athletic Administration (1978).

12. Developed, implemented and directed the 1st National AAHPERD Aquatic Institutes at IUP. [UP is now a
permanent site for this annnual institute. 12 Institutes held to date (1 989)

13. Directed 2 National YMCA Scuba Instltutes held on IUP campus, 1975 and 1977,
14. Founder of IUP Water Polo Club (1974). .
15. Co-Founder of IUP Chapter of Fellowship of Christian Athletes (1 973). '

16. Department Committee work - Recruitment Committee, Undergraduate and Graduate Curriculum Committee,
Evaluation Committee (1973-89).

17. Chair - Recruitment Committee (1978), Evaluation Committee (1985 & 1986)

18. Developed a Pool Managers Certification for Commonwealth of Pennsylvania sponsored jointly by IUP,
Pennsylvania Department of Community Affairs, and Department of Envrronmental Resources (1983).

19. Developed program and wrote textbook or workbook for National YMCAP.O.0.L. certification (Pool Operator
On Location) 1989, AFM (Aquatic Facility Manager) 1986 and AIT (Aquatrc Instructor Tralner) 1988.

20. Member - University Wide Sabbatical Leave Committee, 1986, 1987.
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21. Developed, piloted, co-authored workbook and implemented National YMCA AFM Certification (Aquatic
Facility Manager) 1979-89. ’

22. Developed, pnloted, co-authored National YMCA Aquatic Instructor Trainer Certification (1988).

23. Chair - IlUP Swim Coach Search Committee (1987).

24. Appointed Coordinator of HPE Dept. graduate program in Sport Science (1988).

25, Revised Hi:’E Dept. Graudate Program in Sport Science (1989).

PROFESSIONAL AQUATIC AND FIRST AID CERTIFICATIONS

Instructor Trainer - Indiana County Red Cross : -
Standard First Aid

Community CPR
CPR - Basic Life'Support for the Professional Rescuer
Water Safety
Sailing
Canoeing
Lifeguard Training

Emergency Water Safety

ARC Lifeguard Training Instructor
ARC Water Safety Instructor

ARC Instructor of Adapted Aquatics
ARC Advanced Lifesaving

ARC lLifeguard Training -

Standard First Aid Instructor
Community. CPR Instructor
CPR Basic Life Support - Prof. Rescuer Instructor

PADI Scuba Instructor

" YMCA Gold Star Scuba Instructor

YMCA Aquatic Instructor Trainer

YMCA P.O.0.L. Operator Instructor

YMCA P.O.O.L. Operator Instructor Trainer

American Heart Association-Instructor Trainer in CPR -
~ American Heart Association-State Affiliate Facuilty
AAHPERD Aquatic.Council Master Clinician:

Lifeguard Training

Competitive Swimming

Pool Chemistry

Aquatic Facilities'Management

Aquatic Liability
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| Competitive Diving
Swimming
Camp Waterfront Administration
PUBLICATIONS COMPLETED

1. Johnson, Ralph L. (1989). YMCA P.0.0.L. Operations Instructors Manual YMCA Program Store, Champaign,
IL. '

2. Johnson, Ralph L. (1989). YMCAP.O.0.L. Operations Manual, 1st edition, Human Kinetics Inc., Champaign, IL.

,3' Pennsylvania dept of Environmental Resources, Pennsylvania Bathing Place Design Manual - Swimming
Pools, (June 1989) Harrisburg, PA. (Co-editor)

4. American National Red Cross. (Sept. 1988). Guide for Training American Red Cross Water Safety Instructors,
American Red Cross, Washington, D.C. (co-author), :

5. American National Red Cross. (Sept. 1988). Lifeguard Training Instructors Manual, American Red Cross,
Washington, D.C. (cq-au_thor).

6. American National Red Cross. (Sept. 1988). Guide for Training American Red Cross Lifequard Instructors,
American Red Cross, Washington, D.C. (co-author).

7. American Natlonal Red Cross. (Sept. 1988). American Red Cross Basic Water Safety and Emergency Water
Safety Instructors Manual, American Red Cross, Washington, D.C. (co -author).

8. American National Red Cross. (Sept. 1988). Lifequard Tralnlnq (Text Supplement), American Red Cross, 1st
edition, Washington, D.C. (co-author).

9. American National Red Cross. (Sept. 1988). Emergency Water Safety. Amerlcan Red Cross 1st edition,
Washington, D.C. (co—author)

10. American National Red Cross. (Sept. 1988). Basic Water Safety American Red Cross, 1st edition, Washington,
D.C. (co-author).

" 11. YMCA of the USA. (1989). Aquatic Facility Manager Manual, YMCA Program Store Champaign, IL.
{Developed Administration of Aquatlc Safety Module)

12. Gabrielsen, M. Alexander and Johnson, Ralph L. (August, 1987). Swimming Pools - A Guide to their Planning.
Design, and Operation - 4th edition. Human Kinetics -Co-Author, Associate Editor (Wrote chapters 3,5,8,12,13,14).

13. Johnson, Ralph L., Gabrielsen, M- Alexander, and Clayton, Robert. (April 1987). New Certification Standard for
Lifeguards - Trial Magazine (co-author).

14. Dougherty, Neil and Johnson Ralph L. (March, 1987). Safety in Physical Education, AAHPERD Reston. VA
{Wrote Chapter 17 - Swimming).

15. Johnson, Ralph L. (Winter, 1986) "Preparation for a Career in Aquatics," Natlonal Agquatics Journal, CNCA,
Indianapolis, Ind. :

16. YMCA of the USA. (September, 1086). On the Guard - The YMCA Lifequard Manual. ist edition, Human
Kinetics Publishers, Co—author.

17. Johnson, Ralph L. (May, 1985). “Water Wisdom," ngh School Sports Magazme Pindar Press New York, New
York.

Page J]ozlzlﬂlfa 4%14



Page 8 of 20
2013 Curr, Vitae LEXIS 3240

18. Johnson, Ralph L. (November, 1984). Preparation for a Career in Aquatics, Proceedings of the 23rd National
CNCA Conference, Fort Worth, Texas. - ‘

18. Johnson, Ralph L. (November, 1984). The Immediate Management of Spinal Cord lnjunes Proceedings of the
23rd National CNCA Conference, Fort Worth, Texas.

20. Johnson, Ralph L. (October, 1984). Swimming Pool Operations Manual, Pennsylvania Department of
Community Affairs, Hamrisburg, PAJ 2nd edition 1986, 3rd edition 1987. :

21. Johnson, Ralph L. (May, 1984). Pool Chemistry, 1st edition, AAHPERD, "Reston, VA.

22: Johnson, Ralph L. (April, 1984). "What.Is Your Aquatic Liability 1Q?," National Recreation and Parks
Association Journal.

23. American National Red Crosé. (August, 1983). Lifeguard Training - 1st edition -American Red Cross,
Washington, D.C. (Co-Author, Co-editor.) .

24. Johnson, Ralph L. (March, 1983). Aquatic Professionals and Dinosaurs - Journal of Physical Educatlon and.
Recreation.

25. Johnson, Ralph L. (November, 1982). "C.N.C.A. Revived Water Case Study: The Fmal Report Proceedings
of 22nd National C.N.C.A. Conference, Columbus, OH.

26. Johnson, Ralph L. (Ed.) (June 1982). Compendium of Articles of the National AAHPERD Aquatic Instltutes
I-{V. AAHPERD.

27. Johnson, Ralph L. (April, 1982). (Co-ed) Aquatic Facilities Management - 1st edition - AAHPERD, Reston, VA,

28. Gabrielsen, M. Alexander and Johneon Ralph L. (Eds.) (1981). Diving Injuries (Prevention of the Most
Catastrophic of all Sports Related Injuries; A Critical Insight and Recommendations) C.N.C.A. Co-Author
Co-editor.

29. Johnson, Ralph L. (November, 1980). “Lifeguarding and Accident Management Procedures,” Aquatics in the
80's the Proceeding of C.N.C.A.’s 21st national conference, Atlanta, GA.

30. Gabrielsen, M. Alexander and Johnson, Ralph L. (June, 1979). "Swimming Pool Safety - A Professuonal.
Challenge” - Journal of Physical Education and Recreation, AAHPERD.

31. Johnson Ralph L. (November, 1978). "Leadershlp in Adult Aquatics” - proceedlngs of 20th National C. N.C. A
(Councn for National Cooperation) Aquatic Conference, San Diego, CA.

32. Johnson. Ralph L.. (Ed.)(June, 1978). Proceedings of 1st National AAHPERD Aquatics Institute. AAHPERD.

33. Johnson, Ralph L. and Clark, Lois. (November, 1977). "New Horizons in Aquatics” -Joumal of Physical
Education and Recreation, AAHPERD.

34. Johnson, Ralph L. (March, 1971) The Swnmmmq Pool - it's Chemistry, Management and Maintenance, 1st
edition. Youngstovn, Ohio.

35. "Aquatic Liability Defenses”, Aquatics Magazine.
PUBLICATIONS IN PROGRESS

1. Diving Instruction and Safety,' Human Kinetics.
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2. Lifeguard Training - 2nd edition, American Red Cross.

3. Lifeguard Systems Management - Council for National Cooperation in Aquatics.
4. National YMCA Scu.ba Instructor "Leadership Manual".

5. National YMCA Scuba Instructor Institute Manual.

6. Aquatic Liability - AAHPERD, 1st edition.

7. Aquatic Facility Management - AAHPERD, 2nd edition.

8. Pool Chemistry and Maintenance - AAHPERD, 2nd edition.

PRbFESSIONAL MEMBERSHIPS

American Alliance for Health, Physical Education, Recreation, and DancePA Alliance for Health, Physical
Education, Recreation, and DancePennsylvania State Education AssociationCollege Swimming Coaches
Association __Life Member - Swimming Hall of FameNational Recreation and Parks AssociationCouncil for

National Cooperation in AquatlcsNatlonaI Safety CouncnIAmencan Water Ski Association '

COMMUNITY SERVICE

Indiana County Red Cross Board of Directors - Executive CommitteeChairman of Indiana County Red Cross
Health Services Committeelndiana County YMCA Board of DirectorsChairman of Indiana County YMCA Physical
CommitteeChairman of Indiana Area Aquatics CouncilCoordinator and advisor to Indiana Fire Dept. - Scuba
Rescue TeamElder-Graystone United Presbyterian ChurchAdult Sunday School Teacher - Graystone United
Presbyterian Churchindiana Mega Event - Executive CommitteeConsultant - Mack Foundation -

RELATED PROFESSIONAL ACTIVITIES AND EXPERIENCES: 1958 - PRESENT

Pool Manager, Buena Vista Municipal Swimming Pool, 1958-62Waterfront Director, Camp T. Frank Soles,
1963-64Ass't. Camp Director, Camp T. Frank. Soles, 1965-66Director of YMCA Aquatic Institute, McKeesport
YMCA, 1965Pool Manager and Swim Coach, Poland Swim and Tennis Club, Poland, OH, 1967-68Pool Manager,
Logan Swim and Tennis Club, Youngstown, OH, 1968-70Aquatic Advisor, Mon-Yough Boy Scout Council,
McKeesport, PACoach of the Week-Camp Skwim, 1970 St. Bonaventure University Swim CampWaterfront
Director - Camp Mataponi, Naples, Maine, 1972Camp Director-Camp Orenda (Handicapped Children and Adults)
1973-74Director of IUP Small Craft base and Waterfront Operation at Yellowcreek State ParkMember of 1977
NCAA Swimming and Diving Championship Meet Committee Diving Judge NCAA Division i Championships
1973, 1976, 1977, 1982Implemented Commonwealth of Pennsylvania Pool Managers Certification -joint project
* sponsored by Pennsylvania Department of Community Affairs and Pennsylvania Department of Enwronmenta!
Resources 1984,

PAST NATIONAL OFFICES |

1. Chairfnan of Aquatic Council - AAHPERD 1979—81

2. Aqu;tic Editor - AAHPERD Joumnal of Physical Education and Récreation 1975-1982

3. Editor of Aqua Notes - Aquatic Council AAHPERD quarterly newsletter 1976-81

4. Chairman, Publication Committee C.N.C.A. - Council for National Cooperation in Aquatics 1978-84

5. Board of Directors of ARAPCS (Association for Research, Administration, 1980 -Professional Councils and
Societies of AAHPERD) '
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6. CNCA Pubiications Committee 1978-1988
‘7. Chairman of Past Chairs Committee of AAHPERD Aquatic Council 1982-86
CURRENT NATIONAL OFFICES
1. Coordinator of Institutes, AAHPERD Aquatic Council 1988
2. I§eferee - JOPER (Journal of Physical Education and Recreation) 1977-Present
3. Director of N}ationai AAHPERD Aquatic‘lnstitute held annually at [UP 1977-89.
4, éxecutive Committee of CNCA (Council for National Cooperation in Aquatics) 1980-89.
5. Membership Committee of CNCA 1987 |
6. National Safety Council - Water Safety Committ_ee 1987
7. Natiohal YMCA Scuba Committee 1987.
8. Review editor for Human Kinetics Publishers 1988.-
CURRENT COMMUNITY AND REGIONA_L OFFICES
1. Chairman - Indiana County Red Crdés Health Services Committee 1977-89
2. Indiana County Y.M.C.A. Board of Directors advisory Committee 1982-89
3. YMCA East Field (Middle Atlantic Regidn) Aquatic Committee 1 977-89
CONTINUING AQUATIC CONSULTANTSHIPS
1. United States Dept. of the Navy"- Aquatic Facilities Management, Liability, and Pool Chemistry '

2. Pa. Dept. of Environmental Resources - Aquatic Facilities Management, Lifeguarding, Pool Chemistry, and
Liability :

~ 3. Pa. Dept. of Community Affairs - Aquatic Facilities Management, Lifeguarding, and Liability
4. Council for National 'Coqperation‘ in Aquatics - all areas of aquatics
5. National American Red Cross - Lifeguarding and Water Safety

6. U.S. Olympic Traihing Center - Colorado Springs, Colorado, for new, natatorium complex. Milton Costello, P.E.
Designer ' ‘

7. National Board of YMCA's - Pool Chemiistry, Aquatic Facilities Management, and Sprihgboard Diving
-8. Indiana Boro Recreation Department - Mack Community Pool

9. Indiana Volunteer Fire Co. - Scuba Rescue Team

10. Operating Council of National Board of YMCA's - Pool Chemistry and Springboard Diving

11. National Safety Council - Water Safety and Aquatic Faéilitiés Management

12. National Recreation and Parks Association - Pool Chemistry, Liability, and Aquatic Facilities Management
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13. Mack Foundation - Community Pool

14. NewJ_ers_ey State Department of Health - development of legislation
15. Delaware State Department of Health - development of legislation
16. New York ‘State Department of Heélth - development of Iegislatioh

17. National Council of YMCA's of Japan - development and implementation of National Japénese Scuba
Instructor program .

AQUATIC FACILITY DESIGN, REHABILITATION AND HAZARD ANALYSIS CONSULTING

1977 - Richland Twp. High School - corrosion of aluminum pool bottom1978 - Central Cambria School District -
reduction of pool operational cost1978 - Dartford College, Kent, England - aquatic curriculum -design1979 -
Millcreek School District - resurfacing of pool walls and bottom1979 - University of Puerto Rico at Mayaquez -
aquatic curriculum design1980 - Elizabeth Forward School District - water chemistry problems1982 - City of
Pittsburgh -"Cost effective operation and administration of city pools 1982 - City of Philadelphia - Research study
on operation and administration of 85 city pools1982 - City of Butler, Pa. - redesign of Memorial Park Pool 1984 -
Indiana Club, Indiana, Pa. - operational problems with spas1984 - L.oma Linda University, Loma Linda, California
- design of new outdoor 50'm pool1985 - Allegheny County - wave pool management and lifeguard training 1985
- City of Tyrone, Pa. - rehabilitation of old city pool1985 - City of Greensburg, Pa. - rehabilitation of old city pool1985
- Pottsville, Pa. School District - resurfacing of pool and asbestos removal1985 - Indiana, Pa. - Mack Community
Pool - rehabilitation of pool vessel and filters1986 - New Brighton, Pa. - Recreation Board - water chemistry
problems1986 - Lake Naomi Club, Pocono Pines, Pa. - liability and risk control study - 3 pools1986 - Manheim
Twp., Pa. - Recreation Dept. - assessment of condition 2 privaté pools considered for purchase by Twp.1986 -
Kennywood Corporation - idewild Park Watsr Flume construction and operation1986 - Lancaster, Pa. - Parks and
Recreation Dept. - assessment of 2 private pools considered for purchase by city1986 - 4 Seasons Corporation

~ Health Club - hazard analysis and conversion of outdoor pool to indoor1987 - Lititz, PA - Design and Development-

- of New Pool - design of new comunity pool1987 - City of New Britain, Conn. - hazard analysis, risk control program
5 city pools1988 - City of McKeesport, PA - feasibility study on rehabilitation of Renziehausen Park pool1988 - City
of Jeanette, PA - assessment of a private pool considered for purchase by city1988 - Disney World - Orlando, FL
- risk control program and lifeguard training1988 - Japanese YMCA - development and initial training of Scuba
instructors in National YMCA programs1989 - Ligonier Valley YMCA - design and construction of new pool1989 -
Presque Isle State Park - Beach Operations study - to revise management of beach and reduce liability to
Commonwealth1990 - Pennsylvania Dept. of Environmental Resources-Developement of state Lifeguard
Manual1990 - Kennywood Corp. Sandastles water park management and lifeguard training

PROFESSIONAL AWARDS _
YEAR AWARD (PURPOSE) .
- 1.1977 - 15 year Coaching Award from {15 years
College Swim Coaches * coaching)
Association ’
2.1979 - Pittsburgh Division Red Cross ' . (developing IUP Aquatic
v .Water Safety Award . ' School) o
3.1979 - YMCA Middle Atlantic Region . (developing YMCA pool}
Award - Pool Chemistry
4. 1980 & 1981 - University of Oregon - . ,
Outstanding Aquatic ' {recognition of 1st AAHPERD
- Administrator Award _ Aquatic institute held at IUP)
5. 1981 - Master Coach Award - College (qualifying for
Swim Coaches Association master coach)
6. 1981 - lUP Distinguished Faculty (service
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YEAR
7. 1982

8. 1982
© 9.1983

10. 1984
11.1985
| 12.1986
13. 1988

14. 1989

PRESENTATIONS
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AWARD

Award for Outstanding
Academic-Service

- YMCA Middle Atiantic Region
Award - Pool Chemistry

- AAHPERD Aquatic Ccuncil
Professional Service Award

- National YMCA Aquatic Service

Award

- C. B. Douglas Award - Middle

Atlantic Region YMCA -

- Eastern District AAHPERD -
Award of Merit in Recreation

- West Field YMCA -

- Indiana County lied Cross
Volunteer Service Award

- National AAHPERD Aquatic
Council Honor Award

(PURPOSE)
to IUP and Aquatic Profession)

(acceptance of Pool
Operator course as National
Cert. Program)

(3 years as Chair of
National Aquatic Council)

Page 12 of 20

(conducting 10th National YMCA

Aquatic Conference at IUP)
(outstanding '
leadership and service in

.aquatics)

(significant
contributions to AAHPERD

“Aquatics)
- (outstanding contributions to

YMCA Aquatics at West Field
Aquatic Schools)
(2000 volunteer hours)

(AAHPERD publications and

-Spinal Injury Management °

research)

Jan. 1990: PA National Intramural Rec. Sports Assoc. Aquatic Liability, Mill_ersville. PA

Feb., 1990: National Red Cross, Lifeguafd Course Revision, Washington, DC

March 1990: National YMCA. P.0.O.L. Instructor Course. Ft, Walton Beach FL

April 1990: Assoc, of Trial Lawyers, Changes in Standard of Care in Aq., Washington, DC, o

April 1990: Univ. Texa§ -Austin, Pool Operétdr & Instr. Course, Austin, TX

June, 1989: PA Dept. of Comm. Affairs, Pool 'Mana‘ger Course, Monroeville, PA _

June, 1989: PA Dept. of Comm. Affairs,> Pool Manager Course, Philadelphia, PA

June, 1989: Directed IUP/National AAHPERD Aquatic Institute, Indiana, PA

May, 1989: PA Dept. of Conn. Affairs, Pool Manager Colirse, Pittsburgh, PA

May, 1989: PA Dept. of Comm. Affairs, Pool Manager Course, Allentown, PA

May, 1989: South Dakota State Parks & Rec., YMCA Pool Operator Certification Course, Sioux Falls, S.D

Apr., 1989 YMCA Pool Operator Certification Course, University of Texas, Austin, TXV

Apr., 1989: New Jersey State Health Dept., Seminar on Drowning for State Health Dept. Officials, New Brunswick

NJ

t

Mar., 1989: NY State Parks & Rec. Conference, YMCA Pool Operator Certification Course, Amherst, MY
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Mar., 1989: Presented to Class of 1989 PA DER Sanitarians, PA Dept. of Env. Resources, Harrisburg, PA
Feb., 1989: National Red Cross Aquatic Faculty -National Training Workshop for Instructor Trainers, Memphis, TN

Dec, 1988: National Red Cross Aquatic Faculty Implementated new ARC Water Safety and Lifeguard Program to
National Red Cross staff, Austin, TX :

Nov., 1988: National Japanese YMCA Scuba Leadership Training Team - 1st National Scuba Instructor Training
School, Okinawa, Japan :

Nov., 1988: American Representative and Keynote Speaker for 1st National Japanese YMCA Scuba Instructor
Symposium, Tokyo, Japan

Nov., 1988: Pool Operator Certification Course, CNCA Board of Directors Meeting, Orfando, FL

‘Nov 1988: National YMCA Scuba Instructor Convention - Presentation on Scuba Liability (Conductmg Mock
Trial), Atlanta, GA

Oct. 1988: (3)'1 hr. lectures Aquatic Liability, S. Dakota Parks and Rec; Assoc, Sioux Falls, SD

Jun., 1988: Aquatic Facility Manager Program, presentatlon for YMCA Natlonal Assembly (135 yr Anniversary
founding of 1st YMCA), Boston, MA

Jun., 1983: Director, AAHPERD National Aquatic Institute, Indiana, PA
“Jun., 1988: Director, Indiana University t’ennsylvania Agquatic School, Indiana, PA

May, 1988: Pool Operator_Certiﬁcation ch)r‘kshopb, PA D’ept.»of Community Affairs, Philadelphia, PA
May, 1983: Pool Manager Training Workshop, City of Philadelphia, Philadelphia, PA

.May, 1988: PA Pool Operator Certification Workshop, PA Dept. of Community Affaire, Philadelpﬁia, PA
May, 1988: PA Pool Operator Certification Workshop, PA Dept. of Community Affairs, Harrisburg, PA

Apr., 1988: D.E.R. Class of 88 Samtanan Training, presentation for PA Dept of Environmental Resources,
Harrisburg, PA :

Apr., 1938 YMCA Pool Operator Workshop, Unlver5|ty of Texas-Austm AAHPERD Aquatic Instltute Austin, TX

Apr., 1988: Pool Operators Course, Aquatic Facility Manager, East Field YMCA Aquatlc Institute & Commlttee ,
Meeting, IUP, Indiana PA

Apr., 1988: Pool Design Hazards, AAHPERD National Convention, Kansas City, MO

~

Mar., 1988: Liability and Standard of Care in Pool Operatlon IRSA National Convention (Internatlonal Racquet
Sports Assoc), New Orleans LA

/

Feb., 1988: Eight hour Workshop - Aquatic Liability, NRPA (Pacific Region), Long Beach, CA

Feb., 1988: YMCA National Staff Training Introduced P.O. o.L. , P.O.O.L. Instructor and AFM Courses to National -
YMCA staff, Chicago, IL

Feb., 1988: YMCA Pool Operator Certification Course, Creator Boston Area YMCA, Boston, MA
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Dec, 1987: YMCA Pool Operator and Aquatic Facility Manager Certlﬁcatlon Courses, East Field YMCA, Frost
Valley, NY

Nov., 1987: Lifeguard Project Revision presentation , National Red Cross Conference, Orlanoo, FL
Nov;, 1987; National YMCA Scuba Conference Instructor Liability, National YMCA, Atlanta, GA
Oct., 1987: NSPI Pool Operat_ors Certification Course, National Spa & Pool Institute Workshop, Indianapolis, IN
Sep., 1987: YMCA Pool Operators Certification Course, South Field YMCA, Nashville, TN
June, 1987: City Pool Lifeguard Training Workshop, City of New Britain, New Britain, Conn.
June, 1987: YMCA Pool Operafor Certification Workshop, National YMCA, Harrisburg, PA
_ June, 1987: Pool Operator Certification Workshop, Pa. Dept. of Community Affairs Env. Resources Carlisle, PA

| June, 1987: Pool Operator Certification Workshop, Pa, Dept. of Comrﬁunity Affairs Env. Resources Warrendale,
PA : : . . ,

June, 1987: IUP Aquatic School National AAHPERD Aquatlc Institute (Aquatlc Lvablhty) IUP, Indiana, PA
June, 1987 'YMCA Pool Operator Certification Workshop, Mcdwest Freld YMCA Canton OH
May, 1987: YMCA Pool Operator Certification Workshop, West Field and National YMCA, Los Angeles, CA

May, 1887: Pennsylvania Pool Operators Certification Workshop, Pa. Dept. of Community Affairs/Env, Resources,'
~ King of Prussia, PA

May, 1987: Pennsylvania Pool Operators Certification Workshop, Pa Dept. of Community Affairs/Env. Resources
Monroeville, PA :

Apr.'; 1987: AAHPERD Aquatic Conference, P.0.O.L. Operator Course, University of Texas-Austin, Austin, TX
‘ . ,
Apr., 1987 14th Annual YMCA Aquatic Institute, AFM/P.0.0.L. Operator Certification Courses, IUP, 'lndiana PA

Mar., 1987: DER Class of 1987 Sanitarian Training, presentatlon for Commonwealth of Pennsylvama Dept. of
Envnronmental Resources, Harrisburg, PA

Mar., '1987: NRPA National Conference, Hazards & Risks of Aquetic Facilities, National Recreation & Parks
Association, Indianapolis, IN :

Mar., 1987: NRPA Pacific Coast Co}ference, Aquatic Accidents/Liability/Risk Control, presented to National
Recreation & Parks Association, San Francisco, CA

7

Feb., 1987: NRPA Management Conference, Liability and Risk Control, presentation to National Recreation &
Parks Association, Philadelphia PA :

Dec, 1986: East Field YMCA Training Conference, Pool Operator and Aquatic Facility Management certification
courses, Frost Valley, MY

Sep., 1986 “National Risk Management Symposium (3 lectures on liability), National Recreatlon & Parks
Association, Chlcago IL

Sep., 1986: Pool Operator Course, Aguatic Faoility Management, presentateions for East Field YMCA Aquatic
Institute, Philadelphia, PA
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Aug., 1986: Pool Operator Course Aquatic Facility Management, presentation to West Field YMCA Aquatic
Institute, Tacoma, WA

Aug., 1986: Pool Operators Workshop, presentation for the State of New Jersey, Clinton, NJ

-July, 1986: Drowning & Diving Accidents, presentation for the American Trauma Society, Indiana, PA
May, 1986: Aquatic Facility .Manager Workshop, East Field YMCA Aquatic Institute, Indiana, PA
‘May, 1986: Pool Operator Course, East Field YMCAAquatic Institute, Indiana, PA -

Apr., 1986: University of Texas AAHPERD Aquatic Management Workshop, Aquatic Liablltty, Risk. Management
and Drowning Physmlogy Umversuty of Texas, Austin, TX.

Apr., 1986: Pool Operators Certiﬁcation, "YMCA P.0.0.L. Course." Unii/ersity of Texas, Austin, TX

Apr., 1936: Aquatic Management Workshop, Aquatic Liability, Risk Management Cost Effecttve Operation and
Pool Chemistry. Rutgers UniverSity New BrunSWIck NJ '

Apr., 1986: AAHPERD Na_tional Convention (Aquatlc Council), Symposium on Drowning. Cincinnati, OH
(Physiology, Psychology,—and Saciology of Drowning).

Apr., 1986: National Recreation and Parks Association: National Aquatic Management School. Aquatic Liability,
Risk Management and Pool Chemistry. Arizona State University, Tempe, AR.

Apr., 1986: DER Class of 1986 Sanitarian Training, presentation for Commonwealth of PA, Dept of Environmental
Resources, Harrisburg, PA .

- Mar., 1986 National Recreation and Parks Association: First National Aguatic Conference. Organization and
Implementation of Emergency Plans: Are You Prepared? Chicago, IL.

' Mar., 1986: YMCA National Aquatic Conference: 100th Anniversary Celebration. How YMCAAquatic Certif' cations
Work in Colleges and Universities, New Orleans, LA

Mar., 1986: AAHPERD Eastern District, Pool Operator Certification Workshop, Lancaster PA

Feb., 1986 National Recreation and Parks Association: Mid Atiantic Region Risk Management Workshop Aquatic
Liability: Contemporary Issues and Trends. Philadelphla PA

Jan., 1986: YMCA of Greater New York, "Pool Chemistry and Maintenance" and "Aquatic Liability.” New York, New
York.

Nov., 1985: Council for National Cooperatlon in Aquatics Invitational Workshop Presentation on Water Safety
Standards for Lakes and Beaches. Indianapolls IN

Oct., 1985: U.S. Army Corps of Engineers: Water Safety Workshop on Emergency Procedures for Spinal Cord
Injured Divers. Ford City, PA.

Sep., 1985: 2 Day Workshop Pool Chemistry and Aquatic Facility Managers Workshop, East Field YMCA,'Berwyn,
PA. . ' .

Aug., 1985: National American Red Cross: Presentation on ARC curriculum changes to 2nd conference on Water
Safety Program Revision. Colorado Springs, Colorado. : ‘
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Jun,, 1985: PA Dept. of Commuhity Affairs and Dept. of Environmental Resources: 3 workshops introducing new
Commonwealth of PA Pool Managers Certification, Monroeville, PA, Harrisburg, PA, and Philadelphia, PA.

Jun., 1985: Great Lakes Area YMCA Aquatlc School, Dayton, OH: (8hr) Pool Chemistry and Maintenance
Workshop, Dayton, OH.

\
\

Jun., 1985: Northeast Region YMCAAquatrc School, Springfield College: 8 hr. Pool Chemrstry and Malntenance
Workshop, Springfield, Mass.

May, 1985: Mid-East Swim Clinic, presentation on Spinal Cord Injuries i Competitive Swimming, Pittsburgh, PA

Apr., 1935: DER Class of 1935 Sanitarian Training, presentation for Commonwealth of PA, Dept. of Environmental
‘Resources, Harrisburg, PA -

Apr., 1985; Aquatic Liability Symposiurn 4 hr. presentation - Conducted for AAH PERD Aquatic Council, AAHPERD
National Convention, Atlanta, GA.

Apr., 1985: Arizona State University and National Recreation and Parks Association. Aquatic Management School
- Liability,. Risk Management, Water Chemistry, Disinfection Systems. Tempe AR.

Apr 1985: Aquatlc Faculty Manager Seminar Cost Effectrve Operation, Risk Management, Emergency Procedures,
Splnal Cord Injury Management, University of Texas-Austln Austin, TX.

Jan., 19S5: U. S Army Corps of Englneers presentatlon on lce Rescue and Cold Water Survival, Workshop held
at IUP, Indiana, PA . .

Dec 1984: National American Red Cross: presentatlon to Conference on Water Safety Program Revision,
Washlngton D.C.

Nov., 1984: Presented to CNCA National Aquatlcs Conference Careersin Aquatlcs and "Research in Spinal Cord
Injuries,” Ft. Worth, Texas.

Oct., 1984; YMCA Pool Operator Wordshop, East Field YMCA, Rochester, NY.

Oct., 1984: Research in Water Recreation, presented to Tennessee Valley Authonty Water Recreation Semmar
Nashville, TN. :

Sep., 1984:: Aquatic Facilities Manegement Workshop, East Field YMCA, Berwyn, PA

Sep., _1 984: YMCA Pool Chemistry Course,_ East Field YMCA, Berwyn. PA.

May, 1984: YMCA Pool Operators Course, Richmond Fitness Center, Richmond, VA.

Apr., 1934: 2 hr. Presentation to HPE Dept. students on Aquatic Facilities Managcnent and 4 hr. Liability
Symposium, presentation to HPE Dept. faculty Univ. of Texas-Austin, Austin, TX.

Apr., 1984: Aquatic Facilities Management Symposium, presented 2 hrs. on Paol Chemistry, Rutgers. Unlver5|ty,
New Brunswick, NJ.

Mar., 1984: DER Class of 1984 Sanitarian Training, presentation for Commonwealth of PA Dept. of Environnental
Resources, Harrisburg, PA. '

Mar., 1984: Swimming Pool Operator's Workshop (8 hr. presentatron) Los Angeles Metropolitan YMCA's, San
Pedro, CA. .
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Mar., 1984: Chai man and Speaker - Lifeguard Training Symposium, National AAHPEHD Convention, Anaheim,
CA. .

Mar., 1934: Risk Management, Lifeguarding and Bather Management, Pool Chem|stry and Careers in Aquatics,
CNCA National Aguatic Conference, Indianapolis, IN.

Feb., 1984; Filtration, Pool Chemistry, Aquatic Liability, Eastern District AAHPERD Convention, Philadelphia, PA.
Feb., 1934; Lifeguard Instructor Training program, presented to Indiana County Red Cross, Indiana PA.

Jan 1984; Aquatic Liability and Careers in. Aquatlcs presentation to Physical Ed. faculty and students, West
Chester State University, West Chester, PA.

Jan., 1984; "Career Preparation in Aquatics," presentation given to National Forum for the Advancement of
Agquatics, Ft. Lauderdale, FL

Dec, 1983: Pool Chemistry Workshop and Aquatic Director Institute speaker, YMCA of Puerto Rico, Mayaquez,
Puerto Rico

Nov., 1983: Co-chair and Speaker at Accident Management Workshop at CNCAAquatic Conference, Indianapolis,
IK. . ‘ '

Sep., 1983: National YMCA Pool Chemistry Workshop - Upper Mainline YMCA, Berwyn, PA,

Aug., 1983: Organized and taught the 1st National Training Conference for the 1983 Amencan "Red Cross
Lifeguard Program instituted at TUP, Indiana, PA

. Aug., 1983' Organization and administration of the 10th National YMCA Aquatic Conference, Co-Chair of
Springboard Diving Workshop, Chair of Pool Operators workshop, Co-Chair of Aquatic Facility Managers
Workshop. held at IUP, Indiana, PA. .

‘ Jun 1983: Pool Managers Seminar (4 hrs ) - Indiana County Mumcrpal Pools in Cooperation with Indiana County
Red Cross Indiana, PA.

May, 1983: Mid East Swim Clinic - {UP's Total Aquatic Program, a 2 hour presentation, Elizabeth, PA.

Apr., 1983: 3 workshops for PA Dept. of Environmental Resources Sanitarians on Pool Chemistry, Filtration, Cost
Effective Operation and Liability, Meadville, PA, State College, PA, and Bethiehem, PA.

Nov., 1982: CNCA National Aquatic Symposium Presentation, Revived Water Case Study The Final Report.
Chairman of Lifeguard Training Workshop, Columbus, OH. ’

Sep., 1932. Pool Chemistry Workshop (3 hr.) - Middle Atlantic Region YMCA, Berwyn, PA
Jul., 1982: 8 hour Lifeguard Training Workshop conducted for City of Philadelphia, Philadelphia, PA.

~ Jul., 1982: Drowning, Near Drowning and Water Related Accidents - 3 hour symposium conducted for Vanango
County EMT Association, Qil City, PA. .

- Apr., 1982: Energy Conservation in Swimming Pools, presentation to AAHPERD National Convention, Houston,
-TX.

Mar., 1982: Divmg and Spinal Cora Injuries, Presentation to 1952 annual Middle Atlantic Region Physical Directors
Conference, Harrisburg, PA
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Dec., 1981: Presented changes and chaired an ad hoc committee for the PA Dept. of Environmental Resources
charged to update and rewrite Act 193 PA Bathing Code, Harrisburg, PA.

* Dec., 1981: "The Continuing Challenge of Swnmmmg Pool Safety," presentation to PAAAHPERD State Convention, -
Pittsburgh, PA

Dec., 1981: "Cost Effectiveness and Energy Conservation”, "presentation to PA AAHPERD State Convention,
Pittsburgh PA. '

Oct., 1981: 1981 Natlonal Safety Council's National Safety Congress. 8 hour Aquatic Facility Management
: professronal development seminar, Chicago, IL.

Sep., 1981: Middle Atlantic Region YMCA 1981 Aquatic Institute, Berwyn, PA Taught 1st P.O.0.L. (Pool Operator'
. on Location) course. Pilot project for the National YMCA utilizing my original Pool Chemistry textbook.

May, 1981: Aquatic: Admmlstrators Workshop sponsored by Umversnty of Oregon and -Highline College Topics -
Safe Pool Design, Pool Chemistry, Lifeguard Training, Filtration and Aquatic Liability

May, 1981: Aquatic Facilities Management Workshop. Two workshops, co-sponsored by PA Dept. of Community
Affairs and Dept. of Environmental Re50urc_es, Boyce Park Wavepool - Monroeville, PA and Philadelphia, PA

Apr., 1981: Design Safety, Pool Chemistry and Filtration workshop, presentatlon for PA Dept. of Environmental
Resources Samtanans workshop held at IUP, Indiana, PA :

Nov., 1980: Aquatic Accident Procedures. Report on a 2 year research project sponsored by CNCA. Paper
presented at CNCA International Aquatic Conference, Atlanta, GA.

May, 1980: Aquatlc Liability presentatron given at Aquatic Admlnlstrators Workshop sponsored by University of
- Oregon, Portland, Oregon. :

May, 1980: Aquatlc Facilities Management Workshops (3). Co-sponsored by PA Dept. of Community Affalrs and
Dept. of Environmental Resources, Meadville, PA, Ephrata, PA, and Philadelphia, PA.

~ May, 1980: Safety and Management of Backyard SW|mm|ng Pools presentatlon for the community given at
Indiana County Red Cross, Indiana, PA :

Apr., 1980: Aquatic Liability Middle Atlantic Region YMCA Physical Directors Annual Meeting, Mt. Pocono, PA.

‘ Distinguished Swimmers:

Steve Job - All American - Yale University

Brian Job - All American - Stanford University, Bronze Medal winner, 100 Meter Breastroke, 1968
Olympic Games

Youngstown State Unlversitv:

1962 - 1970: Won 48, Lost 19

Distinguished Swimmers and Divers:

Tom Craciun - All American, 3 years, 50 yd. Freestyle
~ Dale Welk - All American, 3 years, 1 and 3 meter diving
Nick Gavolas - All American, 2 years, 1 and 3 meter diving
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Sharon High School:

1971 -1972: Won 6, Lost 6

Indiana University of Pennsylvania:

1972-1973: Won 3, Lost8  8th PSAC

. 1973-1974: Won 5, Lost6 ©  7th PSAC 27th NCAA Division |l

. 1974-1975: Won 8, Lost3  5th PSAC 15th NCAA Division Il
1975-1976: Won7,Lost2 3rd PSAC 14th NCAA Division [l
1976-1977: - Won 7,Lost1  3rd PSAC 9th NCAA Division Il
1977-1978: Won 4, Lost3 3rd PSAC 14th NCAA Division [l

. 1973-1979: Won 4, Lost4  5th PSAC 16th NCAA Division Il
1979-1980: " Won 7, Lost2 3rd PSAC 19th NCAA Division It
1980-1981: Won 4, Lost4  5th PSAC : o )
1981-1982: Won 5, Lost4  3rd PSAC . 19th NCAA Division [l
1982-1983: Won 7, Lost1  5th PSAC 20th NCAA Division Il

TOTAL ' 6138

- Intercoliegiate Coaching Record

1962 - 1983: 109 Wins 57 Losses .656

Career Coaching Record (swimming)

1961 - 1983: 183 Wins 67 Losses .744

Distinguished Swimmers All American NCAA:

Emilioc Abreu

Doug Bennink

Doug Cooper

Bill Kane. ‘

Matt Kohler -

Bruce Kirk

Joe McCeol _

Neil Postas - )
Steve Troglio

Dan Deacon - National Champion in 200 yd. Backstroke
Kim Tyson '

Andres Arraez

Bick Murphy

Keith McQueston

Hosted: Penn-Ohio Conference - 1975

PSAC Conference - 1975

PSAC Conference - 1976
PSAC Conference - 1980 »
PSAC Conference - 1932

Dec, 1979: Curriculum Consultant to University of Puerto Rico - Mayazuez, presentation to the faculty on aquatic
curriculum developed for and instituted at Indiana University of Pennsylvania.
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Dec., 1979: Motor Learnmg Teaching Methods, Stroke Mechanics, Aquatlc Llabihty Pool Chemlstry, Physuology

-of Drowning presentation to YMCA - Aquatic Director Institute, Mayaguez, Puerto Rico.

Nov.; 1979: Aquatic Accident Procedures presented to CCA Closed (Invitational) Workshop, Colorado Springs,
CO.

Sep., 1979: Legal Liability, Energy Efficiency, Operational Cost Savings and Lifeguard Training. Middle Atlantic
Region YMCA Aquatic Director Institute; Upper Main Line YMCA, Berwyn, PA.

Apr., 1979: Aquatic Safety and Accident Management Procedures: What the Aquatic Facilities Manager Should
Know, presentation to 1979 PA Recreation and Park Society, Pittsburgh, PA.

Mar., 1979: Accident Management Procedures, Lifeguard Qualifications, Pool Chemistry and Filtration, U.S. Navy
Aquatic Symposium, Coronado Beach Naval Base, San Diego, CA.

Mar., 1979: Accident Management Procedures, Lifeguérd Oualiﬂcations, Pool Chemistry and Filtration, U.S. Navy
Aquatic Symposium, Little Creek Amphibious Base, Little Creek, VA.

Nov., 1978: Leadership in Aduit Aquatic Education, presentation made to 1978 CNCA International Aquatic
Symposium, San Diego, CA.

Jan., 1978: Swimming Pool Operation and Energy Saving, 1978 M|ddle Atlant|c Reglon YMCAAquatlc Directors
Conference, Harnsburg PA. . :

Jan., 1978: Innovations in American Competitive and Educational Aquatlc Programs, presentation to 1973 Brmsh
Swimming Coaches Association, Coventry, England.

COACHING RECORD 1962-1982

Youngstown YMCA:

- 1961 - 1962: Won 15, Lost 1
1962 - 1963: Won 16, Lost 0
Distinguished Swimmers:

Dick Baxter - All American - 3ucknell Uhiversity
Ross Wales - All American - Princeton University, Bronze Medal winner .
100 meter Butterfly 1968 Olympic games

Hosted YMCA National Champnonshlps 1963, Youngstown Central YMCA

Younqstown Jewish Community Center: -

\
1964 - 1965: Won 18, Lost 2
"1965 - 1966: " Won 19, Lost 1
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON =~ = ? *~—~ELEVENTH JUDICIAL CIRCUIT

Cassandra M. Myers and BartholoHiBwlEC 1Ly A 11 @3l Action No.: 2014-CP-32- 02210
Myers in their capacity as Co-Persqnal )

Representatives of the Estate of Evéry'_ AUySRGG
Morris Myers, Eé’(‘;\ C\:l?

-
)l./JUR )
N. $EFENDANTS THE CONSOLIDATED

Plaintiffs, ) EMPLOYEE RECREATION CLUBS, A
) NON-PROFIT ORGANIZATION A/K/A
VS. ) PINE ISLAND CLUB AT LAKE MURRAY,
)  SOUTH CAROLINA ELECTRIC AND
The Consolidated Employee Recreation ) GAS HOLDING COMPANY, INC. AND .
Clubs, a non-profit organization a’k/a Pine ) SCANA’S MEMORANDUM IN SUPPORT
Island Club at Lake Murray, South Carolina ) OF THEIR MOTION FOR
Electric and Gas Holding Company, Inc., ) SUMMARY JUDGMENT
~and SCANA, ) :
- )
Defendants. )
)
)

To:  PEDRO E. KROMPECHER, 11, ESQUIRE, AND BENJAMIN BAROODY, ESQUIRE,
COUNSEL FOR PLAINTIFFS: -

Pﬁrsuant to Rule 56 of the South Carolina Rules of Civil Procedure, Defendants The
Consolidated Employee Recreatiop Clubs, a non-profit organization a’k/a Pine Islémd Club at
Lake Murray, South Carolina Electric and Gas Holding Company, Inc., and SCANA (hereinaﬂgr '
“SCANA Defendants”) have moved this Court for an order grar.lting éummary judgment in the
above-referenced case. The following is Defendants’ memorandum in suppoft of this motion:

FACTS/PROCEDURAL BACKGROUND

The instant case involves the accidental drowning of Evan Myers Morris on June 15,
2011, in' the freshwaters of Lake Murray in Lexington County. While this is a tragic

g:ircumstance, these defendants are nonetheless entitled to summary judgment as a matter of law.

1
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Plaintiffs filed this action in Lexingtoq County on June 18, 2014. Specifically, Plaintiffs |
Cassz;ndra M. Myers and Bartholomew Myers in their capacity as Co-Personal Representatives
of the Estate of Evan Morris Myers brought a wrongful death action sounding in negligence and
intent'i'onal. infliction of emotional distress claims against these defendants. Plaintiffs also
asserted the same claim against Lexington County Medical Center Auxiliary, Lexington County
Sheriff’s Department, and the Lexington Coupty Coroner’s Office (“Lexington C(;unty
Defendants™), as well as Mandy Nicole Bellaniy and her brother Matthew Bellamy (“Bellamy
Defendants”).‘ |

OnJ anuéry 16, 2015, Plaintiffs voluntarily dismissedl the Lexington County Defendants.
Plaintiffs subsequently amended their complaint oﬁ October 2, 2015 in which they eli.minated'
their intentional infliction (;f emotional distress claims, and voluntarily dismissed the Bellamy -
Defendanfs. Plaintiffs’ remaining negligencé and gross negligence éauses allege the Pine Island
Club failed tc.>.war1‘1 decedent of an incoming s‘torm and failed to provide 1ifesaving measurés,
which they allege could have prévented decedent from drowning.

Decedent Evan Morris Myérs was the invited guest of Mandy Nicole Bellamy at the Pine
Isiand Club at Lake Murray on June 15, 2011. (Co‘mplaint 1] 7. Defendaht Consoljdated
Employee Recreation Clubs ’owns and operates the Pine Islaﬁd Club at Lake Murray, and is a
charitable non-profit organization created for the Beneﬁt of SCANA and SCE&G-related
éompany employees and their families. (Ex. B, Affidavit of Andfea L. Lange, at § 4). Mandy
Nicole Bellamy’s father, Ralph Bellamy, is a member of the Pine Island Club, and she enjoyéd
~ the benefits of his affiliation. (Ex. A, M. Bellamy Depo., p. 20, line 24 — p. él, line 10). In the
early evening hours of June 15, 2011, Mr. Myers and Ms. Bellamy first went for a swim at the

swimming beach at Pine Island Club. (Ex. A, p. 74 line 24 — p. 75, line 6). Clear and prominent
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signage at the swimming beach informed swimmers that they swém at their own risk. (Ex. A, p.
74, line 24 — p. 75, lines 1-17; Ex. A, Deposition Ex. 7e). (

After swimming at the swimming beach, Mr. Myeré suggested that they jump from the
boat dock and s\&im in the open waters of Lake Murray. (Ex. A; p. 145 line 25 v—p. 146 line 7).
Mr. Myers and Ms; Bellamy thén left the conﬁnes of the Pine Island Club and \jvent fof a swim in
the open ﬁeshwateré of Lake Mﬁrray. (Ex. A, p. 93, lines 10-13). Mf. Myers struggléd to keep -
afloat and tragically drowned. (Ex. A, p. 96, line 25 — p. 97, line 24). Additional signage at the
subject dock froin which decedent jumped and entered the open waters of Lake Murray clearly
prohibited swimming in the area in which he subsequently drowned. (Ex. A, p. 86, lihe 25 -p.
87, line 14; Ex. A, Depositioh Ex. 8). Lake M.urray is owned b.y South Carolina Electric and
Gas, and any person Has access to its recreational use at any time. |

While the circumstances surrounding this incideﬁt are heartrending, Defendants are
nongtheless entitled to summary judgment as a matter of law. Plaintiffs have had nearly eighteen
months to éozlduct discovery, however Plaintiffs have adduced no evidence revealiﬁg a genuihe
issue of material fact regarding whether Defendants owed a colorable du'ty of care to the
depedent, or whether Defendants breached any duty. In addition, even if such a duty existed,
‘which Defendants ‘expressly. dény, Plaintiffs have failed to provide any evidence any such br_each
proximatelyb caused the decedent to drown. .This failure of proof With fespect- to essential

elements of Plaintiff’s case requires judgment be entered in favor of defendants as a matter of

law.

STANDARD OF REVIEW
A court will grant a moving party’s motion for summary judgmeht when there exists no

genuine issue of material fact, and that party is entitled to judgment as a matter of law. Rule
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56(c), SCRCP. In determining whether any triable issues of fact exist, the court must view both
the evidence and all reasonable inferences able to be drawn from the evidence in the lightvmostv

favorable to the non-moving party. Simmons v. Tuomey Regional Medical Center, 341 S.C. 32,

533 S.E.2d 312 (2000). Nonetheless, a court, “cannot ignore facts unfavorable to [the non-
moving] party and [it] must determine whether a verdict for the party opposing the motion would

be reasonably possible under the facts.” Bloom v. Ravoira, 339 S.C. 417, 423, 529 S.E.2d 710,

713 (2000). Accordingly, the court must search the proof to ascertain whether it discloses a real

issue, rather than a formal, pérfunétory or shadowy one. Saluda Motor Lines v. Crouch, 30()‘
S.C.43,46,386 S.E. 2d 290; 292 (Ct. App. 1989). |

The plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment |
against a party Who fails to make a showing sufficient to establish the e»xistencé of an velement

essential to the party’s case and on which that party will bear the burden of prbof at trial. Bray v.

Marathon Corp., 347 S.C.,189, 553 S.E.2d 477 (Ct. App. 2001)." With respect to an issue on

' In Bass v. Gopal, Inc., 384 S.C. 238, 247 n.6, 680 S.E.2d 917, 921 n.6 (Ct. App. 2009), the
Court of Appeals addressed the recent change in summary judgment standard. In grantmg the
summary judgment motion, the South Carolina Court of Appeals noted:

" [IIn Hancock v: Mid-South Mgmt., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009), our Supreme Court stated that in cases applying the preponderance of the
evidence burden of proof, the non-moving party is only required to submit a mere
scintilla of evidence in order to withstand a motion for summary judgment.
However, in footnote 3 of the opinion, the Court was careful to point out that its
pronouncement concerning a mere scintilla of evidence was not necessary for its
determination of the outcome in the Hancock case. In any event, we must assume
any evidence, even a scintilla, that is useful to withstand a summary judgment
motion must meet the prerequisite of being probative.

The Hancock Court also cited McDowell v. Stilley Plywood Co., 210 S.C. 173, 179, 41
S.E.2d 872, 874-75 (1947), for the proposition “that although there was a scintilla of testimony
that could be used to support the claimants’ position, when the entire testimony of the witnesses
was viewed as a whole, it was obvious the testimony in support of claimants’ position rested on
speculation and thus had no probative value.” Id.
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which the non-moving party has the burden of proof, the moving party may point out to the trial
court that there is an .absence of evidence to support the non-rﬁoving party’s c.ase. Hedgepath v,
AT_&T , 348 S.C. 340? 559 S.E.Zd 327 (Ct. App. 2001). The non-moving party must then *do
more than.simply shpw that there is sobme metaphysical doubt as to the materials facts[,]” but
““must come forward with specific facts showing that there is a genﬁiné issue for trial.” Id.

“[W]hen plain, palpable, and indisputable facts exist on which reasonable minds cannot differ,

summary. judgmént should be granted.” Moore v. Barony House Restaurant, LLC, 382 S.C. 35,
40, 674 S.E.2d 500, 503 (Ct. App. 2009).

LAW/ANALYSIS

I. Plaintiffs Have Failed to Demonstrate a Colorable Duty'of Cafe Owéd to the Decedent
‘In Sou%h Carolina prove negligence, a blaintiff must establish: |
(1) | a duty of care owed by the defendant to the plaintiff; |
(2)  the defendant’s breach of this duty by a negligent act or ofnission;
(3) the defendant’s breach was the proximate cause of.plaintiff s injury; and

(4) the plaintiff suffered damages.

Doe v. Marion, 361 S.C. 463, 470, 605 S.E.2d 556, 560 (Ct. App. 2004‘).
- Furthermore, the party alleging negligence has the burden of proving actionablt7

negligence and “{t]his burden cannot bg met by relying upon the theory that the thing speaks for

itself or that the very fact of injury indicates negligence.” King v. J.C. Penney Co., 238 S.C.

336, 120 S.E.2d 229 (1961); see also Hunter v. Dixie Home Stores, 232 S.C. 139, , 101 S.E.2d
262, 265 (1957) (stating “[i]t is elementary that in brder for a .plaintiff_td recover damages there
must be proof not only of injury, but also that it was.vcaused by the actionable negligence of the -

defendant. It should be kept in mind that the doctrine of res ipsa loquitur does not apply in this
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State.;’).

South Carolina courts have held vthat the questip’n of whether a'duty actually existed
between the defendant and the plaintiff is a question of law to be determined by the trial court,
and if the. trial court determines tﬁét no duty exists, “the defendant is entitled to judgment as a

matter of law.” Doe v. Marion, 361 S.C. 463, 470, 605 S.E.2d 556, 560 (Ct. App. 2004); sce

also Simmons v. Tuomey Reg’l Med. Ctr., 341 S.C. 32, 39, 533 S.E.2d 312, 316 (2000). The

- burden of proving a breach of duty is on the plaintiff. Doe, 361 S.C. at 470, 605 S.E.2d at 560

(Ct. App. 2004) (citing Sabb v. S.C. State Univ., 350 S.C. 416, 429, 567 S.E.2d 231, 237

(2002)), Blshop v. S.C. Dept of. Mental Health, 331 ‘S.C. 79, 502 S.E.2d 78 (1998).

A The South Carolina Recreatlonal Use Statute Apphes

The South Carolina Recreational Use Statue, S.C. Code Ann. §§ 27-3-10 to -70, applies

1in this case because Plaintiff’s decedent drowned while voluntarily swimming in the open waters

- of Lake Murray, which is owned by South Carolina Electric and Gas and open to the public for

its recreational use at any time. The Recreational Use Statute (“RUS”) is designed to “encourage
owners of land to make land and water areas available to the public for recreational purposes by
limiting their liability towards persons entering thereon for such purposes.” S.C. Code Ann. § 27-

3-10 (19_91). “Landowners owe ‘no duty of care to keep the premises safe’ for recreational users

-and need not ‘give any warning of a dangerous condition, use, structure or activity’ on the

property.” Cole v. SCE&G, 355 S. C. 183, 584 S.E.2d 405 (Ct. App. 2003) (citing Brooks v.

Northwod thtle League, Inc.; 327 S.C. 400, 403, 489 S.E.2d 647, 648 (Ct. App. 1997) (quotmg

S.C. Code Ann. § 27-3-30 (1991))). Moreover an owner that permits a person to use propeﬂy
for recreational purposes without charges does not: “(a) Extend any assurance that the premises

are safe for any purpose [;] [or] (b) Confer upon such person the legal status of an invitee or a
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licensee to who a duty of care is owed.” S.C. Code Ann. § 27-3-40 (1991).'.

In the case at bar, Plaintiffs have failed to demonstrate the existence of any colorable duty
of care owed by SCANA Defendants to Evan Morris Myers on June 15, 2011, which these
defendants‘ breached. Plaintiffs have premi_sed their claims upon the notion that décedent'died
while on the Pine Island Club premises. However,.'the evidence in this case is uncontroverted

that Mr. Myers and Ms. Bellamy were swimming bevond the confines of thé Pine Island Club
swimming beach at the time Mr.}Myers accidentally drowned. (Ex. A p. 145, line 25 - p. 146,

line 7). Therefore, Mr. Myers was not upon Pine Island Club premises at the time of his

- death, but swimming in the freshwaters of Lake Murray, which are open to the publi'c for

\

recreational use.

Furthermore,'by virtue of the fact that Plaintiff had left the plv'emises‘ of the Pine Island
Club, Decedent was neither an invitee nor a licensee of the club at the time of this inc_ident. The
South Carolina Recreation Use Sfat’ute is cleaf.in its language that these Défendant_s owed no
duty of éare to decedent to keep the prerﬁises safe, and need not ha\}e given any warnings of a
dangerous condition, use, structure or activity on the property. §§_e S.C. Code Ann. § 27-3-30
(1991). Even if Plaintiffs’ décedent were an invitee, to which the highest duty of care would be
owed (and which Deféndants deny), our courts have consistently held that.a landowner has no

duty to warn of the perils of obvious natural conditions of which an invitee is reasonably

‘unaware. Meadows v. Heritage Village Church and Missionary Fellowship, Inc., 305 S.C. 375,

378 (1991) (holding wet grass an open and obvious natural condition). An overcast sky and

increasing winds are open and obvious conditions.

In Cole v. SCE&G, 362 S.C. 445, 608 S.E.2d 859 (2005), our Supreme Court analyzed

the South Carolina Recreational Use Statue and found, even where the landowner charged. a fee
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for parking, the landowner was still afforded the protections of the statute and affirmed sumrﬁary
judgment to the defendant on this iésue. In Cole, the plaintiff’s decedent and several friends
were swimming within a recreational area at Lake Murray when the decedent drowned. while
swimming to a buoy. The recreational site at issue in Cole was fenced-in and patrolled by a

security guard. - There were no lifeguards on duty at the lakefront, nor was there any safety

_equipment present at the site. The swimming area was roped off with buoy lines, however, in

Cole, the decedent drowned within the .swimming beach. Warning signs on the property _

indicated no lifeguards were on duty and that individuals swim at their own risk. The Court held

that the purpose of the statute was to encourage landowners to make their property available for

‘public use and recreational purposes and in accordance with that purpose, the. statute shielded

landowners frorﬁ liability.

The Cole case proceeded to trial on the plaintiff’s allegations of gross negligence and the

Jury returned a verdict for the defendant on that cause of action. In Cole, the Plaintiffs further

- argued.that Defendant was grossly negligent in failing to provide for lifeguards and lifesaving

equipment, as identically pled here. The Court in Cole set forth that under the RUS “a

landowner’s liability is limited to gross negligence, which is defined as the failure to exercise

slight care.” [d. at 455, Further, the Court specifically held that ‘v‘[a] duty to provide recreational

safety features such as lifeguards and lifesaving equipment exceeds this ‘slight care’ standard.”

Id.

In Cole, SCE&G was not liable for the negligence or gross negligence where the child
drowned within an SCE&G recreational swimming area. Here, twenty-one year old Mr. Myers
was not in the confines of any SCANA Defendants’ recreational area at the time of his death. As

such, Plaintiffs’ claims agaihst Defendants must fail under the RUS. Additionally, these
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Defendants did not fail fo exercise slight care in failing to provide recreational séfety features
such as lifeguards and lifesaving equipﬁént, because such a duty expressly exceeds the slight
- care standard. & Cole, 355 S.C. at 455, 608 S.E. 2d at 859 (“A duty to provide recreational
safety fea.tures such as lifeguards and lifesaving equipment exceeds this ‘slight care’ standard.”).

In opposition to Defendants’ Motion for'Summary Judgment, Plaintiffs have misappiied

both the Cole and Vogt cases. Vogt v. Murraywood Swim and Racquet Club, 357 S.C. 506, 593

S.E.2d 617 (Ct. App. 2003). Aﬁy inquiry into Plaintiffs’ decedent’s entrance to the Pine Island
Club moot because Plaintiffs’ decedgnt had left thé Pine Island Club premises at the time of his
.death, and was in the open and public waters of Lake Murray. Plaintiffs have also produced
affidavits from two potential experts in water safety opining to “obligations of a landowner, such

as Defendants in this case, to_a person lawfully using this swimming beach during an

incoming storm...” (Aff. of Franceso A. Pia at § 7). These opinions are also irrelevant, because
again, decedent was not using the swimming beach at the time of his death.
Moreover, Plaintiff’s decedent had a right to enter the open waters of Lake Murray

without permission, as distinguished as the central inquiry in Vogt. See Vogt, 357 S.C. at 513,

593 S.E. 2d at 620. " Lake Murray, which covers approximately 78 squafe miles of land and
which is owned by SCE&G, is open to the public free of charge. Here, Pine Island Club owed
no duty of care to decedent to Akeep the open freshwaters of Lake Murray safe, and did not have
to give any warnings as to a dangefoixs condition, use, structure, or activity regarding the open
waters of Lake Murrajy. However, the Pine Islaﬁd Club did provide such warnings, notifying
swimmers that they were to swim at their own risk, that no. lifeguards Were on duty, and
specifically prohibiting swimming off the subject dock near which decedent drowned. (Ex. A, p.

86, line 25 — p. 87, line 14 and Depo. Ex. 8).
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The R.U.S. provides that these Defendants cannot be held liable as a matter of law

~ because they owed the Plaintiff no legal duty of care. Therefore, Defendants cannot be liable for

either negligence or gross negligence, and Defendants move for dismissal on these grc;unds. |
B. Plaintiffs’ Decedent Assumed the Risk

In addition, Mr. Myers was twenty-one (21) years of age at the time of his accidental
drowning, and both knew and appreciated that he was swimming in around in the open waters of
th.e lake at the time of his death. (Ex. A, p. 144, lines 1-7; p. 148, lines 10-13). In fact, Mr.
Myers was a gréduate of nearby Irmo High,Séthl, was atfending college courses, and had
ambitions to become a first responder and join the local police department. (Ex. A, p. 42, lines |
19-24; p. 55, lines 10-12; p. 144, lines 16-23). . Moreover, it was decedent’s own decision and

suggestion that he and Ms. Bellamy leave the Pine Island Club swimming beach and jump from -

-the nearby dock into the open freshwaters of Lake Murray. (Ex. A., p. 146, lines 5-14). Mr.

Myers ignored clear warnings posted at th.e subject dock which prohibited him from swimming
in the area around the dock in which he subsequently drowned. (Ex. A, p. 86, line 25 —p. 87, line

14; Ex. A, Deposition Ex. 8). This illustrates the requirements for assumption of the risk set forth

in Senn v. Sun Printing Co., 295 S.C. 169, 367 S.E.2d 456 (Ct. App. 1988). Decedent knew of

- the dangers inherent in swimming, both knew and appreciated he was swimming in the open

waters of Lake Murray where no li‘feguard would be present, ignored cleér_ly posted signage
Which prohibited him from Swimming from the subject dock; and by ignoring such wamingé
voluntarily exposed himself to the dangers of swimming in the open waters of Lake Murray. Any
argument that Decedent, who as an adult of reasonable ivntelligence with admitted previous

experience swimming in Lake Murray, could not appreciate open and obvious changing weather
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conditions is untenable. At twenty-one (21) years of age, decedent_ had invariably encountered
and appreciated meteorological changés in his lifetime, and any change in weather}condition was
open and ob;/ious to him. (Ex. A, p. 78,-_1ine 25 -p. 79, line 11). No such legal duty to warn an
adult 01'; the samé, whether they are or; the landowner’s property or not, exist>s under South
Carolina law. Most importantly, Plaintiffs had adduced absolutely no evidence whatsoeve; that
any purported change in w.eather. condition acfually caused Mr. Myers to drown.” The only
testimoﬁy in this case shows that Mr. Myers bégan pénicking while swimrﬁing in thé open waters
of Lake Murray, was unable to calm himself down and float on his back, and ultimately .
drowned. (Ex. A, p. 99, line 17 — p. 101, line 15).

Therefore, decedent’s death did not occur on Pine Island Club premises, but rather in the
fresh lake waters of Lake Murray, and Plaintiffs’ negligence and gross negligence causes of
action related to purported failures of the Pine Island Club to‘p‘rovide adequ‘atc re’creationél
safety features such as lifeguards and lifesaving equipmeﬁt must fail.

I1. Conéolidated Employee Recreation Clubs is the Only True Party in Interest

Defendants SCANA apd SCE&G further move for dismissal on the grounds that
Consolidated Employeé Reéreation Clubs is fhe only SCANA-related entity that is a true party in
interest.in the case at bar. Consolidated Employee Recreat_idn Clubs owﬁs and operates the i’ine
Isiand Club, which was created for the benefit of SCANA and SCE&G employees. S_eg (Ex. B,
Affidavit of Andrea L. Lange, at § 4). Therefore, improper defendants SCANA and SCE&G
should be diémissed from this case. | -

Th¢ articles of ianrporation for Consélidated Employee Recreation Clubs demonstrate

~ that this entity was incorporated as an eleemosynary/non-profit organization. See (Ex. B,

2 Only after Mr. Myers drowned .and Ms. Bellamy left the water did the storm approach. (Ex. A,
p. 116, line 15 —p. 117, line 2). ’
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Affidavit of Andrea L. Lange, at §4). Therefore, under the Charitable Organizations Act, such |

entities are governed by a two (2) year state of limitations. S.C. Code Ann. § 33-56-180 (1976);
see also S.C. Code Ann. § 15-78-10 ('1976). Because this tragic accidental drowning occurred on
| June 15, 2011, and this case was filed dn June 18, 2014, Plaintiffs’ claims are barred as a matter
of law by the. applicable statute‘ of limitations. Moreover, under the same Charitable

Organizations Act, Consolidated Employee Recreation Clubs is not subject to punitive damages

" awards. S.C. Code Ann. § 15-78-120 (1976).

Plaintiff has made no showing of any active negligence by the SCANA-related corporate

entities in this case. Therefore, they must be dismissed. |

CONCLUSION

Simply} stated, even when the facts are viewed in a light most favorable to the Plaintiffs,
the Plaintiffs have not demonstrated a duty of care owed to the decedent, nor any breach of any
duty of care. Therefore, Plaintiffs’ negligence, gross negligence, and wrongful death claims must

fail as a matter of law. Defendants therefore move for an order granting summary judgment for

v

each and every cause of action.
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ATTORNEYS FOR DEFENDANTS THE
CONSOLIDATED EMPLOYEE
RECREATION CLUBS, A NON-PROFIT
ORGANIZATION AKA PINE ISLAND -
CLUB AT LAKE MURRAY, SOUTH

CAROLINA ELECTRIC AND GAS

HOLDING COMPANY, INC AND
SCANA

DEFENDANTS THE CONSOLIDATED
EMPLOYEE RECREATION CLUBS, A
NON-PROFIT ORGANIZATION AKA
PINE ISLAND CLUB AT LAKE
MURRAY, SOUTH CAROLINA
ELECTRIC AND GAS HOLDING
COMPANY, INC, AND SCANA’S
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MOTION FOR . SUMMARY
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON ELEVENTH JUDICIAL CIRCUIT
Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers,,

Civil Action No.: 2014-CP-32-02210

CERTIFICATE OF SERVICE
Plaintiffs,

The Consolidated Employee Recreation
Clubs, a non-profit organization a’k/a Pine
Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company, Inc.,
and SCANA, .

)

)

)

)

)

)

)

)

)

)

o )
VS. )
)

)

)

)

)

)

: )
Defendants. )
)

)

I hereby certify that on December 10, 2015, a true and correct copy of the above and
foregoing Defendants® Memorandum in Support of Summary Judgment was mailed to the
below listed counsel of record-in this proceeding with sufficient postage and appropriate return
address and/or served via electronic mail to the below listed counsel of record.

COUNSEL SERVED:

Pedro E. Krompecher, 11, Esquire
Krompecher Law Firm, PLLC
Post Office Box 6639

Raleigh, NC 27628

Jlum//? vm%@/

Susan R. McLeod
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| STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON ELEVENTH JUDICIAL CIRCUIT
Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers,

Civil Action No.: 2014-CP-32-02210

. AFFIDAVIT OF
Plaintiffs, ANDREA L. LANGE
VS,

The Consolidated Employee Recreation

. Clubs, a non-profit organization a’k/a Pine
Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company,
Inc/SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary,’

Defendants.

PERSONALLY APPEARED BEFORE ‘ME, the undersigned Andrea L. Lange, Who
being duly sworn, deposes and states as follows:
1. My name is Andrea L. Lange. [ am of sound mind, capabl_e of making this affidavit, and
am pefsonally acquainted with the facts of this case. |
2. ] am employed as a Plant Adrﬁinistrator with' SCANA (“SCANA”) and [ am authorized

to-execute this affidavit on behalf of SCANA.

3, During the calendar year of 2011, I served as the President of the Pine Island Club at
Lake Murray.
4. The Pine Island' Club is a recreational facility owned by Consolidated Employee

Recreation Clubs, and is incorporated as an eleemonsynary/non-profit organization. The
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Articles of Incorporation are attached at Exhibit 1. SCANA employees .who choose to
become. ‘members of the Pine Island Club possess membership privileges | and/or
permission and/or access to the premises at Pine Islénd.

Upon information aﬁd belief, Plaintiff’s decedent drowned whiie swimming off the
nearest dock outside of the swimming beach at Pine Island Club on June 15, 2011.

At the subject dock there prominently exists signage prohibiting fishing, sunbafhing or
swimming on or in the dock area. Additional signaée at the dock providés for the address

of the Pine Island Club, in case of emergency. This signage pre-dates Plaintiff’s

Adecede»nt’s drowning on June 15, 2011.

At the Pine Island swimming beach there prominently exists signage cautioning..
swimmers that there is no lifeguard on duty, and that swimmers will swim at their own
risk. This signage pre-dates Plaintiff’s decedent’s drowning on June 15, 2011.

FURTHER., YOUR AFFIANT SAYETH NAUGHT.

e
Jd

ANDREA L. LANGE

SWORN TO AND SUBSCRIBED BEFORE ME

THIS q%'h | DAY QF A—gggféb%/

NOTARY PUBLIC FOR SOUTH CAROLINA’
My Commission Expires: /=27~ ) O3 S
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PINE ISLAND CHAPTER

HOUSE RULES

RESERVATION COORDINATOR: 217-4484
CLUB COORDINATOR/CLUBHOUSE: 781-6491

SECTION I.- HOURS OF OPERATION

1. The clubhouse and g:"ounds open and close as follows:

Chapter Grounds -

Monday 7:00 a.m. to 12 midnight year-round
Tuesday =~ 7:00 a.m. to 12 midnight year-round
Wednesday 7:00 a.m. to 12 midnight year-round
Thursday 7:00 a.m. to 12 midnight year-round. - -
Friday 7:00 a.m. to 12 midnight year-round
Saturday - 7:00 a.m. to 12 midnight year-round
Sunday 7:00 a.m. to 12 midnight year-round -

Note: Shelters are not available until 8:00 AM

Club House
Monday - Closed -
Tuesday Closed

- Wednesday 11:00 a.m. to 12 midnight year-round
Thursday 11:00 a.m: to 12 midnight year-round
Friday 11:00 a.m./to 12 midnight year-round
Saturday - 11:00 a.m. to 12 midnight year-round
Sunday 11:00 a.m. to 12 midnight year-round

. NOTE: During the months of May through September, the clubhouse may
close at 9:00 p.m. if no Members are present. During the months of
October through April, the clubhouse may close at 6:30 p.m. if no

Members are present. This will not apply if the clubhouse has been
reserved.
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2. If a holiday falls on Monday or Tuesday, the Club Coordinators will have a
“CLOSED DAY” on Wednesday, or as soon as possible. Any changes in
clubhouse hours of operation due to a holiday will be decided by the Board at the
beginning of the year and Members wil be notified.

3. Closing time for special Chapter functions, such as dances and partles will be set
by the Social Committee with the approval of the President.

4. The clubhouse facilities will not be available for Members when the Club
Coordinator is not on duty, except when approved by the President of the Chapter

or when a- person approved by the Company Management Representative-is in
attendance at the functlon _

5. In case of inclement weather, the clubhouse and grounds may be closed.

6. The gate usually opens at 7:00 AM during restricted months and by 8:30 AM
during non-restricted months. The gate will be locked nightly at 9:00 p.m.
throughout the year. A key will be necessary to access the Island between the
hours of 9:00 p.m. and midnight. All Members and guests must be off the Island by
midnight, unless special permission has been granted by the President of the Club
or the Management Representative. A key can’ be purchased from the Club
Coordinator. Upon entering the-Island, Members will be responsible for keeplng the
main gate locked.

\
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SECTION ll. GENERAL RULES
1. Definitions:

Chapter (Club) — the Pine Island chapter of the Consolidated Employee Recreation
Clubs.

Chapter Events - Any event or function officially organized, by the Board of

- Directors of the Pine Island Chapter, for the benefit of Members. These events
include, but are not limited to, Annual Meeting, Ladies’ Night, Stag Night,
Children’s Picnic, Halloween Carnival, Children’ s and Retirees’ Christmas Party,
and the New Year's Eve Dance.

Company Events — Any event or function officially organized by SCANA or its
subsidiaries. These events include, but are not limited to, Company sponsored
employee groups, retirement parties, departmental meetings and other functions
for the benefit of employees, and Company hosted outside group functions.

Eligible Dependent Child(ren) — Children, residing in the home, up to age 19
are eligible unless the child.is a full-time student and then they are eligible up to
age 23. On their 23" birthday, the child is not longer considered a member.

Leave of Absence — An employee on approved Leave of Absence or Family
Medical Leave or Military Leave of Absence may continue membership by paying
to the Chapter Treasurer dues in advance for the period of the leave. .

Member - Employee (or ret|red employee) spouse and eligible dependent
children. :

. Outside Group - Outside groups are those guests that gather with a common
interest and that would not ordinarily assemble in that manner were it not for their
common interest. This includes groups with and without a formal name. Any
function containing an outside group is considered an outside group function, and
as such, outside group fees will apply. Member groups such as, but not limited
to, birthday and retirement parties and family reunions that exceed 100 persons
will be considered as an outside group, and outside group fees will apply.

Restricted Months — The first Friday in May through Monday of Labor Day. In
December, the clubhouse is closed for use by outside groups. .

STD (Short Term Disability) & LTD (Long Term Disability) ~ Employee Members
.on STD/LTD, their spouses and eligible dependents, are Members of Pine Island
Chapter as long as the employee is eligible for STD/LTD. Membership will
terminate when LTD benefits terminate unless employee transfers to
retirement.
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Surviving" Spouse - Eligible surviving spouse as defined by the SCANA
Pension Plan.

Weekend - Friday, Saturday and Sunday.

Pine Island Chapter is a private, non-profit corporation. The Chapter facilities are
intended to serve Member recreational and leisure needs and develop a sense of
common employee culture that contributes to the success of the business and its
team members. The facilities are not intended for activities that conflict with
enjoyable recreational use of the property by all Members, or that do not support a
sense of common employee culture such as: loud disruptive music, political rallies,
worship services, artistic performances, loud and disruptive groups, profanity, and
abusive or inappropriate behavior.

The name or logo of Pine Island Club may not be used in any
. advertising in outside newspapers, publications, billboards, radio, websites or any

other outside media. This applies even if the event or function is charitable in
nature. :

No ticket sales or sale of merchandise or raffles may be conducted by Member
groups or outside groups on Chapter premises. This applies.even if the event or
function is charitable in nature.

_Chapter Events must be approved by the Pine Island Board and Pine Island
Management Representative prior to the event. A facility charge will not be
_ required for Chapter Events. '

Company Events require a written business justification with the approval of the
appropriate Vice President within the applicable department, the Pine Island
Management Representative, and the Pine Island President. Company-hosted
outside groups are charged a fee for usage but Company-sponsored groups
are not charged. Company Events must be booked by a Member of Pine
Island and that Member must be in attendance.

It is the duty of the Violations Committee to enforce the House Rules and Bylaws
and all other rules and regulations of the Chapter. Violations are subject to a fine
and/or suspension. See Fines for Violations (Addendum #4).

Members should direct all questions related to Chapter Rules and By-laws to their
Director or Club President in writing. The Pine Island Reservation Coordinator is to
be contacted only to make reservations for Chapter facilities.

The Chapter will not be responsible for the loss or damage of valuables or
" personal property, nor will it be responsible for personal injury to Members, their
families, guests, or vendors. '

10. Pets of any kind will not be allowed on the premiSes in any capacity.
1/25/2008 | ' 4
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11. Profanity,  threats, objectionable behavior, or violations of Company’s Code of
- Conduct and Ethics will not be tolerated.

12. Liquor will not be bought or sold on the premises.
13. Firearms and fireworks will not be permitted on the premises.
14. Overnight camping by individuals or groups will not be permitted on the premises.

15. Skateboards, roller blades, bicycles and hke athletic equipment, will not be
permitted on the premises.

16. The speed limit on the Chapter grounds shall be 10 miles per hour. Club Members
and their guests and vendors shall be expected to observe this limit at all times. Al
persons are requested to observe all signs on the island. Any unsafe operations of
vehicles, as determined by the Club Coordinator, could result in disciplinary action.

17. Charter buses will not be allowed on the Island during Restricted Months unless
approved by the Pine Island Board.

18. Swimming in the lake is allowed only in the designated area. Hazards from
boating, underground cables, etc prohibit swimming around docks, ramps or other
areas of the Island. -

19. Members and guests will not park cars, boats, or trailers on the boat ramp. Please
be considerate of others and pull your vehicles up to the parking area to prepare
your boat. v

20. Boats will not be left tied unattended to the kamp side of the docks.

21. No eating, drinking, fishing, sitting, or playing is permitted on the docks. Docks are
for boat loading or unloading only.

22. THERE IS A “NO SMOKING” POLICY IN THE CLUBHOUSE. Smokmg is
permitted on the porch and on the grounds. :

23. No personal checks wilt be cashed at the Snack Bar.

24. Persons in wet bathingv suits will not be allowed in the clubhouse - with the
exception of canteen area. Appropriate bathing attire is expected of all persons -
no thong bathing suits are allowed.

25. The clubhouse kitchen facility may be used by individuals and caterers at no
charge to prepare food for events that are held in the clubhouse, and may be used
for food preparation for shelter events only if no other group has the clubhouse
reserved; provided, however, that the user is responsible for leaving the kitchen
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and kitchen appliances clean and in good repair and that the Club Coordinator, in
his/her sole discretion, may charge an additional clean-up/repair fee if the kitchen
and kitchen appliances are not left clean and in good repair. No kitchen utensils
will be provided. The only appliances are a Iarge refrigerator, gas stove and oven,
microwave and large sink.

26. All outside vendors, including disc jockeys, caterers, bartenders, bands, florists,
decorators, etc., must contact the Club Coordinator to arrange set-up times. All
vendors will leave the facility as they found it. The rules and regulations of the
Chapter, including rules applicable to conduct, apply to all vendors while on the
Island. Violations will be referred to the Violations Committee for investigation and
subsequent action. :

27. Live bands, disc jockeys, or loud music will not be allowed outside the clubhouse |
at any time unless it is a Company or Chapter sponsored event.

28. The audio and video equipment installed in the clubhouse is not available for
Member/guest usage. Company hosted/Company sponsored groups must make
arrangements with Corporate Communications for operational instructions. The
console housing the audio equipment is not intended to be used as a wet bar.

29. Absolutely no one is allowed to string fabric, streamers or any objects from the
rafters of the clubhouse. This is in direct violation of the National Fire Code and
‘the company safety policy and procedure. All decorations must be approved, prior
to the event, by the Club Coordinator (see Wedding Policy).

30. Nothing may be taped to the walls of the clubhouse. Candles must in a container
' large enough to catch the wax drippings (see Wedding Policy).

31. The use of shaving cream;-and throwing confetti, streamers, other paper products,
rice, birdseed, flower petals or any similar items at a wedding, wedding reception
or any event, is prohibited. Only bubbles used outside and away from the
clubhouse entrance are acceptable (see Weddlng Policy).

32. All functions, including wedding receptions, birthday parties, anniversary parties,
family reunions, etc., must conclude by 10:30 PM. All Members, guests and
vendors — as well as equipment (both personal and rented) and decorations -
must be off Pine Island by 12:00 midnight. Non-compliance could result in a
violation, fine and/or suspension. g

33. Pine Island Membership cards are issued yearly to the Members. Single Members
will be issued one (1) card; married Members will be issued two (2) cards. No
cards will be issued to any dependents. '
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SECTION lli. RESPONSIBILITIES OF MEMBERS AND THEIR GUESTS

1.  Members, Member spouses, or Member's dependent children are required to have
chapter cards with them when- using the facilities. YOU WILL BE REQUIRED
RANDOMLY TO SHOW A PICTURE ID. PINE ISLAND CLUB CARDS ARE NOT
TO BE LOANED TO RELATIVES, INCLUDING INELIGIBLE DEPENDENT
CHILDREN, AND FRIENDS. Members shall identify themselves, family and/or
guests upon the request of the Club Coordinator, Gate Guard, Club Officers or
Members of the Board. Vlolatlon of this rule is grounds for termination of
Club Membershlp

2. Ifa Membership card is lost, Members should contact their Pine Island director for
a replacement card.

3.  Members will be held -personally responsible for the behavior of their children
-and/or guests. Children under 16 should not be left unattended on the island.
Member's dependent children, age 16 and older, are limited to four (4) friends
“without adult supervision. ‘

4, All guests must be accompanied by the Chapter Member inviting them. The
Chapter Member should arrive before their guests and shall remain on the island
until all guests have departed.

5. In the event the guest(s) arrives at thé Island before the host Member arrives, the
guesi(s) will not be permitted to make use of the facilities until the host Member
arrives.

6. Game equipment must be checked out by a Member and returned to the
clubhouse as specified by the Club Coordinator.

7.  Members using the kitchen, ballroom or other areas of the clubhouse, the shelters,
' barbeque pit or grounds shall be required to leave them in a clean and orderly
condition and will perform superficial clean-up (remove paper, pick up plates, cups
and trash, litter, decoratlve matenal) at completion of the function.

| _ 8 .Members using Chapter equipment and facilities will be held responsible for their

use. The Member holding a function or event will be held responsible for any
damage done by their guests or vendors during the event.

9. Members must sign a Hold Harmless Agreement (seé Addendum #1) with évery
reservation request, which must be submitted to the Pine Island Reservation
Coordinator no later than seven business days prior to the event. Failure to timely
sign and submit the agreement will result in the cancellation of the reservation.

10. A Member that sponsors an organized group or party must have a permit and
lease agreement for members of the party to consume alcoholic beverages on
Chapter property (see Alcoholic Beverage Regulations, Addendums #2 & #3).
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SECTION IV. RESERVATIONS GENERAL
1. The following are considered to be standing reservations for the year:
(1) Children’s Picnic _ o Saturday before Easter — All shelters and clubhouse

(2) Halloween Carnival - Friday before Halloween
Clubhouse — Thursday, Friday and Saturday
All shelters — Day of the carnival

-{(3) Retirees’ Christmas Luncheon — 1st Thursday of December - Clubhouse

(4) SCANA Leadership Association (formerly Foremans Club) — 1st Frlday of
December - Clubhouse

(5) Children’s Christmas Party — 1st Saturday of December- Clubhouse

(6) Engineers’ Club ~ 2nd Saturday of December - Clubhouse

2. All reservations shall be made in a paying Members name, and may be made by
.the Member or the Member's spouse. No reservations may be made by dependent
children of any age :

3. Reservations for groups involving dependent children shall be made by the
- Member parent. Outside youth groups must have an adult Member present who is
familiar with Chapter rules.

4. During normal working hours, (Monday — Friday, 8:30 —5:30 PM), contact the Pine
Island Reservation Coordinator at 217-4484 for reservations. The Club Coordinator
(781-6491) can make reservations for shelters after normal work hours on the day
the reservation is to be used and during the weekend..

5. Information as to the size and nature of the party shall be given when the
reservation is made. Misrepresenting information on_the reservation will be
cause for action by the Violations Committee and may resuit in loss of
Chapter privileges, suspension and/or a fine.

6. Any Member found misrepresenting their group or having failed to fully
disclose the purpose of a functlon will be fined, and subject to Membership
- suspension.

7. The following groups are not eligible for sponsorship by Members: businesses as a
whole (in excess of 100 employees), artistic groups intending to perform on
Chapter premises and groups intending to conduct worship services or political
rallies, high school proms, college fraternity or sorority parties, and similar groups.

8. When a reservation is made, the Member shall specify the time of the reservation.
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If the reservation is not taken within an hour after the specified time, it will be
canceled unless the party making the reservation contacts the Club Coordinator
advising that they will be late. The Club Coordinator has the authority to make the
reservation available to another Member. If the grace period elapses, and the Club
Coordinator has not been contacted about a late arrival, the Club Coordinator has
the right to reassign the facility to another party. It is the responsibility of the
Member to check their on-line reservation time. ’

9. Members are required to call .and cancel shelter and clubhouse reservations.
During Restricted Months, the clubhouse and shelters that are booked and have . .
'no” shows will be charged a fee. The fee charged will be equivalent to the outside
group fee for the number of people indicated in the reservation.

10. Shelter reservations will not be accepted more than one (1) year in advance and
- must be kept to no more than two reservations at any one time.

11. Clubhouse reservations will not be accepted more than one (1) year in advance.

12. Shelters or the clubhouse cannot be reserved for two consecutive days 'by the
- same family. Two shelters cannot be booked by the same family on the same day. .
The only exception is for weddings and rehearsal dinners.

13. The outdoor area and associated facilities cannot be reserved in its entirety by

- Chapter Members. at any time. Reservations will be limited to one facility for any
group. Company departmental groups may use the clubhouse and a shelter for
departmental functions on the same day during the work week.

14. The acfual number of guests to be present is to be stated when making the
reservation; however, the following is a listing of shelter capacity.

Shelter Number . ~ Maximum Summer Capacity |
1,2,3,4,5,7,9C, 10, 11, 12, 13, 14, 15 25 Persons
6&17 ) o 50 Persons
8 ; _ 75 Persons
2A & 16 : : : 100 Persons
9AB ' _ ' 200 Persons
Barbeque Pit ' : 25 Persohs
<
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15.

16.

17.

18.

19.

20.

Member groups of 100 or less persons are generally considered as family and
friends for which clubhouse and shelters may be reserved without rental charges.
Groups exceeding 100 persons or containing outside groups will be charged the
outside group rates. This does not apply to weddlngs wedding receptions,
rehearsal parties or anniversary parties.

Clubhouse and shelters may be used for weddings, wedding rehearsals, wedding
dinners, wedding receptions, and anniversary parties - for Members, a -Member's

‘parents, or a Member's children only. The schedule below shall be used to

determine charges for these events. The clubhouse may be reserved the day or
night before one of these scheduled events for decoration purposes only for an
additional fee of $100.00. The cleanlng fee for the clubhouse is in addition to the
rental fee.

Wedding Fees

Clubhouse

Clubhouse Rental Fee Clean-Up Fee - Shelter Rental _
1-100 persons $125.00 $ 50.00 250rless $ 25.00 -
101-225 persons 250.00 75.00 26-50 50.00
226-350 persons 425.00 100.00 . 51-75 75.00
_ ‘ 76-100 | 85.00
Day/night before 100.00 101-150 . 115.00

151-200 135.00

Clubhouse and shelters may be used for family reunions. A family reunion is

defined as the Member or the Member's spouse’s family. There is no rental fee for
family reunion groups of 1 - 100 persons; groups with over 100 persons will be

charged the outside group rates.

A clean-up fee in the amount of $50.00 will be assessed for Member functlons held
in the clubhouse for groups of 1 - 100 persons.

Payment of the facility charges and clean-up fees must be made three (3) weeks in
advance, or at the time of the reservation if less than three (3) weeks of event, to
the Reservation Coordinator along with the signed reservation request. If payment
is not received within the time frame stated above, the reservation is subject to
cancellation. If the shelter or clubhouse is not used on the date reserved by the
Member, and Member fails to notify Club Coordinator that the facility will not be
used on the reserved date, the facility charge will not be refunded.

Shelter scheduling for July 4th will be held by random drawing.
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SECTION V. ADDITIONAL RESERVATION RULES FOR OUTSIDE GROUPS

1.

Outside groups will be required to pay a fee for use of Chapter fécilities or grounds
and will have restricted use during the Restricted Months. The following schedule
shall be used to determine the cost for an outside group (to include Member

groups in excess of 100 persons) to use the Chapter facilities.

Facility Charge - Outside Groups Rates

Clubhouse - - Shelters

1-100 persons $ 350.00 25 or less persons $ 50.00
101-225 persons 725.00 26 to 50 persons 100.00 .
226-350 persons 1,000.00 51 to 75 persons - 125.00

: : 76 t0100 persons 175.00
- 101 10150 persons 225.00
151 to 200 persons 275.00

The employee Member, spouse or dependent child must be a Member of the
outside group being sponsored. Members cannot sponsor outside groups for
other family members or friends. The sponsoring adult Member must be
present at all times during the event in order for the group to be sponsored
and authorized to use the facilities.

Examples of outside groups required to pay a fee include, but are not limited to:
Sunday School and Church Groups, Civic Groups, Social Groups, Class Reunions,
School Groups, Sports Clubs, Athletic Groups, Clubs, Dinner Clubs, Bridge Clubs,
Day Care Groups, Associations, and Member groups in excess of 100 persons. -

Outside groups, to include buf not limited to Day Care Groups, requesting the use
of the Chapter grounds, will be charged the applicable shelter facility charge.

Businesses cannot be sponsored as a whole. Departmental co-workers of the
spouse of a Member may be sponsored as an outside group with appropriate fees.

Retirement parties, other than for SCANA employees, are consideréd to be outside
groups. ‘

The justification request for use of the Chapter facilities by outside grou'bs
sponsored by SCANA (eligibility does not include commercial or industrial entities

_in whole or in part) should be submitted by the Member, in writing, along with the

reservation form, to their Vice President for approval, and then sent to the Pine
Islar)d Management Representative for approval. The Pine Island Representative
will contact the requester if disapproved. ‘
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8. No outside organizations will be allowed to reserve the clubhouse on Monday or
Tuesday, or during the month of December. This includes Company Events.

9.  OQutside Group reservations for the clubhouse will not be accepted for groups in
excess of 350 persons. There are no exceptlons

10. Reservations for an outside organlzatlon will not be accepted for more than one
event at a time.

11. Outside Groups cannot use Chapter facilities on weekends during the Restricted
Months with the following exceptions: On Fridays during the Restricted Months
shelters, except for shelters 9AB, may be available for outside groups of 50 or less.
This restriction does not apply to outside groups on other weekdays. This

restriction also does not apply to departmental gatherings, Company or Chapter
sponsored functions.

12. During Restricted Months, the number of persons attending an outside group must
' be a minimum of one-half the shelter capacity in order to reserve shelters 2A, 6, 8,
16 or 17 - or you will be charged the fee for the shelter capacity. Member groups
- should also use consideration to the size of their groups when reserving shelters.
(For example: If your reservation is for 50 and you have 75 guests in attendance,
then you will be charged the rate for the higher number of people. However, if you
have less than the number of your reservation, there will not be a reduction in fee.)
Members and their guests should be courteous to others around them and. park
across from their respective shelter. :

13. NO REFUND WILL BE GIVEN FOR RESERVATIONS THAT ARE NOT
'CANCELLED.
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SECTION VI. SWIMMING POOL.

1.

The days and hours of operation of the swimming pool and pool fees are set by the
Board of Directors before each season of swimming. The pool will be closed on
Monday and Tuesday, except if a holiday falls on a Monday or Tuesday.

Detailed sWimming pool regulations are posted on the Clubhouse Bulletin Board
and at the entrance to the shower rooms Pool regulations are:

(a.) Shower before entering the pool. -
(b.) Obey lifeguard on duty.
(c.) No swimming in street clothes will be permitted.

(d.) No swimming in “cut-offs.”

(e.) No running in pool area.

(f.) No smoking in pool area.

(g.) No glass containers in pool area. _

(h.) No food or drink (other than water in plastic containers) in pool area.
(i.) Swim disposable diapers only are allowed in the pool area.

SECTION VII. TENNIS COURTS

1.

A double tennis court is available for Members and their guests. Rules necessary
- to ensure all players equal time for the courts and to maintain the courts in good
-condition are as follows: '

(a.) Limit play to | and 1/2 hours when others are waiting.

(b.) No street shoes (tennis shoes only).

(c.) Do not track mud on court. :

(d.) No food or drink inside fence (except water).

(e.) Players only inside court area. o~
(f.) Keep gate closed. "

SECTION VIIl. MARINA

1.

A marina for wet and dry storage of boats is available at Pine Island with a limited
number of slips. These slips are available to Members, who actively use their
boats, for lease on an annual basis. Inquiries into the availability of slips and rental
fees should be directed to the Pine Island Secretary.

Members and guests will not park cars, boats, or trailers on the boat ramp. Please

be considerate of others and pull your vehicles up to the parking area to prepare
your boat. '
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SECTION IX. DRY DOCK

1. Alimited number of leased dry-dock spaces are provided for Members to park their
boat and trailer. The “Lessee” is required to keep his space neat, clean and
orderly. Direct inquiries concerning the availability of space and rental fees should
be directed to the Pine Island Secretary.

/
~
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SECTION X. BOARD OF DIRECTORS

The affairs of the Chapter shall be managed by the President under direction. of and
control of the Board of Directors. The Board of Directors shall consist of not more than
twenty-two Members — the President, the Vice President, and one Director representing
each of the followmg groups:

Palmetto Center — Basement, Mezzanine, 2", 3 and 4™ Floors
Palmetto Center - 5", 6th, 7th, 8" Floors

Palmetto Center — 9™, 10", 11% 12 Floors

Paimetto Center - 137, 14% and 15" Floors

Operations Support Center

Transmission Operations Center

Shakespeare Road

SCANA Subsidiaries, 1401 Main Street, 19" Floor

Northeast :

10. Wateree Plant

11. St. Andrews/Greystone

12. V. C. Summer A (400 series Mail Codes)

13. V. C. Summer B (300 and Pxx series Mail Codes)

14. V. C. Summer C (All other Mail Codes at VCS)

15. Fleet

16. Columbia Business Office, 24/7 Lady Street and Broadway
17. Test Lab, Dixiana :

18. Fossil Hydro, McMeekin, Central Lab, Hydro & Peaking Plants
19. Districts .

20. Retirees

LN RWN =

The Directors of the following groups shall be elected on even years:

SCANA Subsidiaries, 1401 Main Street,19" Floor
Palmetto Center — 5™, 6™ 7" and 8" Floors
Palmetto Center — 9", 10", 11" 12"

Palmetto Center - 13™, 14", and 15"

Operations Support Center

Shakespeare

Northeast

Wateree

The Directors of the following groups shall be elected on odd years:
Palmetto Center — Basement, Mezzanine, 2", 3rd and 4" Floors

St. Andrews/Greystone Operations Support Center

V. C. Summer A Transmission Operations Center

V. C. Summer B Test Lab, Dixiana

V. C. Summer C Fossil Hydro, McMeekin, Central Lab

Fleet ‘ Hydro Peaking Plants

Districts o Cola Business, 24/7, Lady Street & Broadway
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Addendum #.1

THE CONSOLIDATED EMPLOYEE RECREATION CLUBS (“CERC”)
HOLD HARMLESS AGREEMENT FOR USE OF SCANA EMPLOYEE CLUBS

In consideration of the grant of right to use a facility of The Consolidated Employee Recreation
Clubs, the undersigned User agrees as follows:

| ~ 1. CERC shall provide no security as to persons or-property on the Facility premiées. User is
fully responsible for the protection of its property and the property of its employees, agents,
- guests, servants or invitees. :

2.- User shall be liable for all damage to buildings, grounds and equipment incident to User's
use of the Facility. User shall be charged for the cost of materials plus labor to repair any
damage.

3. User is subject to ahy posied rules and any House rules for the Facility to be used. A copy
of the House rules, if any, will be provided by the SCANA Employee Representative upon
request.

4. User hereby agrees to indemnify and hold CERC, South Carolina Electric & Gas Company
and its corporate affiliates harmless from any loss resulting from bodily injuries {including
" death) or damages to property, or any claims or suits, arising directly or indirectly out of
negligence on the' User’s part, or part of any employee, agent, guest, servant, or invitee of
the User, whether independent or otherwise, sustained, incurred or required arising out of
the actions of User in the course of its usage of the Facility permitted herein. Further, User
hereby agrees to indemnify and hold CERC, South Carolina Electric & Gas Company and its
corporate affiliates harmless as to any costs incurred by CERC, South Carolina Electric &
Gas Company and/or its corporate affiliates.in enforcing this provnsuon which shall include,
but not be limited to, attorney's fees.

THIS SIGNED FORM MUST BE RETURNED NO LATER THAN SEVEN (7) BUSINESS DAYS
PRIOR TO THE SCHEDULED USE OR THE RESERVATION WILL BE CANCELED
RETURN FORM TO:

South Carolina Electric & Gas Company
Attention: Club Reservations, Mall Code B01
Columbla, SC 29218

Signature (as applicable) of Club Member Witness
or Authorized Representative of
Sponsored Group

Date
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Addendum # 2

The State of South Carolina ABC Liquor Lease Requirements

THE STATE OF SOUTH CAROLINA
Alcoholic Beverage Control Commission

Edgar Brown Office Building
1205 Pendleton Street
Columbia, SC 29201
Telephone: (803) 734-0470

PRIVATE PARTY REGULATIONS
PARTIES AT LOCATION THAT HAVE AN ABC LICENSE

At locations that have a beer/wine permit or mini bottle license issued by the SC ABC Commission, you
will need to meet the following conditions in order to Iegally have liquor in bottles larger than mini bottles
at your party.

1.

You must have a written lease from the person operating the licensed location. The lease must

- be written on it the hours during which it is valid, as well as, how much rent you are paylng Keep -

the lease where it is available for mspectlon

The party must be private. If anyone who has not been personally invited can attend the party, it
is not a private party. You can invite people to your party by word of mouth or by first class mail.
Invitations printed in the newspaper or publicized on television or radio would make your party
public and would make it unlawful for anyone to possess or consume alcoholic beverages.

You, as the host, must purchase all the alcoholic liquor to be consumed at the party. You will
need to keep the liquor under your possession and control during the party. You can have a
bartender to do this for you, or you can set up a bar in one or more places in the location. Your
guests cannot carry bottles of liquor to their tables. . At the end of the party, you or your
representative must remove all the liquor from the premises. Don't ask the owner of the business
to store the liquor for you. If a law enforcement officer dis_coVers the liquor on the premises, the

“owner will be fined and could lose his ABC license.

Your party must end by 2:00 AM. ABC Regulations require that your lease to the premises must
terminate by 2:00 AM. Therefore, after 2:00 AM, the possession and consumption of liquor is
unlawful. Yours guests could be arrested, and the owner of the business can be fined and could
lose his ABC license.

You cannot sell beer, wine, or liquor. You can sell these beverages only if you obtained a specific

" temporary license authorizing the sale from the ABC Commission. If you desire to sell beer,

wine, or liquor, you will need to apply to the ABC Commission at least three weeks before the
event. Issuance of these temporary licenses is not automatic. Character and location
investigations must be conducted. Also, citizens and law enforcement offi icers have the right to
object to these temporary licenses being issued.

-

Going to and from the party, carry any open containers of liquor in the trunk or luggage
compartment of your vehicle. '
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Addendum # 3

Pine Island Chapter Lease
Pine Island Club
Columbia, SC 29218

DATE:

THIS CERTIFIES THAT THE CLUBHOUSE ON THE PREMISES OPERATING AS THE PINE ISLAND
CLUB, LAKE MURRAY, IS LEASED TO:

NAME:
NAME OF GROUP:
PERIOD:

THE ABOVE NAMED AND PARTY IS PERMITTED TO LEASE THE PINE ISLAND CLUBHOUSE DURING
THE PERIOD SHOWN.ON THIS LEASE AGREEMENT. ALL CONDITIONS FOR LEASE MUST BE
ADHERED TO. THE FEE FOR THE USE OF THE FACILITY IS §

THIS LEASE MUST BE IN POSSESSION OF THE LESSEE, SIGNED, AND
POSTED ON THE TABLE CONTAINING ALCOHOL (IF ANY).

LESSEE - - v LESSOR-PRESIDENT, PINE ISLAND CLUB

CONDITIONS FOR LEASE-

SEC}T[ON I: PARTIES WITHOUT ALCOHOL

N\

A copy of the lease must be in possession of the party listed above.

Party must end and all liquor and sound equipment removed from clubhouse by mldmght '

.Lessee must perform superficial clean-up (placement of cups, food, containers, etc. in trashcam)
Parties must be PRIVATE. NO INVITATION MAY BE PRINTED IN THE NEWSPAPER OR
PUBLICIZED ON TV OR RADIO

Lol il o

SECTION ll PARTIES WITH ALCOHOL

1. Lease from Pine Island Club must be posted where it is available for inspection upon request. »

2. The part must be PRIVATE. NEWPAPER INVITATIONS OR PUBLIC ANNOUNCEMENT ON TV

~ OR RADIO WOULD MAKE YOUR PARTY PUBLIC AND UNLAWFUL TQ POSSESS OR

.. CONSUME ALCOHOLIC LIQUORS.
The host must purchase all alcoholic beverages to be consumed at the party. All beer, wine, wine coolers,
and/or alcoholic beverages must be set-up at a central bar. The host must provide TWO Persons to tend bar
at all times. No unopened beer, wine, wine coolers, and/or alcoholic beverages may be placed on an
individual table at any time. The beer, wine, wine coolers, and/or alcoholic beverages must be brought to’
the premises two houss prior to the function by the host or his designee. NOTE: THE ONLY .
EXCEPTION TO #3 IS FOR THE HOST TO APPLY TO THE ABC FOR A TEMPORARY PERMIT
AND LICENSE 61-6-510 WHICH IS A TEMPORARY PERMIT THAT ALLOWS THE POSSESION,
SALE, AND CONSUMPTION OF ALCOHOLIC LIQUORS (S.C. Code Ann Section 61-6-510). The
permit is $35 per day and may be purchased by non-profit organizations. This must be done three weeks
prior to the date of party and must be posted at time of use. Contact ABC for further instructions. Pine
Island must be notified of use of temporary license prior to event.
A copy of the lease must be in the possession of the party listed above.
Y ou can not sell any alcoholic beverage (beer, wine, or liquor) at your party.

6. All alcoholic beverages must be removed before 12:00 midnight. Any alcoholic beverages left on the

premises will be destroyed immediately.
7. Lessee must perform superficial clean-up (placement of cups, food, containers, etc., in trash cans).

(=

o

ANY VIOLATION OF CONDITIONS FOR LEASE WILL RESULT
IN TERMINATION OF CLUB MEMBERSHIP

1/25/2008 . 18
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" Addendum # 4

PINE ISLAND CHAPTER
FINES FOR VIOLATIONS

A moneta'ry fine will be imposed for, but not limited to, the following:

e A Member misrepresents the number in their group

e A Member misrepresents the type of group (i.e. family & family/outside group)
» When conduct is deemed to be mappropnate at Plne Island

e No Shows

Fines for reservation violations are:

For 1 — 25 attendees $ 50.00

For 26 — 50 attendees : 100.00

For 51 — 75 attendees 150.00

For 76 ~ 100 attendees 200.00 .
For' 101 — 150 attendees 300.00 .
For 161 — 200 attendees 400.00

In addition to the above fine, a Member deemed in violation could be assessed the following:

1. Reservation privileges may be suspended.
2. lIsland privileges may be suspended
‘3. Membership suspended.

Any Member found to be in violation can appeal in person before the House Rules Committee _
- or submit their appeal in wrmng to the commlttee within ten (10) days of the date on the Notice
of Violation.

The appeal results of the House Rules Committee aré final.

1/25/2008 19 :
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Zone 1 is for Pine Island. Zone 2 is for Misty Lake. Zone 3 is for Sand Dunes.

PSRV ARD S E N B

SLEAN
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DIRECTIONS TO PINE ISLAND CLUB
150 Pine Island Road
Columbia, SC 29212

803-781-6491

From Columbia (via Bush~ River Rd.):

Take 1-26 to Colonial Life Blvd. Take Colonial Life Blvd. to Bush River Rd. intersection.
Turn left onto Bush River Road. Take Bush River Road to intersection with St. Andrews
Rd (approx. 3 miles). Turn left on St. Andrews Rd. Cross over Railroad Tracks, proceed
to Old Bush River Rd intersection (just past the Bi-Lo grocery store). Take a left onto Old .
~ Bush River Rd. At the intersection where you would turn left to go over the dam, stay
straight and proceed on North Lake Dr. toward Ballentine. Just before the Citgo Gas
Station, take a left on River Road. Take River Road almost until the end, where you will
see the sign for Pine Island on your left. Turn left, enter the gates, and cross the
causeway onto Pine Island. :

From Newberry (via 176):

Take 1-26. Bear right off I-26 at the "176, Ballentine, Irmo" exit. Proceed for 0.5 of a mile
on "176 East" to Bickley Road. Turn right on Bickley Road and continue for 1.1 miles.
Cross the railroad tracks and turn left at the light on to "Highway 76". Go for 0.1 of a
mile and turn right at the convenience store and continue for 1.4 miles until you
approach a "Dead End" sign at the entrance to Pine Island Club Turn left, enter the
gates and cross the causeway onto Pine Island.

From Charleston: take Interstate 26W. From Asheville/Newberry: take Interstate 26E

1. Exit #102A - SC-60W / LAKE MURRAY BLVD-WEST (toward IRMO) -

2. Travel 3.5 miles

3. Turn RIGHT onto SC-6 / N LAKE DR o

4. Travel 0.7 miles - : ,
5. Turn LEFT onto RIVER ROAD (at Citgo Gas Statlon)
6. Travel 1.6 miles
7. Turn LEFT onto PINE ISLAND ROAD
8. Enter GATES
9. Cross the Causeway
10. Continue straight to reach Clubhouse

112512008 - | 21 ’
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DIAGRAM OF SITE

|

D\ UNHLIMB R

A UHNUMBERED wy GrRLL
| HANOICAr ACCESS

By BASEETBALL courY
O PLAYGRIUND
 THERE ARE APMOL, 20

PN TABLBS AT cand
BE pAVED

" MURRAY
N

TEHNIS
COURTS

REST  guapp
c3

ROCMS  jioysE
i

' SUPERINTENDENT'S
\ af 24 , Mesioence

< H &
C M

PINE ISLAND DETAIL FISHING -

1/25/2008 22

Page 223 of 414 ,
DEFS-0332



e

PINE ISLAND CHAPTER
BYLAWS

Article Title

m o

v

General ... SRR e VR TR

Description of OffiCe ........ ... iurmnsvresins o it it s i et s sannt

Contents

Meetings ................... oo e st £ et v

Election: .:awiizosin i s '.:v:r.*-..: B e e K e b e s s e b s e e e e e e

Term of Office .......

MEMDEISIIP. 1.0 vuiiiisein s om s serimss s e ssmsn s s s 6o o £ o st s e

Ellglblllty SV R T S e e Cany

Dues ...::...

Committees ...... R .‘i:;'r.:.’F:v‘.A.';;“;":*;:‘-"'. Bl E L e N

. S . L . .. P F A
DAUASRELENA SRR RS K R T RE LD I OP ST YT I G IS TPL APr RSN o4 S SIS T ST A S STUTIIAL Y

DEFS-0333

Page 224 of 414



We, the undersigned, hereby associate ourselves together for the purpose of
forming and organizing a corporation, not for profit, under the laws of the State of South
Carolina, and with our associate Members do hereby adopt and declare the foIIowmg as
Articles of Incorporation.

ARTICLE |

Section 1. The name of this chapter shall be the Pine Island Chapter and its
principal place of business shall be located in the City of Columbia, County of Richland,
and State of South Carolina.

Section 2. ~ The purpose of this chapter shall be to promote the general welfare and
to provide a better feeling of fellowship among the employees of SCANA and its
subsidiaries through social functions and the accommodation of Members and their
friends and to provide a clubhouse, clubrooms, and other conveniences and generally
to afford to Members and their friends all the usual privileges, advantages,

~ conveniences, and accommodations of a Chapter and non-profit organization.

Section 3. Membership in this chapter shall be limited to full-time regular

~employees and retired employees of SCANA and its subsidiaries or its predecessor

companies or companies merged with it, an unmarried widow or widower of such
employees or retired ‘employees, and Co-Op students- as designated by SCANA
management.  Regular, full-time employees of SCANA and SCANA subsidiary
companies are eligible for chapter Membership upon approval of the subsidiary
company's president. Retiree and surviving spouse eligibility is as established by the

. subsidiary president. Monthly rates for non-subsidizing subsidiaries will be -as
~ established by the Board of Directors.

Section 4. The existence of this chapter shall be perpetual- or until such time as it
shall have been dtssolved by law.

Section 5. This chapter shall have the general powers as normally provided by law
for chapters of similar type and purpose.

Section 6. The affairs of the corporation shall be conducted by the President, Vice .
President, a Secretary, and Assistant Secretary, a Treasurer and Assistant Treasurer,

~and Board of Directors consisting of not less than eleven, and not more than twenty-

two, who shall be employees of SCANA and/or its subsidiaries and Members of the

" Chapter

The Vice President shall be elected by the Membership. The Vice President will
succeed the President in this position. To be eligible for the offices of President or Vice
President of Pine Island Chapter, a person must have at least one year’s experience on
the Board of Directors, and/or in an appointed office. If no one with this experience
desires the office of President or Vice President, this office shall be filled by election
from the Membership. All other officers shall be elected or appointed in accordance
with these Bylaws.

2
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Section 7. The Bylaws of the Chapter are to be made, altered, or rescinded by the
vote of two-thirds majority of the Membership present at any meeting called for that
purpose. Changes shall first be submitted to the Board of Directors and presented to
the Membership by written notice either posted on each SCANA and its subsidiaries
department bulletin board in the zone/area or mailed to each Member after the Board's
consideration and not less than seven nor more than sixty days prior to such meeting.

3 _
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ARTICLE Il

Section 1. The annual meeting of the Chapter will be held in January, time and
place to be specified by the President, and notice thereof given to the Members not less
than thirty nor more than sixty days prior to said meetlng provided that the place shall
be within the Columbia area.

Section 2. Special meetings of the Chapter shall be called by the President, at
his/her discretion, or at the request of the majority of the Directors, or at the written
request of ten percent of the Membership of the Chapter. - At least one week’s written
notice shall be given all Members prior to any special meeting. Written notice will state
reason for meeting and shall be given as provided in Article |, Section 7. '

Sectibn 3. At all meetings of Members, a simple majority of Members present shall -
govern on any question except as set forth in Article |, Section 7. '

Section 4 The Board of Directors shall hold a regular meeting each month. Special
meetings of the Board shall be called by the President at his/her discretion or at the

" request of a majority of the Directors. A simple majority of the Directors shall constitute
a quorum and govern any question before the Directors.

4 _
Page 227 of 414 '- DEFS-0336




ARTICLE 1l

Section 1. The President shall serve a period of one year, term of office terminating at
the annual meeting.

At least one month before the Annual Meeting, the Election Committee, appointed by
the President and approved by the Board of Directors, shall submit a nominating ballot
for Vice President to each Member of the Chapter. Individuals must receive a minimum
of twenty-five (25) written nominations from Members of the Chapter in order to qualify
as a nominee for the office of Vice President. At least two weeks before the Annual
Meeting, the Election Committee will furnish a written ballot listing the top three qualified
nominees for Vice President to each Member of the Chapter. The Vice President.shall
be elected as a result of the ballot. The out-going Vice President will automatically
assume the office of President. ' :

Section 2. The Management Representative shall serve as a Director for a period
of one year, term of office terminating at the annual meeting, or as'soon thereafter as
his successor shall be appointed and quallfy Management Representative will review
and approve justifications of all Company and Chapter events. The Management
Representative shall be appointed or reappointed as follows:

At least one month before the expiration of the Management Répresentative’s term of
office as Director, the Chapter President shall request the Chief Executive Officer
appoint a Management Representative to succeed the retiring Director. .

Section 3. The Directors shall serve for a period of two years, their term of office
_terminating at the annual meeting or as soon thereafter as their. successors shall be
elected and qualify. The Directors shall be elected as follows:

At least one month before the expiration of any Director's term of office, the Election
~ Committee shall submit a written ballot to the Members of the group concerned, who
shall vote for one Member of their group for Director. The President shall declare the
results of the elections. '

Section 4. In the event of the inability of any elected Officer or Director to serve
histher full term, the Board of Directors may within its sole discretion fill such office or
cause an election to be held to fill such office; in the event it chooses to fill the vacancy
by election, such election shall be held in accordance with these Bylaws. Such election
by the Board or in accordance with these Bylaws shall be for the remainder of the term
for which such Officer or Director was originally elected. In the event any elected
Officer or Director ceases to be employed in the Columbia area or in the group which
he/she represents, as outlined in Article 1ll, Section 1, such employee shall, as of the
date he/she ceases to be so employed in the Columbia area or group from which he
was elected, cease to hold the office, or exercise any of the functions or prerogatives
thereof to which he has been elected. A successor shall be appointed or elected for the
remainder of hisfher term as provided in the first sentence of this Section 4, such
appointment or election to be either by the Board of Directors or in accordance with
these bylaws, as the Board of Directors shall, in its sole discretion, decide.

5 .
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ARTICLE IV

Section 1. The duties of the President.shall be to preside at all meetings and carry
out the directions of the Board of Directors. He/She shall preside at all meetings of the
Board of Directors and shall vote only in case of a tie of the Board of Directors. He/she
shall appoint all standing committees with the approval of the Board. It shall also be the
duty of the President, after conferring with the Chairmen of the various standing
committees, to plan the budget and activities of the Chapter along social, educational,
and recreational lines. The President shall then submit this budget or program to the
Board of Directors for their approval. No dues will be assessed to past Presidents

If possible, the Immediate Past Premdent shall serve in an advisory capamty for one
year.

Section 2. The duties of the Board of Directors shall be to supervise the affairs of
the Chapter and to do any and all things necessary in the governing and operation of
the Chapter as provided in these Bylaws; and, further, to set up rules and regulations
governing the operation of any Chapter grounds, and other properties and activities.
The Directors shall have power to set the annual dues of the Chapter and to make
assessment of not over 50 percent of the annual dues.

Directors are expected to acﬁvely participate in Chapter activities and events, monthly
Board meetings, and appointed committee meetmgs

Section 3. The Vice President shall assist the President in the performance of the
President’s duties, as requested by the President and shall perform the duties of the
President in his/her absence or in the event of his/her inability to serve, until such time
- as a replacement has been elected for the President pursuant to Article Ill, Section 4.

Section 4. The Secretary and Assistant Secretary shall be appointed by the
President, with the approval of the Board, for a term of one year, or until his/her
successor is appointed and qualified, and shall keep and preserve records of all
‘meetings, issue notice of meetings and shall perform such other duties as the office
requires. The Secretary will be in charge of the Manna for the lease of Wet and Dry
Slips and for the waiting list for each.

Section 5. The Treasurer and Assistant Treasurer of the Chapter shall be appointed
by the President with the approval of the Board of Directors for a term of one year, or
until his/her successor is appointed and qualified. It shall be the duty of the Treasurer to
collect all dues, to receive and disburse all moneys belonging to the Chapter, and to
preserve complete records in connection within. All bonds, notes, deeds, mortgages,
and leases must be signed by the Treasurer or Assistant Treasurer and countersigned
by the President or Vice President (in the absence of the President). Any
disbursements not in excess of Five Hundred Dollars ($500) may be made by the
Treasurer with approval of the President or Vice President; all other disbursements shall
- be made if approved by the Board of Directors.

6
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Section 6.  The Social Chairperson shall be appointed by the President, with the
approval of the Board, for a term of one year, or until his/her successor is appointed and
qualified, and shall be responsible for planning all chapter events.

Section 7. Payment for the services of President, Vice President, Secretary,
Assistant Secretary, Treasurer, Assistant Treasurer, and the Chairman of the Somal
‘Committee shall be fixed and revised as necessary by the Board of Directors.

7 .
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ARTICLE V

Section 1. All regular, full-time employees of SCANA and its subsidiaries, and Co-
Op students as designated by SCANA management, residing in Zone #1 (See Map on
Page 20 of the House Rules) shall be eligible for Membership in the Chapter upon
payment of initiation fee as determined by the Board of Directors. There is no restrictive
time limit on Jomlng Pine Island Chapter except that it must be prior to retrement. The
Initiation Fee is still required for employees joining prior to retirement date. The
Member's spouse and unmarried eligible dependents (age 19 to age 23, provided .
dependent is a full-time student) are also considered Members. Their responsibility to
the Chapter is the same as the employee Member.

There shall be three classes of Membership in the Chapter. Active Employee Members,
Retired Members and Co-Op students (as designated by SCANA management). The
Board of Directors in accordance with Article IV, Section 2, shall assess Membership
dues. Employees must be a Member of Pine Island Chapter for ten (10) years prior to
retirement or be required to pay the balance of the ten (10) years’ dues after retirement.

The unmarried spouse of a deceased Member shall be eligible for Membership in the
Chapter, if also eligible for a surviving spouse benefit under the SCANA Pension Plan,
and not subject to further payment. of dues. If the spouse of a deceased Member
remarries, Membership in the Chapter will be terminated. Unmarried eligible
dependents (age 19 to as 23, provided dependent is a full-time student), or a deceased
Member's spouse remains a Member of the Chapter.

Section 2. ~ All Applications for Membership shall be read into the Minutes for
acceptance by the Board of Directors. Employees may join Pine Island Chapter
anytime prior to retirement or prior to going on Long Term Disability (LTD). The Board
shall have the authority to deny or cancel Membership, after a hearing, and the demsnon
of the Board of Directors denying or canceling Membership shall be final.

Section 3. All properties of the Chapter under the supervision of an Officer of the
Chapter must be accounted for and turned over to the Officer’s qualified successor.

Section 4. Initiation fees may be paid in advance or deducted monthly through
payroll deductions for five months. Monthly Chapter dues for all active Members shall -
be payroll deducted upon a written request from the Members, which written request
must be filed at the time of making application for Membership. Upon retirement during
the year, the Retiree will be required to pay the remainder of that year's dues at that
time; thereafter, with less than ten (10) years Membership, payment will be due each
January for the annual dues until the Retiree has been a Member for ten (10) years.

Cancellation of this written request will result in automatic termination for Membership in
the Chapter.

Section 5. If a Member voluntarily elects to discontinue Membership in the Chapter

and later decides to be reinstated, he/she must, upon approval of the Board of
" Directors, either pay the back dues or the initiation fee — whichever is less.

8
Page 231 of 414 DEFS-0340



Section 6. A Member on a Company approved Leave of Absence or Family Medical
- Leave or Military Leave of Absence may continue Membership by paying to the Chapter
Treasurer dues in advance for the period of the leave.

Section 7. Pine Island, Misty Lake, and Sand Dunes Chapter have a reciprocal
agreement as to the use of each other’s facilities. : '

» | |
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ARTICLE VI

Section 1. - The following standing committees may be appointed annually by the

1.

~ President subject to the approval of the Board of Directors.

~ Social Committee — The duties of this committee shall be to plan activities of the

Chapter along social lines and to see that such plans are carried out.

Auditing Committee — The duties of this commlttee shall be to audit the books
and accounts of the Treasurer, to audit the Financial Statement and certify as to its
correctness, and generally to audit any special accounts of any kind. The books
shall be audited prior to the Annual Meeting each year and a report submitted to
the Members at the Annual Meeting.

House Rules and ByLaws Revision Committee — The duties of this committee
shall be to study carefully the Chapter Bylaws and Rules of the Chapter, accept
suggested changes from Members, discuss them as a committee, and to propose
to the Chapter any desirable changes.

Financial Committee — The duties of this committee shall be to meet with the
standing committees, to assist such committees in preparing their budgets for the
current year and to prepare an operating budget to be approved by the Board of
Directors.

. { ' '

Violations Committee — The duties of this committee shall be to enforce any
clubhouse or Club rules. It will also be charged with the responsibilities
promulgated by the Board of Directors. The committee shall report to the
President at the end of each month.

Publicity Committee — The duties of this committee shall be to onglnate all

- bulletins and advertising pertaining to the Chapter.

Safety Committee — The duties of this committee shall be to enforce all safety
rules in connection with the use of any Club House, Club Rooms, and activities of

~ the Chapter.

All other committees as considered appropriate by the President and Board of
Directors, such as grounds, swimming pool, tennis courts, election, etc.

10
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Do Sdand Wedding Polioy
Pine Island Club is an employee club located on Lake Murray.
The clubhouse can be reserved a year in advance for weddings,
rehearsals, and receptions. Due to the number of Pine Island
Members, the clubhouse can only be reserved for Members and

Member's children for weddings, wedding rehearsals, wedding
dinners, and wedding receptions. There are no exceptions.

Restrictions

Music is allowed in the clubhouse. All music must be provided via
a DJ or band. DJ, band, or speakers are not allowed to be set up
on the outside of the clubhouse or on the porches. Large bands
needing additional staging are prohibited. During the
Christmas season, all Christmas decorations will remain in-
place. Prior to the event, you must contact the Pine Island
Coordinator to determine the power requirements. The
clubhouse sound system and video equipment can not be
used as this equipment is strictly for Company business
meeting purposes. |

| Hours of Event/Charges

You may reserve the clubhouse the day before your wedding, if
available, for decorating or a rehearsal dinner. The clubhouse will
be open after 11:00 AM for decorating for the wedding or
rehearsal dinner. The wedding event must end by 10:30 PM with
all guests, vendors, and equipment (both personal and rented) off
the island by 12:00 midnight. On Sunday, events mustend by
7:30 PM with all guests, vendors and equipment off the island by
9:00 PM. All items brought into the clubhouse, must be removed
from the facility at the end of the event. The Member must make
sure that this rule is followed. Non-compliance could result in a
violation and fine. |
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The Hold Harmless Agreement must be signed by the Member
and returned to the Pine Island Reservation Coordinator along
with fees associated with the rental of the clubhouse seven days
prior to the event. Failure to return the Hold Harmless Agreement
and/or fee payment will result in the cancellation of the facility.

Sunday Events:
Rental hours for Sunday weddings and receptions are from 12:00

noon to 7:30 PM. All vendors and guests must be off the |s|and
by 9 00 PM.

Set Up And Decorations | .

Decorations cannot be applied to any surface inside or outside
the clubhouse by means of tacks, nails, staples, wire or adhesive
products (i.e. tape, glue, etc.) This includes banisters, floors,
trees, and gazebo. Decorations can only be attached by tying to
the surface to which they are to be applied with ribbon or string.
Due to safety reasons, absolutely nho 'materials of any kind will be
placed within the rafters of the ceiling of the clubhouse. Any
damages incurred by vendors or guests to the clubhouse will be
the responsibility of the Member. Balloons can be used inside the
clubhouse but must be tied down and can not be released inside
the clubhouse. | -

- Pine Island furniture (entrance way and bathroom), pictures, and
piano will not be moved from the designated areas. Decorations
and equipment must not be placed in such a manner that it
impedes traffic flow or blocks the exits of the clubhouse.

To avoid damage to wood floors do not drag tables or chairs. If
tables need to be re-arranged, please ask Pine Island Coordinator
for assistance.

" Votive or floating candles may be used for decorations on fables.
They must be placed in a container surrounded by glass. No

2
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lighted candles are allowed in the windows. Column and tapered
candles may not be used on tables where people will be sitting.

Bubbles can only be used outside and away from the clubhouse
entrance. No glitter, sparklers, bird seed, shaving cream, paper

- products, confetti, rice, spray string, ribbon, or rose petals (real or
silk) can be used. Car decorations are allowed but parking lot
must be clear of all debris (cans, containers, balloons, string,
etc.). Cleanup is the responsibility of the Member. A fine of
$200.00 will be charged to the Member if the parking lot area is
left untldy

Alcoholic Beyeraqes

Member must sign the Pine Island Lease Agreement if alcoho! will
be served and must abide by all alcoholic beverage control laws,
regulations and conditions of Pine Island. Bars must have
bartenders available at all times until the bar closes. Beer
provided by the Member will be served in cans only. Glass
‘bottles are not allowed due to safety reasons. Keg beeris not.
allowed in the cIubhouse but can be set up on the porch facing
the lake. . -

Smoke Free'Environment

Smoking is not allowed inside thé Pine Island Clubhouse. The
designated smoking area is located just outside the clubhouse
entrance. All discarded cigarettes must be placed in the proper
receptacle provided, not in planters, on porches, sidewalks, or
grounds; excessive cleanup charges. will result.

Kitchen Facility

The kitchen facility is available for caterers to use for the
preparation of food. Area should be left like it was found to
include, but not limited to, kitchen work surfaces, stove, sink, and
oven. If not left as found, a clean-up/repair fee may be charged

3
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as determined by the Club Coordinator. All food will be removed
from Pine Island at the conclusion of the event. Trash will be
removed from the clubhouse by the Club Coordinator.

Facility Capacity

Pine Island Clubhouse must not exceed the maximum capacity of
350 people as set by the Fire Marshall. This mcludes total guests
- both inside and outside.

Equipment Available

- Pine Island has tables and chairs available for use at no charge.
'They can only be used inside the clubhouse, no exceptions.
The Member is responsible for determining the number of

" required tables and chairs to meet the events needs. Paper table
covering is available for the long tables only. Fabric table cloths
are not available and must be furnished by Member or caterer.

Chairs: 350 - Black padded stack chairs -
Tables: 40 - 30" x 8 ft. long tables

12 - 60” round tables

2 - 48" round tables

2 - 2’ x4 oblong tables

Pine Island Rules

The rules and regulat:ons of Pine Island including rules
applicable to conduct, apply to all guests and vendors while on
the Island. Pine Island will not be responsible for the loss or
damage of valuables or personal property, nor will it be
responsible for personal injury to Members, thelr families, guests
or vendors.

Any questions concerning this policy, please call 781-6491.
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IN THE COURT OF COMMON PI.EAS

@ e

STATE OF SOUTH CAROLINA

‘a2
3

- COUNTY OF LhXINGT@N IE ACTION NO. 2014-CP-32-02210

Cassandra M. Myers and Bdrtholomew
Myers in their capacity as Co-Personal
Representatives of the Cstate of
Evan M. Myers,

¢

Plaintiffs,

PLAINTIFFS’ NOTICE OF MOTION AND
MOTION TO ALTER OR AMEND
PURSUANT TO-RULE 59(e), SCRCP

V.

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine

5

BT .

(sland Club at Lake Murray; South owm =
Carolina Eleciric and Gas Holding e o T
Company, Inc.; SCANA; Mandy Nicole - ;ﬁi L
Bellamy; S t 0

b L
Lo - [F

Defendants. “al T
) B35 w o

e | . =
2N
o

TO: Christian Stegmaicr and Megan H. Hall, counsel for delendants: .
PLEASE TAKE NOTICE that ten (10) days form the date of this Notice, ot at such other

time as the Court may schedule, the undersigned counsel for l’lainti.ff will move before the
Honorable William P. Keesley, circuit couri juc{ge of the cleventh judicial circuit, for an Order 1o
' Alter'or.Amcnd the Order granting Defendénts’ Motion for Summary Judgment.
This Motion is made pursuant to Rule 59(e), South Carolina Rules of Civil Procedure and
is based upon the South Caﬁﬂina Rules of Civil Procedure, statutory and case law governing SLlCil
- matters, as reflected in the accompanying memorandum, and upon such other and [urther materials
as may be cited or prescated to the Cburt at the hearing of this Motion.
The vundersi gncd hereby affirms in accordance with Rule | 1, South Carolina Rules of Civil

Proccdure, that the movants® counsel prior to filing the Motion_ has communicated, orally or in
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writing, with opposing counsel to attempt in good faith to resolve the matter contained in _thc'

Motion without success; or affirms that it would serve no uscful purpose to consult.

Respectfully submitted,

- KROMPECHER 1.AW FIRM, PLI.C

vv. Dy
Pedro E. Krompecher, 1l 7

SC State Attorney Bar No.: 100485

P.O. Box 6639 :

Raleigh, North Carolina 27628

Telephonc: (919) 977-8082

Facsimile:" (919) 746-7588

Email: pedro@k

A3

1
4
J
02€ o 9- 438 W
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STATE OF SOUTH CAROLINA: * - <N mﬁ@@RT OF COMMON PLEAS

/R

s
COUNTY O LEXINGTON ) CIVIL ACTION NO. 2014-CP-32-02210
)
Cassandra M. Myers and Bartholomew )
- Myecrs in their capacity as Co-Personal )
Representatives of the Estate of )
Evan M. Myers, ) [
) v
)
Plaintiffs, )
v ; PLAINTIFFS’ MEMORANDUM OF LAW
o ) IN SUPPORT OF THEIR MOTION TO
The Consolidated Employee Recreation ) ALTER OR AM;;ND ggﬁ%gfém T§ RUI.; s
Clubs, a non-profit organization a/k/a Pine ) (), ""5‘ ‘-'ﬁ m,'
Island Club at Lake Murray; South ) ';1‘::"??. | g
Carolina Elcctric and Gas Holding ) %o o
Company, Inc.; SCANA; Mandy Nicole ) Bah g
Bellamy; ) gg%g g m
) o G
Delendants. ) o

)

Purs’uaht to Rule 59(e) of the Soufh Carolina Rules of C ivi] Procedure, Plaintiffs Cassandra
M. Myers and Bartholomew Myers in their capacity as co-personal representatives of tﬁe I;“.statc
of Bvan Morris Myers, asks this Court fo reconsider its Order granti11é’[)cfendants’ Motion lor
Summary Judgment. Plainiiffs respectfully submit that lhe court misapprehended the dispositive
legal principles applicable to the [ucts of this case. |

PROCEDURAL HISTORY

Defendants filcd a moﬁnn for.summary judgment on November 3, 2014. In summziry, the
grounds for summary judgment were stated as [ollows: (1); no duty of care, (2); judgment as a
matter of law pursuant to the South Carolina Recreational Use Statute, S.C. Code AnrL § 27-3-10
to -70, (3); tailure to prosccute their casc, (4);. failure to prove intentional infliction ol emotional

distress for failure to show extreme and outrageous conduct on béhalf of the defendants, and (5);
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dismissal of Matthew Bellamy individﬁal]y as he lacks any connection to this case or the theorics,
of recovery that bave been pleaded.

Pléintil'fs submitted a memorandum. of law in respdnsé to Defendants’ Motion for
Summary Judgment that was dated December 8, 2015. Pléinti['fs addresscd each and cvery
purported basis for summary judgment stated by Defendants in their November 3 2014 motion.!
Late in the afternoon the day before the hearing on the Motion, Defendants submitied by email a
Memorandum in Support of the Motion for bummary Judgment {(email, Exhlblt l) Defense
~ counscl sent Plalntiffs 4 “courtesy copy” of the memorandum at 3:39 PM, Deccmber 10, 2015
which went to counsel’s inbox while he was driving to the hearmg the day before. Thc hedrmg.
occurred at 10 00 AM the Iollowmg mommg Plaintiffs lacked any_mcaningful opportunity'to
analyze and respond (o the Memoranda, especially any new argumients not brcviously disclosed.
Interestingly howev.er, even this eleventh hour brief mercly glossed over causation as a basis for
summary judgment. Under “Facts/Procedural Background,” Defendants state without support that
“Plaintiffs have failed to provide any evidence any such breach proximately caused the decedent
to drown.” (Mem. In Supp. of Mot. S.J. p. 3). Then, buried under a section titled, “Decedent
| Assumed the Risk,” Defendants argue, “Plaintiffs had adduced absolutely no evidence .whatsocver
that any purported change in weather condition actually caused Mr. Myers to drown,” (Def. Men.
in Supp. of Mof. SJ,p- 1D, Imporlantlj’, Plaintifls made no such allegation because Plaintifls
contend that decedent’s drowning was causcd by the breaches committed by Defendants, not

because of weather.

' On October 26, 2015, his Court granted Plainliff’s Motion to Amend the Complaint, to which defense counsel
consented. The Amended Compiaint removed Matthew Bellamy as a defendant and did not include 4 claim for
intentional inflcction of emotional distress.
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At the hearing, counsel for Plamnffs raised his concerns about Dcfendants new arguments
and whether the court should entertain them in light of the latc hour in whxch lhey were raised,
without time to meaningfully respond. Assuming it were cven possible to have secured affidavit
testimony from the experts addressing the late challcnge to causatton, the rules of° uvnl procedure
would have barred its admission. Rule 56(c), SCRCP requires that the adverse party may serve
opposmg alhdavm ‘not later than two days before the hcdrmg ” Accordingly, Defundqu elevcnth
hour challenge to causation effcctlvcly barred Plaintiffs from response through expert affidavit.,

On August &, 2016, this Court staled in an email sent to the parties that it intended to grant
the motion for summary judgment. The Court also noted it had attached a draft of the Order it
intended to file, but had not yel filed the Order. Because Plaintiffs had not received written notice
of entry of the order, on August 26, 2016, Plaintiffs inquired of the Court whether it had in fact
_ cntered an Order in accordance with the Court’s prewously expressed intention. In response to
Plamulls inquiry, the Court Supcrvisor for the Court of Common- Pleaﬁ of Lexington County
sluted that she apologized for thi; delay and that copies of the order “werc mailed out this week.”
This was the first correspondence received by counsel from which it was able to determine that

3
the Order gr'mtmg Dciendants Mouon for Summdry Judgment had in fact been entcred, .
Accordingly, the earheﬂt date lrom Wthh Plaintiff could have received mcexpt of written notice of

entry of the Order was the August 26, 201 6 email from the court superwsor in response to Plaintiffs

inquiry as to whcther an Order had been entercd.?

% This assumcs that a responsc email in the afli trmative to Plainliffs’ inquiry regarding whether an Ordel had been
entered is sulficient “receipt of written notice of the entry of the order.” Qut of an abundance of caution, Plaintiffs
have filed this rcsponse within ten days ot the Court’s ematl reply indicating an order had in fact been filed. Ultimately,

a copy of the signed order was received Tuesday. August 30%, 2016. The Form 4 accompanying the signed order -
indicates that judgment was entered on August 24, 2016.
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LAW

.Rule 59(&) of the South Carolina Rules of Civil Procedure bermits a party {0 request the
court to reconsider its holdings. Elam v. S.C. DOT, 361 S.C. 9, 21-22, 602 S.C.2d 772, 778-79
-(2004). A party may filc a Rule 5.9(e) motion when she “believes the court has misunderstood,
- failed 10 fully consider, or perliaps failed to rule on an argument or issue, and the party wishes for -
the court to rcconsider or tule on it,” and a party must ﬁlc a Rule 59(e) motion “when an 1ssﬁe or
argumcnt has been raiscd, but not ruh,d on, in order to preserve it for appellate review.” Id, at 24,
602 S.E.2d at 780. South Carolina’s rule ‘39(0) is practncally identical” to the Federal Rules of
(‘1v1l Prou:dure Jdat 22, 602 S.E.2d at 779. Fedcral Lourtq will con51der a Rule 59(e) motion
when a party asserts review is necessar:'y to correct a clear error of law or prevent r.nanifest
injustice.” Hutchinson v, Staton, 994 F.Zld. 1076, 1081 (4" Cir. 1993).

Summary judgment is appropriate "if the plcadings, depositions, answers 1o interrogatories,
and admissions on file, togcther -with the aflidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party is enlitled to a 1udz,ment as a maller of law."
Rule 56(c), SCRCP. "To determine whether any triable issucs of fact exist, the reviewing court
must consider the evidence and all reasonable inferehccs in the light most favorablc. to the non-
moving party." McLaughlin v. Williams, 379 S.C. 451, 455-56, 665 S.E.2d 667, 670 (Ct. App.
2008). To withstand a motion [or summary judgmént in 'cz.lsesvapplying the preponderance of the
eﬁdence burden of prool, the non-moving party is only required to submit a mcre scintilla of
evidence. ITancock v. Mid-South Mgmy. Co., Inc., 381 S.C. 326,330, 673 S.E.2d 801, 803 (2009).
"The party sccking sul;nmary _iudgment haé the burden of clearly establishing the abscnce of a
genuine issue of material fact."'Millel" v. Blumenthal Mill.;, Inc., 365 S.C. 204, 220, 616 S..E.Zd

722, 730 (Ct. App. 2005).
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“Only in rarc or exceptional cases may the question of proximatc cause be decided as a
matter of law.” Ballou v. Sigma Nu General Fraternity, 291 8.C. 140, 147, 352 S.E.2d 488, 493
(Ct. App. 1986). “The question of proximéte, causc is ordinarily a questi oﬁ of fact for determination
by the jury.” Id, |
ANALYSIS
I. Proximate Causation

a.. The record shows more than a scintilla of evidence in support of proximate
causation. ' ‘

Plaintiffs respéctl‘ully submi tthat the evidence of record is more than sufhuent to estabhsh .

a “scintilla of cvidence,” as ru,qulred to wu}nchmd a motion for summary Judgment Moreover

- Plaintiffs respectfully submit that this is not the “rarc or exceptional case™ wherc the queqnon of

‘proximate causation may be decided as a matter ol law instead of by the jury.

“To show the defendant was the proximate causc of the injury, the plaintiff m.ml. establish
- the defendant was both the cause-in-fuct and the lcgal cause of the 1 m)ury ” Cody P. v. Bank of 4m
N.A.,395S.C. 611, 620 7205 E.2d 473, 478 (Ct. /\pp 2011)cmng Mellen v. Lane, 377 S.C. 261,
278, 659 S.L.2d 236, 245 (Ct. App. 2008). “The causc-in-fact requirement is proved by showing
the injury would not have oceurred but for the defendant's negligence.” fd. “The legal cause
requirement is proved by cslablishing the plaintiff's injury was forcseeable. /d. “An injury is
foresceable if it is the natural and probable conquuence of the dclendant's conduct in light of the
altendant circumstances.” Id “Although forcseeability of some injury from an act or omission is a
prerequisite (o establishing proximate cause, the plainti{l need not prove that the actor should have
contemplated the particular event which occurred ” Sims v. Hall, 357 $.C. 288, 298, 592 S.E.2d
315, 320 (Ct. App. 2003) “It is axiomatic in this State that i issucs of neghguncc and proximaute

cause may be resolved by direct or circumstantial cvidence.” Mahaffey v. Ahi, 264 S.C. 24 1,247,

- Page 5027
Page 244 of 414



214 S.E.2d 119, 122 (1975). “Only in rare or exceptional cascs may the question of proximate
cause be decided as a matter of law.” Ballou v. Sigma Nu General Fraternity, 291 S.C. 140, 147,
352 S.E.2d 488, 493 (CL, App. 1986).

Préviously submitted alfidavits of Drs. Francesco Pia and Ralph Johnson noted that
Defendants had certain duties and obligations arising outlpf their rclationship to the decedent and
obAIivgalions of a land owner providing swimming and docking_ areas to a person who had lawful
aceess to their premises. These included duties to have: (1) weather mdnitoring equipment, (2) a
severe weather safety plan, (3) an Operations Policies and Procc;lurcs Manual for life guqrds, 4)
o clear the beach and pool in anticipation o[ an incoming .storr.n» (5) o warn.all swimmers of
potentially unsafe ‘watcr LOIId]thIlS (6) to have safety posts ncar the swimming waters thdl
mu]uded throwmg wmponents {7) lo have watcr rescue dewcus on and around the beating dock, -
and (8) to have a life guard on duty at the swimming pool and beach. (Aff. of Drs. Pia and Johnson,
Exhibit 2). There is no evidence that Defendants: (1) had weather monitoring cquipment, (2) had
asevere wea_ther safety plan, (3), had an Operations Policics and Procedurcs Manual fdr lifeguards,
(4), cleared the beach and poc‘)l-when the storm approached, (5) warned 4]l swimmers of potentially
unsale water conditions, (6) had sal.'ety posts ncar thé swi.mm_ing waters that included throwing
componénts, (7) kept any water rescue devices near the boating dock, or (8) had a lifeguard on
duty at the beach timc decedent dfoxﬁn;d. Based upon the absence of any of the above, Plaintilly
have clearly presented a scintilla ol'cvidenée that Defendants breached the standards of care in the
above-mentioned ways.

As previously stated, proximatc causation is a question of fact for the jury to determine, .
Ballou v. Sigma Nu General Fraternity, 291 S.C. at 147, 352 S.E.2d at 493. 1t would he entirely
reésonable for a jury to infer from thc_e;tbrementioncd breaches that decedent’s drowning was a

- Page 6 027
Page 245 of 414



result of the Dcfendants" conduct. Morc specifically, 4 reasonable Jury could easily conclude that
Defendants® conduct was both a “but-for” cause of the decedent’s drowning and that that it was
foresceable to Defendants that if they breached the standards in the manner alleged, a person might
drown. Accordingly, Plaintiffs have submitted ample evidence to satisfy the scintil.la of eﬁdence
requirement Lo survive a motion for summary jﬁdgméni. _ |

i. Legal Causation

“The touchstone of proximate cause in South Caro]iﬁa is foreseeability.” Koester v
Carolina Rental Ctr., Inc.,313 S.C. 490, 493,443 S.E.2d 392,394 (1994). A jury> could reasonably
determine it is foreseeable that if Defendants (ailed to follow industry gmdelmes and rcgulanons
for watcr bafety, failed to momtor fallbd to keep lifeguards on duty, (ailed to clear the beach when
thc [ifeguard_s went off duty, and failed to have required life saving devices near the beach and
near the dock, then someone mfght drown. Said differcntly, it is well within a reasoﬁable jury’s
province to determine it was foreseeable to Defendants that someone mighl',drqwn if it violated

.industry standards and g;uidclines as set 'fqrth by Plaintifls’ experts, in light of the fact Lhat these
‘guidclines exist for the sole purposc of keeping swimmers safc from drowning and to rescue
distressed sw'immcrs from drqwning.

The very purpose for the monitbring, safety dc viées_; and policies and procedures 1:s to keep
swimmers safc from drowning. ‘Therefore,‘it is inconceivable to think that Defendants would not
have foresecn that if it failed (o have water safety devices near the walc;,r to save someone from
dromﬁng, then someo_nc. might in fact drown. The same is true for thejr failurc to monitor, failure
to clear the beach, failure to have in piace appropriate bolicies and procedures, and every other
alleged breach. Thus, Plaintiffs rcspectful_l}' submit thét there is far more than a scintilla of

evidence within the record that cstablishes proximate causation and forcseeability.
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ii. Causation in Fact

“Causation in facf is proved by establishing the injury 'would not have occurred “but [or’
the defendant’s negligence.” Bishop v. S C Dep't of Mental Health, 331 8.C. 79, 88, 502 S.L.2d
78, 83 (1998). Although causation in fact, or “but-for” causation, was.not specifically referenccd
in thé order, Plaintill respectfully submits that the record a_lso»présents more than a scintilla of
evidence that “but-for” Defendants failure (o have the above-mentioned poli cies, monitoring, and
safety devices, the decedent would not have drowned. A reasonable jur)" could easily réach this
conclusion, and therefore Plaintiffs respectfully submit it was error to determine thﬁt as a matter
of law, Piain_tiﬂ“s had not submitted cven a scintilla of evidence to support causation. But for the
Defendants failure to have the appropriate cq/uipxﬁent or have a severe safety weather plrﬂl or
have an Operatmns Policies and Procedures Manual for life guards, or deal the beach and pool
ared, or warn swim_mers of potentially unsafc water conditions, or have salety posts ncar the
swimming walers with throwmg components, or have water rescue. dewu.—:s near the boating dock,
or have alifeguard on duty at the swimming pool and beach, the decedent wc;uld not hd.VC drowned,

b. Plaintiffs need only show Defendants’ conduet was a causc, not the solc
cause, of decedent’s death.

It is nol necessary for Plaintiffs to prove each and every breach that has been alleged or
that any number of the breaches allcged, were the proximate cause of deccdunl s drowning.
Plaintiffs do not cven have to pro ve any spemfu negligent act was the sole proximate causc or that
aﬁy certain number of the alleged breaches combined to [urm the proximate causc of decedent’s
drowning. Plaintiffs only have to show that a negligent a.ct, oﬁe of the alleged breaches in
Defendants’ dutics, was a proximate cause of dccedent’s drowning. See S’k.:pper V. Hértley, 242
S.C. 221, 224, 130 S.E.2d 486, 488 (1963) (“Negligence necd not be the sole cause of i\nj ury in

order Lo impose liability, but need only be a ‘proximate concurring cause,” . .. .” To be found liable
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for ncgligence, a delendant’s conduct need only be “at least one of the direct, concurring causes
of the injury.” Rife v. Hitachi Constr. Mach, Co.,363 S.C. 209, 216-17, 609 S.E.2d 565, 569 (Ct.
App. 2005).

The evidence of record supports any number .of the alleged breaches bccuned in this case.
Defendants have failed to present any evidence showing that therc were water rescue devices near
the dock, that there wére safety posts near swimming waters that included throwing cotnponents,
that a lifcguard was monitoring the beach at the time of drowning, that the Delendants had
appropriate lifeguard pblicies and prbcedures in place, that fhc beach and pool area were cleared
when a storm approached, or any evidence negating any of the other alleged breaches. A
reasonable jury could have concluded that any one or more of this multitude breaches was a
proximate cause of decedent’s drowning. Because Plaintiffs presented far more than a scintilla of
evidence that anv one of these breaches was a proximate cause of decedent’s drowning, Plaintiffs
respectfully submit that summary judgment should not have becn granted bascd upon the absence
of causation. See Mellen v. Lane, 377 S:C. 261, 280, 659 S.F.2d 236, 246 (.Ct. App. 2008)
(“Liability can be ir;lposed on a defendant if his actions, not necessarily the sole cause, arc the

proximate concurring cause of the injury”).

¢. Decedent’s drowning was caused by Defendants’ hreaches, not by the
weather.

Despite Defendants best efforts to mischaracterize plaintiff’s claims, Plaintiffs theory of
liability is not that the weather caused decedent to drown or that a storm was present and overhead |
at the exact time decedent drowned. Plaintilfs theory is that Defendanis ‘had no available water
rescue devices near the boaling dock and had}no} safcly posts neér the swi:mniﬁg beach with
throwing components. A storm approached. Defendants had no scv;:re weather safety plan or

operations policies and procedures manual for life guards. When the storm approached, the
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lifeguards went off duty but did not clear the beach area when the storm approached, nor did they
warn the swimmers near the beach. Deccdcﬁl went swimming in an area that should have heen in
view of the lifeguards, but the life guards went off duty .withoul clearing the_ beach or warning
those at the beach. There should have been a policy and procedure requiring explaining to the
lifeguards how to appropriately handle this situation, but there was nonc. Decedent went
Swimming in an arca where water rescue devices should have been available at the dock, and there
should have been safety posts near the beach with throwing componcats. Defendants, in violation
of industry standards, had neither. Decedent became distressed while éwimming. Becausc there
were no life guards, throwing components on the béach, or water rescue devices ncar the dock,
there was no way to help decedent as he struggled in the water. Becduse therc was no way to help
du,edent the decedent drowned. But for the abscnce of life gudrds, throwing components on the
beach and rescue devices near the dock, decedent would not have drovmed It is entirely
forcswable that a landowner who o pens his land to invitees to swim but has fallcd to meet industry
requirements concerning lifcguard oversight, cleéring the béach when there is no oversight,
throwing components on the beach, an.d water rescue devices on the dock, all intended to save
swimmers in distress, that the absence of any of these might result in someone drowning,.

Had the storm been the 501e céuse of decedent’s dcath, summary judgment mi ght have been
appropriale as it would be difﬁcult to hold a‘landowncr responsible [or proclivities in the weather.
This is not to say that there is no relevancy to the fact that a storm was approaching. Indccd, itwas
‘the impending storm which Icad to the lifeguards leaving their posts and thercfore not being
availablc (o assist swimmers in distfcss. The lifeguards went off duty but failed to clear the bcach
and failed 1o wérn swimmers at the bcéch area of either (a) the impending storm, (b) cloéure ol the

swimming areas, or {c), that the lifcguards were going off duty because the swimming arcas were

Page 10 0f 27
Page 249 of 414



being closed for safety reasnns. Defendants breacned their duties and violated industry regulations
by failing to do the above. Morcover, Defendants breached their duties by [ailing to have in place -
a severe weather safety plan or operations policies and proeedures for the lifeguards requiring the
lifcguards to do these things. Thus there is ample relcvancy fo the fact that a storm was

' Z:ppraaching but not to wnelher the storm was in tact upon the swimmers at thcﬁlime decedcat
‘drowned.

- All of the abow—: -mentioned is set forth in Lhe first paragraph of'this Court’s order dlscueemg -
proximatc cause. However, Plaintiffs rcspectfully submit that these [acts i]lustrale precisely why
proximate casc has been estabhshed Thesc facts set forth that decedent drowned because of
Defendants breaches and not'due to any unloreseeablc superseding intervening event, such as the
storm itself being the sole causc of dec.edent s death. The lifeguards knew the storm was
approachmg, closed and cleared only the pool, and went horne Had Defendants not breached the

standard of care by failing ‘to warn swimmers at the beach area of the lmpendmg slorm, the clomng
of the swimmer areas, or that lifeguards werc going off duty, decedent would not haﬁ: drowned.
Defendants failed to have policies and procedures requlrmg this. These factors werc 4 proximatc
causc of decedent’s death, which combined and concurred with other breaches committcd by
Defendants, such as the absence of safety posts with throwing components and the absence of
 water rcscue devices around tne dock. |

Moreover, as the factual representation from the Order confirms, the nuto_ﬁsy did not
discover any medical condition that causcd decedent to have difficulty swimming. ‘This eliminatcd
yet another potential superseding intervening causc from consideration. Deccdx,m d1d not drown

' solely duc to some medical condition which caused decedent to dx own. Decedeal drowned bt,(,duse

of the allcged acts of ncgligence committed by Defendants.
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'Lhe Order also confirms that. the deccdent was swimming, beeame: distressed while
swimming, was unable to relax and try to lloat, and drowned. Ms. Bellamy described exactly what
one would expect when a swi rﬁmcr_becomes distressed. This is precisely why it was necessary for
Defendants to have and do all the previously mentioned duties, such as have hfeguards watching
the arca, clearmg of the beach, and the presence of lhrowmg components-on‘the beach and water
rescue devices on the dack. Plainiiffs respectfu)ly submit that the presence or absence of lightening
is irrelovanl to the breaches in Defendants’ duties and the cause of.decedent’s drowning,

There has been no argument that weal'hcr-conditions hindered rescue or decedent died
because rescue attempts were hindered by the weather.” Rescue '1ttempts were hmdcred by thc
vabscnce of life guards, the absence of safety posts with tthing components on-.lhe'beac-ll, and the
absence of wat_ef rescue devices near the dock. The abscnee of each of these was a breach in the
standard of care commilted by Defendants. _Had policies and procedures appropﬂete'ly required
life guards to stay on duty and/or clear the bcach'swimming area, which they failed to do, décedent
would not have needed rcscuing in the ﬁrst_ plaee.

Finally, the Order acknowledges that issucs eoncemmg weather were not pleaded. lhlb
beeause Plaumﬂs claim is not that the weather caused deccdent to drown. The Complaint alleges
that the following breaches in the apphcable standards ol care were a proximate case of decedént’s .
drowning:

28.  Defendants deviated from 1he established and/or applicable etandarde. of
care and were negligeat by:

a. Failing to instruct Evan and Mandy to stop swimrning and clear the Swiinming
beach; :

b. Iailing to instruct Fvan and Mandy not o jump off the dock and inlo the water;
¢. Failing to warn Mandy and Evan of the dangerous condition of the treshwa.tc_:r in

the face of an oncoming storm;
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d. Failing to warn Mandy and Evan of the dangerous condition of the freshwater
surrounding the dock area;

e. Failing to equip the swimming beach with proper safety equipment, lifeguards,
‘and warning signs sufficient to ensure the safety and well-being of known
SWIITMNIETS; '

f. Failing to prevent Evan from drowning at the Pine Island Club at Lake Murray;

g. I'ailing to have and implement proper policies and procedures to ensure the salety
and well-being of known swimmers; :

h. Failing (rain its employees, agents and/or representatives how to manage -
dangerous and hazardous situations, likc an incoming storm; and

i. Other negligent conduct and/or omissions which may be identified through
discovery.

29.  Asadirect and proximate result of the above-referenced negligence of the
Defendants, the heirs and family of Fvan Morris Mycrs have suffered the following
injuries and damages . . . :

(Compl. p. 6-7).

As evidenced by the Complaint, numerous allegéd breaches occurred irréspect‘ivc‘ of whether the
storm was ove?head' at the very moment the deccedent drowned. Néither the Complaint nor
Plaintilfs® expert aflidavit testimony_is solély dependent upon a storm being overhead causing the |
decedent to drown. It is certainly not allcged that the wéé'ther was the cause of decedent’s death.
Plaintiffs respectfully submil that the only discussion of weather in the pleading, that the
storm was approaching, is all that is matcrially relevant to Plaintiffs’ allegations. This is the fact
concerning the storm which is relevant (o the actions and inactions coﬁmitted by Defendanls. The
Court’s conclusion that a jury is not allowed to determinc that weathcr conditions caused or
éon[ributed to decedent’s drowning only bolsters Plaintiffs claims, as it eliminates potential
argument by Defendants that an event superseding _thfeir own negligence was the only cause of
death. Accordingly, Plaintiffs respeetfully submit it was errér lo grant summary judgmcnt on the

basis that Plaintiffs failed to present facts that weather conditions caused decedent to drown.
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d. Expert testimony supports causation.

Plamtiffs fespectﬁtlly 'submit that it was well within a reasonable jury’s proﬁnce to
determine Dclendants’ conduct was a ‘proximate causé of decedent’s death based upon the
evidence of record that was before the Court at the hearin 8- However; Plaintifls submit that expert
testimony submitled by Plaintiffs’ experts also supports the séme_. “If scientific technical or other
spectalized knowledge will assist the ﬁ’ier of fact to understand the e?idence or to determinc a fact

in issue, a witness qualified as an expert . . . may testify thereto in the form of an opimion . ..."”
‘Rule 702, SCRE. |

By way of suppleméntal afﬁdavi;, s, Ralph I. Johnson, Ph.D, and Trancesco A. Pia,
PhD.. statc Defendants breached the dutics they owéd to Decedent in lthe following manner:

a. The swinbxming beach was not cl ezircd as réquired by industry standards;

“b. The decedent was not wamed of unsafe weather k;onditions;

é. There were ﬁo Safety Posts wilh. the required water safcty devices;

d. The boating dock from where the decedent jumped did not have the quired watcr safety

and rescue devices; and |

¢. There was no life guard on duty supervising the beach swimmingbarea.

(Supp. Alt. of Drs‘. Johnson and Pia, Ex. 3). |
Moreovcr, the experts cxplain that decedent’s death was a diréct and proximate r_ésult of
defendants’ breaches in their dutics. They state:

a. Had the beach beca timely clearcd when the swimming pool was cleared, the decedent

would not have drowﬁ ed,

b.  Had the decedent been warned of the unsale weéther conditions, the decedent would

not have drowned,
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c. H.ad.there been appropriate water safety devices on the Safety Ppsts for use during the
watcr rescue attempl, the decedent would not have drowned,

d. Had ihere been appropri até waler safety devices on the boating dock for use during the
water rescue attempt, the decedent would not have drowned,

e. Had a life guard been on duty supervising the beach area, the decedent would not have
drownéd,‘

.f. Because all thé abovc-mentioncd are industfy standards and well-known to exist to
protect recrcalidnal swimmers from drowning, decedents death was a foreseeable i‘éSUIl
of T)efcud_ants’ breachces.

g J.W. Seay, Islaﬁd Caretaker, ‘ObSchCd the dccédent and Ms. Bellamy walk from the
beach area to the boat dock and failed to prevent thcm [rom entering the water Had he
prevc,mcd them from entering the water, the doce dcnt would not have drowned.

(Supp. Aff. of Drs. Johnson and Pia, [x. 3).

Accordingly, expert lestimony also suppoﬁs Plaintiffs’ allcgations that Defendants’ ncgligent
conduct was a proxifnate cause of decedent’s drowning,

As discussed, Defendants did not even raise the issue of causation until literally hours
before the hearing. Not ouly would submission of expert atfidavit testimony in response to
Defendants’ eleventh hour addition have been technically impossible, it would have bcen
prohibitcd by the South Carolina Rules of CiviI\Pr(;ccdure. Rule 56(c), requires that the adverse
party may serve opposing affidavits “not later than two days bef\'ore the hearing.” Therefore, duc
{o Défendaﬁts’ gamesmanship, Plaintiffs were forced contest the newly raised issues withbul the

ability to timely secure affidavits in opposition.
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For thesc reasons, at the hearing Plaintiffs questioned' whether the argument on causation
should be heard at all. Nevertheless, Plaintiffs addressed the issue to the extent the Court requested.
Plaintiffs contend the evidence of record presented to the court clearly defeats any contention that
a scintilla of evidence supporting céusation has not been prescnted. Had defendants appropriatel y
raised the issue of caﬁsation in a manner f.hal allowed Plaintiffs to respond, Plaintiffs would have
also submit;ed this expert allidavit testimony further supporting causation.

- Ultimately, és the question of pmxiinate cause is for the jury except in the most extreme
circumstmlccs, the record is sufficient to ailow the jury to reasonably infer that decedent’s
drowning was proximately caused by at least onc of the several breaches in the duties Defendants
owcd to the deccdezit. Pléintiffs experts support the same. Accordingly, for the aforementioned
reasons, Plaintiffs respcctiully request thiS Court reconsider and alter thc Order granting
Defendants® motion for summary judgment. .

1L Colorable Duty of Care

a. Decedent as invitee

This Court in its analysis confirmed that the decedent iﬁ this case had the statué of an invitee
lor purp.osés ol analyzing the .sumﬁ‘tary judgment motion. Decedent’s preséncc al the club and
" access 10 th¢ lake rchired he be a guest of someone with mérﬁbership stétus, ;elationship to
Delendants, and payment of dues. The club is not open to the general public-. AccOfdingly,
decedent was correctly classified by ttus court as an invitee onto Defendants’ prerﬁises.
| b. South Carolina Recreational Use Statute does not apply

This court correctly rcjected Defendants afguments that there ‘was no duty owed (o
decedent by Defendants due to protections afforded by the South Carolina Recréational Usé Statute

found at S.C.. Code Ann. §§27-3-10t0 70. In reaching its decision, this Court notcd that decedent’s
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presence at the club and access to the lake requiréd he be a guc.sl of .a paying member. The Court
noted fu.rther that this'is a privale club and not open to the general public. This Court distingﬁished
this casc from Cole v. SCE&G, 362 S.C. 445, 608 S.I.2d 859 (2005). In Cole the Court held the |
SCE&G was afforded the protcetions of the recreational use statute because the parking fec was
not a “charpe” as defined by S.C. Code Ann, § 27—3-60(b). Colev. SC. Elec. & Gas, Inc., 362 S.C.
445, 45 1, 668 S.E.2d 859, 862 (2605). Moreover, not everyone had to pay the parking fee to access
the premises, such as bicyclists or pedestrians. /@ Here, access to' the property required
membership to the private club and payment of dues. Accordingly, this Court correctly held the
South Carolina Recreational Use statute did not apply to the facts of this case.

C. - Cole v. S.C. Flec. & Gas, Inc. confirms Defendants did in fact owe d_ecedcht
a duty of care

Because of its factual similarili.cs, Cole v. SCE&(F is especiall y instructive with respect to
the questions broughl'beforé,this‘Court.in. Dclendants’ motiQn for summaryjudgmcnt. As seen in
Lhe. Suﬁremc Court’s analysis,‘C_‘ole a.H but confirms that, in this case Just as in Cole, SCE&G owed

“decedent a (iuty. The pfecedent sct forth in Cole also establishes that the jury is to determine
whether SCE&G proved its aflirmative defense of assumption of the risk. Finally, as set forth in
Cole, Plaintilfs respectfully submit that Defendants have failed to establish as a métter of law thaf

~ the decedent “assumed the risk inherent in swimming in a natural ‘body of water.” fd This is
especially true given the facl that at summary judgment, the standard of review. is whethcr the
plaintiff has set forth sc-intilla of evidence, | |

d. The facts, parties, duties, and alleged breaches in Cole are strikingly
similar to these present in this case. ‘ L '

Cole v. SCE&G, involv_ed the same defendant named in this case. Similarly, Cofe involves

-a wrongful death action brought on behalf of decedent who dro_wned in Lake Murray who gained
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access to the lake from SCE&G property. Plaintiffs in Cole alleged the SCE&G breached its duty

by failing 10 have lifeguards on duty, failing to have safety equipment that could have been uscd

by any bystanders (o save a distressed swimmer, and failing to have proper warnings. Id. at 448,

608 S.E.2d at 861 (2005)7 This case involves allegations that SCE&G breached its duty by failing

to have lifeguards on duty, failing to have appropriate salety equipment that could have been used

by bystandcrs to save a distressed swimmer, and lailing properly warn, among other alleged
breaches.

The fotlrleen;year-old decedent in Cole decided to go svﬁmming inthe lake. /d Dccédent
was known to be a good swinmer. Decedent and his friend were instructed by their parents not to
£0 swimming in the lake without first telhng an adult. Despite tlns mslructlon thc 'y ‘went into the
lake W]thout telling an adult. /d The boys swam out to the safety line bu1 dxd not know the water
at the salety line was over thelr heads. ld. Decedent then began to slrugg]e Id Bystanders,
allempted rescue but were unable to help. Id Eventually, the deccdent’s body was found al the
bottom of the lake in seven to eight feet éf}watcr. Id This casé similarly involves a.s»ﬁmmer in
walers over his head, who began to struggle, who was unable to bc rescued by bystanders, and
who eventually drowﬁed . |

Al trial the plair_lliff’s expert lestified that if there.had been a lifeguard on duty, or if.there
had been safety cquipment availuble for the bystanders to use, decedcnl would_ha_vc lived. Jd The |
experts also lestified that the 'waming signs werc inadequate to warn of the dangers present and
that the defendant failed to develop an effective risk management plan desplte their havmg bcén
two prior drownings at the vc,ry same sitc. Jd. These dulies and breaches nearl) mirror those set
fqrth in the afﬁdavits submittcd by Plaintifls® experts in this case.

¢. Unlike this casc, SCE&G in Cole was afforded protection from ordmarv
negligence under the Recreational Use Statute

Page 18 of 27
Page 257 of 414



The jury returned a verdict for SC&G. The Court of Appcals affirmed application of the
immunity statute but rcversed and remanded for a new trial on the grdss negli gence causc of action
on the groimds tha the trial judge failed to charge it was SCE&G S burdcn to prove its aff' Irmative
defense of assumption of the mk The Supreme Court affirmed applicability of the South Carolina
Recrmllona] Use Statute. Accordmgly, the defcndant inC ole could only be held hablhty for gross
ncghgence and was immunc Irom ordinary negligence. Notably, in this case Defendants are not |
afforded protection from ordinary anligence under this statutc for reasons previous]y explained.

f. Precedent set forth in Cole holds that assumption of the mk is
affirmative defense that must be proven by the defendant,

The Supreme Court then revi 1ewod whether it was error for the trial court to refuse to charge
that SCE&G had the bﬁrden of pfoving its afﬁrmaliVe defensc ol assumption of the risk, insteéci
~charging only that “SCE&G had the hurdcu of proving Lhc‘ pIainﬁfPs ‘fault’ for purposes of
comparative negligence and that the jury should ‘consider the defenses’ set forth by SCE&G. Id
at 452, 608 S.E.2d at 863. The Supreme Court determined the trial court’s charge on defendant’s

duty to provc the affirmative defense of aséumption of the risk was inadequate. 74
In reaching this dcclslon thu Court reaffirmed that “[i]t is well-settled lhat assumptwn of
the risk is an affirmative defense which the dcfendant bears the burden of proving.” Id- The
* Supreme Court then réjectcd the defendant’s argument that there was no ne_ed to charge assumption
of thé risk under the doctrine of primary implied assumbﬁ on of the risk. Jd

g. Precedent under Cole establishes that even where decedent is a licensee,
‘landowner owes decedent a duty. ‘

Notably, the Supreme Court in Cole, vicwing the docedent as a licensee and delermining
that the recreational use statute applied, still held that SCE&G owed the decedent a duty. 7d at

453, 608 S.L.2d at 863. After cxplaining that primary implied assumption of the risk is merely
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anuther way of slating there is no duty to (he plaintiif, the Suprcme Coﬁrt noled, “We disagree
- SCE&G owed no duty here.” /d Because the Su p?eme Court rcj ccted the contention that there was
no duty, it implicdly rejeéted any argument thai the assumpiion 61" tisk in Cole was primary implied -
assumption of thg’ risk. The Court concluded, “Whether SCE&G met this standard of cure in
warning only that ‘there was no lifeguard is a question of fact for the yury.” Id ’

The factual prescntation of this case moré strongly favors a finding that SCR&G owed
deccdent a duty. First, unlike Cole,‘lhc decedent in this case was an invitec.. “A licensec 1: 4 person -
whose presence is tblerated, 4 person not necessérily invited on the premises, but one who is
privileged [Q enter or remain on the premises only by the property owner's express or implied'
éonSent.” Singleton v, Sherer, 377 S.C. 185, 198, 659 S.E.2d 196, 203 (Cl,’App. 2008). In contrast,
“[Aninvitce is a person] who enters ont§ the property of another by express or implied invitation,
his entry is connected with the owner's busi ness or with an activity the owner conducts or permits
to be conducted on his land, and there is a mutuality of benefit or a benclit to the owner.” Singietuﬁ
v. Sherer, 377 S.C. 185, 199, 659 S.E.2d 196, 203 (C.-t. App. 2008) (citations omitted).

Duties owed to a licensee é.re less thém those owed 1o an invitce. “A landowner owes a
licensee a duty to use reasonable care to discover the liceﬁsee, to conduct activitics on the land so
as not to harm the licensee, and to wam the licensee of any co;lccaled dangcrous conditions or
activilies." Singleton v. Sherer, 377 S.C. 185, 201,'659 S.E.2d ]96, 204 (Ct. App. 2008) quoti:ifzg
*Landry v. Hilion Iead Plantation Prop. Owner's Ass'n, 317 S.C. 200, 203, 452 S..2d 619, 621
(Ct. App. 1994). "[S]ince a licensee is there for his oﬁn bcncﬁt, he can be said to ac‘ceﬁt the
premuses as they are and demand no greatér safety tﬁan his host bro.vides himself." Id.

In contrast to a licensec, the landowner owes an invitee ba greater duty. “i TThe owner of’

properly owes an invitee or business visjtor the duty of cxercising rcasonable or ordinary care for
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‘his salety aﬁd is liable for injuries resulting from the breach of such duty.” Id at 202, 659 S.E.2d
at 205. “[U]nlike a licensee, an invitee enters the premiscs with the implied assurance of
preparation and reasounable carc for his protection and safcty while he is there.” /d. Having adoptcd
‘Section 343A of the Restalement (Second) Qf Torts (1965), a landowner is still liable to invitees
for harm caused by conditions known and‘obvious to the invitee where the Jandowner should
-anticipate the harm despitc such knowledge or obvioﬁsncss. Id

Duties owed by a landowner to 4 licénsee are less than those owed to an i.nvitee. This court
detcrmined the decedent in this case was in invitee. Because the decedcnl in Cole was a licensee,
the duties SCE&G owed o the decedcm-in Cole nccessarily were less than those owed to 1h‘e.’
| decedent in this'case. The Court in Cofe still held SCF,&G owed decedent a dﬁty, despite being a
licensee. Therelore, becausc of the factuzﬁ 'similarity belween these cases and the fact that decedent
in this case was an invitee, to whom a greatcr dgty is owcd, Plz_iintiffs respectfully submit
Defendants in this case similarly owed the decedent in this case a duty of.care.

h. Precedent under Cole holds that based on the facts at hand, assumption of
the risk should not be determined as a matter of law

Finally, SCE&G in Cole contended the court should havc determined as a matter'dfla@
that the decedent assumed the risk inherent in swimming in a ndtural body of water and that his
taull was greater than 50 percent. Cole v. SCE&G, 362 S C. at 453 54 608 S.E.2d at 863-64
(2005). The Court in Cofe rejected defendant’s argument. The Court held that the plainlilf had |
submilled expert testimony which created a l‘actuz;l issuc concerning assumption of risk. Jd
Therefore, the Court held SCE&G had not established assumption of risk as a matter of law.

Similarly, Plaintiffs rcspectfully submit that any question regarding the extent to which
decedent in this case assumed any risk associated with swimming on the landowner's property was.

for the jury to de lermine. As previously disc ussed, assumption of the risk is an alfirmative defense
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which must be proven by the deféndanl. Duties owed to the decedent in this case were those of an
fnvilee, including liability for harm causeci by conditions known and obvious to the invitee where
the landowner should anticipate the harm despite such knowledge or obviousness. The record,
including expert testimony submitted by Plaintiffs, presents far more than a scintilla of evidence
regarding to what extent, if any, decedent assumed any risks in this case. Accordingly, as set forth
in Cole, Plaintiffs respeetfully .%ubmit that the qucstion of whether defendanls'ﬁave proven their
afﬁrmative-defén’se of assumption of the risk is 4 question for the ] ury to deterrninc in this case.

i. Plaintiffs respectfully submit the Court misapprehended the law of
assumption of the risk.

Plaintiffs respectfull_y submit that this court misapprehended the law of #Ssumption of the
tisk. Plaintiffs notc that this Courl evaluafcd assumption of the n‘sk‘as a question of whether
Defendants o.wed Pldimi ffs a duty. This Court stated Pléintiffs’ aésumbtion of the :'ib:k was primary
because he knowingly assumed the risks. The Court also noted there is no evidence the dangerous
condition was created by T)_efcndants“ negligence. This Court also stated »th.at “primary implied
assumption of the risk dcals more with situations where there is an absence.of negligence on the
part ol’ defendants;”‘ |

Plaintifis respectfully submit that under the precedent set forth from the holding of Cole,
Defendants as a matter ol law owed the decedent a duty of care in this case. As previously
discusscd, Cole held that even where the swimmeg, isa Iicensce, the landowner owes the swimmer
certain duties including a duty to warn. In Cole, the Court held that a duty existed and it was [or

the jury to determine whether SCE&G met the standard of carc in ¢ wammg only that there was no

| llfeguard ” Cole v. .S C. Elec & Gas, Inc., 362 8.C. at 453, 608 S.L.2d at 863.

As the decedent in this casc was an invitce, the duty Delendants owed decedent in this casc

were even greater than in Cole. As previously discussed, “| Aln invitec enters the premises with
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the implied assurance of preparation and reasonablc care for his protectlon and qafcty while he is
there.” Singleton v. Sherer, 377 S.C.at 202, 659 S.E.2d at 205, Moreover a landowner is still
liable to invitees for harm caused by conditions known and obvious to thc invitee where.the
ldndowncr should anticipate the harm despite such l\nowledge or obviousness. /d

Unlike primary 1mphcd cu.sumpnon of risk which “focuses not on the plaintiff’s conduct in
| assumlng therisk, but on the defendant’s general duly ofcarc....” ., secondary implicd assu.mpti;m
of risk “arises when the plaintiff knowingly encounters a risk created by the deferidant s
'ncgligence.’f D&venport V. (,a!ton Hope Plantation Hor z7ontal f"rop Regzme 3338.C. 71,82 508
S E.2d 565, 571 (1 998). “Secondary implied assumption of risk may .mvolve e1ther reasonable or
unrcasonable conduct on the part of the plaintiff.” Id.  Our 9uprune Court delermmed “IT ]he‘
defendant’s fault in causing an accident is not dlmmlshed solely becausc the plamuﬂ knowingly
assumes a risk.” fd, at 86, 508 S.I'.2d at 573. Under suondarv implied aqsumpllon of the mk a
plamtlff” s conduct in assummg arisk is compared with the defulddnt s negllgcnce and cven if one
assumes a risk of injury, he is not barred from recovery unless his nggligencc cxceeds the
defendant’s negligence.

Plaintitls respectfully submit thu( the qtatcmcnt that decedent’s asaumptlon of the risk is
prlmary bocause he knowingly assumed the risks misapprehends the law. Tt is sccondary implied
assumption .of the risk which “arises when the plaintifl knowingly encounters a risk.” Ia’ It fs then
necessary to compare this knowing encounter 1o the negligence of Dcfendants In this case,
Defendants’ neghgcncc which created the dangerous condition was their failure tlmely clear the
beach when the pool was cleared, failure to warn, failure have awulable appropriate safcty devices
- on the dock and beach, and failure to have 4 lifeguard on duty. It is unclear whether decedent had

knowledge of the absence of any orall of these dutics. Accordingly, therc is abquestion regarding
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whether decedent assumed any of thésc risks. Nevertheless, the extent to which he did assume any

rivsks .is evaluated under sec\ondary implied assumption of the risk and compared agaihst |

Defendants negligence. Plainiii‘fs contend they submitted far more than a scintilla of evidence th at

Defendants’ negligence far excecded any purported assumption of the risk by the decedent.

| Accordingly, Plaintiffs respectiully submit the court misapprehendcd the law of assumption of the
risk and that summary judgment should not have been granted in Defendants” favor.

j. Plaintiffs submitted more than a scintilla of evidence that Defendants® -
negligence exceeded any negligence on the part of the decedent: through
assumptmn of risk.

All:hough this Court titled the second basis for summary Judglllunl as fatlmg to demonstrate
a dulv of care from Defendants to decedenl, the extensive factual discussion of this section appearq

'to compare the actions of the decedent to thosc of Defendants. As such, it appears to analyze the
question of whe_lher decedent’s negligcncc or assumﬁtion of the risk- was greater than any
purported negligence by Defendants. This would :,uggest that it is a dlsc,ubsmn of. bC(.OI]ler)
implicd assumpnon of the risk. However, the court still determincd that it is for the court 10
determine whe Lher a duty cxists, and therefore detcrmined this was a question of law for the court
to detcrmine. Plaintilly respectfully submit that the analysis conﬁﬁted the two principlcs and that,
as a question of secondary implied assumption of the risk, this was a question to be sﬁbmilted to
the jury.

This court stated in the order that therc were no lifesaving devices at the boat dock, that t}he
dock had signage with restrictions and warnings, there was no ladder on the dbck, that Plaintiffs
submitted alfidavits from experts noting what obligations landovmers \.Nho‘prm‘;ide swimming'
areas and purport provide lifeguard supervision have to its guests, and that by-laws allowed

swimming only in designated areas. The court also outlined the deccdent’s age, cducétion, and
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ambitions. The court then detcrmined that Defeﬁdants were ﬁot negligent because “dangers of
swimming in the lake are opén and obvious.” |

Plaintiffs fespectfully submit that this was a determination by the court that deccdent’s
assumption ol the risk was greater than Defehdanls"‘ negligence. As such, it is evaluation of
‘assumplion of nsk as secondary implied assumpuon of the risk. Plaintiffs respectfully submit that
this is a question of fact to be de01ded by the jury. Moreover, at this stage, Plaintiffs only had to
submit a scintilla of cvidence that Defendants’ negligence caused decedent to drown, Plaintiffs
submit that through the evidence discussed in this motiop, including the expert aflidavits, as well
the evidence presented at the héarit'lg, Plaintiffs have met its burden at this stage of the litigation. ‘.

The Court dctermined that there is no cvidence Defendants breached any duty of care and
that they wefc ﬁot required (o j)rovidc any warnings. Again, Plaintiffs submil that this is not
analysis of whether a duty extends from Defendants to decedent, but rather whether sa1d duty was
vbrcached Plaintilfs respectfully submit that the expert affidavits previously submitted set forth
precmely whal Defendants’ obligations were undcr industry standards and practices. Moreover,
Plamtlﬂs have shown that for any number of these, Defendants 1alled to follow mdustry standards
and practices. Accordingly, the statement that there 18 no evidence Defendants breached any
standard or duty of carc is directly rcfuted by f’lainliffs’ expert allidavits.

‘The Order states that Defendants were not required to give waming that somcone
swimming could drown. Plaintiffs list of duties a‘nd brcgches found in the Complaint and in the
expert affidavits never assert Defendants were roquired to warn that someone swimming could
drown. However, both the complaint and the affidavits set forth a number of duties and
responsibili_ties Plaintiffs arguc were requircd of Defendants and for which there is evidence

Defendants failed to do.,
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The Order notes that it is not gross negligence to fail to provide recreational safely featurcs
such as lifeguards and. lifesaving cquipment. Again, Plaintiffs submit that this is assessment of
whether and the extent to wﬁich a duty has been breachcd and not whether there any duty. Because
the recreational use statute is mapplicable to th*e facts of this case, Plaintifls do not have to prove
gross negligence. Thercfore, this fact, if true, Wo uld not bar Plaintiffs from recovery. Neverthcless,
Plaintifls respectfully submit that this analysis is relevant only to Cole’s dleleSth of the effect
of Regulation 61-50, as the subheading of the order suggests. Moreover, because that case was

-remandcd [or a new trial, Plainti{ls in Co/e still submitted sufficient evidence for the question of
gross'negl_i gence (o be considered by the jury, even if the presence of lifcguards and equipment |
was evidence of slight care. |

This Court noted that decedent kncw he was poing into a lake withoﬁt liléguards or-safety
equipment, Plamuffq respectfully submits therc are no facts of record which support this
contentton. Plainti ﬂfs submit therc is no testimony or other evidence to suggest that decedent knew
Defendants failed 1o have industry required safety equipment to save a distressed swimmer. There -

‘i3 no e'videnccA that decedent knew the lifeguards would go ofl'duty without properly cleari ng the
beacli arca of swimmcrs or that Del'endants would fail to have any policy and procedure requiring
this. The Court stated the decedent understood and appreciated the risk of drowning. However,
there is no cvidence that decedent understood and apprccuted that Dcfend'mts would brcach
mdustry standards in numerous respects, thereby exposing the deccdent to far greater harm than
he- 0thcrw1se would have been exposed had Defendants not breached the applicable standards of
care. Moreovcr, simply exposing nnesdl to danger does not completely bar one’s recovery against
another for negligence. This is made clear in Davenport, which explicitly stated any such rule

would be repugnant, to the state’s adoption of comparative negligence.
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In summary, the Court made the determination that dc‘cedent’s negligence through
assumption of the risk was gn,dter than the negligence of Defendants PlaintilTs reqrwectfully submit
that becausc Plaintiffs al this stagc have submitted a scintilla of evidence 'that Defendants
negligence caused the decedent (o drown, and that there is a scintilla of evidence that any purported

assumption ol the risk by decedent was not greater than dccu.lent s negligence, this ¢ oy should -
[ )

~2m =
have denjed qummar_\, judgment. : ?}‘_35; “2  T§

N~

CONCLUSION - 3;’9 o

For the foregomg reaqons Plaintiffs respectfully submit this court mleggg%ndg the @
«—'m .
regarding causatlon and duty of care and/or assumptlon of risk. Plaintiffs submi that farcgore than

a scintilla of evidencc has heen submitted proving the duties which Defendanl? owed the
decedcm, that Pefcndants® breach of these dulies was a proximate cause of decodent’s death, and
that any purported assumption of risk by the decedent was rmmmal when compdred to Dclendmts

breaches Iherefore Plaintiffs respectfully request that court ‘reconmder its ()rder grantmg
: summdr\ judgment and alter or amend the order 80 as Lo deny summary judgment for thcAre'asons

set forth.,

Respectfully submitted, : ' .

KROMPECHFR LAW FIRM, PLLC

BY: L ef/ﬁ MM
Pedro Krompu.her I

SC State Attorney. Bar No.: 100485
P.O. Box 6639 }
Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

Email: pedrozakrompechertaw.com
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CERTIFICATE|OF SERVICE ~

S

'l'he undersigned hereby certifies that on this date a copy of (1); Pldinfg'[ﬁ‘ ' Notice of Motion

and Motion 1o Alter or Amend Pursuant to Rule I9(e), (2); Memorandum of Law in Support of

their Motion 10 Alter or Amend Pursuant to Rule 5 9(e), and (3); exhibits refercnced therein have

been served upon the following counsel(s) of record and by regular US mail.

Christian Stegmaicr

" Megan H. Hall

Collins & T.acy .
P.0O. Box 12487 - .
Columbia, SC 29211

This the sixth day of Scplember, 2016.

© Pedro E, Krompecher, 11
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KROMPECTERR AW FIRM, PLLC
RY: el

SC State Attorney Bar No.: 100485
P.O. Box 6639 _

Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

Email: pedro@krompecherlaw.com




John Ruffin

From: Pedro Krompecher <pedro@krompecheriaw.com>

Sent: Wednesday, August 31, 2016 3:48 PM

To: ’ John Ruffin ' N

Subject: : : Fwd: Myers v. The Consolidated Employee Rec. Clubs, et al. {2014-CP-32-02210) .
Attachments: Clerk (Memo in Supp of MSJ).pdf.pdf

---------- Forwarded message ------—--
- From: Christian Stegmaier <cslegmaier@collinsandlacy.com™
Date: Thu, Dec 10, 2015 at 3:39 PM ' _
Subject: Myers v. The Consolidated Employee Rec. Clubs, et al. (2014-CP-32-02210)
To: "WKeesleyj@sccourts.org" <WKeesleyj@sccourts.org>, "Keesley, William P. Law Clerk (Anna Marsh)"
<wkeesleylci@sccourts.org>
Cc¢: Pedro Krompecher <pedro@krompecherlaw.com>, Emily Smith <emily@krompecherlaw.com>, Emily
. Diaz <emily.diaz@krompecherlaw,com> '

ludge Keesley:
Good afternoon.

This Court will be hearing the motion for summary judgment filed by the defendants in the
above-referenced case tomorrow morning in Lexington at 10.00a. Please find attached the
memorandum in support of this motion. We will bring a hard copy as well. |

N

Thank you for your time and attention. As well, thank you fo‘r_ making the time to hear this
motion. Please let us know if you have any questions or concerns.

By copy of this email, we have included counsel for Plaintiff in this communication with the
Court.

Christian Stegmaier

Christian Stegmaicr

Direct:  (803) 255-0454
Main: . ({B03) 256-2660
[ax: (803) 771-4484
Veard:  download vcard

© Web: www.collinsandlacy.com

1330 L_ady Street, 6th Floor
Columbia, SC 29201

Collins@Lacy:

TP % o8 koL LA ow e
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Confidentiality Note: The preceding email message may be confidential or protected by the attorney-client privilege. Ii is not
intended for transmission to, or reccipt by, any unauthorized persons. If you have received this message in error, please (i) do not read
it, (i) reply to the sender that you received the message in error, and (iii) erase or destroy the message. Legal advice contained in the .
preceding message is solely for the benefit of the Collins and Lacy, P. C. client(s) represented by the Firm in the particular matter that is
the subject of this messaye, and may not be reiied upon by any other party.

Pedro Krompecher
Krompecher Law Firm, PLLC

P: 919-977-8082

I 919-746-758% ' ' _

E: pedro@krompecherlaw.com

W www krompecherlaw.com

MaiIihg address:
P.C. Box 6639

Raleigh, NC 27628

North Carolina
4010 Barrctt Drive, #203

Raleigh, NC 27609

A referral is our greatest compliment. If you know somcone in need of our services, we welcome the |
opportunity to help. ' '

KROMPECHER

LAW FIRM. FLLC e

' CONFIDENTIALITY NOTICE: The information contained in this e-mail message (including any attachments) is for the sole use of the intended .

recipiant(s) and rnay contain confidential, legaly privileged, or other information subject to legal restrictions. The sender does not intend to waive any
privilege (including the attorney-client or attorney work product privileges) which may attach to this inform ation. if you are not an intended recipient, you'
are not authorized to intercept, read, print, retain, copy, forward, or disseminate this commualeation. If YOu have received this email message in efror,
immediately destroy/delete the message and promptly notify the sender of this etror by emaii or at 218.877.8082. - : ’
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STATE OF SOUTH CAROLINA
-COUNTY OF LEXINGTON
Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of
Evan M. Myers, ' ‘
Plaintiffs,

V.

The Consolidated Employee Recreation
Clubs, a non-profit organization a’k/a Pine

Island Club at Lake Murray; South
Carolina Electric and Gas Holding

Company, Inc.; SCANA; Mandy Nicole

Bellamy;

Defendants.

IN THE COURT OF COMMON PLEAS

)

)

)  CIVIL ACTION NO. 2014-CP-32-02210

) y

> INAL

)

) ' .

)

)

)

; SUPPLEMENTAL AFFIDAVLT OF-{

| FRANCESCO A.PIA; PhEE ')
) ' oo B
) OQo . YV\
) O~ O \
) mct—:) -t .

; O35 R

)

)

| 1, Francesco A. Pia, PhD, am over eighteen (18) years of age and am competent to make this 4

supplemental afﬁdavit.. I hereby incorporate by reference all information to which I previously

attested in my original affidavit, including my qualifications, education, training, experience.

DUTIES OWED BY LAND OWNER

1. T have.the following opinions about the duties owed by a landowner, like

Defendants, to a person lawfully on the subject property and using the swimming

beach and swimming in the open water around the swimming beach:

a. Duty to have Weather Monitoring Equipment sufficient to detect an

incoming storm — an example of industry standard practilce' would be a

NOAA weather radio or lightening detector;,

1
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. Duty to have a Severe Weather Safety Plan dictating how é.nd when to
evacuate all water (open water and swimming pools), this may Be also
referred to as an Emergency Action Plan; |
Duty to have an Operations Policies and Procedures Manual ai)plicable
to the life guards at the swimming pool and swimming beach; |

.- Duty to Clear the beach and pool and ensure that everyone seeks safe
shelter in anticipation of an incoming storm — in this case, the specific

- duty was to evacuate the swimming pool and the swimming beach and to

stop anyone from'using the same for at least 30 minutes from the last time
V,l‘ighting_ or thunder was observed/heard,;
. Duty to Warn all swimmers and potential swimmers of potential unsafe
water conditions — this may be accomplished with a flag cones, or
speakers sufficient to be heard by swimming in the designéted swimming
areas; such as the pool and the swimming beach; o

Duty to have Safety Posts near thé ‘swimming waters with water safety :
_devises including a “thfbwing component” like a Throw Bag or Ring
| Buoy with 46—50 feet of light weight r(;pe, “reaching equipment” such a
Shepard’s Crook and a first aid kit; |
. Duty to have Water Resgue Devises on and around the boating dock — in
this case the subject dock where. the .decedent jumped from minutes
before drdwning. This duty | requires throwing equipment, reaching
equipment, and a floatation device necessary for people who may fall out

of a boat or off the dock while trying to get in or out of a boat; and

2
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h. Duty to have a Life Guard oh duty at the swimming pool and swimming
‘beach. | |
2. The purpose of the duties listed above are to (1) warn all swimmers and potential
swimrﬁers of unsafe conditions and then to (2) ensure that everyone is out 6f the
water énd safe_, to avoid drowning. | |

BREACHES IN DUTIES OWED BY LAND OWNER

3. Based on my review of _éll materials listed above in this case, Defendants
breached the following duties: | |
-a. The swimming beach was ret cleared ;s required by industry

standards;

b. The decedent was not warned of unsafe water conditions;

c. There were no Safety Posts with the required water safety devices;

d. The boaﬁﬁg dock'from where the decedent jumped did not have the
required water safety and rescue devices; and

e. There was no life guard on duty mdnitoring the beach swimming

area

DECEDENT’S DEATH A RESULT OF BREACHES IN DUTIES

4. Based on my review of the materlals llsted above and my education, training
and experiepce, I have the following opinions about thg cause and effect of
the Defendaﬁts numerous failures to comply with the industry standards
and duties listed in the paragraph 10, above and decedent’s death:

a. Had thé beach been- timely cleared when the swimming pool was

cleared, the decedent would not have drowned.

3
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b. Had the decedent been waméd of thé unsafe water conditions, the
decedent wbuld not have drowned,

c¢. Had there been appropriate water safety devices on the Safety Posts
for use during the water rescue attempt, the decedent would net have
drowned,

d. Had tﬁere been appropriate water safety devicesbbn the boating dock
for use during the water rescue #ttempt, the decedent would not have
drowned, | |

- ¢. Had a life guard beén on duty monitoﬁng the beach area, 'the;
decédeﬁt would not have drowned,

f. Because all of the above—mentionéd are industry standards and well-
known to exist to protect l:ecl_'eatiovna]‘ swimmers from drowning,
decedent’s ldeath was a foreseeable result of Defendants; breaches.

5. All of my opinions set forth herein are to a reasonable degree of certainty, most
probably, and are satisfactory to rhyself based upon my education, training and
experience as well as all the case specific data I have reviewed and the various

- water safety authorities which I previously listefc.l‘ in my initial-affidavit.

6. All of my opinions set forth herein are to a reasonable degree of certainty and are
satisfactory to myself based upon my education, training, experience, all of the
case specific data I have rev'iewe_:d, and the various water safety aﬁthorities which

I previously listed in my initial affidavit.

FURTHER THE AFFIANT SAYETH NOT.

4
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b. Had the decedent been warned of the unsafe water conditions, Vthe
decedent would not have drowned,
c¢. Had there been a‘ppropriate water safety devices on the Safety Posts
for use during fhe water rescue attempt, the decedent w;ould not have
. drowned,
~ d. Had there been appropriaté water safety devices on the boating dock
for use during the water rescue attempt, the decedent would not have
drownéd, | | |
- ¢. Had a life guard been on ..dufy monitoring -the ‘b.e.ach area, the
decedent would not have drowned;
~f. Because all of the above-mentibned are industry standards and well-
known to exist to protect recr‘eatidnal swimmers from drowning, |
decedent’s death was a foreseeable result of Defendants’ breaches.
5. Alli of my opinions set forth herein are to a rezisonable degree of certainty, most
| probably, and ax_'é sétisfactory to myself based upon my edu_cation,»training and
experience as well as all the case speciﬁc data I have reviewed and the various
water safety authorities which I previpusly listed in my initial affidavit.
6. All of my opinions set forth herein are to a reasonable degiee of certainty and are
satisfactory to myself based upon my education, training, experience, all of the
case specific data I have reviewed, and the various water safety authorities which

I previously listed in my initial affidavit.

FURTHER THE AFFIANT SAYETH NOT.
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Thisthe ___/  day of SHOYARAL 2016,

e . g .
Francesco A. Pia, PhD

Sworn to and subscribed before me, on

 this the _ / _dayof 5%%22’,2016,

: John Dionisio
Noftary Public, State of New York
_ Qualified in Westohester County
: Mo. 01D14804045 _
(Ofﬁciﬁ@ﬁmr’e of Notary) Comimiszion Expires 9/30/20618

p AdDf 011572  Notary Public

(Official Seal) My Commission Expires: 7/36 // Y
~ND T B
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24 < " ﬁ
Q0% T
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

S N’ o’

COUNTY OF LEXINGTON CIVIL ACTION NO. 2014-CP-32-02210 .
* Cassandra M. Myers and Bartholomew
Myers in their capacity as Co-Personal
Representatives of the Estate of
Evan M. Myers,

Plaintiffs,

AFFIDAVIT OF DR. RALPH L. JOHNSON,

7 Ph.D.

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine
Island Club at Lake Murray; South
- Carolina Electric and Gas Holding

Company, Inc.; SCANA; Mandy Nicole
Bellamy;

Defendants.

N N N Nt N Nt Nt wmt ot s v vt | st vt vt ot et et

- I,-Dr. Ralph L. Johnson, am over eighteen (18) years of age and am competent to make this |

affidavit.

4

1. My current curriculum vitae, which details my education, training, and experience, is

attached hereto as Exhibit A.-

2. Ihave been qualified as a water safety expert in drowning cases in the following

states:

: N T
a. South Carolina r__g._};;-!;,:l = ¥
' ' M=t o L
- =35 8§ o
b. Pennsylvania 5t b

=~ o -
e SP! r‘ I§
o Z0d] > v
¢. Ohio ﬁwo;‘ 7 -
E58 = C

=0 o

d. Michigan i

1
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n.

New Jersey

Florida

'Georgia

~ Virginia

Louisiana
Texas
Nebraska

California

. Washington

District of Columbia

3. I reviewed the following materials in this case, all of which forms the basis for my

expert opinions, along with my training, experience and training as set forth above:

a.

b.

Cdmplaint;

Defendants’ Answer to the Complaint;

Defendants® Answers to Interrogatories;
Defendants’ Production of Documénts;

Written statement of Mandy Bellamy taken the night of the subject
drowning;

Written statement of J.W. Seay taken the night of the subject drowning;

2
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g. Written stétement of Evan McPherson téken thé night of the subject
drowning; | |
h. Pictures from the site inspection performed on or about May 19, 2015;
7 1. I was personally present during the site inspection on or about May 19,
2015;
J- Vgn'ous weather reports from the time of the subject droWning specific to ’
_ that‘geo graphic area where ihe drowning took p'llace;
k.  Google Earth Map pictures of fhe Pine Island Club; and
1. Déposition testimony of Mandy Bellamy. |
4, The duties and obligations 'of a landowﬁer, which are gpplicable those similar to~
‘Def_endants in this casé, to a person lawfully using fhis swimrﬁing beach during an
; incoming stdrm are discussed throughout safefy publications of various nati.onal
water safety' organizatiéns. ‘I have noted some reliable national sources. as -

references in support of my opinions, however, this list of such sources for each of

my opinions is not exhaustive and can be supplemented upon request.

1. See National Oceanic and Atmospheric Administration (NOAA)

weather safety standards and sﬁggested practices;

1. See National Lightning Safety Institute (NLSI) weather safety

standards and suggested practices;

iii.. See Federal Emergency Mahagcment Agency (FEMA)V weather

safety standards and suggested practices;
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iv.

vil.

See National Weather Service (NWS) weather safety standards and

suggested practices;

See American Red Cross (ARC) weather and water safety standards

and suggested practices from the 2012 Lifeguard Manual;

. See National Water Safety Congress (NWSC) weather and water

safety standards and suggested practices from their Safety

Standards of 1982; and

See YMCA lifeguarding and water _saféty standards and suggested

practices from the 2011 edition of On the Guard, the YMCA

Lifeguard Manual.._

. I have the following opinions about the duties owed by a landowner, like

Defendants to a person lawfully on the subject property and using the éwimming

~ beach and swimming in the open water around the swimming beach:

a. Duty to have Weather Mbnitoring Equipment sufficient to detect an

incoming storm — an example of industry standard practice would be a

NOAA weather radio or lightning detector;

~b. Duty to have a Severe Weather Safety.Plan dictating how and when to

evacuate all water (open water and swimming pools), this may be also

referred to as an Emergency Action Plan;

c. Duty to have an Operations Policies and Procedures Manual applicable

~ to the life guards at the swimming pool and swimming beach;
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Duty to Clear the beach and pool and énsure that everyone seeks safe
shelter in anticipation of an incoming storm — in this case, the specific duty
was to evacuate the swimming pool and the swimming beach and to stop

- anyone from using the same for at least 30 minutes from the last time

lightning or thunder was observed/heard;

Duty to Warn all swimmers and potential swimmers of potential unsafe
water conditions — this may be accomplished with warning flags cones, or
" speakers sufﬁcient'_to be heard by swimming in the designated swimming

- areas, such as the pool and the swimming beach;

Duty to have Safety Posts near the swimming waters with water safety
devices inc]udirig a “throwing component” like a Throw Bag or Ring Buoy
with 40-50 feet of light weight rope, “reaching' equipment” such a

Shepard’s Crook and a first aid kit;

Duty to have Water Rescue Devices on énd around the boating dock — in
this case the subject dock whére the decedent jumped from minutes before
drowning. This duty requires throwing equipment, reaching equipment,
and a floatation device necessary for people who may fall out of a boat or

off the dock while trying to get in or out of a boat; and

Duty to have-a Life Guard on duty at the swimming pool and swimming

beach.
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6. The purpose of the duties listed above are to (1) warn all swimmers and potential
swimmers of unsafe conditions and then to (2) ensure that everyone is out of the

water and safe, to avoid drowning.

BREACHES IN DUTIES OWED BY LAND OWNER

7. Based on my review of all materials listed above in this case, Defendants
breached the following duties:
a. The swimming beach “was not cleared as ‘required' by industry
standards;
b. The decedent was not _warned of unsafe weather conditipns;
¢. There were no Safety Posts with the required water safety devices;
d. The boating dock from where the decedent jumped did not have the
required.water safety and rescue devices; and | |
e. There was no life guard on duty supervising the beach swimming area.
) DECEDENT’S DEATH A RESULT OF BREACHES IN DUTIES
8. Based on my review of the materials listed above and my education, training
and experience, I have the following opinions about the cause and effect of the
Defendants numerous failures to comply with the industry standards and
duties listed in the para'graplr 10, above and decedent’s death:
a. Had the beach been timely cleared when the swimming pdol was

cleared, the decedent would not have drowned.

6
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b. ﬁad the decedent been warned of the unsafe weatﬁer conditiohs, the
decedent would not have; drowned,

c. Had there been appropriate water safety devices on the Safety Posts
for use during the water rescue attempt, the decedent would not have |
drowned,

d. Had there been appropriate water saféty devices on the boating dock
for use during the water rescue attempt, the decedent woqld not héve
drowned,

e. Had alife guard been on duty supervising the beacil érea, the decedent
‘would nqt have drowned,

f. Because all of the above-mentioned are industry standards and well-
knowh to exist to protect recreational | swimmers from drowning,
decedent’s death was a foreseeablé result of Defendants’ breaches. |

g. J. W. Seay, Island Caretaker, observed fhe decedent and Ms. Bellamy

' r‘walk ffom the beach(a'rea to the boat dock and failed to prev;nt them
frbm entering the water. Had he prevented them from entering the
wafer, the dvecedent wﬁuld not havé drowned._

9. All of my opinions set forth herein ate to a reasonable degree of certainty and are

satisfactory to myself based upon my education, tratning, research and experience,

{
|

as well as, all the case specific data 1 have reviewed and the various water safety

authorities which are listed in paragraph five (5) of this affidavit.
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FURTHER THE AFFIANT SAYETH NOT

This the __ 3]st day of August

o/m%/ MW

Dr. Ralph Johnsen

Sworn to and subscribed before me, on

this the 31st day of A

WAl
(Official Signature of Notary ‘

T H . wellS

, Notary Public
* (Official Seal) My Commission Expires: m M \& )
» 2
_ow 2 T
- R T
%U;‘gi' I
Z 7 \ \
eI
mé%‘ = U
o -
OIH @
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON 707 23 3, i+ ¢ELEVENTH JUDICIAL CIRCUIT
Cassandra M. Myers and Barthcﬂ-’drﬁéw .
Mycrs in their capacitly as Co-P: Q
Representatives of the Estate of

Morris Myers,,

. ....'.Cl\’ll Action No.: 2014-CP-32-02210

)
)
b
)
)
Y |
) DEFENDANTS
) THE CONSOLIDATED EMPLOYEE
. - ) RECREATION CI.UBS, A NON-PROFIT
Plaintiffs, ) ORGANIZATION A/K/A PINE ISL.AND
o ) CLUB AT LAKE MURRAY, SOUTH
) CAROLINA ELECTRIC AND GAS
) IIOLDING COMPANY, INC. AND
) SCANA’S
) MEMORANDUM IN OPPOSITION TO
) PLAINTIFFS’ MOTION TO ALTER OR
) AMEND PURSUANT TO RULE 59(c)
)
)
)

V8.

The Consolidated Employce Recreation
Clubs, a non-profit organization a/k/a Pine

~ Istand Club at Lake Murray, South Carolina
Electric and Gas Holdmg Company, Inc,;
SCANA ,

Defendants.

This matter comes beforc the Court on motion of the Plaintiffs Cassandra M. Mycré and
Bartholomew Myers in ﬂ]ClI‘ Lapacuy és co- pcrsonal 1eprosentat1ves of the eqate of Evan Morris
Myers pursuant to Rule 59(e) of the South (_"arolma Rules of (ml Procedure, dated ertember 6,
2016. By Order of this Court on Septcmber 9, 2016, VPIamtiffs’ Rulc 59(e) Molion will be
devided on written submissions. Defendants Thc Consolidated Employec Recreation (.lubs a
non-profit UrgchZﬂ'[l('lll a/kfa Pine Iehnd Club at Lake MLIITdy South Caro]ma Flc»tn(, and Gqs-,
Holding Company, Inc and SCANA ret;pond to Plamtnffs Rule 59(e) Molion to Alter or
Reconsider pursuant to this Courl $ cnunciatcd deadlines regarding the same,

FACTS/PROCEDURAL BACKGROUND

Pursuant to Rule. 56, SCRCP, Defendants Thé Consolidatcd Employec Recreation Clubs,

a IlOIl;pFOﬂt organization a/k/a Pinc Island Ciub at Lake Murray, South Carolina Electtic and Gas

Holding Company, Inc., and SCANA moved this Court for an order granting them summary
1
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Judgment in the above-refercnced case. Defendants’ Motion for ‘Summary Judgment was
origineﬂly filed on or about October 30, 2014. Some fourteen (14) months later, Defendants’
Motion for Summary Judgmeqt was set for oral 'argu@ent and Detendants timely and properly
served upon the Court and o\pposing counse] Defendants’ Memorandum in Support of 'their
Motion for Summary Judgment on Deccmber 10, 2015.

On Dvec‘ember 11, 2015, this Court cntertained lengthy and detailcd oral argumcnls tfrom
fdle ;')arties'both n s;ﬁpport of and in opposition to Dcfendants’® Motion for Summary Judgment.‘
Al the hean'ﬁ g, the Court specifically inquired as to both parties regardin g Plainliffs’ theories anq
B arguments as they rel ate to weather. Specifically, the Court inquired:

I’m‘ trying to understand if the argument, this is addresscd to both of you, if the
argument about this weather condition is that there is evidence that the weather
contributed to the decedent’s death or if there is — the assertion is that the area

should have been closed because of the weather so the decedent would never have
entered into the water and, theretore, would not have drowned.

- Inresponse to Judge Keesley’s specific questioning, Plaintiffs’ counsel responded:

Your Honor, on behalf of the plaintiffs, it’s both of what vyou talked about. So
both the fact that the weather was the condition that required the swimming beach
to be closed down, rcquired warning, that is part of the allcgations that are
supported by the affidavits of our two experts, but also that thc weather, the
reason why you close it down is because it affects the current of the water and for
‘the same reason you close down the swimming pool when you have significant
weather incoming...Se _the argument is both. The weather was an element that
required morc things to have been done, such as closing the pool'- or closing the
beach like they closed the pool and warmning people at the beach like they warned
peoplc al the pool, but also that the weather playcd arole in why: '

(Ex. A, Motion for Summary Judgment Hearing Transcript, p. 39, line 7 - p. 41, line 9

{emphasis added).

2
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Following the hcaring, the Court requested proposed orders. from Plaintiffs and
Dcfendants which the parties submitted to the Court for revicw. On June 15, 2016 the Court
contacted the parties via emeu] posing the following query:

- Before I rule, I want to make sure I have cach side’s response to. the following .

-question. What evidence is therc that the weather conditions caused or contributed

to Mr. Myers drowning? T would ¢ apprcciate your prompt response, Thank you.

(SQ Ex. B).

Both Plaintifls and Defendants then engaged in a serics of emails bétween Wednésday,
June 135, 2016 and Friday, June 17, 2016 directly responding to this specific issue. (Sce Ex. C,
D,E F, G, 1I, i, J, K). |

“In response to the Court’s direct questioning, Plaintiffs responded to the Court on
Thursday, June 1 6, 2016 via email, “There is evidence that the weather conditions caused or
oontn'bqted to Mr. Myers drowm'ng.-I will send responsive materials when [ arrive to the office
later this morning.” (Scc Ex. C). In addition, Plaintiffs sent anothencmaﬂ to Court on the same
date, statmg “Attached pleasc find an outlinc and documents that demonstrate that the weather.
conditions contributed 10 and caused Evan Myers to drown.” (Sce Ex. D). Plaintiffs attached a
detailed two page memorandum scttingvforrh Plaintiffs® position as to weather contrrbuting to
Mr. Myers drowning, as well as some additional forty-seven (47) pages of documents in support
of the Plaintiffs’ proposition that the change in wca;her.wasr the proximate cause of Mr. M};ers
death. (See Ex. D).

Based on a review and analysis of the plcadings, the partles respective memordnda and
supporting matcrials, the pmrtlcs respective arguments to the Court on December 11, 2015, in

exmgton and a series of elcetronic CO[IprOHdCl‘ICB trom’ the parties with the Court from

Wednesday, Junc 15, 2016 to Friday, June 17, 2016, this Court granted summary judgment to

3
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Defendants in the instant casc. The Court advised the partics of its decision to grant Dclendants’

motton for sumnﬁary judgment by cmail on August 8, 2016, and attached an Order intended for

- filing. The Order was filed on August 8, 2016, but was first roceived by the parties on August 26,

2016 via email from the Lexington County Clgrk of Coun’s Office.

In granting Defendants® Motion for Summary Judgmcnt,. the Court held that there was no
evidence .of proximate cause, and Plaintiffs’ “assertion that the storm caused or contributed to the
deccdent’s death is purely speculative.” (See Ex. L). Thetefore, because there was no evidence
that the weathcr conditions werc 4 proximate cause of decedent’s drowning, “the al'gmllcxxl about
liability based on a failure to wzim or a failure to remove the Plaintiffs’ decedent from thc
piropcrty bécémcs irrelevant.” (See Ex. 1.). 'The Court further held fhat summary judgment was
warranted because Plaintilts failed to demonstrate a colorable duty of care owed 't.o the Decedecnt.

Plaintiffs now file this Rule 59(e) Motion to Alter or Amend premused upon the argument
that Plaintiffs never argued or contended that the weather or chzmging weather conditions caused
or conlributed to Mr. Myers drowning. (Sie Ex. M) (“Importantly, Plaintiff’s made no ;;dch
allegation because | Plaintills contend» lhg't decedent’s drowning was ~. caused by breaches
cbmmitted By Dcfendants, not because of wéalher.”) The collective cvidence, testimony, oral

’ arguments a.nd written arpuments demonstratively show that Pléintiffs’ contention vis patently

false..

4
Page 287 of 414

\




STANDARD OF REVIEW

A motion undcr Rule 59(e) long has been vicwed as “monon for reconsxdelallon” despite

the absence of those words from the rule. Elam v. South Caroling Dept. of Iransp., 361 S.C. 9,

21, 602 S.E.2d 772, 778 (2004); see also Amold v, State, 309 S.C. 157, 420 8.E.2d 834 (1992)

('rcciling the “purpose of Rule 59(¢), SCRCP, to alter or amend the judgment is to request the
judge to reconsider matters properly encompussed in a deeision on the merits”). Rule ‘1, SCRCP
(the Rules of Civil Procedure should. be construed so as to secure a “speedy ... dclerrninatioil of
cvcfy action”).

A party may not use a Rule 59(c) Motion to present an issue the party could have raised

prior to judgment but did not. Hickman v. Hickman, 301 S.C. 455, 392 S, E.2d 481 (Ct. App.

1990), sec also Anderson Memorial Hosp., Inc. v. Hagen, 313 $.C. 497, 443 S.E. 2d 399 (Ct.

App. 1994) (a party a,annot use a motion to reconslder to prescnt an issue hc could ha\e raised.

prior to Judgmcnt but did not) accord C A H v. [LH., 315 8.C. 389, 434 S. E.2d 268 (1993)

Brailsford v. B]ﬂ]leQI‘d, 380 S.C. 443, 669 S.I:.Zd 342 (Ct. App. 2008). A Rule 59(e) motion

“may in the discretion of the court be detcrmined on the briefs filed by the parties without oral

argument.” Pollard v. County of Florence, 314 S.C. 397,444 S E.2d 534 (Ct. App. 1994).

LAW/ANALYSIS

L. Plaintiffs Have Failed to Present Evidence in Support of Proximate Causation
Plaintiffs aver they have submitted more than a more scintilla of evidence in support of
proximate causation. Plaintifls contend that based on the affidavits of Drs. FlaHLGSCO Pia (See

Ex. N & P) and Ralph Johnson (Sce Ex. O & Q), a Jury could infer that any number of

5
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brcach’es-l by the Defendants was the proximate cause of decedent’s drowning. Plaintiffs furfher
allege that they ére only required to show Defendants’ conduct was a cause and not the solc
cause of decedent’s death.

As an initial mattcr, Plaintiffs contend they have made no such allegation that the
purported change in weather condition actually céuscd decedent to d'r_own! However, in response
~ to Plaintiffs assertion, Defendants crave reference to the following colloquy from the hcaring on
Defendants’ motion:

[Court]: I'm trying to understand if the argument, this is addressed to both of you,
if the argumcnt about this weather condition is that there is evidence that the
weather contributed 1o the decedent’s death or if there is — the assertion is that the
area should have been closed becausc of the weather so the decedent would never
have entered into the water and, theretore, would not have drowned?

- [Plaintiffs” Counsel]: Your Honor, on hehalf of the plaintiffs, its both of what you
talkcd about. So both the fact that the weather was the condition that requircd the

- swimming beach to be closed down, required warning, that is part of the
allegations that are supported by the affidavit of our two experts, but also that the
weather, the rcason why you close it down is because it altects the current of the
water and for the same reason you close down the swimmning pool when you have

-significant weather incoming ... So the argument 1s both. The weather was an
element that require morc things to have been done, such as closing the pool ...
and warning people at the beach like they warned people at the pool, but also that
the weather played a role in why. ' '

(Ex. A, Motion for Summary J udgment Hearing I'ranscript, p. 39, line 7 — p. 41, line 9).

o

' The dutics referenced by Plaintiffs, and which Plaintiffs aver were breached, include: (1)
weather monitoring equipment, (2) a severc weather safcly plan; (3) an Operations Policies and

Procedures Manual for life guards; (4) to clear the beach and pool in anticipation of an incoming

storm, (5) to warn all swimumers of potentially unsafe water conditions; (6) to have safety posts

near the swimming waters that included throwing components; {(7) to havc water rescue devices

on and around the boating dock; and (8) to have a lifc guard on duty at the swimming pool and

beach. (Ex. M. Plaintitfs’ Memorandum in Support of Their Motion to Alter or Amend Pursuant

to Rule 59(c), SCRCP, p. 6). .

6
Page 289 of 414



Furthermore, attached as Exhibits B-K are a host of emails exchanged between the Court
and counscl, in which Plaintifls repeatedly argued that wcathér played a role in decedent’s
drowning. Thereforc, Defendants aver Plaintiffs afc allempting to circumvent their original
arguments in order to dodge this Court's unfavorable ruling that “[s]ince there is no evidence
that the weather conditions were a proximate cause of the drowning, the argument about liability -
based on a failure to warn or a failure to remove the Plaint;ffs’ decedent from the property
becomes irrelevant.™ |

Moreover, Plaintiffs have failcd (o present any cvidence that an al]eged bTe’ICh of duty
was the proxnndtc éauqe of deccedent’s drowmng While Plaintiffs have prewously submitted
afﬁdav;lb trom Drs. Francesco Pia and Ralph Johnson asscrting the dutics owed by Defendants
to the decedent, the original affidavits fall short of concluding that a breach of any one of those
duties was the proximate cause of decedeﬁt’s drowning. (Scc Ex. P, Affidavit of Dr. Fraﬁccscd
Pia; Ex. Qv_, Affidavit of Dr. Ralph Johnson).

Plaintiffs have now submitted supplemental affidavits from Drs. Pia and Johnson with
their Rule 59(e), SCRCP motion. Plaintiffs attempl to argue that this new expert witness
testimony compels this Honorable Court to reverse his ruling. Plaintiffs contend that had
Defendants “appropriatcly raised fhe issue of causation in a manner that allowed Plaintiffs to
respond, Plaint{ls would have also' submittéd this expert affidavit testimony further supporting
causation.”

However, “[a] party cannot use Rule 59(e) to prcsenf to the court ;m issuc the party could

have raised prior to judgment but did not.” Hickmun v. Hickman, 301 S.C. 455, 456, 392 S.F.2d

481, 482 (Ct. App. 1990); scc_also Bogart v. Chapell, 396 F.3d 548, 555 (4th Cir. 2005)

(recognizing that one of the limited purposcs of Rule 59(c) is “to account for new evidence not
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available at trial™); Pelers v. Gen,eral'Scrvice Bureau, Inc., 277 F.3d 1051, 1057 (8th Cir. 2002)

(“Arguments and evidence which could have been presented carlier in the proccedings cannot be

presented in a Rule 59(e) motion.”); Nagle Industrics, Inc. v. Ford Molor Co., 175 F.R.D. 251

(E.D. Mich. 1997) (explaining that a Rulc 59(e) motion “should not be utilized to submit
evidence which could have been previously submitted in the exercise of reasonable diligence.”);

Natural Resources Defense Council v, U. S E.P.A., 705 F.Supp. 698, 701 (D.D. (" 1989), vacated

on other grounds, 707 F Supp. 3 (D D.C. 1989) (*Rule 59(e) motions are not vchicles for bnngmg

before thc court theories or arguments that were not advanced earlicr. ”) Smith v. Stoner, 594
F. bupp 1091 1118 (N.D.Ind.1984) (“issucs which could have been presented to lhe court for

Lons1derat1on previously, but which were not, are not the proper subject of Rule 59(e) relief: the

issues arc waived.”); Johnson v. City of Richmond, 102 F.R.D. 623, 623 (E.D.Va.1984) (“1 do
not'cqnceivevof ch.R.‘Civ.P.. 59(e) as scrviné the officc of providing a disappointed suitor with a
post-judgment opportunity to argue that which could have been argued pre-judgment.™).

By the submission of the supplemental af‘ﬁdavits, Plaintiffs are attempting to enlarpc the
record on which this Court madc its decision. The at‘tidavit.é arc dated Augﬁst 31, 2016 and
September 1, 2016—well after not only entry of judgment, but also the hearing on Defendants’
motion. Plaintiffs had a substantial amount of time to submit their supplemental aflidavits well
ahead of this Court’s entry of judgﬁ'neni. Plaintiffs have attempted to use their Rule 59(¢) motion
as a mechanism fo supplement the record ;clnd as an atlempt to present evidence that was not new
or unavailable prior to judgment. Accordingly, Plaintiffs’ supplemental affidavits must not be
considered by this Court.

Because Plaintiffs’ affidavits attached to their Rulc 59(e) motion cannot be considered by

the Court, Plaintiffs have failed to raisc any additional issue not addressed in the ordcer granting

8
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Defendanté’ motion for summary j udgment. Conscc.]uently, Plaintiffs” Rule 59(e) motion must
be denied.
II. This Court Proper!y Determined Decedent Assumed the Risk As a Matter of Law
Plaintiffs aver the Court inappropriately determincd—as a matter of law—that decédcnt
“assumed -the risk of swimming in the subject waters: Plaintiffs further contend the Court
misapprehended the law of assumption of the risk, aséerting thal the Court evaluated assumption
of risk as a question of whether Defendants owed Plaintiffs a duty. Rather, Plaintiffs conlend,
the assumption of risk is sccondary implied assumption of risk in which dededent‘s assumption
of risk must be compared to Defendants’ negligence. |
A trial court rhay declarc that the plaintiff assumed the risk as a matter of law when it
clearly appears that the plaintiff freely and voluntarily exposed himself to a kno‘}m danger and

‘ undeerood and- appreciated the danger. Humphrey v. Day & Zimmerman Intern.. [nc., 997 F,

Supp 2d 388 (D.S.C. 2014). “Primary implied asqumptlon of risk ariscs when the plaintift

1mphed1y assumes those mks that are inherent in a a particular activity.” Davenporl v., Cotton

Hope Plantalion Horizontal Property Regimc, 333 S.C. 71, 81, 508 S.E.2d 565, 570 (1998)‘

(cmphasis in original). Irhportantly, our Supreme Court has clearly hcld that, “[p]rimary implied
assumption of risk is not a true atfirmative delense, but instca& goes to the initial determination
of whether the defendant's Iégal .d.uty encompasses .the_risk encountered by the plaiﬁtif‘ﬁ” Id.
Plaintiffs’ contention that assumption of risk is purely an affirmative defensc and a jury iss_uc :
does not comporf with clear South Carolina law to the contrary.

In its Order Granting Defendants’ Motion for Summary Judgment, this Court he]d that

“the only evidence, and the only rcasonable mfercnu:s therefrom, compel the court to determine

thal the deoedent kncw about the realities forming the dangerous condition[, ] including that he

9
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was going into a large lake, Withoﬁt [ifcguards or safety equipment. Apy argument that the
subject existing warning signs were of insufficient size, location, or content are 1ot Supported by
any credible cvidence in the record whatsoever.” -Indecd,‘ the only cvidence in the rccord
- supports the existence of warning si gﬁs to “swim at your own risk” and “no lifeguard on duty.’”
Moreover, the aforcmentioned signage Speciﬁcélly prohibits persons from swimming off the
subject docket from which de.ccdcnl entered the open waters of Lake Murray, which the Court
properly took into consideration in its Order. | |

Plaintiffs’ decedent assumed the risks inherent in swimming in an open body of water.

Cantrell v. Plex Indoor Sports, LLC, No. 2015-UP-274, 2015 WL 3536560, at *1 (S.C. CL. App.

June 3, 201 5) (Scc Ex. R) (citing Cole v, Boy Scouts of Am., 397 S.C. 247, 251, 725 S.E.2d 476,
478 (201 I') (“Pﬁrﬁary implied assurﬁption 6f risk arises when the plaintiff implied‘ly assumes Vl
tho;c risks that are inherent in a particular activity.” (internal quotation marks Qmitted)); id.
(“The doctrine of primaf‘y implicd ~a35urﬁpti011 of risk goes to the initial determination of whether
the defendant's .legal duty encompasses the risk encountérecl by tﬁc plaintiff.” (intermal quotation
marks omitted)); id. at 253,' >725 S.E-.2d» at 479 (“Where a person chooses to participatc in a
contact sport, whatever the level of play, he assumes the 1isks inherent in that spor(."); Madison

ex rel. Bryant v. Babcock Ctr., Inc., 371 S.C. 123, 136, 638 S.E.2d 650, 656 (2006) (“Under

South Carolina common law, there is no gencral duty to control the conduct of another or to -

warn a third person or potential victim of danger.”); Hurst v. E. Coast Hockey League, Inc., 371
S.C. 33, 37, 637 S.E.2d 560, 562 (2006) (“If there is no duty, then the defendant in a negligence

action is cnlitled to a judgment as 2 matter of law.™).

? Plaintifls again contend there is evidence supporting a breach of duty by Defendants by way of
their supplemental expert affidavits. For the reasons addressed supra, Plaintiffs’ supplemental
affdiavits are not properly before the Court for consideration in Plaintiffs’ Rule 59(e) Motion.
Defendants rcassert that there is no-evidence of any alleged hreach of duty owed to decedent.

- 10
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Primary implied assumption of risk goes to the initial determination of whether the
delendant’s legal duty cncompasses the risk encountered by the plaintiff See Davenport, 333

S.C. at 81, 508 S.E.2d 565. Plaintiffs’ misconstrue and conluse their argument suggesting that.

deccdent did not appreciate the duties owed to him, Defendants have not found any subporting
case law in South Carolina supporting Plaintiffs’ misguided contention, nor have Plaintiffs cited
any supporting authority for this legal proposition. The proper issuc, which this Court has

thoroughly addressed, is whether Plaintiffs’ decedent assumed the risks inherent in swimming

in_open waters, not whether the Plaintiffs éssumed the nisk of not being warned or any other
allcged duty oﬁ'ed to them. To suggest that Plaintitts’ decedent did not know an_d,appfcciate the
clearly visible waining signs, or thc risks iﬁhereﬂt In swimming, as aﬁ adult ol twenty-one (21)
years of age, with advanced cducatlon bends the bounds of c1eduhly Accordmgly, this Court
properly detenmned thal de(,edent s assumptlon of risk was primary, and as a matter of law,
Plamtlffs decedent assumed the risks inherent in the at,tmty he was cngaged in at the time of his
dcath. |

CONCLUSION

For foregoing rcasons, Defendants assert that Plaumlts motion to alter or amend the

Judgment be denicd and that the Ordu" dated August 8, 2016 be afﬁrmc,d

ISIGNATURE, PAGE TO FOLLOW)|

11
Page 294 of 414



- Columbia, South Carolina
September 23, 2016

12

1(803) 256-2660 (Voice)

Respectfully submitted,
COLLINS & LACY, P.C.

T

CHRISTIAN STEGMAIER
cstegmaicr(cdeollinsandlacy.com
MEGHAN H. HALL
mhall@collinsandlacy.com

1330 Lady Street, Sixth Floor (29201)
Post Officc Box 12487

Columbia, South Carolina 29211

(803) 771-4484 (Facsimile)

ATTORNEYS FOR DEFENDANTS TIIE
CONSOLIDATED EMPLOYEE
RECREATION CLUBS, A NON-PROFIT
ORGANIZATION AKA PINE ISLAND

CLUB AT LAKE MURRAY, SOUTII

CAROLINA ELECTRIC AND GAS
IIOLDING COMPANY, INC AND
SCANA

DEFENDANTS TIIE CONSOLIDATED
EMPLOYEE RECREATION CLURS, A
NON-PROFIT ORGANIZATION AKA
PINE ISLAND CLUB AT LAKE
MURRAY, SOUTH. CAROLINA
ELECTRIC AND GAS HOLDING
COMPANY, INC AND SCANA
MEMORANDUM IN OPPOSITION TO
PLAINTIFF’S MOTION TO ALTER OR

AMEND PURSUANT TO RULE 5%(c)

Page 295 of 414



-/
CERTIFICATE OF SERVICE

(2014-CP-32-02210) 5., . iy 0

et 20 PR 52
The undersigned employee of Collins & Lacy, P.C., l;l_@irebly'celﬁfy that (s)he has served
the following named individual(s) with a copy of the pleading(s) indicated beltiw via clectronic
mail and/or by mailing a copy ol same to them in the United Stalesimit,with sufficient postage

aflixed thereto and return address clcarly marked on the date indicated below: ,

. COUNSEL SERVED:
Pedro E. Krompecher, 11T, Fsquire
Krompecher Law Firm, PLLC
Post Office Box 6639 L
Raleigh, NC 27628 ‘
Counsel for Plaintiffs

PLEADING: DEFENDANTS THE CONSOLIDATED EMPLOYEE RECREATION

- CLUBS, A NON-PROFIT ORGANIZATION AKA PINE ISLAND CLUB AT LAKE
MURRAY, SOUTH CAROLINA ELECTRIC AND GAS HOLDING COMPANY, INC
AND SCANA MEMORANDUM IN OPPOSITION TO PLAINTIFF’S MOTION TO
ALTER OR AMEND PURSUANT TO RULE 59(¢) '

ﬁdﬁcﬂt{?“‘vj

Columbia, South Carolina
September 23, 2016

13
Page 296 of 414



ERTINEIN I SV ICERAL

STATE OF SOUTII'CARdﬁiIﬁAE{ IN THE COURT OF COMMON PLEAS

: _ PExI o 5y |

COUNTY OF LEXINGTON ELEVENTH JUDICIAL CIRCUIT
Cassandra M. Myers and Bartholomew Civil Action No.: 201 4;CP-32402210
Myers in their capacity as Co-Personal _
Represcntatives of the Estate of Evan EXHIBIT LIST TO DEFENDANTS?®
Motris Myers,, MEMORANDUM IN OPPOSITION TO

' ' - PLAINTTFFS’ MOTION TO ALTER OR

Plaintiffs, AMEND PURSUANT TO RULE 59(e)
vS. A

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pinc
Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company, Inc.; -
SCANA , -

GINAL

: . — SR

Defendants.

- Ex. A - 12/11/15 Summary Judgment Hear.ing Transcript, p. 39, line 7-- p. 41, linc 9
Ex. B - Email 6/15/16 at 4:09 p.m., from The Honorable William P. Kcesley

Ex. C - Email 6/16/16 at 6:50 a.m., from Pedro Kmmpecher |

Ex. D - Email 6/16/16 at 10:50 am., from Emﬂy Smith

Ex. E - Email 6/15/16 at 4:15 p.m., from Christian Stegmaier

Ex. ¥ — Email 6/15/16 at 5:42 p.m., from Christian Stegmaicr

- Ex. G —Tmail 6/16/16 at 12:24 p.m,, from Christian Stegfnaier

'Ex. H — Email 6/16‘/16 at 12:4i p.m,, from Christian Stegmai er

Ex.I- Email 6/17/16 at 9:06 a.m., from Emily Smith

Ex.J Fmail 6/17/16 at 11:16 a.m., from Chri.stian‘ Stegmaier R
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Ex. K - Email 6/17/16 at 1:48 p.m., from Pedro Krompecher
: i i T R A
Ex. L — August 8, 2016 Ordcr granting Defendants” Motion for Sutamary Judgmbhi > © b

Ex. M - Plaintiff s’ Notice of Motion and Motion to Alter or Am eﬂ,d Pursuant to
Rule 59(e) SCRCP , s £ L
\ i ! .r.

Ex. N- November 24, 2015 Affidavit of Dr. Francesco Pia, Ph.D.

Ex. O — November 17, 2015 Affidavit of Dr. Ralph Johnson Ph.D.

Ex. P — September 1, 2016 Supplemental Affidavit of Dr. Francesco Pia, Ph.D.
Ex. Q August 31, 2016 Supplemental Afﬁda\ /it of Dr. Ra]ph Johnson, Ph.D.

Ex. R - Cantrell v. Plex Indoor Sports, LLC. \Jo 2015-Up- 274, 2015 WL 3536500, al*]
(8.C. Ct. App. June 3, 2015)
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ORIGINAL

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
' ) : ’ _
COUNTY OF LEXINGTON ) CIVIL ACTION NO. 2014-CP-32-02210
: )
Cassandra M. Myers and Bartholomew )
Myers in their capacity as Co-Personal )
Represcntatives of the Cstate of )
Evan M. Myers, )
)
)
Plaintiffs, |
) PLAINTIFFS’ REPLY TO DEFENDANTS?®
v ' ) RESPONSE TO PLAINTIFFS® MOTION TO
o | ALTER OR AMEND PURSUANT 10, RULE
‘The Consolidated Employee Recreation ) 59(¢), SCRCP
Clubs, a non-profit organization a/k/a Pine ) A g
Isiand Club at Lake Murray; South )
Carolina Electric and Gas Holding ) ‘;;: e
Company, Inc.; SCANA: Mandy Nicole ) o
Bellamy; ) S
) =
‘Defendants. ) | r;
— ) ]} ~~']
- TO: Christian Stegmaier and Megan H. [1all, counsel for defendants: 8

INTRODUCTION

Althou.gh Plaintiffs are sure defense counsei meant Well when fhcysubmit.tcd entirely new
arguments for summary judgment just eighteen hours beforc the summary judgment hearing, the
effect of what they dJid was major-league sandbagging. Doing so denied Plaintiffs’ counsel thé
o.ppommi‘ty to provide.any meaningml response tp the new arguments. Moreover, it forced this
Court to make a decision in a serious casc involving the-drowning dcath of a young man‘withoul
having aéccss to all the relevant facts. Despitc the patent unfaimess this creatcd, they now
cavalierly instruct this Court that it is pot pn;nnitted to review the affidavits which, by defense
counsel’s very own actions, this Court was denied opportunity 10 review before the hearing.
Although Plaintifiy respect{ully .submit that the record beforé the Court at the hearing was

sufficient 10 show a scintilla of evidenge in support of causation, refutation of assumption of the
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risk, and proof that Defendants had certain duties which they breached, Plaintiffs submit that the
Court may consider the affidavits subﬁiltcd with the Motion to Reconside;. Moreover, Plaintiffs
respectfuily submit that, for the reasons stated herein and in the Motion to Reconsider, the Order
cniered by the Court misapprehended the law and case precedent with respect lo proximate
causation, assumption of the risk, and duty of carc 1o an invitee.

L Defensce counsels® actions denied this Court the opportunity to review all the
relevant tcstimony and Plaintiffs’ counsel notice and opportunity to respond.

Defendants filed thelr motion for summdn Judgment on November 3, ?015 Nowherc in
th]s motion did Defendantq ever contend that Plaintitls failed to cstabllsh causation, The argument
15 complotcly abscnt. The same is truc for assﬁmption of the risk. Qver a yéar passcd without
Defendants ever supplementing thcrr motion for summary Judgment or even bubmmmg a
memorandum n support of their motion. As required by the rules, Plaintiffs submitted aflidavits
two days before the-heari ng, along with Plaintiffy’ responses to those arguments actually made by

- Defendants in their November 3 3,201 5 motion, Rule 56((,) 9(‘ RCP. Then, the aftcrnoon hefore the
hearing, Defcndants submitted a memorandum n support of the motion For summary judgment,
which for the first hme raised the new arguments that Plaintiffs had not established causation and
the deccdent assumed the risk.

‘Because Defendants waflcd umtil, eightcen hours before the hearing to raise‘ the new

\ _

' arguments, Plaintiffs were cffectively precluded from presenting any affidavits from their experts

lo show that Defendants’ breaches m the standard of care were clearly é proximate cause of the
drowning death of the decedent. First, it Would h;ave becn tef:hnically infeasible to contact the
experts, have the experts review the facts in light of the ncwly raised arguments, axid then submit

a thoughtful aflidavit cxpre%qmg their opinions to 4 reasonable degree of certainty. Second, even

if this monumental fcat could have bcen accomplished, the affidavits would havc been
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inadmissible under Rule 56(¢c), SCRCP. The rules of civil procedurc mandatc that the responding 4
- party must submit any obposing alfidavits not later than two days beforc the hearing. /d. Indeed,
Defendants made this very argument at-the hearing to preclude the Court from reviewing other
documents that Plaintiffs’ counsel scrambled to compile to respond 10 Defendunts new arguménts.
In the greatest show of gamesmanship, Defendants altempted 10 use Rule 56 to prevent this court
from even considering Plaintiffs best attempt to respond Defendants? tardy arguments. Defendants
-argued:

With rcgard to some of the documents that héve been providcd_to yo'u‘ today,

obviously, we object to the document . . . . Rule 56 [and] the case law that has been

cnunciated by our courts, clearly articulate the proper mechanism for attaching
documents for consideration . . _ by this Court for purposes of Rule 56 analysis.

+ - - And dumping a bunch of documents in at the summary judgmen't. hearing
doesn’t count. Typically, this is done by affidavit.

(Hr. Tr. 35:14-21, 37:] 1-13).

This confirms that Defendants were fully aware of what effect it would have on Plaintiffs®
ability to rc;p;md if they wabited unti! immediately before the hearing to raise new arguments.
T hén, as il to highlight what their tactjc had accomplished, Defendants stated, *The other thiﬁg,
too, we feiteratc that these afﬁdaQits of these experts talk about duty, but they don’t talk about
pro%i‘mate k:ausc, and thvéy have to provide that kind of testimony and neiﬂmcr one of the‘rﬁ do.” (Iir.
Tr. 43:2-6). Thus, Defendants correctly point out that P]ajntiﬁ“s did ot ask their experts (o opinp
‘onevery conceivable summary judgment argument that Defendants had not made, but only those

that were in fact made in their motion for summary judgment.!

' Defendants never sought to take the deposition of cither of Plaintitfs’ cxperts.
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When Plainliffs’ had opportunity to spcak at the hearing, counsel requested this Court not _ |
consider any of the eleventh-hour arguments presented by defense counscl and to which Plaintiffs
had been denied a fair opportunily to respond. Plaintiffs statcd:

|Defendant’s November 3, 2015] motion for summary judgment . . . lays out the
arguments and puts the plaintiff on notice of what the defendants are going to argue
in terms of their motion for summary judgment. And in that document, you will see
[lists arguments made].’ And so last night at about 5:00 PM., I received this
memorandum of law that now makes a number of other arpuments that were ot
contained in the motion. For that reason, 1 think, at this time, it would only he

 appropriate 1o consider the arguments that were identified in the original motion
Jor summary judgment. '

(Ex. 1, Br. Tr. 19:5-24),
In an effort to skirt the issue, Dcfcndagts répresented Vto the Court that Defendants were merely
“augmenting” their prcvi_ous arguments. (IIr. Tr. 35:7-10). lIbwevcr, a quick read of Defendants’
briginal motioﬁ 1'or'-summary judgment makes clear Defendants did not merely “augmcnf”
previously made argumenis, .but submitted entirely new bases for which they argued Summary
judgment should be granted. Defendants never mentioncd causation in their initial motion [or

'

summary judgmenl. Defendants never mentioned assumption of the risk. Plaintiffs’ counscl should

not be required to expend time, money, and effort to “shadow-hox™ all potential arguments a

defendant might make for summary judgment did not make for summary judgment.
Delendants now attempt to hide behind a rule which precludes evidence from being
presented to the court in a motion to reconsider that could have been presented to the court in

response to the motion, but was not prescnted. In [airness, this rule must not apply when the reason

- such evidence was not prescnied at the hearing was because of Defendants’ tactic of raising new

ai‘guments immediately prior to the hearing. Defendapts periectly timed when to subrmit their new

arguments regarding causation and assumption of the risk so as to preclude submission of opposing
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afﬁdavits by the South Carolina RU]Eb of Civil Procedure. As such, Defendant': denied this Court
the opportunity to review all matenal cvidence i in a case mvolvmg loss of human life.

In7’On, LLC v. Town of M. Pleaa'a;7l, 338 S.C. 406, 422, 526 S.E.2d 716, 724. (2000),
South Carolina Suprcme Court explained, “Imposing this preservation requirement on the
appeilant is meant to cnable the lower court to rule properly after it has considered al) relevant
facts, law, and arguments.” In this case, Defendants removed this Court’s ability to rule properly
after considering all relevant facts, law, and arguments because of their tardy addition of new‘
argument for summary judgment. Substantial Jjustice requires censideration of al] the arguments
 that would have been available 1o (hijs court had Dcfmdants prov1ded Plaintiffs with appropriate
notice and opportunity to respond through affidavit testimony to their bases for summary
Judgment. See. e.g. " Drury Dev. Corp. v. Found. Ins. Co., 380 S.C.97, 102, 668 S.E.2d 798, 801
(2008) “South Carolina courts have long observed that equity looks beneath rigid rules of law to
seck substantial justice.” For this reason, Plaiﬁti ffs respectfully request this Court revicw the whole
reeord as i‘1 would have been available had Dclcndants through gamesmanship not hamstringed
the Court’s review and Plaintiff counsels’ ability to respond.

IL Plaintiffs never conceded nor stated that Decedent’s drowmng was caused by
the weather and not Dcfendants negligent acts.

Defendants continue to mischaracterize Plaintiffs’ words, mis-frame thclr theory of
causation, and raise red hetrings concerning the weathcr Despite being denied a fair opportunity
to brief and provide affidavils to the newly raised j Issues, Pléintiffs’ counsel addresscd the ncwly
ratsed issues to the exrent the Court had questions at the hearing. Addltmnally thuﬂ% sought to
adequalel} answer all questions posed by this court in the emalls that followed the hearing.
Because of Defendants’ lacticq both Plaintiffs’ and Defcndants counsel were forced to cngage in

4 lengﬂly back and forth via email with the Court in an clfort to resolve questlons the Court still
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had. However, even this Court noted its disdain for 4 piecemeal email diScussion. .noting, “I really
don’t want to gel into a back and forth through email.” ('.Def Ex. I).

Defendants l‘mSLhdI‘aCTe!‘léc Plaintifls best cfforts at addressing their elucnth hour Issues .
and the Court’s quusuonq as‘ a concession that weather was or needed to be the causal factor of
decedent’s drowning. Defendants stated, “Plaintiffs had adduced absolutely no evidence
whatsoever thaf any purﬁorted change in weather condition aciually caﬁsed Mr. Myers to drown.”
(Def. Mem. in Supp. of Mot. S J.. p. 11). This is Defendants frammg of the argummt Plaimil'fs
theory is that Delendants’ breachcs in the standard of care were a prox1mate cause of dccedent’s
| drowning, not the wcather. The weather in and of itself did not cause deéedcnt to drown. This has
alwélys been Plaintiffs theory, and this is evidenced not only hy the pleadings and arguments made
by Plaintiffs, but also by common sense. As previously stated, if the weather alone had been the
cause of decédcnt“-s dro\wning, then therc would be no basis [or a lawsuit. Moreover, any contention
that Plaimi{fs ever denied that “weather played a role™ is patently falsc. Weathcr clearly playéd a
role as Plaintiffs have consistently noted and is relevant to certain breaches in the standard of care.,

.As'discussed in Plainﬁﬂ's motion to reconsider, the existence of impending bad weather
scrved as thé impctus to some of the alleged breaches, For instance, defendants had no severe
weather safety plan or opc,rdtlonal policies and procedures manual for the lifeguards. Therctore,
when bad weather appro_ached, the lifcguards c\losed and cleared the pool but failed to clear the
beach él'ea. Therefore, everyone on the beach was not informcd that the life guards were Ieavmg
their pbslb or wamed Therefore, there was no life guard available to assist deccdcnt when he
became distressed in the water, and was not warned of the same. The lifeguards went off duty but
failed to clear the beach and failed to warn swimmers at the beach area of (a) the impending storm,

(b) closure of the swimming arcas, or (c), that the lifcguards were going off duty because the
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swimming areas were bcing closcd [or safcty reasons. Defendants 'br(cached fllcif duties and
-violated industry regulations by I"ai]ing to do the above,

Had there been no storm, then the lifeguards may not have gone off duty and lcfi decedent
tn drown Had there been no storm, Defendant’s negligent failure 1o have mdustry standard policies
requiring the hfeguards to- clcar the arca. beforc leaving their posts may nol have mdttered

‘Howevu the presence of the storm was the triggering event to these particular ncgligent acts,
which ultimately dld have ¢ausal significance. Thus, in a tertiary respect, the storm had causal
s@mf icance to the extent it tuggered the relevanC) of Defendants’ VlO]dthllS in standards of carc;
| Just not m the way Defendants attempt to focus the argumem |

Accordingly, whcn the Court asked about what cvidence Plamnff had that weathcr'-
condmons caused or contributed to Mr, Myer’s drowning, Plamuifs submitted ample ewc[cn(.e
noting the existence of the impending storm. With respect to the aforementioned breaches ;[]16
storm, as stated, did in a sense “contribute™ (o the drownmg death of decedent. Howevecr, Plamnﬂ":. :
reply-.to this Court’s email should not be misconstrued, as defense counsel su;ggest'i as any
admission that the storm v was the cause of Decedent’s drowning, or that the storm needed 10 be the
causal factor. Plamhﬁ‘s responses certamly should not be understobd to mean thal Plaintiffs’
contention is lhat the weather itself was the cause of decedents drownmg !nstcad the cvidence
Plaintiffs pre%entcd should be undcrstood for what it clearly stands for; proof that there was an
impending storm ;hat ultimately reaéhed Defendants’ property, that Defendan ts violated standards
of care with respect fo what should be done when a storm is approaching and/or present, and
Defendants’ violations of these standards was 4 proximate cause of dcccdeﬁt’s drowning,

There is no evidence in the record before the Court 10 refute any of these dllegatlons

Defendants breached their duties by tailing 10 have in place a severe weather safety plan or

~
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operations policies and procedurcs Ior the lifeguards requiring th;: lifeguards to do these thmgs '
Fach of the above was a proxmmtg cause of decedent’s drowning. As discussed in the inittal
. Motion, causation is a dctermmatlon made by the jury, and a rcasonable jury could easily reach
the deciston that thcsé breaches were a proximate cause of decedent’é drowning. See- Ballou v.
Sigma Nu General Fraternity, 291 8.C. 140, 147,352 S E.2d 488, 493 (Ct. App. 1986). As such,
~ decedent’s assertion that Plaintiffs’ failed to present g_x_nx evidence that an alleged .brcach: was a
proxihat.e cause of deeedent’s drowning is patently false. Even the hearing traﬁscript reflcets that
- Plaintitls set that “the weather was the condition that required the swimming heach be clo,;.ud
down required warmning,” ( Hr Tr. 40:16-18), that "thgy had closed the pool, sent all fhe Iifcguards
home and individuals at the pool,” (Hr. Tr. 23:3-6), that “from every lifeguard booth, you can sec
the qmmmmg beach in its cntirety,” (Hr. Tr. 24:7-9), that “nonc ol'the lifeguards ai the pool did
‘anything, (Hr Tr. p 24:15- ]6) and that “there was » policy (o close down thc swimming pool |
for. inclement weathcr which was donc, Wha.t was not done was closing down the swimming
~beach.” (Tr. 33: 9-22). |

~

Other breaches existed as well that oceurred irrespective of the storm. These included thc

- failure to warn of unsale water conditions, failure (o have safety posts near the swimming walcrs

that m‘cludcd throwmg components, and faﬂurc to have water rescue devices on and around the

- boating dock. These failures addlthnally‘ contributed to and were a cause of decedent’s drowning,
Moreover, these breaches exi stcd indepcndentlv of the presence or absencc of a storm However,
the presence of a. storm vmuld have only exaccrbated these breac,hes and would not have been an
unforesecable supcrbedmg 1ntervemnu event. For these reasons, Plainti[fs respc:,tful?v submit thay

a scintilla of evidence in support of pauea’uon has been presented, and summary ]udgment ehould

not be granlcd
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. Plaintiff respectfully maintains that summary ]udgment should not have been
granted as a matter of law hased upon assumption of the risk.

Notlceably absent from Defendants entire discussion on assumption of the risk is even a ’
single citation to Cole v, SCE&(, 362 S.C. 445, 608 S.E.2d 859 (2005). The only plausible reason
“for its absence is the obvious 'rccognition that this"case neccssitates finding in Plaintiffs’ favor.
However, one cannot simply put his head in the sand and ignoré the most pertinent casc 1o the fac[s
and legal issucs before’-this'CourL Defendants’ failure to even attempl to distinguish Cole or
challenge Plaintiffs” assertions as to the propomlons it sets [orth speaks volumes to the strength
ol Defendants’ position.
| Instead oi using this Reply to rehash all the reasons a case that involves the same dcfendant;
a drowning dedth in Lake Murry and qucstions regarding hablllty where thevsame defendant fai]éd
to have lifeguards on duty, saIety equipment avallab]e to save a distresscd swimmcf énd proper
wamings is critical to the issues at hand, counsel merely craves refercnce the analysis Plamtlffs
| set forlh in the Motion to RCCODSldel‘ Slmply stated, Cole necessitates a ﬁndmg that Defendants
owed decedent a duty and that whether decedum assumed a risk is a qucsuon for the jury.
Moreaover, the two biggest distinctions between this case and Cole favor the Plaintiffs in
this case. Unlike in Cole, the decedent in this case was an invilee. Unlike in Co}e, the Souﬂ1
‘Carolina Rec‘rcati(‘mal Use Statute docs not app]y. Dcf;ndams have not challcnged the Court’s
“rling on cither of these i ssues. Accordingly, beyond 1ﬁe factual reasons presented thay make this
case stronger than Cole, these two legal distinctions favor a finding that Defendants owcd the
decedcnt a duty and that there was no assumptlon of the risk. At the very least, assumption of the
risk was a question of fact for the jury to determine. |
Defendants take issuc with the fact that assumption of the risk is an affirmative defonse

and a jury issue. Cole makes clear this is indced the case. The Court in Cole stated, “[i]t is well-
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settled that assumption of the fisk I8 an afﬁrﬁative defense which the defcndant bears the burden -
of proving."’ Id The ‘Svupa;emc Court then rejected the defendant"s argument that there was no need
to charge assumption of the risk under the doctrine of primary lmphed assumption of the risk. 74
| Del endants assumé without establishing that this case involves priméry implied
assumplion of the risk. They simply plow forward on this incorrect assumption and misstalémenf
~ of the law. A quick review of Cole makes c!‘cér this is not the case. The South Carolina Supreme
Court in Cole rejected fhe conlention there was no duty in that case, thereby rejecting the
contention that assumption of the risk under timsc facts and circumstances was pn'marv implicd
assumption of the risk. The Court in Cole determined the Defendant did in fact owc lhe Plaintiff a
dutv despne the fact that the dcccdent in Cole was deémed only a liccnsce: |
Where primary impli‘ed‘assmn;')tion.of risk “focuses not on the plaintiff's conduct in
assﬁmingthe risk, but on the defenda.nt"s general dut}’ ol‘cé.re -+ secondary implied assumption
of risk “arises when the plaintiff knowingly cncéuntcrs a nisk created by the defendant’s
negligence.” Dmenpon v. Cotton Hope Plantation Harizonzal Prop. Regime, 3338.C. 71, 82508
S.F,.2d_565 » 371 (1998). _“Sccondqry‘ implicd assumption of risk may involve eithel; reasonable or
'unrcasonablc conduct on the part of thc .plaintiff." Id. Our Supreme Court determined “[TThe
defendant’s fault in causing an accident is not diminish‘cd‘so]ely.becausc the plaintiff knowing]y
assumes a risk.” /d, at 86; 508 S.k 24 at 573, Thelcfore under seconddry tmphed assumption of’
the risk, a plaintiff’s conduct in assummg arisk is comparud with thc defendant’s negligenec and
even if one assumes a risk of | injury, he is not barred from recovery unless hlf; neghgence cxceeds
the defendant 5 ncgllgencc Accordingly, despite affidavits signed by the president of lhis club -
stating thc contrary, it is within the jury’s provmce to determine the adcquacy of the si gnage and

|

to what extent, if any, the decedenl assumcd any risks. Dccedent certainly did not knowingly
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assume the risks that lifeguards would neghgently leave their posts and that Defendants would fail
to have life saving devices nearby for the purpose of aldmg distressed swimmers. Defendants clatm
they have not found any case law supportmg Plaintiffs contentions, yet the} wholly ignore the
cxistence of ( ole v. SC b&G Accordingly, Plaintiffs respectfully submit that the extent to which
decedent assumed any risks, whatever those risks might be, is folr the jury to determine, along with
Defendants nepligence in the manner alleged by Plaintiffs, |

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this (,ourt reconsider
its Order granting summ ary ]udgmem and alter or amend the order so as to deny summary
Judgment for the reasons set forth._

Respectfully submitted,

KROMPECHER LAW FIRM PLLC

Pcdro é Krompecher ﬁ

SC State Attomney Bar No.: 100485
P.0O. Box 6639

Raleigh, North Carolina 27628
Telephone: (919) 977-8082
Facsimile: (919) 746-7588

Email; pedro@krompecherlaw.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this date a copy of (1); Plaintiffs’ Notice of Motion
and Motion to Alter or Amend Pursuant fo Rule 59(c), (2); Memorandum of Law in Support of
their Motion to Alter or Amend Pursuant tb Rule 59(e), and (3); exhibits refercnced therein have

been served upon the following counsel(s) of record and by regular US mail.

Christian Stegmaier
Collins & T.acy
P.O. Box 12487
Columbia, SC 29211

This the 2™ day of October, 2016.

KROMPECHER LAW FIRM, PLL(‘?)F

BV -4 KAQPQL )
Pedro E. Krompecher

SC State Attorney Rar No.: 100485
P.O. Box 6639 ' :
Raleigh, North Carolina 27628
, Yelephone: (919) 977-8082
, Facsimile: (919) 746-7588
' ' Email: pedro@krompecherlaw.com
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STATE OF SOUTH CAROLINA THE CCURT OF COMMON PLEAS

"COUNTY OF LEXINGTON DOCKET NOC.: 2014-CP-02210

CASSANDRA M. MYERS AND BARTHOLOMEW
MYERS IN THEIR CAPACITY AS CO-PERSONAL
REPRESENTATIVES OF THE ESTATE OF
EVAN M. MYERS,
‘PLAINTIFF, DEPOSITICN TRANSCRIPT
vs. . . _ MANDY NICOLE BELLAMY
THE CONSOLIDATE EMPLOYEE RECREATION
'CLUBS, A NON-PROFIT ORGANIZATION AUGUST 4, 2015‘
A/K/A PINE ISLAND CLUB AT LAKE
MURRAY, SOCUTH CARQLINA ELECTRIC AND
' GAS HOLDING COMPANY, SCANA, MANDY
NICOLE BELLAMY, and MATTHEW BELLAMY,

DEFENDANTS.

DEPOSITION ON THE EXAMINATION OF MANDY NICOLE BELLAMY,
REPORTED BY CECILIA,ENGLERF, COURT REPORTER AND NOTARY PUBLIC
FOR THE STATE OF SOUTH CAROLINA; PﬁRSUANT TO NOTICE AND IN
. ACCORDANCE WiTH RULE 30 OF THE SCUTH CAROLINA'RULES OF CIVIL
PROCEDURE ; SAID DEPOSITION WAS TAKEN AT COLLINS & LACY, 133O
- LADY STREET, CCLUMBIA, SOUTH CAROLINA SCHEDULED FOR 2:00 P.M.

AND COMMENCING AT 2:24 P.M.
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- A. Yes.
Q. Let me hand you what I’ve marked as

Plaintiff’s Exhibit No. 2.

(PLAINTIFF’S EXHIBIT NO. 2; MARKED PRIOR TO DEPOSITION)
MR. KROMPECHER: Can we go off the
record for a second?

(CFF THE RECCRD DISCUSSION) -

BY MR. KROMPECHER:

Q. We're back on the record. Do you know what
 that‘is?

‘A, I belie&e sc, yes.

Q. Did you parﬁicipate in answering those

written questidns?
"A.  Yes.
Q. Befbre I handed you Ekhibiﬁ No. 2, have you
had occasion to review that document?' -
A. Yes. |
Q. Okay. And just for the record, I understand
the objections are probably not your objections. .They
were your lawyer’s or somébody else. My question is to

the substantive part of the answer. Does that make

- sense?

A. Yes.
Q. Okay. Who in your family is a member of the

Pine Island Club?
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A. My father.

Q. How long has youf father been a member of the
Pine Island Club? |

A, All ﬁis life.

Q. Did you grow up going to the Pine Island
Club? |

A. . Yes.

Q. _H§w far, approximately,Adid you grow up
living from the Pine'Isléﬁd Club?

A. About 10-15 minutes.

Q. Can you tell me when was the first time you
went to swim at the swimming beach ét the Pine Island
Club?

A, When I was young.

Q. Did you also attend the pool?

o

Sometimes.
Q. Does the pool look like the way it does now?
A For the-most part.

Q. Does the swimming beach look like the way it
does now?
" A.  Yes.

Q. Would it be fair to say‘that as long as

" you’ve been going to the swimming beach at Pine Island

Club, it looks the way it looked the last time you went

there, earlier this summer?
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A. Uh-huh.
MR. KROMPECHER: You want to take one?
MR. STEGMAIER: Yeah,_let’s-take a five
minute break. Let me just.share with
you one of the rules of the road. TUe
can talklabout the Braves, we can talk
' about_the Tigers, wé can’t talk.about
the deposition, you know, durinq our
‘break. |
THE WITNESS: Okay.
MR. STEGMATFR: That’s the only rule,
so.
THE WITNESS: Okay.
~ (OFF THE RECORD / 3:01 P.M. - 3:08 P.M.)
| MR. KROMPECHER: -Back on the record,
please.

THE REPORTER: Yes, sir.

- BY MR. KROMPECHER:

Q. When did you first meet Evan Myérs?‘
A. At Midland’s Tech.
Q. What year was that?
A. 2011.
| Q. How did you meet him?
A, He was in my class.
0.

Do you remember what part of the year you met

WWW&US&EGHLSUPPORTfCOM
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Q. Nobody at the guardhouse ever stopped you
from bringing anybedy on the island?

‘A No,

' Q. Have you ever heard of peaple playing air
assault on the island?

A; No.

Q. Okay. Do you know what I'm talking about
when I use that ierm, “air assault”?

A. Not really.-

Q. Okay. All right. Have you ever heard of or
seen people playing with pellet guns on the island?

A No.

Q. How about paint ball guns?

A. No..

Q. Have you e\;'er seen or heard of anybody
playing with any sort of projedile devices on the
island? '

A. No,

Q. Okay. I'm going to switch gears now and ask
you some questions about Evan. Remember I told you at
the begiuniag of this (ieposiﬁon, you can take a break
whenever you like. It’s not my intention to hold you
over for a long period of time, but if you want to take
a break, this would be kind of a Iogicail place in the ‘

deposition.

20
21
22
23
24

25

43

him?
A. It was spring semester.
Q. Do you remember what class it was?
A. It— Artis Film, Film is Art, Someﬂ:n'ng
like that.
THE REPORTER: Can you say that again?
I just didn’t hear you,
THE WITNESS: Which part?
THE REPORTER: The part with —
MR. KROMPECHER: The class.
THE WITNESS: — what class you took.
MR. KROMPECHER: What class —
THE WITNESS: Oh, the class. It was an
- art class, Something like Art as Film,
or Film as Art,
BY MR. KROMPECHER:
Q. Did you only have one class with Evan?
“A. Yes,
Q. When did yoﬁr spring semester start at
Midland’s Tech in 2011?
A. January. _
Q. When was the first time you saw Evan outside
of the classroom?
A: On just a hanging out occasion? Or as class

ended we were walking out to the same car? What do you.

42

A. Uh-huh.
MR. KROMPECHER: You want to take one?
MR. STEGMAIER: Yeah, let’s take a five
minute break. Let me just share with
_you one of the rules of the road, We
can talk about the Braves, we can talk
about the Tigers, we can’t talk about
the deposition, you know, during our
break,
THE WTTNESS: Okay.
MR, STEGMAIER: That’s the only rule,
50, ’
- THE WITNESS: Okay. )
(OFF THE RECORD / 3:01 P.M. - 3:08 P.M.)
MR, KROMPECHER: Back on the record,
please, )
THE REPORTER: Yes, sir.
BY MR, KROMPECHER: .
. When did you first meet Evan Myers?
AtMidland’s Tech: =~
What year was that?
2011,
How did you meet him?

., He was in my class,

PO re >

Do you remember what part of the year you met

;. ‘envirenment?

44

mean? )
Q. As — let me rephrase the question and give

you some more — a better idea of what ['m asking,
Aside from anything related to school, so anything in a
classreom or at a parking lot, when was the first time
that you saw Evan and spent any amount of time with
him, outside of the classreom em;'ironmenl?
A. It was the week before,

.

5 é Can you :i'ellkmg'ab'i)u_tlhgf‘ﬁrsl» ime yoir: .

sp'e_ni time with Evan outside oflheclags_gogm F

' AnYﬁmﬂy@xéﬂémeng@@wmv.f

Who went? .

It was me, him, and my ﬁa_nce Andrew.

Was Andrew your fiance at that time?
"He was my boyfriend at the time;
Okay. Did Andrew know Even before that day?
Yes. ' '

Did Andrew attend Midland's Tech with you?
Yes,
Q. Was Andrew in the same Arts class where you

PR PR PO PO

met Evan?
A. No.
Q. When did Andrew meet him for the first time?

A, It after class: Sometimes we go to the

11 (Pages 41 to 44)
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computer lab and Andrew met me there, and Evan happened
to be sitting with me.

Q. Can you tell me about — strike ihnt.

Was there only one prior occasion that you
were at Pine Island Club with Evan before June 15,
20117

A. No, it was just that one time.

Q. So one time you were there with Evan and
Aundrew, and then the next time that you and Evan were
there was the evening that he drowned. Right?

A. Yes,.

Q. Okay. The first time that you were at Pine
Island Club with Andrew and Evan, can you tell me about
that occasion?

A. We just swam around,

. Do you know what day of the week it was?
. Tthink it was the weekend,

Do you know what time you all arrived?
I’'m not sure, v

. Did you arrive in the same vehicle?

RO PR PR

t

-

47

was the plan about what you ait were going (o do when
you got there?
A. Just to swim
. Where were you going to swim?
. The beach area.
Whose car were you in?
I can’t remember.
. Where did you all park?
. Right in front of the beach area

>0 > 0 » 0

Q. And so we are on (he same page, I’'m still
d'sklrll.g you about the f?!sl_l_in-g:')fo_u went there.
A Yes,
(PLAINTIFF’S EXHIBIT NO 7, MARKED FOR IDENTIFICATION)
MR, STEGMAIER: Thank you.
Q. Okay. Let me hand you what I’ve marked as -
Plaintifl"s Exhibit No. 7. Will you take a look at
that f& me. The location where you ail parked the
first time you went to Pine Island Qlub, with Evan and
Andrew, to swim at the swimming beach, is that parking

lot visible on PlaintilTs Exhibit No. 7?

21 I think we drove together, yeah. = A Yes -
22 Q. Do you know where you all met before driving 2 Q. Okay. Is there a white SUV parked there?
23 to the Pine Istand Clab? 3 A Yes, I guess that’s an SUV
24 A. Probably Beef O’ Brady's. 2 0 Is there a white car parked lhere‘;'
25 Q. What is Beef O’ Brady’s? = A Yes
46 48
t A. 1t’s —so going to Pine Island Cloud — Pine B Q Okay Is that' where you normally parkeit whe;x
2 Istand Club, I don’t know the road name, but there’s a 2 you went to the swimming beach?
3 Publix, Beef O' Brady’s, all that. 3A Yes L
4 MR. STEGMAIER: Route 6, 4 Q. H‘owv long were you all there that day?
5 THE WITNESS: Route 67 5 A: Maybe an hour of two,
& MR. STEGMAIER: Route 6. & Q. Did you bring anything with you to eat or
7 BY MR. KROMPECHER: T drink? j ;
8 Q. Is Beef O’ Brady’s a bar? 8 A. No, { don’ remember that, 1 don’t think so.
° A. Tthink it’s like a restaurant and there is, 3 Q. During the time that you were there, did
10 like, a bar there, 10 anybody else arrive that you knew?
1 Q. Do you know what time you all arrived at the 1 T A No .
12 Pine lsla-nd Club? 1z Q. Was there anybody else there at the swimming
13 A. Tdon’t know the exact time, 13 baicl; whiile you were there with Andrew and Evan?
14 Q. Do you know approximately what time of day? 4 o A Yes o o :
15 A. It had 10 be around noon. Aftemoon. 13 Q. Did y(;u know any of them?
16 Q. How do you know that? 16 A. No. - »
17 " A. It was sunny outside. 1 Q. ) What did you all do on that occasion when you
18 Q. Did you work that day? 1*  were at the swimming beach? ~ cT
13 A. Tdon’t think so. 19 © A We swam around in the water
20 Q. Was there someone at the guardhouse that day? 20 . Q. Did you swim anywhere outside of the rope
21 A. Ican't remember. 21 “'I‘il;e'.;i ,
=2 Q. Were you all going to meet anybaody else at 22 TA “N’o,
23 the Pine Island Club that day? . 23 Q. I want to make sure that we're using the same
24 A, No, 24 — the same terms. o
25 MR. STEGMAIER: Thank you.

Q. Before arriving at the Pine Island Club, what

25

12 (Pages 45 to 48)
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how you would normally leave the island, if you had
parked at the parking lot you can see on Plaintiff's
Exhibit No. 7?

A. Yeah, So when you get out of the beach area,
you just back up and you're on this road, right here,
and then you would take a left and then you can just go
straight out —

Q. Okay.

A, —the causeway,

Q. Okay. Did Evan appear to have any problems *

.in the water while he was there with you and Andrew?
A No
Q. Did any of you three have any difficulties in
the water that afternoon? *
' A No
Q. Did you see anybody patrolling the swimming
beach that afternoon?
A, No,

Q. Have you ever used the restrooms that are
near the parking lot that you can see on Exhibit No. 7?

A. You mean three?

Q. Near the parking lot for the swimming beach,
there’s, I guess, a hut. There is a men's and women’s

restroom. Do you know what F'm talking about?

20
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Andrew?
A, Tdon’t know,
Q. That never came up’.’_
A. Uh-uh.

* Q. - Did you Know anything about Evan's swimmiing

experience? "
A No. - .
Q. Did you know what his job was then?
A. 1think he worked at Kroger.
Q. Did-you know if he was preparing to join the

" police academy?

A Yes

Q. Whét was the relationship like between Evan
and Andrew? .

A. They were friends.

Q. By what you could see, did they have any
conflict or any disagreements?

A, No,

Q. Was that the same during the entire course
that they knew each other?

A. Yes, )

Q. I’m going to shift gears and ask you
questions about June 15, 2011.

A. Okay.

25 A" Yes. 25 Q. What did you do that day before you all went
54 56
! Q. Okay. Is that tbc' restroom that you would ! to Pine Island?
2 normally use when you were at the swimming beach? 2 A.. T'worked.
3 A Yes. 3 Q. At the Dollar Store?
4 Q. Okay. Have you ever seen any (loatation ‘ A. Yes,
5 devices of any sort hanging on or near that restroom s Q. Do you know what shift you worked that day?
§  building? ' 5 A. Twas mid-shift, so 1:30 10 6:30, '
7 A. No. 7 Q. And where was that store located?
8 Q. Did you know Evan — strike that. 8 A. 1t's on Dutch Fork Road, I believe.
9 Before Evan drowned, did you know anything ° Q. Dutch Fork Road?
10 about his family? 1o A. Yes, )
1 A. No. 1 Q. Before you went into work that day, did you
12 _'Q. Have you met his family? 12 have the plans of going to the Pine Istand Club after
13 A. No. 13 work?
14 Q. Siblings? 14 A. Yes, .
15 A. No. 15 Q. Who did you have plans to go with?
16 Q. Did you know what his hobbies were? 16 A. Evan.
17 A Tknow he liked to work out 7 Q. Was Andrew ever a part of those plans?
18 —6 Anylhihg else that you knew of? 18 A. At one time, but he had to work.
19 A. Not really. 19 Q. And where was Andrew working at that time?
20 Q. Okay. How about any activities, sports or 20 A. Cracker Barrel,
21 otherwise, that he enjoyed doing, that you knew of, 2 Q. How far was Cracker Barrel from Pine Island?
22 before June 15, 20112 ' " 22 A. Fifteen-ish [ph] minutes.
23 A. No, not that I can recall, 23 Q. At what point did Andrew let you know that he
24 Q. Do you know if Evan had been to the Pine 24 had to work that day?
25 25 A. I'mnot sure.

Island Club before the day he was there with you and

14 (Pages 53 to 56)
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Andrew?

A. I don’t know.>

Q. That never'came up?

A. Uh-uh.

Q. Did you know anything about Evan’s swimming
experience? |

A, No.

Q. Did you know what his job was then?

A. I think he worked at Kroger.

Q. Did you know if he was preparing to join the

police'adademy?
A.- Yes.

.Q. - What was the relationship like between Evan

-and Andrew?

‘Aﬂ They wgré friends.

Q. By what.you could see, did they have any
conflict or any disagreements?

A. ‘No.

Q. Was that the same during the entire course
that they knew each other?

A. Yes.

Q. f’m going to shift gears and ask you
questioﬁs abouﬁ June 15, 2011.

A. Okay.

Q. - What did you do that day before you all went

WWhrzo B A4, SUPPORT . COM
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Q. When did you and Evao agree to go fo lhe. Pine
Island Club?

A, 1 think the - when we Went the previous
occasion,

Q. So on the previous occasion, did you all come
to some general agreement that you’d go again some days
later?

A, Yes.

Q. T'll represent to you that June 15, 2011 was
a Wednesday.

A. Okay.

Q. Does that help you remember when was the last
time you were there with Evan and Andrew?

A. Notreally. | know it was like a week-ish
[ph] — not even a week Beforq,

Q. Okay. That Wednesday, June 15, 2011, did you
anq Evan have communications through text m'msaga
before you went to Pine Island Club?

‘ A, Yes.

Q. Okay. Can you tell ﬁe what you all were
talking about?

A, It was just saying like, Hey, are you still
commg, essentially, :

Q. Scheduling type things?

A, Yes.

23
24

25

59

was Evan already there?

A. Yes.

Q. Can you remember anythmg about what happened
from the time you arrived at Beef O’ Brady’s, until you
all left for the Pine Island Club?

A: Yeah. I met him inside. He was at the bar.

Q. What was he doing? '

A. He was drinking with a friend,

Q. Do you know whe he was with?

A. Tdon’t know the guy.

Q. Was it sumebody that you recognized ffom
schoel?

" A. No.. ]

Q. Was it your understanding that they were
friends?

"A. Yeah, They were talking, so I assumed they
were. \

Q How longwere you | thcre before you and Evan )
Ien" cot e e e T

- A, Jus[ a few mlnutes.

Q And then |t's my undemtaudmg that you all
left in your vehicle. s that correct?

A. Yes,

Q. TIs the Beef O’ Brady's next to the Publix?

A. Yes.

10

11

12

13

14

18

20
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24

: Club and we Just'swam. around
19

Q. Was Evan working that day?

A. ldon’t know. ]

Q. Before you got off work at around 6:30 p.m,,
what was your understanding of the plan?

A, To meet at Beef O’ Brady’s.

Q. Okay. Why did you all pick that location?

A. 1think because it was mid-way.

Q. Mid-way between what?

A. Just 2 meeting point, like mid-way from his
house and my house to get to Pme lsland L

Q All nght “Can you tell me what happened

"from the time you got ofT work at the Dollar Store

unnl you ail arnvcd at Pme lsland Club"

A Sure So 1.got off; I'-~1 lexted hlm, 1-
thmk and we got.it set up wherc we'd meet at Beet O’
‘Brady 5. And then around 7 00, T thmk I methim~ -

‘there’ and we got inmy car we drove io Pine Island -

Q Okay How far.was it I'rom the Dollar Store

to Beef O’ Brady’ s"
LA "Ten mmutes

Q. And how far'was it I'rom Bccf O’ Brady sto

lhc Pme Island Club? __
¢ A. -Maybe another 10 minutes,
Q. Okay. When you arrived at Beef O’ Brady’s

13

20

21

22

23

24

25

60
Q. Do you know where Evan’s vehicle was?
" A. [Ithink he parked right in front of Beef O’
Barley’s.
Q. Why did you all take your vehicle?
A, Tthink because I had the card; so it was
just easier coming up to the gatehouse just to show it
instead of, you know, reaching over and grabbing it and
-alf of that stuff. '
Q. Where was Evan in your vebicle when you were
driving up to the Pine Island Club?
A: The passenger seat, _
What kind of a vehicle were you driving?
A 2006 Chevy Cobalt,
Is that an SUV or a sedan?
No, it’s a car,

Okay. Four doors or two doors?

Two doors.

1

>0 >55..>;j.¢»->;¢ >0 >0 >0

Did'you bring anything with you?

T'think 2'towel and just mysandals©
Dld he - did you Imve a beach bag wnh ynu"

Tdon’ lremember, LR

Tthink so D ] i
Do you remember what he had with hlm" »
"1 think-he had his wallet -+ h}srwg[lyeg,‘ his

: Dld Evan bring anythil'ig“vvi_gh‘lrliim in your car" ;

15 (Pages 57 to 60)
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69

we were still standing.

71

MR, STEGMAIER: Thank you.

2 Q. Do you remember, approximately, how tall Evan *  BYMR KROMPECHER:

3 was? * Q. Let me hand you what I’ve marked as Exhibit

4 A. I think he was a little taller than mé, 1 No. 8A, as in apple. Is the location of where you and

s Q. Pm sorry, how tall are you again? é Evan were on the buoy line depicted in PlaintifPs

& A. I'm5°6, € Exhibit No. 8, as in apple?

’ Q. Okay. Were you two within arm’s length of ] A, Tthink so,

8 each other? t  (PLAINTIFF’'S EXHIBIT NO, 8C; MARKED FOR IDENTIFICATION)

9 A, I'would say yes. * Q. Okay. Let me also band you another oue.
10 Q. Okay. Ts there any picture, 7 through 711, 1o Maybe it’s easier. Let me hand you what I've marked as
i that you can use to mark or identify the general area #  No.8C,asincat. And T don’t mind which one you use.
12 where you and Evan were when you first got in there and 1 A Uh-huh.
13 were standing in the water? i Q. But can you use one of those, either 8A or
14 A. 1 guess 7A works. Do you want me to circle e 8C, to identify approximately where you and Evan were
15 itor — i on the buoy line?
16 Q. Yeah, you could circle it, that’s fine. And 1 A. Yeah, BC works
1 how long — here, why don’t you put a one or something s Q. Okay. I think - if you're done with that, T
18 next to that circle. ¥ can give you anather one.
19 A, Sure, 1 A Oh, yeah, Hereitis.
20 . Q. How Iong were you and lLvan, generally, in the ) - Q. Okay.
2 'arca that you ve ¢ rcled ‘and marked wnh a“l"on B . A. Tthink right in this general direction,
22 PIamnﬂ"; Eghlbn No.7A? S Q. Okay. All right. That’s fine. You can turn
23 ) A ’i thini( aboru‘lwl 0 mi.nules - 2 it back nr.ound. Thank you. Were you two hanging en
24 Q After about 10 mmutes, ‘what did you'all-do? - the buoy line?
25 A‘ Thcn we swam out to 1he buoy line. = A Not hanging Because on the line, it's kind

70 72

1 Q. I'm lony, T'm just trying to kind.of markit ' oflike a stiff pole and yon can kind of Tike sit,

7 endy nde, sol can see. 7. float there. So we were sitting on it,

4 ’ A Uh-huh ) M Q. Okay. Can yan explain that to me a little

s Q. Tllen you swam dnvecﬂy out lo (he buoy lme’ ! bit better?

3 ' A YS . r A. Yeah. Soyou see the orange floatation

4 Q :Oluy. Do you remembeér dbing'l_fnl. v » devices? Y

! !l;efi,ﬁaﬂy? o ’ Q. Yeah. I'm going to try and get yo;x a closer

2 /L ‘ Yé * up piclure.

“ Q Ohy Was Evin mmmmg in front nl’you, » A. Okay ) ’ ' .

. Tmext'to you; or hehind you? 0 (PLAINTIFF’S EXHIBIT NO 4S. MARKED FOR IDENTIFICATION)
T A 1 thk he was sort ofnan»and» behind - 4 Q. One second. Here you go. This may help. .
-4 'r'\ 0 ;)Iuy Hmv far dld you; aﬂ have o swim {mm i Let me hand ynu wha( l ve m-ri(ed as Exlubnl Vo 48, as.
L where! you couldn i mdx mymon nnhl you gol to the H in Sam. snd Tl also Innd - I Khmk tllnt s prolnbly
R buoy Ime" . ae lhg closul one that'l.bave. - Can you take a look at’
TR Penbsiré he tengih '> that and tell'meif that beips youexplait how it was |
E - Q. ~~‘W; i; nsho'r!“i’wnm. Iiké 100r 18 féet, ora LV " lbl}( you two were ;;andinfg or sitting on that rope
\ Imger smm. 1ike 30 ordn'?’ 1 o line? ' S 7
A pmbabvy like the 15 feet g A Ye
Q Ohy. And n.u. ‘what happened?” A Q. Okay.

@ A And mm we'got ta the buoy tihe and Vo kind 2 A. Youcan'—

ofsn( lhcre and !alked some more ' ’

’
Q. Let’s see. Do any of the pictures you have

" in front of you, 7 through 711, give 2 good picture of

vﬂlm }w were on the buoy line? Maybe thia will help.
(PLAINTTFFS EXHIBIT NO, 8A; MARKED FOR IDENTIFICATION)

a4

o5

Q. Wﬁy}ién_‘iymg n.ie. l-iiili.bit 4S and explainit - -
to me"

- A Okay Soyou see lh: orange ‘and then
bc!w:en each oflhe orangc buoys there’s like a white
p|pq; !(iqd of_, .cqbvlc‘ We were sitting on 'that

18 (Pages 69 to 72)
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Q. Did you see anybody else come to the

playground area?

A, No.

Q. | Did you see anybody else come to the beach
area?

A, No.

Q. . Have you‘or Evan left anything on the beach

area itself?
A. I think just our clothes and our towels and
stuff.

Q. Okay. After sitting_on'the rope line, what

‘did you and Evan do?

A. We talked. And, one time, we did go down and
touch the bottom.
Q. And after that, what did you all do?
N A. Then that'’s when we started taiking'about the
_dock and how it would be fun to go jump'off of it.
MR. KROMPECHER: Okay.. “et me just take
a quick break. I have to use the
restroom real quick. I'1l1l be righﬁ
back.
(OFF THE RECORD / 3:57 P.M. - 4:01 P.M.)

BY MR. KROMPECHER: -

Q. Ali right. Wé are back on the record. When

you and Evan arrived to the beach, did you see any
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signs looked like the one depicted on the right side of

signs?
A, Yes.b There are signs on the beach area.
Q. How many signs did you all see?
A. I know there’s two.

Q. What do the signs say?
A. Essentially, swim at your own risk.
Q. I think if you look at 7E -- do you have that

in front of you? Or 7F, also, if that has it.

A. = Yes.
| Q. I think 7E is closer up.
AL  Yes.

Q. Is it? Okay. Is that the sign, or is that
one of the signs-youbsaw on the beach that day?

A, Yes. '

Q. And how long had that sign been on that
beach? |

A. I think all my life.

-Q. ,To‘the_best pf your memory, you’ve always
recalled there'being two signs on the beach?
AL Yes? ' ; : ' ’

Q. And ﬁo the best of your memory, have those

TE?
/
A. Yes.

Q. Have you ever seen anything hanging from

w846 dkL. SUPPORT . COM
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A} No.

Q. How about dock Number B?

A, No. N

Q. So any occasion you’ve had to see anybody
else swimming in the waters of Lake Murray was confined
to dock Number C? |

MR. STEGMAIER: Object to the form.

A, Yes.

Q. Ivﬁhink the last part we left off, you were
Saying that yog?and Evan were on the rope line and
started to talk about jumping offvthe dock?

A. Yes.

Q. Can you tell me about that conversation?
A. Yeah. While we were sitting on the rope

line, just talkingp we were looking at the dock and he
said, méybe we should go over there. And I seemed
hesitant, but I didn’'t see énything really wrong with
it because we both seemed_like we could swim and all
that. So T was like, yeah, I guess so. And there
Qasn't any boats coming in and out of the area where it
was crézy, : -

Q. All right. Was it usuél for you to see boats
coming in and out of that dock area?.

A. Sometimes, yes.

Q. Before you all got off the rope line, what
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was the weather liké?

A. | It was overcast.

Q. Was it windy?

A. Maybe a little, but' I don’t remember it being
very strong or anything;

Q. Was it drizzling or raining?

A. No.

Q. : Had you heard any thundef?

A. .NO. |

Q. Had you seen any lightning?

A No.

Q. "When you were on the rope liné, were you able
té see anybody in the pool area? |

A. No. | |

Q. Did you look?

A, I don't think sO.

©. Was it dark enough that there was artificial
'light at the island?

A No.

Q. Okay. And is there artificial light posfs
around the island?

A. Yes.

0. At some certain time, when it gets dark
enough, those lights go on. Correct?

A. Yes,

- WiWPsUBLHEAL. SUPPORT . COM



10

Il

12

13

81

- Q. -Okay. How did you all get from the rope line

* fo the dack? -

A" We swaih back the béach arca, on the sand,
and then we'walked around by the shelters onto the
dock..

between.the shelter and thié Wiiter;

“did you walk "
Betvicéi the shelter and the paved drive?

A" Be(wcen the shelter-and the paVed drive.

Q. Okay. ’m going to — before I hénd yé)u‘ some
more pictures, will you look through 7 — 7A through
7I1. And I will tell you these pictures were taken a

couple of months ago —

A, Uh-huh,

Q. —during what’s called a site inspection.
So these were not taken in 2011.

A, Uh-huh, :

Q. Will you take a look at those pictures, one
at a time, and tell me if the picture looks the same

that you remember that area looking in June of 20117

‘We'll just start with 7.

A. Yeah. Yeah, it_looks the same,
Q. Okay. 7A?

A. Looks the same.

Q. TB?

Q. Okay. When you walked around, did.you waik

83

to find them. 3
A.. Okay. ’
(PLAINTIFF'S EXHIBIT NO, 9: MARKED FOR IDENTIFICATION)

" (PLAINTIFF'S EXHIBIT NO, 9A; MARKED FOR IDENTIFICATION)

(PLAINTIFF'S EXHIBIT NO, 9B; MARKED FOR IDENTIFICATION)

Q. Okay. The first three I've marked — I've
.prtviuully marked as Exhibit No, 9, 9A and 9B. And
I’ll ask you to alse look on Exhibit No. 3. Do you
knaw (he letters of the shelters or (ihe numbers of the
shelters? I'm sorry

A. Not off the top of my head,

Q. Okay. If you look at Exhibit No. 3, seven is
the shelter closest to the brach, and then eight, and
then nine is a long one that’s divided up into two
halves.

A, Ub-huh

Q. And then 9C is a separate sheller. So you
use that, No. 3, to help you a lilllg bit. These

pictures should mark the shelter numbers. Here’s 9,

. 9A,9B. Okay. I'm also going to hand you four more.

(PLAINTIFF'S EXHIBIT NO. 8L; MARKED FOR IDENTIFICATION)

(PLAINTIFF'S ;-:kumrr NO. 8M; MARKED FOR IDENTIFICATION)

(PLAINTIFF'S EXHIBIT NO. 3N; MARKED FOR IDENTIFICATION)

(PLAINTIFI"S EXHIBIT NO. 30; MARKED FOR IDENTIFICATION)
MR SEMK Thank you,

82

. Looks the same.
7C?
. Looks the same,
I think there’s a 7D somewhere in here?
Igotit:
. Okay. 7D?
Yeah, looks the same.
7E?
Tt looks the same,
TF? :
Looks the same:
7G?
Looks the same.
7H?
It looks the same.
And 71?
, It looks the same, .
And 7117

. Tt looks the same.

POPRLIZPOPRLPLPRPOPL>»R P

Q. Okay. I’m going to give you some pictures
that, basically, kind of walk from the beach to the
dock area? .

A. Okay.,

* Q. Just give me a second. I’m going to have to

show them to your attorney first, so give me a second

20
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BY MR, KROMPECHER:

Q. I have marked these Exhibit 8L, 8M, 8N, as in
Nancy, and 80, as in octopus. Let me hand those te
yoﬁ. And "l represent to you that the dock you see

on8L— '

A: Uh-huh,

Q. - that’s the dock where you and Evan jﬁmped
off of. So to give you some perspective.

A. Okay, o

Q. Will you look through those pictures and tel
me if any of those pictures help you explain how it was
that you walked from the beach to the dock?

A Yeah, So— '

Q. And I think — do you have a No. 9 in front
of you? I think you do. Yeah, it’s —

A TI've gotSA.

Q. Okay. That may help you as well.

A. Yeah, So from Exhibit No, 9, we got out on
the sand and we went around the outside, And you can
see the swing right there.

Q. Yeah. On Exhibit No. 9 on the right-hand
side?

A. Yes,

Q. Okay.

A. And I think that was shelter 9A/9B, the one
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(PLAINTIFFfS.EXHIBIT NO. 8E;'MARKED'FOR IDENTIFICATION)
(PLAINTIFF'S EXHIBIf NC. 8F; MARKED'FOR IDENTIFICATION)
(PLAINTIFF’S EXHIBIT NO. 8G; MARKED FOR IDENTIFICATION)

Q. Okay. Let me hand you what I’'ve marked as
Exhibit No;_é, 8A, 8B, as in boy, 8C, as in cat, 8D, as
in David, 8E, as in Edward,'8F, as in Frank, ana 8G, as
in good. | . | >

A. Okay. I think I have 8A and C right here.

'Q. Will you put those in order for me, piease?

A.'.\Sure. | |

Q. Let me direct your éttention~to 8B, as in
‘boy. |

A Okay.

-\{ 0. Will you look'on the left-and side of thaﬁ;
and there’s not really a path, but there’s an areé
Between the trees. Would that have been where you
walked thfough to get past the shelters to the 40§k?
/A.' Yés.
Q. Okay. And there’'s a sign on the bottom of
8B, as in boy, and I’'ll represent to you if you look at

8A and 8B, that’s the sign that you see at the bottom.

A. Yes.
Q. So that sign is right in front of the dock?
A. Yes.

Q. Okay. Let me direct your attention to the
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sign, to Exhibit No. 8. Was that sign there on June

15, 20112

A. I think so.
Q. Okay. Do you have an independent memory of

" there being a sign next to the dock?

- A, Yes.
Q. Okay. Would it be‘fair to séy thatvexactly
what the'sign‘said'is not something you remembef?
. A. i remember it was essentially‘like fhe nb
fishing, sunbathing, or swimming.
Q. | Okay. So the top part.of_it?
»A, Yes, that's right.
Vé. The part that’s yellow on four exhibit?
_ A. _ Yes.

Q. Okay: ‘Dé you remember whether the bottom

part of that sign was there on June 15, 20112 o

A. I can't remember;

Q. When you and Evan walkéd from the beach,
behind’the swings} next to the shelters, and-to the
dock area -—-

A. Uh-huh.

Q. During that time, didvyou seevahyone else?

A. That’s when we saw the Ferguson’s, I think
there name 1is?

Q. The --
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direction, that you can recall?

A ' Tthink they acknowledged that we were
walking past, but that was it.

Q. Was anybody else with them".'

A. Not that I recall, .

Q. Did you see anyone in the shelters?

A, No

Q. Aside from Kim and Evan Mg_l’hérson. either in
or around that vehi:cle you described, did you see
anyone—else during your walk from the swimming beach to
the dflck?

89

91

(PLAINTIFF’S EXHIBIT NO 8H, MARKED FOR IDENTIFICATION) 4
(PLAINTIFF'S EXHIBIT NO. 8T, MARKED FOR IDENTTFICATION)
(PLAINTIFF'S EXHIBIT NO 8J; MARKED FOR IDENTIFICATION)
(PLAINTIFF'S EXHIBIT NO, 8K; MARKED FOR IDENTIFICATION)
MR STEGMAIER: Thank you

Q. Okay. Let me hand you what I've marked as
Plaintifls 8H, as in house, 8, 8J, and 8K. Could you
take a look at that?

A Sure

Q. As far as you can rememixr, E: that how the

dock has always looked?

12 A No. 2 A Yes
13 Q. Befare we look at the pictures, do you 1 " Q. Doyou know what a cleat is on a dock?
H remember tﬁéie.being any ﬂoamﬁnﬁ devices hanging in R A. s that where you hook the boat up?
15 front of, near, or on the dock? 3 Q. Yes. It’s a metal thing that you tie the
16 A No.. T & boal line to. -
17 Q. Do you remember we looked at the pictures in = A Yes
18 the storage room of the ring buoy that was white - Q. Okay. As far as you can remember, has there
19 A. Yeah i ziways been boat cleats on that docké :
20 Q. —and then we looked at a linear, red A Yes
21 /.ﬂunl‘u!ionrd;‘,\‘.iéc,‘lhc wo urange v.;uhml and that ‘ =t Q. Okay. Doyou lmve 8G in front of you? [
22 }j‘éfﬁnn.g:_hpg[d. You cin look at it u~gn_ivn. 7 thinki’s—ao
23 A Yeali | icigimber. EN A I've got — this one?
24 Q'.‘ Okay.’ Did you see anything like those items > Q. Yeah. Do you see that sign on H — an 8G?
25 hanging anywhere on, next to, or near the dock? > A Yes
90 ' 92
1 ‘A No~ 1 Q. Do you recall that sign being there on June
2 Q. Olay. Aside from the sign you just spoke 21520012 :
3 about — 3 A. 1think so, but I don’t really remember.
4 A. Uh-huh, 4 Q. Okay. Did you and Evan talk about anything
5 Q. — do you remember seeing any other signs at, s from the time you left the rope line, swam back to the
6 on, or near the dock? 6 beach, walked behind the swings, and arrived at the
? A. Not that I recall, 7 dock, that you can remember?
8 -Q. Was this the first time that you had stepped 8 A. Nothing of importance,
9 foot on ti_l«;;dock'.’ = 3 Q. Okay. Did you have any more discussions
1o "A.” No. I'd done it in previous years. 10 about what you were going to do when you got to the
n Q. Okay. And I think 1 remember your prior u dock?
12 testimony. Was this the first time you had ever jumped 12 A. Not that I recall,
13 offthe dock? 13 Q. Okay. When you got to the dock, ‘caii you tell
14 A. Correct, 14 me what l!apf)_'eneqt’ And feel free to use the pictures to
15 Q. Okay. But you had been on the dock before? 15 heip e understand where you were on the dock.
16 A Yes, . 16 A. - Ycah, So we got on the do;:k and it was — in
v Q. Olay. Will you look at picture — i'm sofry, 17 " §J, that is where we had stopped, between the middle
18 Exhibit No. 8E, as in Edward. Has the dock, as long as 18 polc ‘And there is the '!as'l pole, so three poles ina
19 );ougan r&nghlli’el‘, always looked that way? 19 row on each side,
20 A. Yes, 2 Q. Jﬁst let me get to that real quick. Sorry.
o Q. Would you agree with me that the first balf 21 8], right?
a2 of the dock is not fleating, and then there is, like, a 22 A, Yeah, and 8E,
22 bridge ramp, and then there’s the last part of the dock 23 Q. And 8E?
24 that is floating? ' 24 A. Yeah.
s A. Yes, 25 Q. Okay. Soif [ put 8E and 8J together, then

23 (Pages 89 to 92)
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}

can you tell me where it was that you two ended up on

the dock before you jumped off?

A. Yeah. So if you’re looking at 8E, on the
left-hand side -- so if you’re looking at the three
poles -- the three.left poles, we were between the last

two.

Q. Okay. So the last two on the side of the dock

closest to the swimming beach?

A, Correct.

Q. Okay; Then what happened?

A. Then he jumped inAfirst and I waited about 30

'seconds so he could move out of the way.and then I

jumped in.
Q. Okay. When you were walking across onto the

end of the dock, did you see anybody else on the

island?
A. No.
Q. Were you able to see over to the swimming

pool area to see if there were any lifeguards or
anybody arbund the pool-?
A. I didn’t look that way, no.

Q. Were the artificial lights on at that time?

A, No.
Q. Did you see anybody on the beach?
A. No.
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30 seconds of time until he got out of your way, was he

N

kicking his legs?
| A. I think sSo.
Q. Okay. How far away did he get from the dock
beforé you jumped in?
A; Maybe five feet.

Q. Okay. And then what happened?

A. And then that’s when. I jumped in.-

Q. And then what happened --

A. Oh, and then --

Q. -- after you jumped in?

A. And then I started swimming back to the rope.

Q. Okay. When you all jumped off the dock and

started swimming back towards the rope,.were you aiming

at a certain part of the rope or a certain part of the
beach? -
A. Just the closest part of the rope that we

could gét to.

Q. Where was Evan in'compa:ison_to'where you
were?

“A. By the time I had started swimming, he was
about -- a little bit behind me.

Q. Okay. And at some point did you pass Evan?

A. Yes.

Q. Okay. Why don’t you just tell me, in your
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own words, after you jumped in and you started to sﬁim)
what it is that you remember happening?

A. So i swam past him going to the rope line,
and maybe 5-10 feet past him, that’s when he started,
like, kind of calling my ﬁame, saying help. And.I
thought maybe he was kidding and I kind of, like,
turned arcund while I was still'swimminé. ‘And theﬁ

that’s when I realized he was struggling. .

So I swam back. to him, and that’s when I told

him, “Get on your back.” And I tried to help'him, but
then he grabbed onto me and he stafted pushing me
under. And then I}managed to pull away from him and I
swam back over ~-- I swam to the rope.trying to catch nmy
breath. And so IAswam back to the rope trying to catch
my breath, and that’s when I looked back at him and I
saw that he had went under the water.

And I tried to swim back over to him, and I
dove under to where he was, tfyihg to pull him back up
to the surface, but I.was tired, he was heavy, and I

couldn’t. So by the time I popped back up in the

‘water, I was swimming back toward the line, and I

looked up to see if the people were -- the couple was
still there. And that’s when I started screaming for
help.

Q. Okay. Let me tell you in advance of these
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A, Yes.
Q. And then you tried to swimAback to Evan?
A, Yes. |
Q. You ﬁent under, he was heavy, you came up and

' then you tried to go back to the rope line again?

A. Yes.

Q. Okay. I just wanted to make sure I had down
the back and forth. The first time thaf you heard Evan
say something that sounded like he needed help, how.
loud was it? Do you remember?

A. He wasn’t, like, screaming it, but it was
audible.

Q. And do you know, approximately, how far away
you were the first time you heard that sound?

A. Maybe that’s when I was the five-ish [ph] or
so feet away.

Q. Okay. When yqu'turned around and saw Evan

for the first time, in response to his audible sounds

- he was making, what did he look like?

A. He just kind of had that panicked look on his
face.

Q. Was he swimming the crawl, like we talked
about before? Or was he dog paddling, or was he

treading water? What did he physically look like he

was doing?
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Q.

It looked like he was treading water.
Was his entire head out of the water?
Yes.

Okay. Approximately, how long did it take

you to get back into an arms-length reach of where Evan

was?

A.

remember.

Q.

Maybe a minute, less. I can’t really

I understand. I'm just going to askAyou to

do your best.

A. Yeah.
Q. Was there anything about the condition of the
water that it was making -- I’'m sorry, strike that.

Was there anything about the condition of the

water that was making it difficult for you to swim?

A.

9.

]

Q.
A

Q.

No. It was very smocth that day.

Okay. So there was no waves in the water?

No.

No current?

No.

When you got back to Evan the first time,

were you close enough where you could touch him?

A.

Q..

Yes,

Okay. I may characterize it as a struggle

. between you two, but how long did you and him stay
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within an arm—length before you turned around again and'
went back towards the line?

A. I don’t know. Maybe a minute, two. It felt
like forever. 1I’'m not sure. |

,Q..‘ Can you explain to me what your efforts were
at that time; the first time you went back and you were
within an arms reachvof Evan?

A. I was -- when I took swimming lessons, I had
always been told to swim'on your back when you got in,
like, that situation. So I was_just trying to relay.
that to him, so maybe he could, you know, figure.it

out, calm down, so that he could manage to get back to

the rope.
Q. Okay. So y§u were speaking to Evén?
A. Yes. |
Q. Okay. Did you have occasion to touch Evan at

that point in time?

A, I don't recall me touching him, but he had

touched me.

Q. Was he reaching out for you?

A, Yes.
Q. Was he continuing to say anything?
A, I don’t -- like, help, but I don’t really

remember him saying much.

. Q. Okay. After a period of time, you turned
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we have té'mark.anything else on that? Can you mark‘on
Exhibit No. 7 where your stuff was on the beach?

A. I think it was right around here.

Q. Okay. You can just writé “stuff.”

A. Okay;

Q. Who did you go back .to the beémch with to

gather your items?

A. I think it was just her and me.

Q. Once you. gathered your items, what happened
next? |

A, Then we just sat at the shelter and waited.

Q. Did you return to the shelters 92 and B, the

larger ones?

A, Yes.

Q. Okay. Did it start raining at some point?
A Yes.

Q. Do you remember when it started to rain®?

A. I think it was like a little éfter we had got

baék»to the'shelteré, 9A and B.

Q. Okay. Did the wind ever pick up, that you
remember?

A. I think it did a little after it started
raining. |

Q. Did you hear thunder?

A. I don't recall thunder.
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Q. Did you see lightning?

A. No.

Q. As long as you were by the water that
evening, did you ever see, observe, anything about the
water that had changed?

A. I know. 1t started getting a little rough at
that point, when the storm had rolled in.

Q. Okay. At what poinﬁ -~ when you say the
storm had rolled in, at whaﬁ pqint during the course of

the evening do you believe that the storm had rolled

in?

A. Like time—wise?

Q. 'Yeah. So in the events that we just talked
about --

A.  Yeah.

Q. --.at what‘point in time did you'believe the

storm sta;ted to roll in?

A, Just a little after wé had got back to that
Shélter. | |

Q. Once you got your items from the beach?

A. Yes. Yeah.

Q. Okay. What else can you tell me about the
condition of the sky, the air, the water, that you
haven’t already told mé, once the storh rolled in?

A. Not ~- I mean, the clouds got a little bit
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Q. That’'s good. And I think he was also a
candidate for.law enforcement, too, as well?

A, Yes. |

Q. All right. So you kneﬁ him, at that point in
time, to be at least 21. So that would obviously make
him an adult. Correﬁt?

A, Correct.

Q. Now you went to Dutch Fork. Right?

A. Yes.
Q. But was he from Irmo?
A I want to say yes.

Q. Okay. So do you know where he lived,

approximately, in relation to Beef O’ Brady’s and Route

6?

A. No.
Q. . Okay. You didn’t have any idea.where he
lived, but you think he might have graduated from Irmo?
i A, I think so. | |
Q. Okay. Based on yquf experience just growing
ﬁp in the Dutch Fork, whether you're from Irmo or
whether you’'re from Dutch Fork High School, Lake Murray
.is just part of being frbm'around there, isn’t it?
A. Yes.
| - MR. KROMPECHER: Object to the form.

Q. Was -- was Mr. Myers familiar with Lake
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Murraf?
MR. KROMPECHER: Object to the form.
A. I think so. |
Q. Counselvhad asked-you about the conditions of
the water at the time of the accident, and your

testimony was that it wés smooth?

A. . Yes.

MR. KROMPECHER: Object to the form. -
Q. Is that correct?
A.  Yes.

MR. KROMPECHER; s§me objection.
Q. Was it daylight?
A. Yes.,
Q. . There’'s an intimation hére, by virtue of the
fact thgt it rained afterwards; that somehow thé wind

or the weather caused Mr. Myers to die. 1In your

- opinion, .is that in fact the case?

MR. KROMPECHER: Object to the form.

A. No. /

Q. ~ So in your opinion, it was nothing aboﬁt'the
weatﬁer or the wind or the Qaﬁer that would have caused
Mr. Myers to drown?

A. Correct.

MR. KROMPECHER: Object fo the form.

Q. At the time of the accident, I think it’'s
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been well depicted in the exhibits that you’ve seen

‘today, but, Mr, Myers drowned'outside the roped area at

the swimming beach. Did he not?:

A. Correct.

Q. It was actually his idea to get out of'the
watér and walk around to the dock?
A, Yes. | _
MR. KROMPECHER: Object to ﬁhe form.
Q. Did y9ubhave to'coerqe or-threaﬁen orAchide-
him into leaving thelwater to go over there?

A No.

MR. KROMPECHER: Object to-the form.
Q. Because, again, it ﬁas his idea. Wasn’t it?
A. Yes.

MR. KROMPECHER: Object to the form.
Q. Was there a ladder -- I'm sure you’ ve been to

plenty of docks around Lake Murray where there are
ladders on people’s docks. Was there a ladder at the

-- at the dock that you all jumped off of?

A. No.
Q. Would you mind -- I know there is a ton of
documents here, but there’s a document -- there is an

exhibit labeled “8A.”
A, 8A?

Q. And that’s the document where you were asked
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to show where Mr. Myeis -- where you had lost sight of
Mr. Myers. |

A. This one?

Q. Yes, ma’?m.- Counse1 had asked whether Mr.

Myers was closer to the dock or the ropevline at the
time you lost sight of him. And of course, we're
looking again -- I said 8A, but we're actually looking
at Exhibit 80. And that’s your circle. Correct?

A. Yes.

And fou wrote Evan there. Correct?

A. - Yes.

Q. And you were also asked a question about,
well, Mandy, why did you choose to swim towaf&svthe.'
}ope lihe versus the dock. 1Is it fair to say thaf at
the point in time wheré-Mr. Myers was having
difficulty, you were -- you were, arguaﬁly,VEIOSer tp
the rope line? .

MR.: KROMPECHER: Object to the form.

A. Yes. B |

Q. Okay. And as you have drawn the circle where

you last saw Mr. Myers, is it fair to say that he was

essentially in the middle, between the dock, and the
rope line? |
MR. KROMPECHER: Object to the form.

“A. Yes.
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Q. You had been asked about the previous visit
with you'and Evan and Andrew the week befofe, did --
and I think you ﬁight have already been asked this
question, but let me ask you this; did Evan demonstrate

any reticence about being in the water, inability to

- swim, or anything along those lines, as it related to

being in the water that week before? .
| MR. KROMPECHER: Object to the form.
"A.  No. | |
Q. Okay. In your opinion, did hé know and
appreciaté the fact that he was.swimming aréund.in a
lake? " | \
A; - Yes.
MR. STEGMAIER: Okay. TIf you’ll --
counsel, if you’ll give us-abbut 30
seconds, I’ll consult with éo—éounsel

and we might .be done.

MR. KROMPECHER: Uh-huh.

BY MR. STEGMAIER: ’ i

Q. Just one last question, and I think itfs

already been pretty well documented. But at the time

of the accident, it was still daylight. Wasn’t it?
A. Yes.
MR. STEGMATER: All right. Counsel,

that’s all the questions I have.
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REDIRECT EXAMINATION
BY MR. KROMPECHER:

Q. Ms. Bellamy, do you have any degree,
certification or a licensure in water safety?

A. No,

Q. Do you bave any experience, training, or
education in human behavior analysis or human factors
analysis?

A, No.

Q. De you have any experience, training,
behavior in pathology?

A. No-

Q. Have you read the autopsy in this case?

A. No,

Q. Ifyou had available to you, anything to help
youAti"’y‘nnd rescue Evan, would you have done everything
possiblé to do so?

A O_i:'édiirsc.

MR, STEGMAIER: Object to the form,

Q. "Ifyou would bave had the ability to use a
floatation device or a life — water rescue device,
would you have done so? ’

A, Yes,

0‘:, Tl;erc was nothing prthnﬁng'you from

swimlfl_i_ijg b'ﬁ"gk_ to that dock, was there?

<

CERTIFICATE OF REPORTER
1, CECILIA ENGL!iRT, COURT REPOR"TER AND NOTARY

* PUBLIC FOR THE STATE OF SOUTH CAROLINA, DO HEREBY CERTIFY

THAT I REPORTED THE DEPOSTTION OF MANDY NICOLE BELLAMY ON
AUGUST 4, 2015; THAT THE WITNESS WAS FIRST DULY SWORN BY
ME AND THAT THE FOREGOING 150 PAGES CONSTITUTE A TRUE AND
CORRECT TRANSCRIPTION OF THE AFOREMENTIONED DEPbSmON

| FURTHER CERTIFY THAT I AM NEITHER ATTORNEY
NOR COUNSEL FOR, NOR RELATED TO OR EMPLOYED BY ANY OF THE
PARTIES CONNECTED WTTH THIS ACTION, NOR AM [ FINANCIALLY
INTERESTED N SAID CAUSE.

T FURTHER CERTIFY THAT THE ORIGINAL OF SAID
TRANSCRIPT SHALL BE SEALED AND DELIVERED TO FEDRO
KROMPECHER. ESQUIRE. 4010 BARRETT DRIVE, SUITE 203.
RALEIGH. NORTH CAROLINA, THAT THIS ORIGINAL TRANSCRIPT
SHALL BE RETAINED BY THE ABOVE PARTY. WHO WILL BE
RESPONSIBLE FOR FILING SAME WITH COURT PRIOR TQ TRIAL OR
ANY HEARING WHICH MIGHT RESULT IN A FINAL ORDER ON ANY
ISSUE

¢ IN'WITNESS WHEREOQF. I SET MY HAND AND SEAL THIS

2IST DAY OF AUGUST. 2015,

.

© CECILIA ENGLERT, COURT REPORTER

MY COMMISSION EXPIRES JUNE 3, 2018 '
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MR KROMPECHER: Okay. 1have no
further questions for you Thank you

for your time. ’ ‘
THE REPORTER: Are you done?

MR. STEGMAIER: Just one second.
THIiREPORTER: Okay. .

MR; STEGMAIER: That’s all the questions

[y

we've got; Thank you.-
(FURTHER DEPONENT SAYETH NOT.)

(THERE BEING NOTHING FURTHER, THE DEPOSITION

OF MANDY BELLAMY CONCLUDED AT 6:02 P.M,)

4

152

VERIFICATION OF DEPONENT
I. MANDY NICOLE BELLAMY. HAVE READ THE
FOREGOING DEPOSITION TESTIMONY. WHICH WAS REPORTED BY
CECILIA ENGLERT, COURT REPORTER AND NOTARY PUBLIC [N AND

FOR THE STATE OF SOUTH CAROLINA, ON AUGUST 4. 2015.

1 FIND THE TRANSCRIPT OF THE DEPOSITION T0 BE ‘
A TRUE AND ACCURATE TRANSCRIPT ACCORDING TO MY TESTIMONY
ON THAT DATE, WITH THE EXCEPTION OF chREcnoNs
AS LISTED ON THE ATTACHED ERRATA SHEET, WHICH WAS

« COMPLETED BY ME

MANDY NICOLE BELLAMY DATE

38 (Pages 149 to 152)
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Pine Island‘Club at
‘Lake Murray, et al.

State of South Carolina
Court of Common Pleas
County of Lexington

Cassandra M. Myers and
Bartholomew Myers as
Co-Personal Representatives
of ‘the Estate of-

Evan M. Myers,

Transcript of Record

Plaintiffs, ,
‘ 14-CP-32-2210

V&

The Consolidated Employee
Recreation Clubs, a
nonprofit organlzatlon a/k/a

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Défeﬁdants.

e ey T

December 11, 2015
Lexington, South Carolina
BEFORE:

The Honorable William P. Keesley, Judge.

APPEARANCE S:

Pedro Krompecher, Esquire
Attorney for the Plaintiffs

Christian Stegmaier, Eéquire

David Kiebler, Esquire
Attorneys for the Defendants

Stacy L. Sheppard, RPR
Circuit Court Reporter
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WITNESSESP

I NDEX

DIRECT CROSS REDIRECT RECROSS

)

(There were no witnesses.)

"EXHIBITS

DESCRIPTION

(There were no exhibits.)
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(The following proceedings were held on
December 11, 2015.)

THE COURT: All right. Let'me hear from the
moving party, please. |
h MR. STEGMAIERE Good morning, sir. Christian ¢
Stegmaier from Collins and Lacy. We represent the
defendants in this case. May I approach, sir?

THE COUﬁT: Yes, sir.

MR.. STEGMAIER: We had transmitted to chambers
Yesterday‘afternoon the briefing,-but in fhe
interest of saving paper,vfor the Court, we brought
our other copies and brought one for Ms. Marsh as
well., As Well[.we have cbpies of the éases for your
use_too as well, sir.

. THE COURT: = A1l right.

MR; STEGMAIER; You had the opportunity on é
multitude of occasions, sir, to hear about this case
throuéh the various status coﬁferences that have
oqcurred, so I won't belabor the point, but
nevertheless let me just briefly go ovér the basic
facts ofAthis Case.) | |

The date of -- this is a wronéful death
survival action emanéting from a June 15, 2011,
acCidehtal drowning at Pine Island Club here in

Lexington County. I'm certain that the Court is
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more likely than'not familiar with the Pine Island
Club. 1It's a private nonprofit entity. Separate
and distinct from the other defendants in this case,
which have beeﬁ named as South Cérolina_Elect:ic and
Gas, as well as.SCANA, our position as articulated
nof oﬁly in our pleadings, but as well in the

briefing to the Court today is that the Pine Island

}Club, more specifically the Consolidated Employee

Recreation Club, is the:true‘party in interest in
this case based on the pleadings. -
‘The plaintiffs' decedent in this case is a

gentleman by the name of Evan Myers. ~ And he was an

-

adult at the time of his death, and that's important
that we keep that in mind with regard to the

ultimate analysis and disposition of this case.

Mr. Myers was the guest of Mandy Bellamy, who is the

child of Raléh Bellamy, who is a ldng;term employee
of SCE&G.

-As this Court 1is, more likeiy than not,
familiar, membership with regard to Pine Island. Club
is premised upon your'employment.or affiliatién with
SCE&G.and/or~SCANA. So Mandy Bellamy, by virtue of
the fact that she was a child of a member, was --
had permission, was entitled to come onto Pine

Island. Mr. Myers was his guest -- was her guest.
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Mr. Myers had been to ﬁhe club before as articulated
not only in the pleadings in this'case, but as well
as recognized by the plaintiffs' response to our
motion for summary judgment.

Long story short is the reason why Mr. Myers

~and Ms. Bellamy had come out to Pine Island Club was

to swim and to recreate and that, in'fact; is what
occurred. They had spent some time at the swimming
beagh. And during the time that they wére in the -
swimmihg-beach, they had swaﬁ out to_a'rope'that had
been strung-out there that deliﬁeated the swimming’
beach from the rest of the lake. And, again, we
reiterate and will éoﬁtinﬁe to reiterate thétvthe
¢club does not own or‘operate the_lake."Lake Murray,
of courée, is what we're talking about.

Duping the course when they‘were out on the
rope, Mr. Myers suggested that fhe two of them get
out of the swimming area, walk around and'jﬁmp off a
boat dock. AndIWhat‘s important abqut fhat is that
the boat dock ¢contained signage.- Ahd,‘of course,
the plaintiff has.had the opportunity to come out
and. inspect the property. And I think plaintiffs’
counsel would freély recognize and acknowledge that
theré .is signage at the boat dock that prohibited

swimming among other activities on or near the dock
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area.

There's an affidavit to that effect that was

included in our materials that have been submitted

to the Cdurt by the president of the club on 2011.
She states uﬁder oath that that signage did, in
fact,~éxist on June 15, 2011.

When they got out to the dock -- and what's
important too is keep in mind, at this point in
time, Ms. Bellamy is college aged and her father has
worked for the power compaﬁy for years on end énd
éhe’has_gone‘out to Pine Island from childhood. She
stated in her deposition that this is the first tiﬁe
she'd ever been out on the boat dock to swim, but
Mr:AMyérs héd advised that thaf’s.what he wanted to
do and shé went out there with him and they jumped
off the dock. o | |

When they jumped off the dock -- what's
important also'fbr purposes of this analysis, and I
can't reiterafe‘this enough, 1is becaﬁse when we're
télking about duty and the application of duty,

Mr. Myers and Ms. Bellamy left the premises that is
the Pine island-Club and instead jumped into the
fresh water -- fresh waters of Lake Murray. Lakev
Murray, of course, with regard to the land |

underneath Lake Murray is owned and operated by

Page 352 of 414



10

11

12

13

14"

15

16

17 -

18

19

- 20

21

22

23

24

25

SCE&G not Pine Island Club, a separate and distinct
entity.

When they got into the water, Mr. Myérs
challenged Bellamy to'a race from the dock to the
rope at theAswimmihg area. And I'll make this
representation, and plaiﬁtiffs; CounselAcaﬁ agree
with me or not agree with me, but there's probably a
distance ﬁf atbleést a hundred yards, if not more,
between the dock to the swimming -- back to the
SWimmingtarea. ‘

Once theyrmgde the halfway ﬁark, Mr. Myers
encountered trouble and developed apparent |
difficuity. Despite Ms. Bellamy's best attempts at
trying to rescue him, unfortunatel?, Mr.‘Myefs
drowned. Again, Ms. Bellamy had expendediall
efforts herself to help Mr. Myers. She teStified to
fhe same under oath when she was deposed.

And, .again, Judge, with regard to -- or, I

:guess,~withOut regard to legal liability or'fault or

anything along those analysis, the club in this case

and SCANA and SCE&G, they freely acknowledge that

"'this is a very, very unfortunate event and obviously

an outcome that nobody wanted or desired, but we
have to put emotion aside and we're in a court of

law at this point in time and a lawsuit that ‘had
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been filed --

of céurse, as this Couft knows, the theory of
recovery in this case has taken some wild divergent
paths. At one point, thelplaintiff élleged_that the
-- Ms. Bellamyfs boyfriend had killed Mr. Myers. At
one bther point, there had been an allegatién that
the boyfriend had beeﬁ>an employee in the club and
was‘eithef complicit directly in or watched
Mr. Myers die.

of éourée, we've been.able to establish by
clear qﬁd convincing evidence that Mr. --

Ms. Bellamy's boyfriend, who's now her fiancé,
number one, knew about.Bellamy and Myers being Qut
there, Myers and Béllamy were school classmates,

Mr. -- the boyfriend did not work at:the club, the
boyfriénd wés not at the laké, the boyfriend was, in
fact, at the Cracker Barrel where he worked at the
time all of this happened. So the theory has widely
diverged . from one to the other.

Of course, we, from a Rule 11 standpoint, have
difficulty with what was originally pled, but
notwithstanding that, today we siﬁ here in sﬁmmary
judgment and you're, of course, well acquainﬁed with
the summary judgment §tandard.

We also want, with regard to the standard, want
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to reiterate that with regard -=- when this Court
considetrs summary Jjudgment -- of course, the Supreme
Court within recent years has injected this
scintilla of the evidence application in summary
judgment going back to the Newberry County premises
case by Judge Dodson, but ‘scintilla of the evidence
doesn't mean suspend allidisbelief. And as well?
the_ease law stands for the prepoeition‘that thie
COurt cannot ignore facts that are ﬁnfaVorable to

the nonmoving party and this Court must search proof

to_ascertaiﬁ whether real proof exists rather than a -

perfunctery or a shadowy one.
Concerning the arguments supporting summary

judgment, of course, what's alleged here is a

. negligence analysis. And this Court is well

familiar with negligénce analysis in this case as
far as the four-step process eﬁunciated byneuri
courts. As wellYWith regard to the negligence,
especially the premises liability context,vwe have

to observe or consider what the status of the

;plaintiff is at the time of the loss. And Judge

Ralph King Anderson's case in Sims versus Giles is,
of course, instructive with regard to that.
With -- concerning Mr. Myers' presence on the

property, at the club property at the time, we
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believe, established by; among other thinge, the
Vogt case, which has been iﬁjected into this
analysis by both the plaintiff and the defendant,
Mr. Myers was a licensee of the property at the
time. But by virtue and by operatien of the
Recreational Use Statute, again, the analysis
completely changes the minute Mr. Myers enters the
lake because he leaves. club property and he enters
the fresh waters of Lake Murray. And our assertion
is that he was neither an tnvitee'or a licensee at
that point.in time of anybody because the
Recreaticnal Use Statute found in chapter 27 -- I'm
sorry =- found in Title 27 of the 1976 Code applies.
As this Court ‘is ﬁore -- 1is well famiiiar‘with
regards to the Recreational Use Statute, landowners
owe no duty of. care to keep the premises safe fo;
recreational users and needvnot give any werning of
a dangerous condition, use, strheture.er activity on
the property. That's what the General Assembly has
said and that's what's been recognized by our
appellate courts, including Cole Vetsus South
Carolina Electric and Gas, which has been reviewed
both by the Ceurt of Appeals, as.well as the Supreme
Court. |

That case related to an accident that occurred
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directly across the lake on the Lexington‘side where
a youth had drowned and there had been the assertion
on the part of the powér -- there had been an
assertion on the part of the family that the power

company had a responsibility, had a duty to -- to

.that youth with regard to him being at the lake at

the recreational area. Ultimately, the circuit
court didn't agree. The Court of Appeals affirmed
as did the Supreme Court.

When an owner under the Recreational Use

© Statute permits a person to use property for

recreational_purposes without charges, that does not
extend any assurance that thevpremises is safe for
any purpose. And, of course, the premises that
we're talking about at this point in time is npt the
club, but the lake.

.Andrﬂ- Or confer upon such person the legal
status of én invitee or licensee toiwho a duty of
care is owed. By virtue of thé faét the plaintiff
had left the'premises,on‘Pine Island Club, the
decedent is neither an inviteevor iicensee of the
clhb at the time of the incident.

Again, we believe the Recreational Use Statute
standing alone is a mechanism for disposition of

this case in favor of the defendants. But
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irrespective of the Recreational Use Statute, there
are a multitude of othér reasons why summary o
judgmeﬁt should be granted in this case.

We take the position that Meadows versus
Heritage V%llaée Church énd Missionary Fellowship,
which I've haﬁded up to this courf, Which emanates a
1991-dispositioh by the Supreme Court, supports the
proposition thaf our courts have consistently held
that a landowner has no duty to warn of  the perils
of pbvious naturai, and‘tﬁat's'tbe Qperative word
there, qonditions gf which, in this case,'an invitee
is reasonably aWaré; That's what Meadows says.

'Of éourée, we don't beliéve that Mr;‘Myers was

either an invitee or a licensee, but our courts —--

the main théme'here is that our courts have held

.that you don't have a duty'to warn of obvious

natural cénditiOns, /

This ties back to the fact that Mr. Myers was
an adult at the.time; And, of course, Sims vé?sus
Giles, which'is a case that we previously
refereﬁced, talks about where the duties lie in
South Carolina as 1t relates to status. And, bf
coﬁrse, we have invitee, we have\licensee, we have
children and we have trespassers. And Mr. Myers was

not a child, he was an adult.
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And as we have argued iﬁ this case,-number one,
the conditions that weré extant in the lake were
opeh.and obvious. Anybody who is an adult is |
acquainted with the.fact that water can bé deep and.
there‘s'always a chance for drowning.\ The other

thing, too, that we assert is that Mr. Myers had

_been at the lake at this particular -- this very

same area.the Week before, so‘he was obviously
acquainted with the conditions that were extanf at
the property. |
. We also - notwithstanding-what Meadowé says,

there was an express édvisory, at_leést at thé
sWimming'beach, to swim at your own risk, and at the
dock, there was an expressed advisory or a.directive
of the prohibition not to swim off the dbck. . There
is no evidence of any'condition on Pine Islénd or at -
Lake Murray other than the water which caused the
death of Evan Myers. |

The second part -- or the third argument we.
would raise is asSumptienbof the risk,'essentially
comparative negligence'as a matter of law. Myers
was 21 years old. He knew and appreciated the
conditions. S

And althodgh it's not explicated within our

brief, I want to take this time to argue by analogy
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the very important case of Tobias Versus Sports'
Club. And I'm sure this Court is very familiar with
the fact that when we talk about alcohol liability
in South Caroliné, we have both first-party
liability and third-party liability as it relates to
service of an adult. |

Our courts have obviousiy,recognized through

the Marcum decision among others that there's

third—party liability that exists. But as it

relates to an adult intoxicatioﬁ of the first party
sent -- the first party since, there»is no
first-party liability in South Carolina. Tobias
Stands for that propdéi#ion. “And I've handedvthat
case up. "And the basis for that decision by the

Supreme Court is that public policy dictates that a

permit holder cannot be held liable where an adult,

somebody over the age of 21 years old, has knowingly

~and intox -- and intentionally gotten themselves

intoxicated.

We argue that by analdgy by virtue of the fact
that we believe good public policy not only
necessitates, but demands summary judgment be issued
in this case because if sﬁmmary judgment here were
to be denied and this case go forWérd to a jury,

this sends a dangerous precedent. It also creates a
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'chilling effect on both Commercial_and private

concerns that are éontiguous to the lake.
If somebody comes oh-your‘propérty and jumps, -
off the dock into the lake that théy don't own, how

are they all of a sudden responsible for any

~potential adverse ocutcome? .Public policy requires

that, in this case, the decedent not prevail in that

lcircumstance. So we obviously would look(to the

A

Tbbias case as a‘basis for summary>judgment in this
case.

Asvweli, if we want to get really deep info thé
analyéis, we can talk about trespésser liability in
aé huch as Myers; status as'a licensee on Pine
Island arguably was revoked when he walkeé onto thé
boat dock fof purposés of swimming. The case law in
this state.makes it cleér when a landowner does not -
possess liability for an outcome in such a
circumstance. The presence of a doCk'by Mr.'Myers
for swimming was neither invited or suffefed., No
one gave Mr;’Myers permission to swim. And with
regafd to the suffering element, there were signage
at tHe dock that-exbressLy stated, Do not swim off
this dock.

The Estaté of Adair versus L-J, Ihcdrporated,

which I've handed up too as well, emanates from our
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Court of Appeals. Judge Kittredge decided that
case. And that was a ATV -- that was actually a
Jeep accident that had occurred in some sand pits
where the fOlké had tféspassed upon property. And_
ultimately the éifcuit court and the Court of

4 ' .

Appeals upheld the fact thét when you're trespassing
oﬁ that point and you're an adult, there is no duty
of care except the duty not to do willful or wanton
injury.

And there's no evidence whatsoever that there
was any intent dr activity by the club in this'case
or anyone else that caused Mr. Myers willful»or
wanton injury. And we would suggest that would have
to be demonstrated by clear and éonvincing evidencé,
not necessarily by‘a prepondérance'bf the evidence,
when we-éet to that level of inquiry. So that is
the basis for summary judgment-in this case.

And I do want to talk a little bit about, just
for three minutes, about some of the arguments
raised by the plaintiff in this case. Plaintiff has
tried to rescue_this_case_from Summary judgment by
submitting somé affidavits from two alleged egperts
in this case.

I would assert to this Court or we would asse;t

to this Court that these affidavits are insufficient
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for purposes of the Rule 56 analysis by virtue of
the fact that carefuluinquiry into and careful
analysis of these affidavits demonstrate that while
these experts allege or layout alleged duties that
were owed by the -- by the club in this case to
Mr. Myers, there is no testimony uﬁder oath that
discusses either proximate -- that discusses
proximately caused damages, which is a requirement
in this state.

| There is no testimony that most probably what
the club did or didn't do to a reagdnable.degree of
cértainty, in fact, caused the death of Mr. Myers,

and that "is required and that's well stated not only

in our rule, but as well as in the case law that

interprets Rﬁle 56.

The other -- the last thing I want to mention
is that there had been a storm or a fainstorm that
appeared. And the plaintiffs in this case make much
of that in as much as they say, There was a storm
coming and the club should have done something to
warn or advise Mr. Myers of == an adult of the same.

First and fofemost, that's an obvious and oﬁen
condition that's -- could be well detected. The
other thing is that's a red herring. By virtue of

Mandy Bellamy's testimony, the only person that's
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provided sworn testimony in this case as it relates

to what happened factually, the storm occurred after

-the drowning when she got back up on the bank and.

after help had come and arrived to try to reconcile
the situation.

So the storm that will be indubitably talked
about by the plaintiff didn't éccur until after the
drowning; Moreover, there is no evidence witﬁ
regard to the storm that that was a proximate cause
of Mr. Myers'.death. |

- So the reasons that we've articulated today in
theAargument as well as in our briefing, we would
respectfully request this Court grant summary
judgment ih favor of all the defendants in the
incident case. Thank‘you very much, sir.

THE COURT: Yes, sir.

All right. What's youf résponse?

MR. KROMPECHER: ' Yes, Your Honor. May it
please the Court.. Pedro Krompecher here on behalf
of the‘pléintiffs. |

Your-Hoﬁor, may I approach and hand you a
little binder of some materials?

THE COURT: éﬁre. »

MR. KROMPECHER: Your Honor, behind mé are my

clients, the parents of the decedent.
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As an initial matter, the -- if you look in the

'opeh flap of your binder, Your Honor, the first

thing you'll see is the defendant's motion for

- summary Jjudgment that was filed back in November.

That motion for summary judgment beginning on page
two, three and four lays éut the argumehts and puts
the plaintiff on notice of what the defendants are
going to argue ;n-térms of their motioﬁ for summary
judgment;

And in thét document, you will see the first
argument is that the defendants had no duty to
Mr. Myers. The next argument is the application of
the Recreational Use Statute. The third argument on
the third page is a failure to prosecute. The "
fourth'argumeﬁt is intenfional infliction of
emotional distress. And the fifth argument is
Matthew Bellamy not é proper defendant.

And so>last night at about 5:00 P.M.,.I‘
received this memofandum of law that now makes a
number~of other arguments that were not contained in
the motion. ‘For that reason, I think, at this time,
it would only be appropriate to consider the
arguments that were identified in the originai
motion for summary judgmeﬁt. And I'll start with

those, Your Honor.
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The duty of care it sounds to me, from the
brief I read or the memorandum, that the defendants

are not arguing the applicability of the

- Recreational Use Statute so long as we are

discussing what took place on the dirt of the island

itself. Sounds like the argument for the

..application of the Recreational Use Statute is‘that

once Mr. Myers, Evan, was in the water of Lake

Murray, then you consider the water of Laké Murray.
And as == if we cah bifurcate those; it would make
it quite a bit easier.

First, lets begin with what duties are required
by law of landoWners; And, in this case, Pine
Island Club is a -- is private land and Evan was an
invitee. There are duties under the law to thbse
individuals. I heard a little bit about maybe Evan
was a trespaséer'once he was on the doék, I'11
address that in a moment, buf for now, the island
itself is essentially a private country club, has
membérship house rules, secured entrance.

- The parties responsible for what's taking place
on the Pine Island Club. First, you'll look to who
owns the land. And in the defendant's memorandum of
law, it states that the land wasbéwned by

Consolidated Employee Recreation Clubs. That's on
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page two, last paragraph of defendant’'s memorandum
in support of fheir motion for summary judgment.

Your Honor, if you will look in ybur b;nder,
you will see three documents that are tax records
for this property. And you willnsee there's a map,
there is a town property card agd then a close—up of
the parcel view of the map. And you'll see that
these 27.13 acres with an appraised value of 4.3i
million dollars.is owned by SCE&G. And so the ownerx
of the land --

MR. STEGMAIER: <Can I interrupt? What are you
referring to? | |

MR. KROMPECHER: It's in your binder.

MR. STEGMAIER:. Well, which tab, please?

MR. KROMPECHER: Tt's not a tab. Tt's at the
beginning of the binder.

So for pﬁrposes of dismissing defendants and
detérmining who hag a duty to whom, the owner of the
land certainly has a duty to évan Myers‘f— had a
duty to Evan Myers.

Who operated the private club? If you'll look
at'the discovery responses, on this club was a

full-time caretaker. Mr. Seay was an employee of

SCANA. Mr. Seay's Jjob responsibilities were to

monitor the club. He was there that day.
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He signed for the‘police department -- and if .
you'll look, Your Honor, right behind the tax
recofds,.yOU'll see the written voluntary}statement
of J.W..Seay taken that evening where he says, At.
3:30'P.M., I saw two young people walking west
behind -- or, sorry -- beside shelter number 8
towards the dock and beyond shelter 9-C. bThe next
thing I remember was the giri was screaming, Help,
help. |

So J.W. Seay concedes that he saw them walk by
them. Ms. Bellamy, at her depositioh,-discussed
walking past a number of adulté.that were next to a
car, fhat they acknowledged her presence.

And there are, if you'll look as well, I can
show you; Your’Honor,_in the flap, it's a document
titled Lexington County Shériff's Office
Investigative Report. It talks about these'
individuals, one being the'caretaker, seeing .

Ms. Bellamy and Mr. Myers swimming in thelwater;
seeing them walk out wearing their bathing suits
walking towérds the dock. Thefe was nobody else at

the beach. There is the only_one vehicle,

Ms. Bellamy's. Their items; their clothes, their

bags, their towels were the only items on the beach.

And as conceded through the motions and .in the
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discovery responsés, prior to Ms. Bellamy and

Mr. Myers walking:out of the beach area and walking
in their bathing suits past the caretaker, théy had -
ciosed down thé swimming pool because of an incoming
storm; They had closed the pool, sent all of the
lifeguards home and the iﬁdividuals at the pool
because they were concerned the incoming storm was
dangerous.

Mandy Bellamy talks about, iﬁ her dépésition,
that she didn't notibe a étorm, it wasn't windy, the
water was still. The gravity of the storm is a
question of fact.

I"1ll also direct your attention, Your Honor, a
few documents back, County of Lexington Department
of Public Safety Emergency Medical Serviées-

Division. On the bottom, there's a Bates stamp

number LEXEMS001 through 003. And the first large

péragraph.reads, After review of our records, we
were unable to locate any documentation relating to
the care or transport of Evan Morris Myers. After
calling for {phonetic} additional information, it
was determined that this was é drowning that took
place -- it gives the address. The only
documentation I could locate shows that the incident

location listed above in our unit was cancelled from
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that call due to weather conditions.

The weather was so bad, the EMévcouldn’t even
make it there. They were called at 11 -- Ifm sorry
-- at 8:29, acCording to the police repdrt.

. Also notable-is who employs the lifeguards.

The pobl is adjacent to the swimming beach. We went

through an inspection of this location. And from

- every lifeguard booth, you can see the swimming

beach in its entirety and you would certainly notiée
if thére was only one car in the parking lot, two
people next to each other swimming éround for a£
least half anvhour, according.to Ms. Bellamy's
written statement to the police officer and her
deposition testimony, and a bundle of iéems on the_
middle of the beach. None of the lifeguafds at-the
pool did anYthing either. And so the lifeguards,

based on. the discovery ahswers, are'also SCANA

'employees.,

So we have SCANA employees monitoring the pool,
which was closed due to inclement weather, we have a

SCANA employee caretaker monitoring the property who

we believe, there's no evidence to the contrary, we

believe was the individual who actually made the

decision to close the pool since there was nobody

else on the island of authority and that same
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individual, after closing the pool due to weather,
which is ﬁndisputed in this case, saw two pecple who
had been swimming for over a half an hour, get out
in their bathing suits, walk right past him and go
to the dock and jump off the dock. |

So we definitely have SCANA as employeré. We
have a corporation as a landowner. And the
aliegations are against those individuals that were
,employed or Agents of SCANA, as well as the éther'
Vdefendants.' |

One of the arguments that persist through the

memorandum .of law is that the roped off area was the

end of the property line and that is a question of

. fact. That roped off area is a depth markef, it is

not the end of the property. -

The-argument or,the‘contention that once
somebody is in the water, they no longer -- the
landownef«and the employeeé on the prépefty are
responsiblé-for wafning of Cénditions and keeping
the property safe-no 1onger have any responsibility
once a toe goes in the water defies logic.

- This dock was -- and I do dispute the distance,

- which also is a question of fact as to how far away

the dock was from the depth marking rope, but where

the drowning occurred, according to the piCtures and
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the depositioﬁ of Ms. Bellamy, was very close to the
depth marker. Where the propefty line ends and
responsibilities end is a queéfion of fact.

All of the allegations Qf negligence, and I'll
walk through them quickly for Your Honor, failure to.
have lifeguards, failure to have.appropriate weather
moﬁitoring equipment, failure to have severe weéther
plans? failure to warn, failure to clear thé
swimming beach like they did of the swimming pool,
failure to have water rescue‘devices, all of thqse
allegations undisputébly todk place before Mr. Myersv
Jumped off that dock.

Had the properApolicy and procedures been in

 place and been followed like they were at the pool,

had they warned as they'should have, had they had a
lifeguard, all of those.allegafions took place while
Mr. Myers was an inviﬁee on fhe property; And
certainly and<moreover,ithe allegation thét the
cafetaker should héve-told Mr. Myers and Ms. Bellamy
that the swimming beach was closed, there was no
more swimming because there was incoming storm, all
of that took place once they were on the property. 
And whether the property line ended or terminated o;

whether Mr. Myers was a trespasser once he jumped

into the water is a gquestion of fact.
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Mr. Myers drowned somewhere around thgt depth
marker. Whether he jumped off the déck or swam from
where he was swimming five minutes before with
Ms. Bellamy, the issue of how he got there if that
water is still water within.the eyesight and control

of the Pine Island Club and its subsidiaries is a

‘question of fact.

As a example or as an'analogy,'if we would have

‘had the opposite happen in this case, had they‘

closed the swimming beach for the incoming storm,
but failed to close thé swimming pool, failed‘to
warn énd failgd to clear, you'd have thé same -- the
same application. | |

Ms. Bellamy-aiso talked about in' her deposition
tgat she had seen, atvpage-77 of her deposition --
Your Honor, th; defendants have submitted_a few
pages of.Ms. Bellamy's:deposition. ~In your binder;.
you have the complete deposition. It's lengthy.
But at page 77 in her depositiOn) she talks about
people,éwiﬁming around the docks. She alsQ falks
abéut, at page 81, 84, 85, 88 and 89, Qaiking by the
caretaker and how their presence was aéknowledged by
those adults that were next to this vehicle.

The guestion as to whether this is open and

obvious, one, I think exceeds the motion for summary

\
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judgment that was filed in this case and was only
brought to . our attention last night. However,

whether something is open and obvious is a. question

~of fact.

Mandy herself claims not .to have noticed the

storm until afterwards. We have weather reports and

the EMS reports that I already discussed that

.demonstrate that there is an absolute question of

fact as-to when the storm was incoming and how
Severe.it was.

As to the application of the Recreational Use
Statute, the only plausible argument that would
satisfy the reéuirements of the Recreational Use
Statute would be that the recreational use -- that
that statuﬁe applies to anybody who's in Lake Murray
regardleés of how close they are or how they access
that water ahd for the reason that I already
discussed is a question of fact as to whethef
Mr. Myers was still on the property at the time of
his injury.. However, the negligence itself
occurred, undisputably,Lwhile he was on the dirt,
while he was oﬁ the property.

There's no allegation'that the caretaker was
not prepared or did not try to save him, he'did.not,

but that is not an-allegation. That would be the

Page 374 of 414



«
s T

10

11

12

13

14
15
16
17
18
19
20
21
22
23

24

25

29

only allegation that would apply to negligence while

Mr. Myers was in the water and we have not made that

" allegation. Every allegation we have made of (

negligence relates to conduct'byvand on behélf of
SCANA while Mr. Myers was undisputably on tﬁe
property.

As to assumption of fisk, again, fhe position
éf the plaintiffs is‘that that argument exéeeds the
scope of the initial motion for summary judgment
filed in Novembér. However, assumption of{fisk is‘

ah‘affirmative defense and whether the negligence of

. Mr. Myer§ exceeded 50 percent is a question for the

jury to answer.

Whethér he apbreciated the risk of the storm is
a question of faét. We know Ms. Béllamy did not and
she was with him. Whether the signs‘wgré sufficiénﬁ

. ) o , o ‘ v
in sizé;,; whether they were sufficient in location is

'a‘question of fact.

With all-due respect to the presidént of the
club who signed the affidavit, it is within the
province of a jury to determine whether a sign isv
sufficient as to where it's %ocated, hoﬁ big or
large it is and what its contents are.

And there is an argument contained in the

memorandum of law that I did not -- he articulated,

Page 375 of 414



10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

30

by Mr. Stegmaier, about a statute of limitations

argument pursuant to the Charitable Organizations

‘Act. One, I think that, as' I previously stated,

exceeds the scope of the initial motion for summary

judgment and, theréfore, is not proper.
However, out‘of an abundance of caution, Your
)
Honor, in your binder, you will see a copy of that
statute. And I only had time last night to look it

up along with evérything else that was submitted to

me, but I don't see authority for a two-year statute

of limitations to the Consolidated Employee

Recreation Clubs. 1In addition, as we have stated
before, this afternoon or today, that the SCANA

Corporation itself is, in fact, the owner and

. employee of relevant persons which we believe acted

negligently.
‘The proximate cause, I'll reflect on that and

answer those allegations and those arguments of the

" defendant. Again, that was no% contained in the

motion for summary judgment. Proximate cause in a
negligence case like thié one does not require
expert testimony, is not a medical malpractice case.
And whether the storm had the effect on the water
conditicns, which our experts believe it did, is

)

also a question for the jury.
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The two experts we have are national experts.

They testify all over the country in these types of

cases. And their affidavits were in response to the

motion, for Summary judgment that there's no legal

duty. And to that extent, they've outlined, I
think, seven or eight duties that were required at
this location. '

In additionL_Your Honor, if T may, there are a
couple other cases -- well, let me walk through some
of -the §tatements tﬁat Your Hoﬁor hasAin-your"
binder. Mandy Bellamy's written statement is in
there‘whe;e she talks:about'how;long fhey werev
éwimming for.

Just}.agéin, to the extent this Court is
inclined’to consider a proximate cause.argument,
Mr. Myérs héd_been there the week‘before for over an
hour.witthandy and her boyfriend swimming without
incideﬁt. The day -of his‘drownihg-he was‘swimming
in 12 feet of water for over a half hour before the
storm came. The only change in coﬁdition} the only
thing that changed was this storm.

As our experts have detailed and théy wili
testify, a storm is much more dangerous to an area
of open water than to a qonfined body of water such

as a pool. And in this case, 1t is undisputed that
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SCANA acknowledged and understood that danger
because they implemented their own Qeather policy to
close the pool down early aﬁd send everyone home.
Sd_there can be no argument made that this condition
of the weather was not known to SCANA because it
closed down the swimming poql because of the
wéather. )

The next statement is Kim MéPhierson -=
McPherson. She was with J.W. Seay. And she talks
about, in her written statement, séeing the decedent
and Ms. Bellamy, while she was next to the
caretaker, swimming in the water for a lengthy'
amount of time, which again demonétrates that theré
was undisputed notice to an employee garetaker of
the club thaf there weré péople using the swimming
beach that should have been cleared out or at least.

warned of the incoming storm.

YQur'Honor, if I may approach, there are two

cases I would like to hand up. And in the -- in the
plaintiffs' response brief -- Your Honor, may I
approach?

THE COURT: Yes, sir.

MR. KROMPECHER: What I'm handing you, Your

Honor, is -- well, I'll read it once I get back.

Your Honor, for the record, Grant versus Wakeda
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Campground, LLC, United States District Court for
the District of New Hampshire, that is 631 F.Supp.2d
120, 2009, and thét.is a campground case.
Specifically, as to weather, South Cafolina has not
held plainly one way or the other. There's a
handful of céses that we‘cite.to where the courts of
this state acknowledge weather being a concern.that
should be considered.

But theée two cases,-the Grant case and
Maussner versus Atlantic‘City Country Club, Superior
Court New Jersey, Court of Appeals, 299 N.J.Super.
539, 1997, that 1is a golf course case, both of these
cases talk about those states for their first
impressions on weather. And they fall in line with
the_proposition that if a landowner and a facility
has in place some poliqies to manage. inclement
weather conditions, they affirmatively have a duty
to apply those policies reasonably.

And in this case, as. I've alreédy discussed,
there wés a policy to cloée down the swimming pool
for inclement weather, which Waé done. What was not
done was closing down the swimming'beach.

| The experfs retained by the plaintiff have
sighed affidavits indicating that the risk and

danger of an inclosed pool is much less than the
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risk and danger of this type of watér when'an
in;lement storm is coming.

One of the two experts was aétually present at
the site iﬁspection. The other one saw video and
pictures. All of the experts have received copies
of Ms. Bellamy's deposition, all of these statements
and all of the discovery produced in this case.

»And for those reasons, four Honor, plaintiffs
requestfully -= or respectfully submit to this Céurt

that the application of the Recreational Use Statute

‘to the dirt itself to the land is not in dispute.

The Recreational Use Statute application to the
water itself is very much in dispute, and it depends
significantly on where a jury determines the

s

property -lines and the responsibilities.and for the

owner of the Pine Island Club. And given the fact

that there hés been no competent testimony that
these buoys are anything other than a depth marker,
then that would be a question of fact. And I'm
happy to answer any questions.Your Honor might havé,
otherwise I'm done. |

THE COURT: Thank you.

Any response?

MR. STEGMAIE#: Briefly, sir.

Of course, as this Court well knows, this
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motion was made pursuant to .Rule 56 which states
that we're entitled, as a matter of law, for

judgment in our favor. Rule 56 simply -- and, of

course, this Court knows just from doing this on a

day in and day out basis, you can file Rule 56
motions just asserting the rule and essentially
filing a one-paragraph motion in this case. And

we're certainly not precluded from augmenting our

previous argument with'the additional ones here

.today.

We will note that that motion has been pending,
at this‘point,in time, for 13 months in fhis
tribunal. So it wasn't filed just last month.

With regard to some of the documents that have
been provided to you today, obviously, we object to
the document; much as -- much of it is hearséy, if
not all of it is hearsay. Rulé 56 in the case law
that has been enunciated by our courts, clearly
articulate the proper mechanism for attaching
documents for considefation to this -- by this Court
for purposes of Rule 56 analysis.

The assertion is-that while Mr< Myers was on
the land possessed by Pine Island, that he was an
invitee. This, of éourse, is in direct

contravention to the Supreme Court's holding in Vogt
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versus Murraywood Swim and Racquet Club, which is

‘another Lexington County case. And that case

brought -- ended up -- I don't know if he had died.
ér had beeﬁ injured, but in headnote three and four
of this case, the Supreme Court ﬁoted:

By his own admission, Vogt entered the pool
facilities as .a social guest of club members
Soobitsky énd Pevey. Even assuming Murraywood did
charge a two dollar Admission fee and limited to the
numbef bf times he could visit, this does not affect
the analysis of whether he was licensee or an
invitee. ‘The.more appropriate issue is whether he
had the right to use Murraywood's facilities. The
obvious conclusion is that he did not. In fact, his
presence was entirely pefmissive.

The same thing happens in fhis case as it
relates to Mr. Myers. He was a guest of
Ms. Bellamy, but‘ultimately at the end of the day,
his presence on Pine Island was permissivé which
makes him a licensee while he was on the property on
the land rather than a licensee {sic}, and thaf's
important to keep in mind.

With regard, again, to some of these documents
that have been presented today purportedly from

Lexington County, they're hearsay documents. We
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have the affidavit from the cldb president that

' says, As it relates to the club itself, its

6perations, it's oWned and operated by Consolidafed
-- by the Consolidated,Athe club's entity.

Concerning some’of the arguments as it relates
to Mr. Seay and the other witnesses, number one,
this is all hearsay at this'point in time. As we
stated before, our courts and our rules recognize
the mechanism of how these statements do become

evidence for purposes of .consideration of Rule 56.

And dumping a bunch of documents in at the summary

judgment hearing doesn't count. Typically, this is
déne by affidavit.

The other'fhing irrespective of that as it
relates to Mr. Seay, we.do point out this: As far
as this voluntarylstatement about Mr. Seay, there .
had been an avérment by plaihtiffs' counsel that Mr.
Seay héd stated that he had seen them jump off the
dock == I'm réading that statement, and, again, we
don;t think it's admiésible fbr purposes of this
analysis';— but I don't believe Mr. Seay.says
anything about watching them jump off the dock.

Words are supposed to mean something, Your
Honor. And swimming at your own risk is in plain

English and it means what it means. Mr. Myers was
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an adult.

And, again, we make clear réference to Meadows
versus Heritage Villagé Church that talks about the
absence of a duty to warn of the perils of obvious .
natural conditions ¢6f which an invitee is reasonably
unaware. That case is what holds up. We dén't need
to look at'casés emanating from other jurisdictions
which have no binding effect on this tribunal for
you to arrive at that -- at that undérstanding‘and
that concluéion.

THE COURT; Well, the New Hampshire case he
handed up states the.same thing. New Hampshire law
would not expand'the duty of care of a Caﬁpground
oWnér to keep its campgrouﬁd reasohably safe to
include constant monitoring of and warﬁing about the
weather.

MR. STEGMAIER: Yes, sir, 'and that's what

Meadows says. And I guess if we're going to make

that -- if we're going to make a disposition as it
relates to natural conditions for purposes of our
analysis, we.believe that Meadows is.what should
govern this Court's anélysis. But I mean =-

‘THE COURT: I don't want to get too deep into
this. I want to fead everything you all have

provided to me.
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- MR. STEGMAIER: Yes, sir.

THE COURT: And many times my opinion will
change as we go through and read. And I'm very much
aware of the summary judgment standard and it's a
drastic remedy.

Mﬂ. STEGMAIER: Yes, sir.

THE COURT: I'm trying to understand if the
argument, this is addressed to both of you, if the
argument about»this weather condition is that there
is>evidence that the weather contributed to the
decedent's death or if there is ——‘the assertion is
that the area éhquld have been-closed because of the
weather so the decedent would never have gntered
into the water énd,‘therefore, would not have
drowned?»

MR.- STEGMAIER: Well, with regard to that, sir,
there was the averment, 1 think there had been some

words or language inserted, put in the mouths of

'emplOYees at the club with regard to their knowledge

or understanding that conditions were dangeroué.'
Thére‘is no -- there has been no teétimony elicited
by anybody working for the club that's confident
that -- that demonstrates that the conditions were
dangerous prior fo the accident.

In fact, too, Mandy Bellamy said things were
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smooth and things were calm as it pertained to the
conditions while they were swimmiﬁg in the water.
That's the only testimony that exists in this case.

And she also further says that with regard to the

storm, nothing occurred, nothing, you know; nothing

materialized until‘she was back on land after the
accident occurred.

So if we're talking abqut competent testimony
that's been elicited prior to today, the only .
testimony that exists that copditions were eifher
déngérous or not dangerOus are -- is posseésed by
Mandy Bellamy and she says they weren't dangerous.

THE COURT: Yes, sir.

‘MR. KROMPECHER: Your Honor} on behalf of the

plaintiffs, it's both of what you talked about. So

both the fact that‘the weather was the condition
fhat required the swimming béach to be closed down,
required warning, that is part of the allegations
that are supported by the affidavits of our two
experts,ibut also that the weather, thé reason why
you close it down is because it affects the current

of the water and fdr_the same reason you close down

‘the swimming pool when you have significant weather

incoming.

The only variable that changed between 45

gl
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minutes of swimming in 12 feet of water was the
weather and the time before, he was there five days
earlier: the sémeAthing.

So the argument is both. The weéther was an
element that réquired more things(to have been done,
such as Cloéiﬁg the péol -- or closing the beach
like they closed the pool ‘and warning people at the
beach like they warned people at the.pool, but also
that the weather played_avrole in Why.

And in Maﬁdy's depositibn, she talks ébout she
was»having a hard time swimming. The individual who
tried to<réscue him,'not'the caretaker,.but'aﬁvadult
oniooker with the caretaker, struggled to swim in
that Water és did he. And -- so the only thing that
changed the condition of that water was the weéther

, , N .
itself. And we know from the EMS-reports that the
weathef was so sSevere, in fact, by the‘time they

were called, they couldn't even drive to the island,

but Mandy says it was clear and smooth and calm, yet

- she could hardly swim.

MR. S'TEGMAIER:F Your Honor, with regard to
that, a couple things: Number one, with regard ;o
the accident.or the ambulance run, that obviously"
occurred after the accident. And so‘whatever

occurred after the accident -- and, again, by
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Ms. Bellamy's own admission, the‘weather did not
turn until after the accident occurred. So whatever
was in the accident, this letter, again, itfs not --
it's not proper for considerétion, is evidence of
anything today, but it's not material as to whaf the
conditions were at the time prior to the‘—a prior to
the accident.

| The other thing, too, plaintiffs' counsel puts
words into the mouths where -- or it's suppositiqn
as it relates to the man that -- the man that
attempted fo help. He didn't have a hard time
hélping‘fhem because of fhe water conditions, but

Ms. Bellamy testified he was just a guy that was out

‘of shape who wasn't able to swim real well just by

virtue 6f his physical condition.

The other thing we wéht{to mention is they
didn't<swim from.the beach; they jumped‘off the
dock.  The weather issue is, in our pésition, is
completely a red herring by virtue of what
Ms. Bellamy has testified to, as.wéll és‘there‘é no
cher evidence thatfs been elicitéa that
demonstrates that weather was a proximate .cause Qf
this accidentf Just saying it's a jury issue
doesn't make it a jury issué. There has to be

evidence that's competent to support the proposition
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that it is a‘jury issue.

The other'thing, too, we reiterate is these
affidavits of these experts talk about duty, but
they don't talk aboqt proximate cause, and they have
to provide that kind of testimony and neither one of
them do.

You can enunciate all the duty ydu want, but at
the end of the day,'if you can't'say, most probably
to a reasonable degree of certaihty, that the |
failure to do ﬁhese things is a cause or the .cause
of accident, ﬁhen it's not competen?. Think about
every profeséional‘malpractice case you ever
presided ovef, if you didn't ha?e that testimony,
that's the case that gets dismissed. |

As well, just t§ wrap up, there is no evidence
that .the caretaker or'the lifeguards were SCANA
employees. And as far as thg ropéd off area being a
depth marker, that's pure supposition‘not supported
by evidence.

And the other -thing, tco, and I know

plaintiffs' couhsel is not from here and -- froﬁ \

‘North Carolina, but everybody here well knows that

when we talk about property lines as it relates to
-- as it relateé to Lake Murray, number one, Lake

Murray is in fresh waters and everybody in this room
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has heard of the 360 line. And we ask -- we ask

‘this Court to take judicial notice of Project 516,

which is Lake Murray and its construction that

creates the project boundary line. Anybody --
everybody knows that the boundary does not --

anybody who lives on the lake or manages property on

the lake knows that their boundary line does not go

outside into the fresh waters bf Lake Murray.

For these reasons, again, we ask for summary
judgment to be granted. Thank you, sif.

Tﬂﬁ COURT: - Anything else?

MR. KROMPECHER: Nothing from the plaintiffs,
Your Hohor.

THE COURT: Thank ‘you very much. I'll notify
you of a deéision'in writing.

MR. KROMPECHER: Thank you.‘

MR. STEGMAIER: Thank you, sir.

END OF PROCEEDINGS
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CERTIFICATE

STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

I, the undersigned, Stacy L. Sheppard, Circuit

- Court Reporter for the Eleventh Judicial Circuit of

the State of South Carolina, do hereby certify that

_the foregoing is a true, accurate and complete

transcript of record of all the proceedings had‘and'
the evidence introduced in the heéring of.the
captioned cause, relative to appeal in the Circuit
Court for Lexington County, South Carolina, on the
ilth of Décembef, 2015.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

Septembér 2, 2016

Stacy L. Sheppard, RPR
Circuit Court Reporter
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\4-CP-31-2710

Keeslez, William P. Law Clerk (Anna Marsh) '

From: - Pedro <pedro@krompecherlaw.com>
Sent: Friday, June 17, 2016 1:48 PM
To: Christian Stegmaier; Keesley, William P.
Cc: Keesley, William P Keesley, William P. Law Clerk (Anna Marsh); Meghan Hazelwood
: : Hall; Huggins, Mona Denise; Emily Smith; Pedro Krompecher
Subject: Re: Myers, et. al. v. Consolidated Employees Recreation Club, et. al; C/A Number 2014-

. CP-32-02210

Judge Keesley,

/

Summary judgement is the most drastic resolution to a case of this magnitude. The amount of argument from
- defense, in and of itself, is compelling that sufficient facts exist to overcome a Summary Judgement motion.
Plaintiffs look forward to your decision.

Pedro Krompecher

Sent from my iPhone

On Jun 17, 2016, at 11:16 AM, Christian Stegmaier <cstegmaier@collinsandlacy.com> wrote:

¢

Judge Keesley-

You have advised that you were not inclined to litigate by email (which we appreciate and
understand). So, we respond cautiously and concisely. However, Plaintiffs’ disregard for facts in
evidence and the case law and standards regarding summary judgment in South Carolina nevertheless
compels our response. '

Our case law in South Carolina is very clear as to the Court’s consideration of admissible evidence only
in defeating summary judgment. See Rule 56(¢), SCRCP; Hall v. Fedor, 349 5.C. 169, 175, 561 S.E.2d 654,
657 (Ct. App. 2002) (holding hearsay evidence presented in response to summary judgment motion did
not create a genuine issue of material facts because “[o]ur appellate courts have interpreted Rule 56(e)
to mean materials used to support or refute a motion for summary judgment must be admissibie in
evidence.”). Plaintiffs did not offer any business or public record as an exhibit to the sole deposition in
this case, nor have they offered them through the sworn affidavit of a records custodian or otherwise,
which is required. Moreover, Defendants maintain these records do not apply to any business records
or public records exception Gnder SCRE Rules 803(6) or 803(8). As such, they remain inadmissible
evidence, and the statements within are hearsay within hearsay—which are specifically excluded under
Rule 803(8). Bottom line: There were mechanisms under our rules, which are readily available to .
Plaintiffs that would have allowed the Court to potentially make various materials admissible for
purposes of the Court’s consideration of whether a genuine issue of material fact exists
(notwithstanding Defendants’ duty arguments). That Plaintiffs failed to properly utilize those
mechanisms is not an opportunity now for Plaintiffs to “throw the kitchen sink” at the Court in the 11"
hour in defending a motion for summary judgment. ***Further, irrespective of the admissibility
arguments above, Defendants note that nothing establishes that Seay saw or knew Myers or Ms.
Bellamy were actually in the water pridr to the incident. '

' Additionally, to the éxtent Plaintiff suggests that a “group in the parking lot” had some duty to Plaintiff's

decedent, there is absolutely no evidence in any record, admissible or not, that supports that Evan
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and/or Kim McPherson were employees, agents, or in.any way representatives of the Pine Island
Club. They were bystanders who had no duty of care to Plaintiffs or Ms. Bellamy; frankly, any suggestion
that they had any connection to Pine Island bends the bounds of credulity.

Finally - - - by happenstance, | have been writing an article for the state hospitality association this
morning about liability for wild animal attacks in light of what happened earlier this week in

Florida. Because of that work, | re-read Judge Anderson’s opinion in Singleton v. Sherer, 377 S.C. 185,

- 659 5.E.2d 196 (Ct. App. 2008), which is arguably a continuation of his seminal opinion on premises
liability in Sims v. Giles, 343 S.C. 708, 541 S.E.2d 857 (Ct. App. 2001). Singleton {and Sims} are apphcablé
inour case. In Singleton, Judge Anderson referenced section 343A of the Restatement (Second) of
Torts, which our Supreme Court has adopted. The judge specifically noted comment e of section 3434,

" which states:

In the ordinary case, an invitee who enters land is entitled to nothing more than knowledge of the
conditions and dangers he will encounter if he comes. If he knows the actual conditions, and the
activities carried on, and the dangers involved in either, he is free to make an intelligent choice as to
whether the advantage to be gained is sufficient to justify him in incurring the risk by entering or
remaining on the land. The possessor of the land may reasonably assume that he will protect himself by
the exercise of ordinary care, or that he will voluntarily assume the risk of harm if he does not succeed in
doing so. Reasonable care on the part of the possessor therefore does not ordinarily require precautions,
or even warning, against dangers which are known to the visitor, or so obvious to him that he may be
expected to discover them. . |

Singleton was a premises case involving a pet raccoon owned by the defendant, which bit the

plaintiff. Applying comment e, the Court of Appeals held as a matter.of law that the plaintiff had
knowingly exposed himself to the conditions and any potential danger posed by the raccoon biting him
and was thus precluded from recovery. The same principal resides here. Myers-an adult-was swimming
~ at his own risk, disregarded the signage re: prohibiting swimming from the dock, and
knowingly/intentionally entered the water. He made intentional and intelligent choices; unfortunately,
the choice he made to swim resulted in an unfortunate outcome after he panicked in the water. As ‘
tragic as that outcome is, under our law, Defendants .have no liability for this loss. -

Thank you for your time and attention.

(&

From: Emily Smith [mailto:emily@krompecherlaw.com])
Sent: Friday, June 17, 2016 9:06 AM
To: Pedro
~ Cc: Keesley, William P.; Christian Stegmaler, Keesley, William P, Law Clerk (Anna Marsh); Meghan
. Hazelwood Hall; Hugglns Mona Denise
Subject: Re: Myers, et. al. v. Consolidated Employees Recreation Club, et. al.; C/A Number 2014-CP-32-
02210

Judge Keesley,

Attached please find the JW Seay's, Evan McPhereson's, and Kim McPherson's statements to
police stating that they each saw Evan Myers and Ms. Bellamy walking from the swimming
beach to the dock. Additionally, the Lexington County Sheriff's Office Investigative Report is
attached, and it again states that JW Seay saw the couple walking towards the pier: The last
documents in the group are excerpts from Ms. Bellamy's deposition where she states that the
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group in the parking lot acknowledged her and Evan as they were walking on the path to the
dock.

If you have any further questions, please do not hesitate to contact me.
Sincerely,
Emily Anne Smith

On Fri, Jun 17, 2016 at 6:44 AM, Pedro <pedro@krompecherlaw.com> wrote:

I'am out of the office on a family vacation, working from my phone. That factual reference
comes from both the witness statements to the police department which are business records and
public records, and is also from Ms. Bellamy's deposition where she discusses the same. Emily
Anne Smith from my office will circulate the police records dnd sworn testimony of Ms
Bel]amy which discuss these facts upon her arrival to the office this morning.

Pedro Krompecher
Sent from my iPhone

On Jun 16, 2016, at 12:29 PM, Keesley, William P. <WKeesleyj@sccourts.org> wrote:

I really don’t want to get into a back and forth through email. But as to your point #6,
the plaintiffs” memorandum in opposition to the motion states that the two youngsters
walked past the caretaker, Mr. Seay, in wet bathing suits after the pool area had been
closed, and that they jumped off the dock about 50 feet away from him. Is there
nothing in the record about that? Thank you. [wpk]

‘From: Christian Stegmaier {mailto:cstegmaier@collinsandlacy.com]

Sent: Thursday, June 16, 2016 12:24 PM

To: Keesley, William P.; Keesley, William P. Law Clerk (Anna Marsh)

Cc: Meghan Hazelwood Hall; Huggins, Mona Denise; 'Emily Smith’; Pedro Krompecher
Subject: RE: Myers, et. al. v. Consolidated Employees Recreation Club, et. al.; C/A
Number 2014-CP-32-02210

Judge Keesley,

In brief response to Plaintiff's counsel’s letter dated today, please find below
Defendants’ counter arguments as to each issue: -
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1. Plaintiffs have not pled changing weather conditions, or a failure to warn
thereof, as a basis of recovery or allegation of wrongdoing within their
complaint. In fact, the only thing they have plead is that Defendants failed to
“caution swimmers and patrons of the club of the need to avoid the hidden
natural safety hazards of uneven terrain under the water, warning of the
hidden hazards of swimming in unclear waters, and informing swimmers of the
location of safety equipment and emergency telephones.” (Def. Ex. A, Complaint
at Paragraph 10). While South Carolina is a liberal pleadings state, where a
Plaintiff's complaint alleges specific acts of negligence, as is the case here,
plaintiff is restricted to proof of such acts of negligence. See Mize v. Blue Ridge
Ry. Co., 219 5.C. 119, 128-129, 64 S.E.2d 253, 257 {1951).

- <image(001.png>
<image(02.png>

2. With the sole exception of deposition excerpts from Ms. Bellamy’s deposition,
Plaintiff’s counsel has only offered hearsay documents that are not properly in
the record and were not introduced as any exhibit to the sole depasition taken
in this matter. These records are: Plaintiffs’ Exhibit A, Interrogatory Responses;
Plaintiffs’ Ex. B, Evan McPherson's statement to police; Plaintiffs’ Ex. C, Police
Report; Plaintiffs’ Ex. D, news reports and weather reports; Plaintiffs’ Ex. F, EMS
run report; and Plaintiffs’ Exhibit |, Autopsy Report). As such, these documents
are not properly considered in response to a motion for summary judgment, as
they are not part of any record in this case. The only evidence in this case has
been the testimony of Mandy Bellamy, and the photographs offered by
Plaintiff's counsel as a exhibits to her deposition. See Rule 56(e}, SCRCP; Hall v.
Eedor, 349 S.C. 169, 175, 561 S.E.2d 654, 657 (Ct. App. 2002) (holding hearsay
evidence presented in response to summary judgment motion did not create a
genuine issue of material facts because “[o}ur appellate courts have interpreted
Rule 56(e) to mean materials used to support or refute a motion for summary
judgment must be admissible in evidence.”); Trustees of Erkskine College v.
Central Mut. Ins. Co., 270 S.C. 118, 124, 241 S.E.2d 160, 162 (1978) (holding
newspaper articlés were unsworn statements and contain hearsay evidence and
cannot be considered in a motion for summary judgment). '

3. Plaintiff makes an enormous, factually unsupported leap by suggesting that
because Decedent did not have trouble swimming one week prior to his death
on a day when the weather was clear, he must have drowned because of a
change in weather that, by all accounts, occurred after decedent had already
drowned. In fact, Plaintiffs offer the same excerpts from Ms. Bellamy’'s
testimony that support that the weather did not change until after decedent
had already drowned, a rescue was attempted by Ms. Beltamy and a bystander,
-and she and the bystander exited the water and waited on law enforcement to
arrive. Moreover, Ms. Bellamy clearly and unequivocally testified that at the
time she and Mr. Myers were swimming on the date of his death, the-water

"conditions were calm, smooth, no waves, no current, no significant wind, no
rain, no lightening, and no thunder. (See previously submitted excerpts of
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Deposition of Mandy Bellamy, p. 78, line 24 - p. 79, line 11; p. 145, lines 4-23; p.
100, lines 12-20). She is adamant that no weather condition contributed to his
death in any way, but rather that Mr. Myers panicked and failed to follow her
instructions to calm himself down and float on his back.

4. lIrrespective of Plaintiffs’ arguments related to changing weather conditions as
causing Decedent’s death, which were not pled in Plaintiffs’ complaint, the only
evidence in this case supports that at the time of decedent’s drowning, he and
Ms. Bellamy were swimming outside of the ropes of the swimming beach
beyond the confines of the Pine Island Club, knew and appreciated the “swim at
your own risk” signage at the swimming beach, and had ignored clearly posted
signage that prohibited them from jumping off and swimming from the subject
boat dock beyond which decedent drowned. {See attached excerpts of
Deposition of Mandy Bellamy, p.-74, line 24 - p- 75, lines 1-17; Deposition Ex.
7e; p. 145 line 25 - p. 146 line 7; p. 93, lines 10-13; p. 86, line 25 — p. 87, line 14;
Deposition Ex. 8).

5. Our courts have consistently held that a landowner has no duty to warn of the
perils of obvious natural conditions of which an invitee is reasonably unaware.
Meadows v, Heritage Village Church and Missionary Fellowship, Inc., 305 S.C.
375, 378 (1991) (holding wet grass an open and obvious natural ‘
condition). There is no recognized duty in South Carolina which would require
the Pine Island Club to warn or notify Decedent, an adult of twenty one years of
age, of open and obvious weather conditions {i.e., approaching rain clouds). See
generally Hancock v. Mid-South Mngt. Co., Inc., 381 5.C. 326,673 S.E.2d 801
(finding no general duty to warn of open-and obvious conditions); West v. City
of St. Paul, 936 P.2d 136, 139 (Alaska 1997} (“Because most weather conditions
are open and obvious, and can be discovered with reasonable diligence, a -
wharfinger does not have a duty to warn of such dangers.”) '

6. There is absolutely no evidence in the record whatsoever that any employee or
agent of the Pine Island Club knew Mr. Myers or Ms. Bellamy were on the island
or in the water at the time of this incident. '

Thank you for your time and attention. We greatly appreciate it.

cs
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From: Emily Smith [mailto:emily@krompecherlaw.com]
Sent: Thursday, June 16, 2016 10:50 AM

To: Pedro Krompecher

Cc: Christian Stegmaier; Keesley, William P.; Keesley, William P. Law Clerk (Anna
Marsh); Meghan Hazelwood Hall; Huggins, Mona Denise

Subject: Re: Myers, et. al. v. Consolidated Employees Recreataon Club,et. al.; C/A
Number 2014-CP-32-02210 .

Judge Keesley,

Attached please find an outline and documents that demonstrate that the weather
conditions contributed to and caused Evan Myers to drown.

Sincerely,
Emily Anne Smith

On Thu, Jun 16, 2016 at 6:49 AM, Pedro Krompecher
<pedro@krompecherlaw.com> wrote:

Judge Keesley,

There is evidence that the weather conditions caused or contributed to Mr. Myers
drowning. I will send responsive materials when I arrive to the offlce later this
morning. :

Pedro Krompecher

On Wed, Jun 15, 2016 at 4:15 PM, Christian Stegmaier
<cstegmaier(@collinsandlacy.com> wrote;

Judge Keesley-
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Good afternoon.

Defendants aver there is no evidence that weather conditions caused or
contributed to Mr. Myers’ drowning. The only evidence of storm or inclement
weather was that it was raining after the incident when law enforcement etc
arrived. Ms. Bellamy testified 1o that. Ms. Bellamy also testified that at the time
of the drowning accident, the waters were calm. She also testified that Mr. Myers
panicked in the water and subsequently drowned. Ms, Bellamy is the only person
who has provided sworn testimony regarding the accident, the circumstances
regarding the same, and the related conditions. We can/will provide the
applicable portions of the transcript re: the same for your review/use; however,
you sought an expedited reply and we wanted to be responsive.

cs

From: Keesley, William P. [mailto: WKeesIev1@sccourts orq]

Sent: Wednesday, June 15, 2016 4:09 PM

To: Christian Stegmaier; Keesiey, William P. Law Clerk (Anna Marsh); Pedro Krompecher;
Meghan Hazelwood Hall

Cc: Huggins, Mona Denise; Emily Smith

Subject: RE: Myers, et. al. v. Consolidated Employees Recreation Club, et. al.: C/A
Number 2014-CP-32-02210

The attorneys for each side have sent me proposed orders. T have reviewed them,
- as well as the briefs and the arguments. Before I rule, [ want to make sure 1 have
each side’s response to the following question. What evidence is there that the
we'ither conditions caused or contributed to Mr. Myers drowning? 1 would
appreciate your prompt response. Thank you [wpk]

Christian Stegmaier

- Direct:  (803) 255-0454
Main: (803) 256-2660

Fax: . (803) 771-4484 f
Vcard; ©  download vecard
Web: - www.collinsandlacy.com

1330 Lady Street, 6th Floor
Columbia, SC 29201

l<~WRD000.jpg>]

C,onfidentiality Note: The preceding email message may be confidential or protected by the
attorney-client privilege. It is not intended for transmission to, or receipt by, any unauthorized
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persons. If you have received this message in error, p‘lease. {i} do not read i, (ii} reply to the sender |
that you received the message in error, and (jii) erase or destroy the message. Legal advice
contained in the preceding message is solely for the benefit of the Collins and Lacy, P. C. client(s)

represented by the Firm in the particular matter that is the subject of this message, and may not be
relied upon by any other party.

Pedro Krompecher
Krompecher Law Firm, PLLC
P: 919-977-8082

F: 919-746-7588

E: pedro@krompecherlaw.com

W www_ krompecherlaw.com

Mailing address:
P.O. Box 6639

Raleigh, NC 27628

NEW Office locations:
North Carolina
4010 Barrett Drive, #203

Raleigh, NC 27609

South Carolina

1524 Bull Streét \
Columbia. SC 29201

A referral is our greatest compliment. If you know someone in need of our
services, we welcome the opportunity to help.

<image003.png>
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CONFIDENTIALITY NOTICE: The information contained in this e-mail message (including any attachments) is
for the sole use of the intended recipient(s) and may contain confidentiat, legally privileged, or other information
subject to legal restrictions. The sender does not intend to waive any privilege (including the attorney-client or
attorney work product privileges) which may attach to this information. If you are not an intended recipient, you
are not authorized to intercept, read, print, retain, copy, forward, or disseminate this communication. If you have
received this email message in error, immediately destroy/delete the message and promptly notify the sender of
this error by email or at 919.977.8082. . :

Emily Anne Smith

Litigation Associate
Krompecher Law Firm, PLLC
P: 919-977-8082

F: 9.].‘)-746—7_5&3_ _

E: emily@krompecherlaw.com

W: www.krompecherlaw.com

Mailing address: '
P.O. Box 6639

Raleigh. NC 27628

NEW Office locations:
North Carolina
4010 Barrett Drive, #203

Raleigh, NC 27609

South Carolina

1824 Bull Street,
Columbia, SC 29201
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Areferral is our greatest compliment. If you know someone in need of our
services, we welcome the opportunity to help.

<image003.png>

CONFIDENTIALITY NOTICE: The information contained in this e-mail message (including any attachments) is
for the sole use of the intended recipient(s) and may contain confidential, legally privileged, or other information
subject to legal restrictions. The sender does not intend to waive any privilege (including the attorney-client or
attorney work product privileges) which may attach to this information. If you are not an intended recipient, you

_ are not authorized to intercept, read, print, retain, copy, forward, or disseminate this communication. If you have
received this email message in error, immediately destroy/delete the message and promptly notify the sender of
this error by email or at 219.977.8082.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the:
addressee and may contain information that is confidential. If you are not the
intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments.

K

Emily Anne Smith
Litigation Associate
Krompecher Law Firm, PLLC

P: 919-977-8082

E: emily@krompecherlaw.com

W: www.krompecherlaw.com

Mailing address:
P.0. Box 6639

" Raleigh, NC 27628

NEW Office locations:
North Carolina
4010 Barreit Drive, #203

Raleigh, NC 27609
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South Carolina

- 1824 Bull Strect
Columbia, SC 29201 '

P

A referral is our greatest compliment. If you know someone in need of our services, we
welcome the opportunity to help. : ‘ o

<image(0L.png>

CONFIDENTIALITY NOTICE: The information contained in this e-mail message {including any attachments) is for the sole use of
the intended recipient(s) and may contain confidential, legally privileged, or other information subject to legal restrictions. The
sender does not intend to waive any privilege (including the attorney-client or attorney work product privileges) which may attach to
this information. If you are not an intended recipient, you are not authorized to intercept, read, print, retain, copy, forward, or
disseminate this communication. If you have received this email message in error, immediately destroy/delete the message and
promptly notify the sender of this error by email or at 919.977.8082,

- .
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THE STATE OF SOUTH CAROLINA ;5‘\,‘

In the Court of Appeals N e
A oA SO,
APPEAL FROM LEXINGTON COUNTY ~ “ 3 €, %
Court of Common Pleas O%, ?"g A
0,:, /e
William P. Keesley, Circuit Court Judge A
A’U :
. %
Appellate Case No. 2016-002487
- Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of Evan Morris Myers, : ~ Appellants,
V.
" The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a
Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding -
Company, Inc.; SCANA, _ . , Respondents.

CERTIFICATE OF COUNSEL

The under51gned hereby certifies that the Record on Appeal contains all material proposed
to be included by any of the parties and not any other material.
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7

Edward L. Graham (SC Bar: 2483)
Post Office Box 550

Florence, SC 29501

t. (843) 662-3281
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KROMPECHER LAW FIRM, PLLC
Pedro E. Krompecher, III (SC Bar: 100485)
Post Office Box 6639
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