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JUSTICE FEW: Farid A. Mangal was convicted of criminal sexual conduct with

a minor, lewd act upon a child, and incest. After his convictions were affirmed,
Mangal filed this action for post-conviction relief (PCR). He argues trial counsel
was ineffective for not objecting to improper bolstering testimony. The PCR court
refused to rule on the improper bolstering issue because the court found Mangal
did not raise it in his PCR application or at the PCR hearing. The court of appeals
reversed, finding the improper bolstering issue was raised to the PCR court. The
court of appeals then proceeded to grant PCR on the merits of the issue before it
was considered by the PCR court. We reverse the court of appeals and reinstate
the PCR court's order.

L. Facts and Procedural History

The facts surrounding Mangal's sex crimes are set forth in detail in the court of
appeals' opinion. Mangal v. State, 415 S.C. 310, 781 S.E.2d 732 (Ct. App. 2015).
Focusing on those facts relevant to the specific issues in this appeal, the victim—
Mangal's nineteen-year-old daughter—testified Mangal had been sexually
assaulting her since she was ten years old. She described where, when, and how it
happened. On cross-examination, trial counsel questioned the victim about
inconsistencies in her testimony and suggested she had a motive to lie about the
sexual abuse—to gain freedom from Mangal's strict parenting. Mangal testified in
his defense and claimed the victim and her mother fabricated the allegations.

Mangal's improper bolstering claim is based on the testimony of the State's witness
Nancy Henderson, M.D., a pediatrician the trial court qualified as an expert "in the
examination, diagnosis, and treatment of child sex abuse." Dr. Henderson testified
she conducted a physical examination of the victim and discovered her "hymen



tissue looked very, very normal” except for a "marked narrowing" at one spot.' Dr.
Henderson concluded this was "a sign of some type of penetration." She then
testified the victim had been "sexually abused," and that her opinion was "based on
the history [the victim] shared with me and based on my examination." Trial
counsel cross-examined Dr. Henderson in part by emphasizing her reliance on the
victim's history—as opposed to the physical examination—in forming her opinion
that the hymen injury resulted from sexual abuse.

The jury convicted Mangal of criminal sexual conduct with a minor in the first
degree, criminal sexual conduct with a minor in the second degree (two counts),
lewd act upon a child,? and incest. The trial court sentenced Mangal to thirty years
in prison, and the court of appeals affirmed his convictions. State v. Mangal, Op. ‘
No. 2009-UP-113 (S.C. Ct. App. filed March 4, 2009).

Mangal filed his PCR application without the assistance of counsel.® As required
by section 17-27-50 of the South Carolina Code (2014) and Rule 71.1(b) of the
South Carolina Rules of Civil Procedure, he made the application on the form
prescribed by this Court. See Form 5, SCRCP Appendix of Forms. In the blank
requiring the applicant to "State concisely the grounds on which you base your
allegation that you are being held in custody unlawfully," Mangal handwrote, (a)
"ineffective assistance of counsel trial," (b) "prejudiceness," (c) "ineffective
assistance of appellate counsel." In the blank requiring the applicant to "State
concisely and in the same order the facts which support each of the grounds set out
[above]," Mangal handwrote (a) "failure to preserve direct appeal issue," (b) "failed

! Dr. Henderson explained the hymen "is a type of flexible tissue in the adolescent
population that partially covers the vaginal opening."

2 This offense is now classified as criminal sexual conduct with a minor in the third
degree under subsection 16-3-655(C) of the South Carolina Code (2015).

3 There is no provision of law for the appointment of counsel in a PCR proceeding
unless the application raises questions of law or fact which the court determines
require a hearing. See Rule 71.1(d), SCRCP ("If, after the State has filed its return,
the application presents questions of law or fact which will require a hearing, the
court shall promptly appoint counsel to assist the applicant if he is indigent."); see
also Whitehead v. State, 310 S.C. 532, 535, 426 S.E.2d 315, 316 (1992) ("Rule
71.1(d) mandates the appointment of counsel for indigent PCR applicants
whenever a PCR hearing is held to determine questions of law or fact.").



to investigate documentary evidence and witnesses," and (c) "fail to make an
additional object[ion] to the sufficiency of the curative charge or moved for a
mistrial." He also wrote "will amend pursuant to SCRCP, Rule 71.1" to include
"new grounds upon appt. of PCR counsel," in apparent recognition that Rule
71.1(d) requires, "Counsel shall insure that all available grounds for relief are
included in the application and shall amend the application if necessary."

Mangal was subsequently appointed counsel, and later retained a different attorney
who represented him at the PCR trial, but no written amendment to Mangal's
original application was filed. Mangal's counsel began the PCR hearing by calling
witnesses, giving no indication to the PCR court he intended to raise any issues not
set forth in the original application. During his presentation of evidence, PCR
counsel asked trial counsel why he did not object to "improper bolstering"
testimony given by Dr. Henderson, and the State briefly cross-examined him on
the same subject. However, PCR counsel did not mention any intent to make an
ineffective assistance claim based on a failure to object to improper bolstering
testimony until the end of the hearing. At that point, he argued trial counsel was
ineffective in several respects not mentioned in the original application, including
for not objecting to the alleged improper bolstering testimony of Dr. Henderson.

The PCR court denied relief in a written order without addressing the improper
bolstering issue. Mangal made a motion under Rule 59(e) of the South Carolina
Rules of Civil Procedure to alter or amend the judgment, arguing the PCR court
should have addressed the improper bolstering issue. The PCR court denied the
motion and held the improper bolstering issue was "not presented to the court in
the application or in an amendment, and no testimonial evidence from the applicant
was presented in support of these allegations." ‘

Mangal filed a petition for a writ of certiorari seeking review of the denial of PCR,
which we transferred to the court of appeals pursuant to Rule 243(1) of the South
Carolina Appellate Court Rules. Mangal argued trial counsel was ineffective for
not objecting to Dr. Henderson's testimony and the PCR court erred by not ruling
on the issue. The court of appeals agreed the PCR court erred in not ruling on the
improper bolstering issue. Mangal, 415 S.C. at 317-18, 781 S.E.2d at 735-36. The
court of appeals then addressed the merits of the issue, finding Dr. Henderson's
testimony was improper bolstering and counsel was ineffective for not objecting to
it. 415 S.C. at319-20, 781 S.E.2d at 736-37. The court of appeals remanded to
the court of general sessions for a new trial. 415 S.C. at 319-20, 781 S.E.2d at 737.
The State filed a petition for a writ of certiorari for review of the court of appeals'
decision, which we granted.



II. Standard of Review

Our standard of review in PCR cases depends on the specific issue before us. We
defer to a PCR court's findings of fact and will uphold them if there is any
evidence in the record to support them. Sellner v. State, 416 S.C. 606, 610, 787
S.E.2d 525, 527 (2016) (citing Jordan v. State, 406 S.C. 443, 448, 752 S.E.2d 538,
540 (2013)). We do not defer to a PCR court's rulings on questions of law.*
"Questions of law are reviewed de novo, and we will reverse the PCR court's
decision when it is controlled by an error of law." Sellner, 416 S.C. at 610, 787
S.E.2d at 527 (citing Jamison v. State, 410 S.C. 456, 465, 765 S.E.2d 123, 127
(2014)). On review of a PCR court's resolution of procedural questions arising
under the Post-Conviction Procedure Act or the South Carolina Rules of Civil
Procedure, we apply an abuse of discretion standard. See Winkler v. State, 418
S.C. 643, 663, 795 S.E.2d 686, 697 (2016) (applying an abuse of discretion
standard to the trial court's decision on a motion for a continuance); Sweet v. State,
255 S.C. 293,296, 178 S.E.2d 657, 658 (1971) (same).

ITII.. Presentation of the Improper Bolstering Issue

We first address the court of appeals' ruling that the improper bolstering issue was
presented to the PCR court, and thus the PCR court erred in not ruling on it. We
find the PCR court acted within its discretion in refusing to address the issue.

First, the written application makes no mention of a claim based on improper
bolstering, and no amendment to the written application was ever made. Second,
PCR counsel began the hearing without mentioning there would be any additional
claims for ineffective counsel beyond those listed in the original application.

Third, even when PCR counsel questioned trial counsel on why he did not object to
Dr. Henderson's testimony, he did not inform the PCR court he would make a
claim for ineffectiveness based on the failure to make an objection.

Fourth, when PCR counsel did finally mention an ineffectiveness claim based on
the testimony of Dr. Henderson, he did not make the claim with specificity. In

4 The court of appeals incorrectly stated "an appellate court 'gives great deference
to the PCR court's . . . conclusions of law,"" quoting our own incorrect statement in
Porter v. State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). Mangal, 415 S.C.
at 316, 781 S.E.2d at 734. We clarify that appellate courts review questions of law
de novo, with no deference to trial courts.



what was essentially a closing argument, PCR counsel argued for relief on several
unrelated grounds, and then stated,

We also brought up the issue of Dr. Henderson. I believe
in this case we have no case law specifically on allowing
an expert to say in her opinion abuse occurred. She
wasn't asked that question. She gave that answer. It did
not receive an objection which we believe it should have.
It was improper vouching.

There was no further discussion of any claim for ineffectiveness based on trial
counsel not objecting to Dr. Henderson's testimony.

To the extent PCR counsel's brief statement constitutes a claim for ineffective
assistance of counsel, we find a PCR judge would have difficulty recognizing it.
The entire evidentiary presentation at the PCR hearing regarding trial counsel's
decision not to object to Dr. Henderson's testimony consisted of three points. First,
the PCR court was informed that the State asked Dr. Henderson, "Do you have an
opinion within a reasonable degree of medical certainty based on your education,
training, and experience, and based on your findings on examination of the victim,
whether those findings are consistent with a penetrating injury?" Second, PCR
counsel immediately commented, "Which was an appropriate question under our
law, I would think." Third, the PCR court was informed Dr. Henderson stated she
"believed [the victim] had been abused."*> Thus, the only evidentiary basis PCR
counsel presented to support the premise that Dr. Henderson's testimony was
improper bolstering was the fact Dr. Henderson gave her opinion—based in part on
physical findings from an objective medical examination—that the victim suffered
a penetrating injury resulting from sexual abuse.

In its opinion concluding Dr. Henderson's testimony was improper bolstering, the
court of appeals relied on several additional portions of Dr. Henderson's testimony
that were not revealed to the PCR court at any point during the PCR hearing. First,
the court of appeals relied on the fact Dr. Henderson testified she considered "the

> Mangal's PCR counsel inaccurately quoted Dr. Henderson's testimony. She never
used the word "believed." Instead, she stated, "Based on the history that she shared
with me and based on my examination I felt that it was consistent with a, that she
had been abused.” She was then asked, "Also opinion as to whether she was
sexually abused, that opinion is," and she replied, "That she had been, yes, sir."



history that [Victim] gave [her]" in reaching her opinion the victim had been
abused. 415S.C. at319, 781 S.E.2d at 736. However, the PCR hearing transcript
contains no mention of this testimony. Second, most of the testimony the court of
appeals relied on to support its conclusion Dr. Henderson's testimony was
improper bolstering was actually elicited by trial counsel on cross-examination.
There was no reference to any of that testimony during the PCR hearing.

Finally with regard to the PCR court's exercise of discretion in refusing to address
the improper bolstering issue, Mangal filed a Rule 59(e) motion asking the PCR
court to consider the claim. The PCR court denied the motion, finding "no
testimonial evidence . . . was presented in support of these allegations." We agree
with the PCR court. The most generous interpretation of the improper bolstering
claim—as counsel described it to the PCR court in closing argument and in the
Rule 59(e) motion®—limits the claim to the failure to object to Dr. Henderson's
direct examination opinion testimony. That testimony provides no support for the
claim other than Dr. Henderson considered the victim's history—in addition to her
objective findings—in reaching her opinion that the penetrating injury resulted
from sexual abuse. Notably, however, Dr. Henderson did not repeat to the jury the
victim's history.

From a procedural standpoint, the court of appeals relied on Simpson v. Moore,
367 S.C. 587, 627 S.E.2d 701 (2006), which it found "similar" to this case, to
support its conclusion the PCR court erred by not ruling on the improper bolstering
issue. Mangal, 415 S.C. at 317,781 S.E.2d at 735. Simpson is similar to this case
in that the PCR court refused to rule on a PCR claim "because Simpson did not
specifically raise it in his PCR application." 367 S.C. at 599, 627 S.E.2d at 707.
Also similar to this case, Simpson filed a Rule 59(e) motion challenging the PCR
court's refusal to rule on the issue. 367 S.C. at 600 n.3, 627 S.E.2d at 708 n.3. We
held "Simpson should have been permitted to amend his PCR application to
conform to the evidence presented." 367 S.C. at 599, 627 S.E.2d at 708.

However, there are significant dissimilarities between Simpson and this case. First,
Simpson was an appeal from a three and one-half day PCR hearing, and PCR
counsel's intention to pursue the disputed issue was made clear during the PCR
hearing. The issue concerned an alleged Brady’ violation involving a bag of

6 Mangal's current PCR appellate counsel did not represent him at the PCR hearing
or in filing the Rule 59(e) motion.

7 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).



money, which trial counsel testified he learned of "two hours before testifying" at
the PCR trial,® and the State knew about it in time to present a witness "whom the
State called for the specific purpose of addressing the . . . issue." 367 S.C. at 599,
627 S.E.2d at 707. The PCR court also left the record open in Simpson for the
State to submit additional evidence. 367 S.C. at 608, 627 S.E.2d at 712. Here, on
the other hand, the State had no notice Mangal intended to pursue the claim until
the end of the hearing, after all the evidence had been presented. Though the State
did conduct a brief cross-examination of trial counsel on his decision not to object
to Dr. Henderson's testimony, the State had little reason to suspect her testimony
would form part of the basis of a PCR claim yet to be made.

Second, the PCR court in Simpson made a specific finding as to the merits of the
Brady claim, stating "the contents of the bag could have been exculpatory," and
"this evidence should have been preserved and, thus, been subject to discovery."
367 S.C. at 599, 627 S.E.2d at 707. We observed, "Despite this finding, the [PCR]
court ruled that the issue about the bag of money was not preserved for review
because Simpson did not specifically raise it in his PCR application." Id. Here,
the PCR court made no such finding on the merits of the improper bolstering issue.

Finally, we specifically relied in Simpson on Rule 15(b) of the South Carolina
Rules of Civil Procedure, under which—we stated—"pleadings may be amended,
even after judgment, to conform to issues tried by express or implied consent but
not raised in the original pleadings." 367 S.C. at 599, 627 S.E.2d at 708 (citing
Rule 15(b), SCRCP). The focus of a Rule 15(b) analysis is prejudice to the
opposing party. See Harvey v. Strickland, 350 S.C. 303, 313, 566 S.E.2d 529, 535
(2002) (holding Rule 15(b) "[a]mendments to conform to the proof should be
liberally allowed when no prejudice to the opposing party will result."). We
analyzed prejudice in Simpson, holding "the State would not be prejudiced by such
an amendment given that the State cross-examined Simpson's defense counsel on

the issue and was permitted to present its own witness . . . to contest the issue's

8 In Simpson, we stated, "Simpson's defense counsel . . . testified that he learned
about the bag of money only two hours before testifying." 367 S.C. at 599, 627
S.E.2d at 707. We used the word "only" to emphasize the merit of the Brady
claim—that trial counsel was never informed of exculpatory information. We did
not mention it in relation to the late indication of an intent to pursue the PCR
claim. The important fact here is that the applicant's intent to pursue the claim was
clear during the PCR hearing.



relevance." Simpson, 367 S.C. at 599, 627 S.E.2d at 708. The court of appeals did
not mention any prejudice analysis in this case before relying on Simpson to find
error in the PCR court's refusal to allow an amendment.

IV. Excusing Procedural Default in PCR Proceedings

There have been rare cases in which we have excused PCR applicants from
procedural failures such as occurred in this case. In Simmons v. State, 416 S.C.
584,788 S.E.2d 220 (2016), for example, the PCR applicant properly amended his
application to assert "a claim that the State violated his due process rights by
presenting false evidence to the jury" with its presentation of DNA evidence. 416
S.C. at 589, 788 S.E.2d at 223. The PCR court granted relief on another issue, as a
result of which the applicant's death sentence was vacated. 416 S.C. at 586, 7838
S.E.2d at 222. The PCR court "summarily denied the remaining claims, including
Simmons's challenge to the DNA evidence, 'as without merit."" 416 S.C. at 591,
788 S.E.2d at 224. As to the summary denial of those claims, "Simmons failed to
file a Rule 59, SCRCP motion, as our issue-preservation rules require." Id.; see
Marlar v. State, 375 S.C. 407, 410, 653 S.E.2d 266, 267 (2007) (holding that when
a PCR court fails to make specific findings as to an issue, a Rule 59(¢) motion is
necessary to preserve the issue for appeal). We held that although the State was
"technically correct” to argue Simmons' DNA claim was procedurally barred,
"dismissing the writ of certiorari would be fundamentally contrary to the interests
of justice." Simmons, 416 S.C. at 591, 788 S.E.2d at 224. We remanded the case
to the PCR court for a new trial on the DNA claim. 416 S.C. at 593-94, 788 S.E.2d

at 225.

Our ruling in Simmons was based on the State's presentation—though innocent—of
false evidence underlying the State's analysis of DNA. 416 S.C. at 591, 788 S.E.2d
at 224. We relied on precedent from the Supreme Court of the United States and
this Court to support the need for the "extraordinary action" we took under that
circumstance to excuse the procedural bar. 416 S.C. at 591-92, 788 S.E.2d at 224
(citing Napue v. Illinois, 360 U.S. 264,269,79 S. Ct. 1173,1177,3 L. Ed. 2d

1217, 1221 (1959) and Riddle v. Ozmint, 369 S.C. 39, 47-48, 631 S.E.2d 70, 75

(2006)).

In most PCR cases, however, we have refused to excuse the pleading and issue-
preservation requirements that apply in all civil cases. In Aice v. State, 305 S.C.
448, 409 S.E.2d 392 (1991), for example, we refused to relax procedural
requirements simply "on the ground that his first. .. PCR application was
insufficient due to ineffective PCR counsel." 305 S.C. at 448, 409 S.E.2d at 393.



In Plyler v. State, 309 S.C. 408, 424 S.E.2d 477 (1992), the applicant attempted to
raise on appeal for the first time a burden-shifting claim based on trial counsel's
failure to object to the trial court's malice charge. 309 S.C. at 409, 424 S.E.2d at
478. As to the merits of the claim, we found "the malice charge . . . is so diseased
with burden-shifting presumptions that it violates Sandstrom v. Montana, 442 U.S.
510,99 S. Ct. 2450, 61 L. Ed. 2d 39 (1979)." Plyler, 309 S.C. at 410-11, 424
S.E.2d at 478. Nevertheless, we affirmed the denial of PCR, stating, "Since this
issue was neither raised at the PCR hearing nor ruled upon by the PCR court, it is
procedurally barred." 309 S.C. at 409, 424 S.E.2d at 478. In Marlar, we reversed
the court of appeals for addressing an issue not specifically addressed in a PCR
order when the applicant did not make a motion to alter or amend pursuant to Rule
59(e). 375 S.C. at 410, 653 S.E.2d at 267. We stated, "Because respondent did not
make a Rule 59(e) motion . . ., the issues were not preserved for appellate review,
and the Court of Appeals erred in addressing the merits of the issues . ..." Id.; see
also Humbert v. State, 345 S.C. 332,337, 548 S.E.2d 862, 865 (2001) (stating the
failure to file a Rule 59(e) motion as to an issue not addressed by the PCR court
leaves the issue unpreserved).

We have often considered the tension between the rights at stake in PCR
proceedings and the application of traditional procedural requirements for the
presentation and preservation of issues. See, e.g., Robertson v. State, 418 S.C. 505,
795 S.E.2d 29 (2016); Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999). The
Supreme Court of the United States recently addressed this tension in Martinez v.
Ryan, 566 U.S. 1, 132 S. Ct. 1309, 182 L. Ed. 2d 272 (2012). The issue in
Martinez was ”whether a federal habeas court may excuse a procedural default of
an ineffective-assistance claim when the claim was not properly presented in state
court due to an attorney's errors in an initial-review collateral proceeding." 566 -
U.S. at 5,132 S. Ct. at 1313, 182 L. Ed. 2d at 280. After Martinez was convicted
in the state court of Arizona of two counts of criminal sexual conduct with a minor,
the state appointed new counsel for the direct appeal. 566 U.S. at 5-6, 132 S. Ct. at
1313-14, 182 L. Ed. 2d at 280. While the direct appeal was pending, Martinez's
newly-appointed counsel initiated a state PCR proceeding. 566 U.S. at 6, 132 S.
Ct. at 1314, 182 L. Ed. 2d at 280. However, counsel made no claim of ineffective
assistance of trial counsel, and later filed a statement asserting there were "no
colorable claims at all." 566 U.S. at 6, 132 S. Ct. at 1314, 182 L. Ed. 2d at 280-81.
The state court dismissed the PCR action. 566 U.S. at 6, 132 S. Ct. at 1314, 182 L.
Ed. 2d at 281.

Later, Martinez filed a second PCR action in state court with new counsel, this
time asserting trial counsel provided ineffective assistance. 566 U.S. at 6-7, 132 S.



Ct. at 1314, 182 L. Ed. 2d at 281. The state court dismissed this PCR action,
finding Martinez was procedurally barred from pursuing ineffective assistance
claims that should have been asserted in his first PCR action. 566 U.S. at 7, 132 S.
Ct. at 1314, 182 L. Ed. 2d at 281. Martinez subsequently filed a writ of habeas
corpus in federal court, again raising the ineffective assistance of counsel claims.
Id. The district court refused to address the claims on the ground they were barred
by procedural default in state court, and "Martinez had not shown cause to excuse
the procedural default." 566 U.S. at 7-8, 132 S. Ct. at 1315, 182 L. Ed. 2d at 281.
After the Ninth Circuit affirmed, the Supreme Court granted certiorari. 566 U.S. at
8,132 S. Ct.at 1315, 182 L. Ed. 2d at 282.

The Supreme Court held "a procedural default will not bar a federal habeas court
from hearing a substantial claim of ineffective assistance at trial if, in the initial-
review collateral proceeding, there was no counsel or counsel in that proceeding
was ineffective." 566 U.S. at 17, 132 S. Ct. at 1320, 182 L. Ed. 2d at 288. In
doing so, the Court recognized the right to the effective assistance of trial counsel
is a "bedrock principle in our justice system," and acknowledged applicants
"confined to prison" and "unlearned in the law" often have difficulty complying
with procedural rules in a PCR case. 566 U.S. at 12, 132 S. Ct. at 1317, 182 L. Ed.
2d at 284. The Court then stated,

Allowing a federal habeas court to hear a claim of
ineffective assistance of trial counsel when an attorney's
errors (or the absence of an attorney) caused a procedural
default in an initial-review collateral proceeding
acknowledges, as an equitable matter, that the initial-
review collateral proceeding, if undertaken without
counsel or with ineffective counsel, may not have been
sufficient to ensure that proper consideration was given
to a substantial claim.

566 U.S. at 14, 132 S. Ct. at 1318, 182 L. Ed. 2d at 285-86.

We first considered Martinez in Kelly v. State, 404 S.C. 365, 745 S.E.2d 377
(2013). We held Martinez "is limited to federal habeas corpus review and is not
applicable to state post-conviction relief actions." 404 S.C. at 365, 745 S.E.2d at
377. We considered Martinez again in Robertson. Reaffirming Kelly, we held

" Martinez does not afford Petitioner a right to file a successive PCR application by
merely alleging ineffective assistance of prior PCR counsel." 418 S.C. at 516, 795
S E.2d at 34. In Robertson, however, we permitted the PCR applicant to pursue a



successive application the PCR court found was procedurally barred. 418 S.C. at
516, 795 S.E.2d at 34. '

The Supreme Court's decision in Martinez reminds us that the Sixth Amendment
guarantee of effective assistance of counsel is a "bedrock principle in our justice
system." Simmons and Martinez counsel us that there are situations where the
interests of justice require PCR courts to be flexible with procedural requirements
before PCR applicants suffer procedural default on substantial claims. Such
flexibility is consistent with the purpose and spirit of our Rules of Civil Procedure.’
These considerations should guide PCR courts when struggling to balance
procedural requirements against the importance of the issues at stake in PCR
proceedings. We encourage trial courts in PCR cases to use the discretion we grant
them on procedural matters to find reasonable ways—within the flexibility of our
Rules—to reach the merits of substantial issues.

As we stated in Odom and repeated in Robertson,

"All applicants are entitled to a full and fair opportunity
to present claims in one PCR application." _

Robertson, 418 S.C. at 513, 795 S.E.2d at 33; Odom, 337 S.C. at 261, 523 S.E.2d
at 755.

V. The Procedural Default in This Case

This is not an appropriate case in which to excuse Mangal from his procedural
default. As we explained, the PCR court acted within its discretion to refuse to -

9 See 4 Charles Alan Wright, Arthur R. Miller & Adam N. Steinman, Federal
Practice and Procedure § 1029 (4th ed. 2015) ("The federal rules are designed to
discourage battles over mere form and to sweep away needless procedural
controversies that either delay a trial on the merits or deny a party his day in court
because of technical deficiencies."); Maybank v. BB&T Corp., 416 S.C. 541, 565,
787 S.E.2d 498, 510 (2016) ("In construing the South Carolina Rules of Civil
Procedure, our Court looks for guidance to cases interpreting the federal rules."); 3
Cyclopedia of Federal Procedure § 8.2 (3d ed., rev. 2017) ("The spirit of the Rules
is to settle controversies upon their merits rather than to dismiss actions on

- technical grounds, to permit amendments liberally, and to avoid, if possible,
depriving a litigant of a chance to bring a case to trial.").



address any claim based on Dr. Henderson's direct examination testimony. In
addition to that testimony, however, the court of appeals relied on Dr. Henderson's
cross-examination testimony to support its conclusion of improper bolstering. This
testimony does not convince us to excuse the procedural default.

First, none of it was presented to the PCR court at the hearing. In addition, the
State makes a convincing argument that trial counsel elicited this testimony
intentionally pursuant to a valid trial strategy. See Watson v. State, 370 S.C. 68,
72-73, 634 S.E.2d 642, 644 (2006) (finding counsel's performance was not
deficient in making the decision not to object to "inadmissible" testimony because
his strategy—that doing so "might lead to the more damaging introduction” of
other evidence—was valid).

Trial counsel testified this was "not the first time I've been with Dr. Henderson."
When asked if he expected Dr. Henderson to give an opinion on whether the victim
had been sexually abused, trial counsel answered, "Not only did I expect it, but if
she had answered any other way I would have been shocked, because Dr.
Henderson's testimony is canned testimony. And she'll testify the same way in
every trial." The State argues trial counsel, knowing Dr. Henderson would give an
opinion the victim had been sexually abused, attempted to undermine her opinion
by demonstrating to the jury that Dr. Henderson's opinion was not based on the
objective results of her physical examination, but rather on the victim's fabricated
statements. The State argues trial counsel then intentionally invited Dr. Henderson
to admit she based her opinion on the truth of what the victim told her. According
to the State, this allowed trial counsel to impeach Dr. Henderson's opinion with the
weaknesses he had previously shown in the victim's credibility. Otherwise, the
State argues, trial counsel was left with an expert opinion based only on objective
physical findings—a far more difficult opinion to impeach. We need not decide
whether this was a valid trial strategy.'® We simply find this evidence does not
support the extraordinary action of excusing Mangal's procedural default.

10 If we were to excuse the procedural default for failing to present this claim to the
PCR court, it would be necessary to remand to the PCR court for a hearing because
the PCR court was not given the opportunity to make factual findings as to the
reasonableness of this strategy, and if found not to be a reasonable strategy,
whether the applicant suffered prejudice. See Simmons, 416 S.C. at 593, 788
S.E.2d at 225 ("We sit today in an appellate capacity and making findings of fact
de novo would be contrary to this appellate setting.").



VI. Conclusion

We REVERSE the court of appeals' finding that the PCR court erred in refusing to
address the improper bolstering issue, and REINSTATE the PCR court's order

denying PCR.

KITTREDGE, J., concurs. BEATTY, C.J., HEARN, J., and Actmg Justice
Costa M. Pleicones concur in result only.
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MCDONALD, J.: In 2007, Farid A. Mangal was convicted of first-degree
criminal sexual conduct (CSC) with a minor, two counts of second-degree CSC,
lewd act upon a minor, and incest. He appeals from the denial and dismissal of his
application for post-conviction relief (PCR), arguing (1) trial counsel was
ineffective for failing to object to bolstering, (2) trial counsel was ineffective for
failing to move for a mistrial in response to bolstering, (3) trial counsel was
ineffective for failing to object to the qualification of a forensic interviewer as an

-expert, (4) trial counsel's performance as a whole was deficient and prejudicial, (5)
the PCR court erred in finding the bolstering issue was not raised, and (6) PCR
counsel was ineffective for not sufficiently raising the bolstering issue. We reverse
and remand.

FACTS

Victim, who was nineteen years old at the time of the 2007 trial, testified that her
father (Petitioner) sexually abused her from the time she was ten years old until she
was sixteen. The first instance of alleged abuse occurred when Petitioner took her
into a bedroom, forced her to remove her pants, and rubbed his penis around her
anal area. Victim stated there was "some sort of penetration" on this occasion, but
not full penetration. Victim testified that after such abuse began, it occurred nearly
every day when she came home from school. According to Victim, she was
fourteen or fifteen the first time full penetration occurred, and Petitioner took her
virginity. Victim stated Petitioner used condoms occasionally and once pointed
out a freckle on the shaft of his penis. According to Victim, the abuse became
more painful and aggressive as she aged. Victim stated she initially disclosed the
abuse to her brother (Brother) after she refused Petitioner's advances one night, and
Petitioner took out his anger on Brother the next day.

On cross-examination, trial counsel questioned Victim extensively concerning
inconsistencies in her story and her dislike for Petitioner's strict parenting
methods.! Victim acknowledged that once Petitioner was out of the house, she
began drinking, smoking, and had to seek counseling. Victim was presented with
testimony from a 2005 family court hearing where she stated she began cutting
herself because she was unhappy about her accusations against Petitioner. In this

! Victim testified that Petitioner did not let her date or have friends, and would not
allow her to talk on the phone, have pets, or celebrate Christmas. Additionally,
family members testified that Petitioner was physically abusive.




prior family court testimony, Victim stated she did not want to get Petitioner in
trouble, she just wanted him away from her.

Brother testified there were numerous occasions over the years when Petitioner
took Victim into a locked room for twenty or thirty minutes, and Victim would
leave the room visibly upset and crying and would go to the bathroom.

Pediatrician Dr. Nancy Henderson testified as an expert "in the examination,
diagnosis, and treatment of child sexual abuse." Dr. Henderson testified she
examined Victim in July 2004 and discovered a "marked narrowing" on a portion
of Victim's hymen, which she believed was "a sign of some type of penetration."
During her testimony, the following exchange occurred:

[The State:] Doctor Henderson, do you have an opinion,
within a reasonable degree of medical certainty based
upon your education, training, and experience and based
upon your findings on examination of [Victim], whether
those findings are consistent with a penetrating injury?

[Dr. Henderson:] Based on the history that she shared
with me and based on my examination I felt that it was
consistent . . . that she had been abused.

[The State:] All right. Also opinion as to whether she
was sexually abused, that opinion is?

[Dr. Henderson:] That she had been, yes, sir.

Dr. Henderson further testified that there could be "full penetration without any
kind of trauma to the hymenal tissue" due to the effects of estrogen on the tissue
during puberty. When asked whether this case involved "narrowing [of the hymen]
consistent with penetration,”" Dr. Henderson stated, "Yes, sir."

When asked whether she could tell the jury that her findings were the "result of
penetration by a penis," Dr. Henderson responded, "I can't say that the actual result
that I saw was caused by the penis, but based on the history that she shared, and
she denies any other kind of trauma to that area . . . my conclusion is . . . as I
stated." When asked whether she based her decision on possibly untrue




information she received from Victim, Dr. Henderson stated, "I based it on the
information received by my patient, which is invaluable information any doctor
receives when they are examining a patient." When asked whether she assumed
Victim's information was true, Dr. Henderson responded, "Based on the way she
shared it and all the information that she shared, yes." Dr. Henderson
acknowledged that she learned there were allegations that Petitioner engaged in
vaginal and anal intercourse with Victim and that the abuse began at age ten.
Finally, Dr. Henderson stated that it varied between females as to whether a hymen
or remnants of a hymen remained after childbirth or prolonged sexual intercourse,
and that she had seen many sexually active teenagers with normal examination
results.

The State also presented testimony from forensic interviewer Wiley Garrett, who
was qualified as an expert in forensic interviewing without objection. Garrett
testified that Victim's disclosure was "clear, consistent, and compelling."

Trial counsel's theory of the case was that Victim and Victim's mother (Mother)
fabricated the abuse allegations because Victim wanted freedom from Petitioner's
strict parenting and Mother wanted to continue having an extra-marital affair.
Petitioner testified in his defense, denied the allegations against him, and stated
that Victim and Mother "had a plan . . . going on."

Mother admitted that when Petitioner was arrested, she gave police a statement
indicating Victim had disclosed the abuse to her but Victim stated she had not
allowed penetration or oral sex. Mother also made a drawing of Petitioner's penis
and indicated there was a dark marking like a mole or a freckle on the head of his
penis but not on the shaft. During cross-examination, Mother stated that she
believed Victim's allegations.

Petitioner's family doctor testified about a January 2002 record created by a former
doctor in his practice that stated Victim's hymen was intact. The family doctor
explained that based on his nearly fifty years of practice, he expected the hymen of
a sexually active person to not remain intact. Dr. Medlock also stated that another
record indicated that on September 29, 2003, Victim had a rectal examination that
was within normal limits.

Finally, a detention center employee who inspected Petitioner's penis testified that
he did not recall seeing a freckle or a mole on Petitioner's penis.



STANDARD OF REVIEW

"In a PCR proceeding, the burden is on the applicant to prove the allegations in his
application." Ard v. Catoe, 372 S.C. 318, 331, 642 S.E.2d 590, 596 (2007). "Any
evidence of probative value to support the PCR court's factual findings is sufficient
to uphold those findings on appeal." Lee v. State, 396 S.C. 314, 320, 721 S.E.2d
442,446 (Ct. App. 2011). Thus, an appellate court "gives great deference to the
PCR court's findings of fact and conclusions of law." Porter v. State, 368 S.C.
378, 383,629 S.E.2d 353, 356 (2006). "If matters of credibility are involved, then
this court gives deference to the PCR court's findings because this court lacks the
opportunity to directly observe the witnesses." Lee, 396 S.C. at 319, 721 S.E.2d at
445,

LAW/ANALYSIS

"In order to receive relief for ineffective assistance of counsel, a defendant must
make two showings." Edwards v. State, 392 S.C. 449, 456, 710 S.E.2d 60, 64
(2011). "First, he must show that his trial counsel's performance was deficient,
meaning that 'counsel made errors so serious that counsel was not functioning as
the "counsel" guaranteed the defendant by the Sixth Amendment." Id. (quoting
Strickland v. Washington, 466 U.S. 668, 687 (1984)). "Second, he must
demonstrate that this deficiency prejudiced him to the point that he was deprived of
a fair trial whose result is reliable." Id.

I. Preservation of Bolstering Issue’

Petitioner argues the PCR court erred in finding the bolstering issue was not raised
because PCR counsel questioned trial counsel on the subject, and PCR counsel
raised the issue again in his Rule 59(e), SCRCP, motion. We agree.

At the PCR hearing, trial counsel admitted that he did not object when Dr.
Henderson was asked whether her findings were consistent with a penetrating
injury and she responded that she believed Victim was abused. On cross-
examination, trial counsel stated he expected Dr. Henderson to opine that Victim
was abused because her testimony was "canned testimony." Trial counsel
explained that he had been in cases with Dr. Henderson before, and he probably

? We have chosen to analyze Petitioner's Issue 5 first and then address Issues 1 and
2 together.




should have objected when she gave an opinion on the ultimate issue. On redirect,
trial counsel was asked if the comment struck "a cord as improper bolstering"
during trial, and trial counsel stated it did not. During PCR counsel's summation,
he stated that Dr. Henderson's opinion that abuse occurred should have received an
objection because it was improper vouching. PCR counsel also cited case law
supporting his position.

The PCR court's order did not address the issue concerning Dr. Henderson's
testimony; thus, Petitioner filed a Rule 59(e) motion requesting a specific ruling on
the bolstering issue. The PCR court then issued an order stating it would not alter
or amend its judgment and "[a]lthough [Petitioner] alleges that the issues in the
[m]otion were raised at the hearing[,] . . . this [c]ourt finds that the issues were not
presented . . . in the application or in an amendment and no testimonial evidence
from [Petitioner] was presented in support of these allegations."

The Uniform Post-Conviction Procedure Act provides that "[a]ll grounds for relief
available to an applicant under this chapter must be raised in his original,
supplemental or amended application." S.C. Code Ann. § 17-27-90 (2014).
However, in Simpson v. Moore, the supreme court considered an issue that was not
raised specifically in a petitioner's application. 367 S.C. 587, 599-600, 627 S.E.2d
701, 707-08 (2006). The supreme court noted that during the PCR hearing, both
the petitioner's trial counsel and a witness for the State testified about the issue. /d.
at 599, 627 S.E.2d at 707-08. The supreme court held that petitioner "should have
been permitted to amend his PCR application to conform to the evidence
presented." Id. at 599, 627 S.E.2d at 708.

Similarly, we hold the issue here concerning Dr. Henderson's testimony is
preserved for our consideration. Not only was trial counsel questioned and cross-
examined about the issue during the PCR hearing, PCR counsel specifically
mentioned it again during his concluding remarks. When the PCR court's order
failed to address the issue, PCR counsel took appropriate action to preserve it by
requesting a ruling in a Rule 59(¢) motion. See Humbert v. State, 345 S.C. 332,
337, 548 S.E.2d 862, 865 (2001) (holding when a PCR court fails to rule on an
issue, the petitioner must file a Rule 59(e), SCRCP, motion requesting a ruling on
the issue to preserve it for review).

Accordingly, we hold the bolstering issue—as it related to Dr. Henderson's
testimony—is preserved for review. However, we find any bolstering issues



related to other witnesses are unpreserved because they were not raised in
Petitioner's PCR application, the PCR hearing, or in the Rule 59(e) motion. See id.
at 338, 548 S.E.2d at 866 (holding arguments not raised to and ruled upon by the
PCR court are not preserved for review).

II. Bolstering

Because the bolstering issue as it relates to Dr. Henderson's testimony was
preserved, we must next determine whether trial counsel was ineffective for failing
to object or move for a mistrial in response to Dr. Henderson's comments.

"The law is clear that it is improper for a witness to give testimony as to his or her
opinion about the credibility of a child victim in a sexual abuse matter." State v.
Hill, 394 S.C. 280, 294, 715 S.E.2d 368, 376 (Ct. App. 2011) (citing State v.
Dawkins, 297 S.C. 386, 393-94, 377 S.E.2d 298, 302 (1989); State v. Dempsey,
340 S.C. 565, 568-71, 532 S.E.2d 306, 308-09 (Ct. App. 2000)).

At the PCR hearing, trial counsel admitted he did not object when Dr. Henderson
was asked whether her findings were consistent with a penetrating injury and she
responded that she believed Victim was abused. Trial counsel testified there was
no reason he did not object to Dr. Henderson's answer, and he stated that it may
have had a significant impact on the jury. On cross-examination, trial counsel
reiterated that the case centered on credibility, and he did not remember any
physical evidence against Petitioner.

At trial, Dr. Henderson was qualified as an expert "in the examination, diagnosis,
and treatment of child sexual abuse." Thus, it was proper for her to opine that
based on her examination, Victim's injuries were consistent with sexual abuse. See
Rule 702, SCRE ("If . . . specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto
in the form of an opinion or otherwise."); cf. State v. Douglas, 380 S.C. 499, 504,
671 S.E.2d 606, 609 (2009) (finding no prejudice from a forensic interviewer's
allegedly improper testimony when there was also evidence that a pediatric nurse
practitioner examined the victim and determined she had vaginal tearing and
scarring consistent with past penetration). However, she stated her opinion was
based not only on her examination, but also "on the history that [Victim] shared
with [her]." Directly after this comment, Dr. Henderson opined that Victim had
been sexually abused. On cross-examination, Dr. Henderson elaborated on these



statements and testified that "based on the history that [Victim] shared, and she
denies any other kind of trauma to that area . . . my conclusion is . . . as [ stated."

When asked whether she based her decision on possibly untrue information from
Victim, Dr. Henderson stated, "I based it on the information received by my
patient, which is invaluable information any doctor receives when they are
examining a patient." When asked whether she assumed Victim's information was
true, Dr. Henderson responded, "Based on the way she shared it and all the
information that she shared, yes."

We believe there is no other way to interpret these comments other than to mean
that Dr. Henderson believed Victim was truthful. See State v. Chavis, 412 S.C.
101, 109, 771 S.E.2d 336, 340 (2015) (finding a child abuse assessment expert's
recommendation that the defendant should not be around the victim for any reason
was improper because it could only be interpreted as the expert's believing the
victim's sexual abuse claims); State v. Jennings, 394 S.C. 473, 480, 716 S.E.2d 91,
94 (2011) (finding an expert's reports were erroneously admitted when there was
"no other way to interpret the language used in the reports other than to mean the
forensic interviewer believed the children were being truthful"); Dempsey, 340
S.C. at 568-72, 532 S.E.2d at 308-10 (finding a child sex abuse expert's testimony
improperly vouched for a victim's credibility when the expert concluded victim
was reliable and the expert testified that a very high rate of children who made sex
abuse allegations were truthful); Dawkins, 297 S.C. at 393-94, 377 S.E.2d at 302
(holding a psychologist's testimony indicating he believed a victim's allegations
were genuine was improper). Accordingly, Dr. Henderson's testimony was
improper bolstering, and trial counsel was deficient for failing to object to it or
otherwise bring it to the trial court's attention.

Additionally, we find Petitioner is able to demonstrate prejudice. See Strickland,
466 U.S. at 694 (defining prejudice as a reasonable probability that but for trial
counsel's errors, the result of the proceeding would have been different). As trial
counsel admitted, the case lacked physical evidence and hinged on credibility. See
Jennings, 394 S.C. at 480, 716 S.E.2d at 94-95 (holding the erroneous admission
of reports that contained vouching language was not harmless when the children's
credibility was the most critical determination in the case) (citing State v. Ellis, 345
S.C. 175, 178, 547 S.E.2d 490, 491 (2001) ("An . . . improper opinion which goes
to the heart of the case is not harmless."))). During the trial itself, trial counsel
repeatedly sought to attack Victim's credibility through cross-examination, and his




theory of the case was that the abuse allegations were fabricated by Victim and
Mother. Given a lack of physical evidence, we believe Dr. Henderson's testimony
was critical because she explained how Victim—who claimed full penetration
occurred on multiple occasions—had a narrowed but otherwise intact hymen. As a
result, Dr. Henderson's improper testimony insinuating that she found Victim
credible was particularly prejudicial.

Accordingly, we reverse the PCR court's finding that trial counsel was not
ineffective for failing to object or move for a mistrial in response to bolstering
testimony given by Dr. Henderson.

In light of our decision regarding the bolstering issue, we decline to address
Petitioner's remaining arguments. See Futch v. McAllister Towing of Georgetown,
Inc.,335S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (holding an appellate court
need not review remaining issues when the disposition of prior issues is
dispositive).

CONCLUSION

We reverse the PCR court's dismissal of Petitioner's PCR application and remand
to the trial court for a new trial.

REVERSED AND REMANDED.
SHORT and GEATHERS, JJ., concur.




