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Ronald G. Sykora Jr - May 24, 2013

changed the bucking procedures .and wants them

118

25 openings have been completed rer

agreed-upon procedures, but developer/waterproofer

removed and reitfistalled. Our cost to iegpye and
reinstall the windows is.. f
And it gives the- cost.
Does that refresh your recollectlon
about who directed that the windows be re1nstalled°
A, I surmised that the waterproofer is
Sutton-Kennerly, who was, at that point, the

waterproofing consultant.

0. Okay. All right. Now, the flashing
detéil that's on your exhibit -- not your exhibit,
but Exhibit 352 -- ig that housing wrap that's

going to be used, or does that show how the house

wrap is-. golng to be utilized?:

A. Are you directing me towards 35507

Q. I'm sorry, 352, and then the page
number is’1f ;éah, 3550.

A. And you're directing me to the top of

the illustrationv?

Q.  Where it says, sill pan flashing...
A. 'Yes,'thatfwould be the building paper.
Q. So is it fair to say that it would not

be possible to install a window to this detail if

A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
scheduledepo com
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Ronald G. Sykora Jr - May 24, 2013

182

N

construction, I assume you're distihguiéhing that
from the homeowner opening and closing his windows.
You don't find a problem with that,

correct?

A. Correct.

Q. The problem with:ha§ing windows dpen
during construction is all the things we talked
about before, the likelihood of somebody using it

as a means of ingress and egress, people passing

tools and equipment and materials through them,

‘that type of thing.

A. Damage from construction of - the le&els
above the window, primarily being the amount of
stucco and motoxr that was falling down .on té-the.
windows and into the operating mechanisms.

0. So when somebody was talking about
being concerned about having the windows open
during'construction, it's not because they're .
concérned that having windows open is a bad thing
in general? |

A. Correct. 1It's the likelihood of.damage
to an open.window.

Q. Thank you.

EXAMINATION

BY MR. EPPS:

A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
scheduledepo.com '

752




~ AttachmentJ

753



3\

STATE OF SOUTH CAROLINA ~ IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF CHARLESTON g

RE: Concord and Cumberland Horizontal Property Regime v. Concord & Cumberland,
LLC,etal ' ' ,
Civil Action No. 2010-CP-10-2271

RE: Thomas R. Mather v. Concord & Cumberland, LLC, et al.
Civil Action No. 2010-CP-10-2919

RE: Betty Segal v. Concord & Cumberland, LLC, et al.
Civil Action No. 2010-CP-10-3206

RE: Signature Charleston, LLC, ef al. v. Concord & Cumberland, LLC, er al.
Civil Action No. 2010-CP-10-3207 .

RE: James C, Kirkpatrick v. Concord & Cumberland, LLC, et ai.
Civil Action No. 2010-CP-10-3208

RE: Paul A: Brim v. Concord & Cumberland, LLC, ef al.
Civil Action No. 2010-CP-10-3209

RE: Fred Rappaport, et al. v. Concord & Cumberland, LLC, et al.
Civil Action No, 2010-CP-10-3210

RE: Thomas R. Debnam, as Trustee of the Trust Agreement of Thomas R. Debnam v.
Concord & Cumberland, LLC, et al.
Civil Action No. 2010-CP-10-9580

RE: Pamela L. Vaughn v. Concord & Cumberland, LLC, et al.
Civil Action No. 2010-CP-10-9767

RE: StuartD. Reeves v. Concord & Cumberiand, LLC, et al.
Civil Action No. 2011-CP-10-4603

RE: Mattison J. MacGillivray, et al. v. Concord & Cumberland, LLC, et al.
Civil A¢tion No. 2011-CP-10-4663
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y AFFIDAVIT OF TALI VEREEN
TALI VEREEN, first being duly sworn, deposes and says as follows:

1. My name is Tali Vercen and I am Credit Manager of the of The Mubhler
Company, Inc. (“Muhler™). . | |

2. I am above thé age of 18 years and have personel knowledge of the statements _
made in this affidavit ﬁnd certify it to be a true and correct statement,

3. ] am familiar with the accounts receivable relating to the Concord &
Cumberland project that is the subject matter of this lawsuit. I am also familiar with an
agreement between Weather Shield Manufacum'ng, Inc., Superior Construction Corporation
and Muhler dated June 11, 2007.

4. A review of the accounts receivable shows that Superior Construction
Corporation has failed to-abide by the terms of paragraph 10 on page 4 of the June .1‘1, 2007
agreement in which Superior agreed to pay all amounts due to Muhler. As a result, Muhler
has not paid Weather Shield in full for the Weather Shield materials that were installed at the
project, »

FURTHER, AFFIANT SAYETH NAUGHT.
Al Mg
Tali Vereen
Credit Manager of The Muhler Compan\y, Inc.

SWOéKBJ/(\) AND SUBSCRIBED BEFORE ME
This

day of '_ ,2011.

My Co.mmlssu;;Expx;es‘ My COﬂlﬂllSSlM ‘Expires
O Apri 26th 2014
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STATE OF SOUTH CAROLINA .. RECEIPT
.

COUNTY OF CHARLESTON | GENERAL RELEASE

This Receipt and General Release (the “Agréehlent’f) is entered among and b@ém the

Concord and Cumberland Horizontal Property Regime (C/A No. 2010-CP-10-2771),

' Thomas R, Mather (C/A No. 2010-CP-10-2919), Betty Y. Segal (C/A No. 2010-CP-10-3206),
Signature Charlest’oh, LLC and Wade Robinson(C/A No_. 2010-CP-10-3207), James C.
Kirkpatrick (C/A No. 2010-CP-10-3208), Paul A. Brim (C/A No. 2010-CP-10-3209), Fred
Rappaport and Joyce Rappaport (C/A No. 2010-CP-10-3216),' Thomas R, Debnam, as
Trustee of the Trust Agreement of Thomas R. Debnam (C/A No. 2010-CP-10-9580), Stuart
Reeves (C/A No. 2011- CP-10-4603), Mattison MacGillivray and Teresa E. Macclllwray
* (C/A No. 2011-CP-10-4663), Avant & Associates, LLC and Oakland Holding, LLC (C/A
No. 2011-CP-10-8549), 304 Concord & Cumberland, LLC (C/A No. 2011-CP-10-8550), 402
Concord & Cumberland, LI.C (C/A. No. 2011-CP-10-8551), Pamela R. Queen (C/A No,
iOll-CP-10-9585), 2od Pamela L. Vaugbn (C/A No. iow-cp-m-9767) (bereinafter
“PLAINTIFF-RELEASORS’ ), AND Weather Shield Mfg, Inc. ("Weather Shield’”), The
Muhler Company, Inc, (“Muhlcr“) In’the Wind, Inc (“ITW”), and Watts Builders, LLC
(“Watts”) (hereinafter collectively the “RELEASEES" ; AND Superior Coustruction
Corporation, (hercmnﬁer “SUPERIOR™). _ ‘

WHEREAS, the Concord and Cumberland Horizontal Property Regixﬁc is non-profit
- corporation and association of owners of uondommium units in as building known as the
| Concord and Chmberland condonnmums (the “Pro_yect”), which consxsts ofa ﬁve-story building
with twenty-seven (27) individual units in the top.four floors and parlung on the ground floor,

The building is located at the comer of Concord Street and Cumberland Street in downtown

RECKIFT AND '‘GENERAL. RELRASE -
Concord and Cumberiand HPR, &t . {Combined into C/A No. 2010-CP-10- 227  for discovery und pre-trial proceedings.)
v. 10-21.13

: [
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Charleston, South Carolina, - The Concord and Cumberland Horizontal Property Regime is
established pursuant to the South Carolina Horizontal Property Regime Act codified at S.C,
Code Ann, § 27-31-10 et al. (the “Act”). The control of the Concord and Cumberland
ﬁbrizontal Property Regime was transferred ﬁ'om the developer to the unit owners on or afound
March 8, 2008. Pursuant to t_he Act and the Master Deed, as amended, governing the Regime,
the Concord and Cumberland Horizontal Pr&perty Regime has an ownémhip interest in and/or
'_ duty o maintai_n certain portions of the building including the common areas located v;ithin the
Regime; and
WHEREAS, Thomas R- Mather (Units 301/302), Betty Y. Segal (Unit 401), Signature
Charleston, LLC and Wadé Robinson (Unit 308), James C. Kirkpatrick (Unit 206), Paul A. Brim
(Unit 205), Fred 'Rap;sapon and Joyce Rappaport (Unit 306), Thomas R. Debnam, as Trustee of
the Trust Agreem§nt of Thomas R. Debnam (Unit 101), Start Reeves (Unit 202), Mattison
MacGillivray ﬂnd Teresa E. MacGillivray (Units 107 and 208), Avant & Associates, LLC and
Oekland Holding, LLC. (Unit 305), 304 Concord & Cumberiand, LLC (Unit 304), 402 Concord
& Cumberland, LLC Wﬁt 402), Pamela R. Queen (Unit 307), and Pamela L. Vaughn (Unit 108)
are the owxicrs or former owners of certain condominium units in the Project. Pursuant to the Act -
" and the Master Deed, as amended, governing the Regime, PLAiNT]FF-RELEASC;RS as well as
all other owners of units at the Project also have or had an ownership interest in certain portions
of the Project, including the common arcas loéated within the Regime; and '
WHEREAS, among them, PLAm’I‘IFF-RELEASORS have instituted fifteen (15) civil
actions which assert clalms for fifteen (15) mdmdual units plus the common elements claimed
by the Concord and Cumberland Horizontal Pmperty Regime, which are on file in the Court of

Common Pleas for Charleston County, South Camhna, with the civil action mxmbers referenced

RECEIPT AND GENERAL RELEASE
Cancord end Cumberland HPR, ot 2l. (Combined into C/4 No, 2010-CP-10-2371 for discovery and pre-triai proceedings,)
v. 10-2]-13 .
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on the ﬁrst page of this Agreement, The first Iaw.mit was filed by the Concord and Cumberland
HorizontaJ'Propcxty Regime on March 19, 2010, on behnlf of itself and all of the unit ownenvz,'
including the PLAINTIFF-RELEASORS, alleging claims of construction defects with the
common elements and limited common elemexits at the Pm_)ect. It is cleat, although the Concord
and Cumberland H&x_’izontal i’roperty Regime and the individual unit owners at the Project had
different times when they received actual andfor construction notice of the alleged construction
defects, including those raised in later pleadings by the PLAINTIFF-RELEASORS; that all
owners at the ‘Proj'ect were on actual notice of the alleged construction defects on or by March
19, 2010, when the Concord and Cumberland Horizontal Property Regime initiated Jitigation
alleging construction defects at vthe Project. For discovery and-prg-trial maiters, all fifieen
lawsuits were ‘c‘:ombined under the earliest civil action number. This Agreement combines and
includes the claims which are more fully. st forth in the fifteen (15) original Complsints and
subsoquent Amended Complaints and Cross-Claims. |
| WHEREAS, RELEASEES and SUPERIOR deny the clais sad allegations asserted
against them in the lawsuits and have ,ﬁled various answers and other pleadings disputing said
claims and allegations and asserting affirmative defenses, counterclaims, cross—claifns, and third-
party claims; and

| WHEREAS the parties to this Agreement desire to avoid the expense, uncertaintics, and
h’slcs of further litigation between and among themselves and to fully, finally, and_rforever
compromise and settle certain past, present, and future claims that were, could or should have
been brought against RELEASEES by PLAINTIFF-RELEASORS and certein, but not all
claims, cross-claims or counter-claims that were, could or should have been brought by and

between RELEASEES and SUPERIOR regarding or siemming from alleged window and door

RECRIPT AND GENERAU RELEASE :
Concard and Cumberland HPR, st al, (Cownbined inio C/4 No. 2010-CP-i0-2271 for discovery and pre-trinl proceedings)
v. 10-21-13 :

759



product defects and construction defects at the Concord & Cumberland condominium project
located in Charleston, South Carolina.' The claims. being released and dismissed in this
Agrecment are: all claims of PLAINTIFF-RELEASORS against RELEASEES; all claiir;;s by
SUPERIOR against ITW and/or Watts; all claitns by Weather Shield ageinst ITW and/or Watt:_z;
all cleims by Muhler egainst ITW and/or Waus; and all claiis by ITW and/or Watts sgainst
SUPERIOR, Weather Shield, Muhler or éach other (all of which hereinafter are collectively “the
RELEASED CLAIMS”). Specifically excluded from the RELEASED CLAIMS are: all
indemnity and/or contract claims by StIPER10R against J. Davis Architects, Weather Shield,
-and Muhler; all claims by Weather Shield agninst SUPERIOR or Concord & Cumberland, LLC; .
all claims by Muhler against SUPERIOR or Concord & Cumberland, LLC; and all claims by
Weathor Shield and Muhler against cach other (all of which hereinafter are collectively “the
EXCLUDED CLAIMS”). The EXCLUDED CLAIMS are not released, dismissed or excused by. -
this Agreement and are pmscr\"ed by the parties bringing them.

WHEREAS PLAINTiPF-RBLEASORS represont and warrant that they‘ are the sole
owners of the claims the} allege to hold and assert hierein, that there are no other persons or
entities that hold any interest in the claims asserted by each, and that each has the full and
complete authority to fully and finally compromise and release the <claims and demands
compromised herein, -

NOW THEREFORE, KNOW ALL BY THESE PRESENTS THAT:

1, Incorporation. The terms of the Whereas clauses set forth above are incorporated herein,

! In the Wind, Inc,, reached its agreement to settle with PLAINTIFF-RELEASORS on April 23, 2013, Weather
Shield Mfg,, Inc., The Muhler Company, Inc. and Watts Builders, LLC, reached their agreement to settle with
PLAINTIFF-RELEASORS on July 25, 2013, Because these settlements address. claims originatod by PLAINTIFF-
RELEASORS and claims by and between some of the RELEASERES, this Recelpt and General Release is combined
to dismiss the RELEASED CLAIMS, as noted below., .

RECEIPT AND CVI'ENERAL RELEASE .
Concord and Cumberiand HPR, et al. (Combined into C/4 No, 201 0-CP-10-2271 for dircavery and pre-trial proceudings)
v, 10-21-13 .
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2. - Release by PLAINTIFF-RELEASORS, PLAINTIFF-RELEASORS, FOR AND IN

CONSIDERATION OF the total sumns set forth below in the amount; of:
Weather Shield Mfg. Inc., = $450,00(_].00
The Muhler Company Inc. = $300,000.00
In the Wind, Inc. = $350,000.00
Wan_s Builders, LLC = $50,000.00
herewith, to'us in hand paid by and on account of the RELEASEES, the receipt and sufficiency
whereof is hereby acknowledged, do for ourselves end our heirs, assigns, executors and
- administrators, HEREBY REMISE, RELEASE, ACQUIT, AND FOREVER‘DISCI-IARGE
RELEASEES, their heirs, agents, servants, empléyeés, insurcré (including to the extent payment
is made on behalf of ITW, Certain Underwriters of Lloyd’s London Subscribed to Policy No.
TPATE001091, Blsir & Co., und The Main Strest America Group, and to the extent payment is
made on behalf of W'eather Shield, Liberty Mutual Ins. Co. and ‘Sentry Claims Service; and
including to the extent payroent is made on behalf of Muhler, Companion Property and Casualty
of America and Companion Casualty Group), sureties, re-insurers, successors, and assigns, and
al]l other persons., firms, corporations, and associations or partnerships, whether herein named,
“ who may be indiviaually, jointly or severally liable to the undersigned;

OF AND FROM ANY AND ALL CLAXMS, demands, debts, rights, actions, and
causes of action, including but not limited to direct claims, cross-claims, counterclaims, and
third-party ciaims, costs, interest, emotional distress, fees, expenses, and compensation of anyA
nature, now vcxisting or which may hereinafter accrue, and all known and unknown, foreseen and
unforeseen injuries or damages and the consequences thereof resulting which heretofore have

- been, or which hereinafier may be, sustained by PLAIN'I'IFF-RELEASORS and their heirs,
assigns, executors, and administrators as a resylt of any matter arising out of or caused by

products designed, manufactured, marketed, distributed, sold, used or supplied or the work

RECEIPT AND GENERAL RELZASE : '
Concord and Cumberiand HFR, st af. (Cembined into C/4 No, 2010-CP-10-2271 Jor discovery and pre-irial proceedings )
v. 10-21-13 ' '
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performed by or on behalf of RELEASEES during the consuuctzon and/or repair of the Concord
& Cumbcrland condomxmums located in Charleston, South Curolma

. PLAIN'I‘IFF-RELBASORS FURTHER AGREE, as a further consideration and
inducement for this compromise settlement, that the settlement shall apply to all unknown and
unanticipa@ injuries and damages that were raised or could have been raised in any and/or all of
the claims brought by PLAINTIFF-RELEASdRS against thc RELEASEES and SUPERIOR as
to any .incifdents now disclosed or undisclosed end/or presemtly known or unknown by
PLAINTIFF-RELEASORS. _
3. Rele;!ise by SUPERIOR. IN CONSIDERATION OF THE ABOVE PAYMENT
made to PLAINTIFF-RELEASORS, SUPERIOR HEREBY REMISES, RELEASES,
ACQUITS AND FOREVER DISCHARGES its Cross-Claims against ITW and Watts and

their heirs, agents, servants, employees, insurers (including to the extent payment is made on ,

~ behalf of ITW, Certain Underwriters of Lloyd’s London Subscribed to Policy No.

TPATE00109IV, Blair & Co., and The Main Street America Group), sureties, re-insurers,
successors, and Bssigns, such claims to include all demands, debts, rights, actions, and causes of
action, including but not limited to direct claims, cross-claims, counterclaims, and third-party
claims, costs, interest, emotional distress, fees, expenses, and pompcpsation of any nature, now
existing or which ray hereinafier accrue, and all koown and unknown, foreseen and unforessen
injuries or damages and the consequences thereof resulting from or caused by products désigned,
manufactured, marketed, diétg-{buted, so]d, used or supplied or the work.perfomgd by or on
behalf of RELBASEES during the construction and/or repair of the Concord & Cumberiand
condominiumsa located in Churleston, South Carolina. Nothing in this Paragraph shall be

construed to abridge, ncgatc, undermmc or otherwise diminish the EXCLUDED CLAIMS

RECEIPT AND GERERAL RELEASE _
Concord ond Cimber{and HPR, & al. (Combined tnto C/4 No. 2010-CP-16.2271 for discovery and pre-trial proceedings,)
v. 10-21-13 )
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4. Limited Release by RELEASEES, IN CONSIDERATION OF THE ABOVE

PAYMENT, RELEASFES HEREBY REMISE, RELEASE, ACQUIT AND FOREVER
DISCHARGE EACH OTHER from all Cross-Claims asserted against cach other and the
RELEASEES’ heirs, agents, sen@t& employees, ingurers, sureties, re-insurers, suocessl'om and
assigns, and all other persons, firms, corporations, and .associations or partnerships, whether
herein named, who may be joinﬂy or severally liable to the undersigned, with the exception of
the EXCLUDED CLAIMS by Weather Shieid and Mubler against each other,

) S. Termination of Existing Warranties, PLAINTIFF RELEASORS also, without limiting
the generahty of the relesse contained herem for themselves, their successors, heirs, purchasers
and assigns, specifically release RELEASEES and SUPERIOR from any and all express
warranties and from all implied warranties related to the units, the Project, the Regime or any of

its components or products designed, manufactured, marketed, distributed, sold, used or supplxed
| for the Project which may be imposed under federal or South Carohna law.
6. Dismissal with Prejudice, Thc partxw to thc Agreement also agree to execute, or cause
their counsel to execute, such stlpulauons, orders -or other document.s required to dismiss with
prejudice all lawsuits, claims, and causes of action asserted by PLAINTIFF-RELEASORS
against SUPERIOR and RELEASEES and the RELEASED CLAIMS asserted by SUPERIOR
and RELEASESS against each other in the lawsuits, provided that such dismissal shall not
dismiss the EXCLUDED CLAIMS. The reservation of the BXCLUDED CLADMS shall not in
any way affect the full, total, and complete release of any other claim or any other party and does
not creete any new claix;n or rig‘ht against any released party,

7. No Admission of Lisbility. The parties to the Aérecment agree and acknowledge that

this settlement is a compromise of doubtful and disputed claims, and that neither the recitals,

RECEIPT AND GENERAL RELEASK. .
Concord and Qvamberland HPR, ot ol, (Comblned into C/A No. 2010-CP-10-2271 for discovery and pre-trial proceedings.,)
v. 10-21:13 .
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terms, conditions or other statements in the Settlement Agresment nor the payment of sums
herein mnt?oned shall be construed as an admission of liability on the part of the persons, firms,

and corporations who are hereby released for any. allegation or claim, by whom liability is

" expressly d?:.med, and no judgment shall be entered. This Agreement shall not be admissible in

the lawsuits or in any other action, suit or legal proceeding as evidence of eny liebility,
culpability or fault of or on the part of any party to this Agreement. v

8. Hold Harmless. As further consideration for the payments made by or.ou behalf of
RELEASEES herein, PLAINTIFF-RELEASORS agree to indemnify and hold harmless
RELEASEES and SUPERIOR against any loss, costs, damages, liens, and expenses (inchiding
attorneys’ fees), by.reason of 'ansl third person or entity claiming fo have any lien -and/or
subrogation htmﬂ for any services or materials provided to PLAINTIFF-RELEASORS or any
of them in conjunction with the lawsuits or claiming to be an assignee or subrogee of auy'of the
claims or cm:xses of lach'on mentioned above and FURTHER REPRESENT that any subrogation
or lienholdex;' interest as to any claim herein releﬁ.sed is to be resolved from the funds herein
disbursed. A;! part of this Paragraph, PLAINTIFF-RELEASORS ecknowledge and state that the
settlement - funds paid by RELEASEES. are intended for the repairs to the Project as

 recommended by the experts retained on bebalf of the PLAINTIFF-RELEASORS as part of the

underlying litigation and include, but are not limited to, replacing all of the Weather Shield
windﬁws and doors at the Project, with the excoption of those windows and doors in the unit .
owned by Gu{y Beatty who has already performod some repairs and whose windows md/ or doors
have already been r@lawd or repaired. |
The Concord and Cumberland Horizontal i’mpeﬁy Regime specifically represents that it,
on behalf of all owners at the Project, was aware of the\alleged construction defect claims before
o g
RECEIPT AND GEXERAL RELEASE

Concord and Cumberland KPR, et o, {Comibined iniv C/4 No. 201 0-CP-10-2271 for discovery and pre-trial proceedings,)
v. 10-21-13
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it filed its lawsuit regardii,lg the common elements and limited common elements at the Projoct
on March 19, .201 0. Therefore, the Concord and Cumberland Horizontal Property Regixhe' will
not raise in the future nor assist any other parties with filing any new or duplicative claims in the
future that were and/or could have been the subject of the Concord and Cumberland Horizontal
Pmpérfy chiﬁxc's construction defect lawsuit that it i;:litiated on March 19, 2010.

9, Succession, This Agreement shpll be binding upoﬁ and shall enure to the benefit of the
parties and their mspgcti‘vc heirs, representatives, administrators, successors, receivers, trustecs,
purchasers, and asaigns;‘

10.  Authority to Sign this Ag[' eement. The persons signing this Agreement on behalf of a
corporate or legal entity (including any LLC or paftnership) represent and warrant that they have
full authority to execute this Agreement and make it fully binding upon the party for whom they
have signed. S |

1m. Unden;stanmg of Agreement. The parties have read all of the terms of this Agresment.
They had an adequate opportunity to review this Agrccment with their attorneys and have their
attorneys explain the terms of this Agreement to them. The parties lmderstépd and agree with
everything stated m this Agreement. The parties have signed this Agreement freely and
voluntarily, without any duress or coercion, and upon the advice of their attorneys.

12.  Entire Agreement (Merger and Integration Clause). This Agreément constitutes and -
herges the entire understanding of the parties as to the RELEASED CLAIMS and supersedes
any and all prior and contemporaneous oral and written negotiations between the parties as to the
RELEASED CLAIMS The parties acknowledge that they have read this Agreement nnd that it
iz a complete, written st;tement of the terms and conditions of the settiement. The parties agree

that all of the terms of this Agrecment are contractual and not a mere recital. This. instrument

RECEIPT AND GENLERAL RELEASE g
Concord and Cumberiand HPR, et al. {Combined Inio C/4 No. 201 0-CP-10-2271 for discovery and pre-trial provesdings.)
v, 10-21-13 : . ‘ ’
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shall not disturb, abrogate, supersede, or negate, in'whole or pait, any separate settlement entered
into by SUPERIOR, nor shall it be coristrued to waive, satisfy, diminish, or extinguish'the
EXCLUDED CLAIMS, -

13. - No llteliance on_Other Part;r (Non-Reliance). The parties have entered into thié
Agreement based solely upon their own independent investigation, knowledge, and judgment of
their particular situation, the extent of their damages and ihjuries, and thf facts and
circumstances related to their dealings and involvement with the cher parties. The parties agree
that any information, ﬁcts, statéments or representations they received fmm any other party
(inchuding any personsi or entities representing, or claiming to reprmi, a party) that ;vere
relevant to their decision to enter into this Agreement could have been and should have been
written into this Agreoment, and in signing this Agreement the partics have not relied on, and
have not been influenced by, any oral or written information, facts, statements, rgprescntationé or
anything else that has been said or supplie;l to them by or on behalf of a party that are not
expressly stated in this Agreement. ' B
14,  Adequate Consideration. ~PLAINTIFF-RELEASORS, and  RELEASEES
ACKNOWLEDGE ﬁat the ;_Qt&l amounts paid by or on behalf of RELEASEES are fair and
sufficient settlements to resolve the RELEASED CLAIMS and/or ;.ny other claims asserted or
that could have been asserted against RELEASEES, saving and excepting the EXCLUDED
CLAIMS, which are hereby reserved, preserved and excluded from this Release, PLAINTIFF-
RELEASORS acknowledge that the parties not being dismissed by this Agreement are eatitled to
a dollar-for-dollar set-off as prescribed by South Carolina Code §§15-38-10, et seq., and by

signing this Agreement SUPERIOR, Weather Shield, end Muhler do not waive any arguments

t
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for allocation of the funds pursuant to South Carolina Code §15-38-15, or other applicable South
Carolina Law.

15.  Rule to Show Cause, In further exchange for the comsideration provided herein,
PLA]N’ITFFS-RELEASORS agree not to pursue the Rule to Show Cause filed by them against
Weather Shield, its insurer, Liberty Mutual, Ins., Co., and/or William Strickland, and agree that
all claime concerning the subject matter of the Rule to Show Cause and all claims concerning
Weather Shield’s or its insur'em'i participation in any mediation of the lawsuits are rélinquished.
waivea, released, and dismissed part of the RELEASED CLAIMS herein.

16. Governing Y.aw and Interpretation of this Agreement. This Agreement shall be
deemed to have been prepared, signed, and delivered exclusively in the State of South Carolina,
and this Agrecmeni shall be governed by, interpreted, performed, and enforced in accordance
with the la\;/s of the State of South Carolina, No provision of this Agreement shall be interpreted
for or against any party by virtue of the fact that the provigion was drafted by that party or that
party’s attorney.

17. . Execution in Counterparts. This Agreement can be exccuted in counterparts by all’
partica signing this Agreement and, when taken together, the signed counterparts shall constitute
one complete and fully exccuted and binding docﬁnént. Any party may rely on a copy of the
signed original received from another party by facsimile or email and ﬁ:ay consider the copy as a
legal, binding, and enforceable docmnent | |

18.  Effcctive Date of this Agreement. This Agreement shall be deemed effective as of the
first signature, regardlm of the dates of any other of the signatures below.

19.  Proper Partles to Receive Setflement Funds, PLAINTIFF-RELEASORS further

roprosent and warrant that they have not heretofore assigned to any other person or entity all or

RECRIPT AND GENERAL RELEASE , . 11
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any portion of any claim whatsoever which they may have or may have had or may claim in the
future to have against the pérsons and mﬁﬁcs hereby relessed. PLANTIFF—REI.EASORS '
further represent and warrant that they are the sole proper parties to receive the Settlement
Proveeds discussed herein and that they will undertake the affirmative duty and responsibility to
allocate and. distribute (or via their attorneys ceuse to be distributed) the Settlement Proceeds
paid herein amongst the PLAINTIFF-RELEASORS and that they shall indemnify and hold
harmless RELEASEES and SUPERIOR from any end all claims or disputes concerning the
distribution of the Sefﬂement Proceeds amongst themselves. |

Plaintiff Concord end Cumberland Horizontal Property Regime FURTHER AGREES,
represents and warrants that it has complete and unconditional authority to assess, compromise
and extinguish all claims asserted in this litigation related to the repair of the common elements
and limited common elements of the building, including the window end door openings and the
window and door units themselves. Plaintiff Concord and CmnBérland Horizontal Property
Regime in ﬂﬁs action has asserted damages based upon the repair of the common elements
associated with all 27 units and the common elemex_ltsthat compromise the Regime, Tt repfesents
and warrants that it has the authority to compromise and .em'nguish all of the claims asserted in
this ‘action that relate to the rep& or replacet;zcnt of all common elements, including all claims
related all window and door openings and the window and door units themselves in the common
elements, whether or not the terms of the Master Deed declare these window or door units to be
part of the common elements or part of the individual units. Plaintiff Concord and Cumberland
Horizontal Property Regime excludes from this representation all other claims or damnées that
are ownéd exclusively by the individual unit owners, but includes all unit owners that have

assigned claimis to ‘Plaintiff Concord and Cumberland Horizontal Property Regime. Also
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excluded ‘fmm this representation is the unit 6wncd by Guy Beatty who has already jJerf&ﬁned
some repairs and whose windows and/or doors have already boen replaced or repaired,

Each individual Unit-Owner Plﬁnﬁﬁ represents and warrants that it has cc;mplete and
unconditional suthority to assert, compromise, and extinguish all clairus asserted by each in this
litigation, including all claims related to all window and door openings and the window and door
units themselves in their Unit(s) or that may be owned by each unit owner as part of the unit and
not as part of the common ¢lements. Each individual Unit-Owner Plaintiff that is a signatory to
this Agreement repr&ents that it is his, her or its intent to fully and finally absolve RELEASERS
. and SUPBRIOR of thé RELEASED CLAIMS without regard to any dispute or ambiguity as to
the owncrship of the window and door units themselveé or to any other element of the building
whether deemed to be a' common element or portion of a unit.

20.  Confidentiality Provision. The parties to this Agfeement and theit respective counsel
hereby agree and stipulate that the settlement sum and any céntributioﬁs by any party shall be
deemed confidential and not published, released or disseminated to any other person or entityA
except to governmental agencies for tax purposes, unless by written agreement of the partics or
by court order or as otherwise required by law or as required in defense or prosecution of the
EXCLUDED CLAIMS. This provision in no way affects or limits the PLAINTIFF-
RELEASORS’ obligations pursuant to The Residential Property Condition Disclosure Act
codified at 8.C, Code Aon, §27-50-10 et seq. -

21. Severabllitg. Whenever possible, each provision of this Agreement sball be interpreted
50 as to be valid under existing Jaw. A finding of invalidity-as to ’any provision of this Agreemént
~ or any portion thereof shall void only thaf provision or portion and o other, and this Agreement

shall be interpreted as if it did not contain the invalid provision or portion.
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22, Cooperation. As further cons1derat:on for the Settlement Proceeds paid by or on behalf
of Weather Shteld PLAINTIFF- RELEASORS agroe that they will cooperate with Weather
Shield in re}alion to the EXCLUDED CLAIMS and will waive any conflict of interest and
permit any Qf their e;;pcﬁ witnesses to be retmned by Weather Shield; with Weather Shield
bearing all related costs and expenses of the expert witnesses from the date of this Agreement
forward to the extent Weather, Shicld decides to usc or rely on such expert witnesses in its
defense or prosecution of the EXCLUDED CLAIMS. |

23.  Enforcement, If the partics signing this Receipt and General Release must file pleadings
against any other party or parties to enforce the terms contained in this document, then the losing’
party or part?es'm such-enforcement action shall pay the winning party’s or parties’ reasonable

attorney’s fees and expenses incurred to enforce and/or defend the enfomement‘action..

IN WITNESS WHEREOF, each party hereunto sets its hand and seal ds follows:

'[Signature Pages Follaw)
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I BAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND

WITH WEATHER SHEILD MFG., INC,, THE MUHLER COMPANY, INC AND
WATTS BUILDERS, LLC ON JULY 25,2013,

WITNESS: - , CONCORD AND CUMBERLAND
- HORIZONTAL PROPERTY REGIME
(C/A No. 2010-CP-10-2771)
[PLAINTIFF-RELEASOR])

By: Q7(/—-—/
Iis: __ f/uln/\

(Witness 1) Print:

(Witness 2) Print:

JTHAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG:., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013

WITNESS: o THOMAS R, MATHER
- (C/A No. 2010-CP-10-2919)
- [PLAINTIFF-RELEASOR]

By: __ W——
(Witness 1) Print: S J
‘ Its: P«L./
(Witness 2) Print: .
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\

I HAVE READ AND CONSENT TQ THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND; INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC,, THE MURLER COMPANY INC., AND
WATTS BUILDLRS LLCON JUL‘\‘ 25, 2013,

WITNESS: CONCORD AND CUMBERLAND
HORIZONTAL PROPERTY REGIME
(C/A No, 2010-CP-10-2771)
[PLAINYIFF-RELEASOR]

Bx—%ﬂ&ﬁ_@éﬁz_‘ '

(Witifess l)l’:ink‘: 7
” é& \C.oW\ A Lis: ZZaar'o MeM 3
(w‘mes& 2) Pﬂl\l}. %ﬁw/;wm

1HAVE R]L’AD AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHYER SHEILD MFG,, INC., THE MUHLER COMPANY, INC,, AND
WATTS BUILDERS, LL.C ON JULY 25, 2013, _

WITNESS: THOMAS R MATHER
| | f (C/A No. 2010-CP-10-2919)
[PLAINTIFF-RELEASOR]

By:

(Wliness I) Print:
. Its:

(Witness 2) Print:
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[ HAVE READ AND CONSENT TQ THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACBED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 28, 2013 :

WITNESS: - - CONCORD AND CUMBERLAND
' HORIZONTAL PROPERTY REGIME
(C/A No. 2010-CP-10-2771)

1 HAVE READ AND CONSENT TQ THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITI IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG,, INC,, THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 2§, 2013,

WITNESS: THOMAS R. MATHER

(C/A No. 2010-CP-10-2919)
[PLAINTIFF-RELEASOR]

By:

{Witness 1) Print:

Its;

(Witness 2) Print:

RECBSPT AND GENERAL RELEASE
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I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SEYTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BU[LDERS, LLC ON JULY 28§, 2013.

WITN ESS:I , BETTY Y, SEGAL
; ' (C/A No. 2010-CP-10-3206)
[PLAINTIFF-RELEASOR]

(Witnghs 1) Print:

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC. AND
WATTS BUILDERS, LLC ON JULY 25, 2013

!

WITNESS:, ' SIGNATURE CHARLESTON and
WADE ROBINSON
(C/A No. 2010-CP-10-3207)
(PLAINTIFF-RELEASOR]
. o By:
(Witness 1) Print;
: Its:
(Witness 2) Print:
RECEIPT AND GENERAL RELEASE 16
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I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
'~ WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LL.C ON JULY 25,2013,

WITNESS: ' , BETTY Y. SEGAL
(C/A No, 2010-CP-10-3206)
[PLAINTIFF-RELEASOR] ~

By:

(Witness 1) Print:

Its:

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC, THE MUHLER COMPANY INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013

WITNESS: SIGNATURE CHARLESTON and
WADE ROBINSON
(C/A No. 2010-CP-10-3207)

RECEIPT AND GENERAL RELRASE 16
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1HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LL.C ON JULY 25, 2013.

WITNESS: JAMES C. KIRKPATRICK

(C/A No. 2010-CP-10-3208)
O—MA»:)’\( /Eﬂllw' | | By:

(PL "RELEASOR]
(Witness 1) Pritk— lisdn G{“e.spvb

(Witness 2) Print:_Arady & CLEGE

1 HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25,2013,

WITNESS: ‘ : PAUL A. BRIM
(C/A No. 2010-CP-10-3209)
\ {PLAINTIFF-RELEASOR]
- ?
By:
(Witness 1) Print:
Its:
(Witness 2) Print:
\
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I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
m THE SETTLEMENT REACIIED, WITH IN THE WIND; INC, ON APRIL 23, 2013, AND

WITH WEATHER SHEYLD MPG., INC,, THE MUHLER COMPANY, INC.., AND
WATTS BUNL.DYRS, LLC ON JULY 25, 2913.

WITNESS: ' JAMES C. KIRKPATRICK
’ (C/A No. 2010-CP-10-3208)
[PLAINTIFE-RELEASOR]

{Witness 1) Print:

{Wimess 2} Print:

M

THAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC, ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC.; AND
WATTS BUILDERS, LLC ON JULY 28,2013,

WITNESS: PAUL A, BRIM .
' (cm No. 2010-@-10-3209;
mu,msom

{(Wilness 1) Print:

(Witness 2) Print:

HECRIPT AND C’ ENERAL RELEASY
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THAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LL.C ON JULY 25, 2013. ' : -

WITNESS: FRED RAPPAPORT and JOYCE
‘ RAPPAPORT
(C/A No. 2010-CP-10-3216)

(Witness 1) Print:

(Witness 2} Print:

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG,, INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS: : ' THOMAS R. DEBNAM, AS TRUSTEE
OF THE TRUST AGREEMENT OF
THMOAS R. DEBNAM

, (C/A No. 2010-CP-10-9580)
{PLAINTIFF-RELEASOR]
. By: '
(Witness 1) Print:
" ) Its:
(Witness 2) Print:
RECEIPT ARD Giuzm RELEASE 18
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I HAVE READ AND CONSENT TC THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013,

WITNESS: E FRED RAPPAPORT and JOYCE =
S RAPPAPORT
(C/A No. 2010-CP-10-3210)
[PLAINTIFF-RELEASOR] '
: By:
(Witness 1) Print:
Hs:
(Witness 2) Print:

1 HAVE READ AND CONSENT TOTHE FOREGOII\G AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23,2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS LLC ON JULY 25, 2013

WITNESS' THOMAS R. DEBNAM, AS TRUSTEE
OF THE TRUST AGREEMENT OF
THMOAS R. BEBNAM
(C/A No.2010~CP-10-9580)
[PLAINTIFF-RELEASOR]) ,
By: MMM
(Witnéss 1) Print; '
Itss _ TRyITES
(Witness 2) Print:
RECEIPT AND GENIRAL RELEASE  ~ ‘ T
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IHAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT;REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MURLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS:. ' STUART REEVES
f ' (C/A No, 2011-CP-10-4

i sz‘% .-M a(-
(Wlmes )’Prmt. AW ed %} o-\'/

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT;REACHED WITH IN THE WIND, INC, ON APRIL 23, 2613, AND
WITH WEATHER S{HEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS,/LLC ON JULY 25,2013, -

WITNESS: 'MATTISON MACGILLIVRAY and
; *© TERESAE.MACGILLIVRAY
; (C/A No. 2011-CP-10-4663)

[PLAINTIFF-RELEASOR]
. By:

{Witness 1) Print:

, Its:
(Witness:2) Print: | .
RECZIPT AND GENERAL RELEASE 19
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I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND

N

WATTS BUILDERS, LLC ON JULY 25, 2013,

WITNESS: STUART REEVES
: . (C/A No. 2011-CP-10-4603)
[PLAINTIFF-RELEASOR]
By:
(Witness 1) Print: »
Its:
(Witness 2) Print:

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL, 23,2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUBLER COMPANY, INC., AND -
WATTS BUILDERS, LLC ON JULY 28, 2013,

WITNESS: : MATTISON MACGILLIVRAY and

TERESA E. MACGILLIVRAY
(C/A Noe. 2011-CP-10-4663)

WM%?RE ASOR]/ ,
o . w@% '
(Witness 2) Print: ggg,_LQ_QS_ . \

| (i 01

e

. Luve oyt
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I HAVE READ AND CONSENT TO THE FORECGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., TRE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013,

wmmss:f _ ‘ STUART REEVES

(C/A No. 2011-CP-10-4603)
_ {PLAINTIFF-RELEASOR]
¢
: By:
(Witness 1) Print:
- Tts:
(Witness 2) Print:

~

1 HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS: MATTISON MACGILLIVRAY and
TERESA E. MACGILLIVRAY
(C/A No, 2011-CP-10-4663)
[PLAINTIFF-RELEASOR]

UNIT 208
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- LHAVE READ AND CONSENT T0O THE FOREGOING AGREEMENT REGARDING

THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 33, 2013, AND
WITH WEATHER SHEILD MFG,, INC, THE MUHLER COMPANY INC,AND -
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS: ‘ AVANT & ASSOCIATES, LLC and
GAKLAND HOLDINGS, LLC
(C/A No. 2011-CP-10-8549)
[PLAH‘ITIFF—RELEASOR%

. m., e
(Winens 1) pﬁm T 2 e Ok A(? ﬂéy
. Its: Z foan /A JLC
A‘)\AMWW - \ ﬁ/y’a :

{Witness 2) Print: : Waﬁw {/%Wér/ e :

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG,, INC,, THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS: : . 304 CONCORD & CUMBERLAND
. LI.C )
(C/A No. 2011-CP-10-8350)
[PLAINTIFF-RELEASOR]
‘By: : s
(Witness 1) Print:
Its:

RECEIPT AND GENERAL RELEASE ) - 20
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IHAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEIL.D MFG., INC., THE MUBLER CDMFPANY. ,INC AND

'WAT'IS BUILDERS LLC ON JULY 25, 2013.

wmmss | - , AVANT & ASSOCIATES, LLC and
| | OAKLAND HOLDINGS, LLC
{C/A No, 2011-CP-10-8549)
' [PLAINTIFF-RELEASOR]
. By: |
(Witness 1) Print;
' Its:
(Witness 2) Print;

I HAVE READ AND CONSENT TO THE FOREGOI'NG AGREDMENT REGARDING
THE SETTLEMENT REACHED WITH IN THIE WIND, INC. ON APRIL 23,2013, AND
WITHE WEATHER SHEILD MFG., INC., THE MUBLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS: B . 304 CONCORD & CUMBERLAND,
: LLC
- (C/A No. 2011-CP-10-8550)
[PLAINTIFF-RELEASOR]

. By: m‘w
(% Mﬁf ctatl” ,4 fcjl/fa,/m%%;% b

Victona MebPonedd

~
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1 HAVE READ AN‘D CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REAGHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG,, INC., THE MUHLER COMPANY, INC., AND’
WATITS BUILDERS, LEC ON JULY 25, 2013, ,

WITNESS: | 402 CONCORD & CUMBERLAND,

(C/A No. 2011-CP-10-8551)
[PLAINTIFF-RELEASOR]

ﬁmgww

i?ﬁ&m.a_w% oy

(Witness 2) Print: MQYDMMMH

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

wrx'NEss: . PAMELA R. QUEEN
) (C/A No. 2011-CP-10-9567)
[PLAINTIFF-RELEASOR)
. By:
(Witness 1) Print;
Its:
{
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Corzord and Cumberland HPR, el al. (Combined into C/A No. 2010-CP-10-2271 for discovery and pre-tria promdhgsJ
v, 10-21-13

785



IHAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013

WITNESS: = | 402 CONCORD & CUMBERLAND,
| | LLC
(C/A No. 2011-CP-10-8551)
[PLAINTIFF-RELEASOR]

By:

(Witness 1) Print:

Its;

{Witness 2) Print:

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013

WITNESS: ; PAMELA R. QUEEN

(C/A No. 2011-CP-10-9567)
LAINTIFF-RELEASOR]

By: drenda_ Q—-@Wﬂy\

RECFIPT AND GENERAL RELEASE ’ 21
Concord and Cumberkmd HPR, et al. (Combined nto C/A No. 2010-CP-10-227] for discovery and pre-trial pmmed:rgs.) :
v. |0-21-13
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1HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013,

WITNESS: ' PAMELA L. VAUGHN
: (C/A No. 2010-CP-10-9767)

v
(

1 HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS: ‘ ' IN THE WIND, INC,
: JRELEASEE]
C By:
(Witness 1) Print:
‘ Its:
(Witness 2) Print: -
RYECEIFT AND GENERAL RELRASE 22

Concord and Cumberland HPR, et al. (Combined intc C/A No. 2010-CP-13-2271 for discovery and pre~irial proceedings.)
v, 10-21-13
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I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITB WEATHER SHEILD MFG,, INC., THE MUHLER COMPANY, INC, AND
WATTS BUILDERS, LL.C ON JULY-25, 2013.

WITNESS: ‘ PAMELA L. VAUGHN
: : (C/A No, 2010-CP-10-9767).
" [PLAINTIFF-RELEASOR]

By:

{Witness 1) Print:

Its: k

1 HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC, ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUBLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

/" WITNESS: |
3 d ] By: AAFOLY f2ifis
(Witness 1) Print: _,_«_dud]LQa.m.p_bd_L___ .
| ~ Its: /‘H‘pmﬂ—w-{r
(Witness 2) Print:
RECEIPT AND GENERAL RELEASE 22

Concord and Cumberland HPR, et af. (Combined into C/A No, 2010-CP-10-2271 for discovery and pre-trial prmedmgs J
v. 10-21-13
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I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC., THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25,2013,

WITNESS: ' WEATHER SHIELD MFG., INC.
[RELEASEE]

ZJE)W By /%A/M |

(Witms 1) Print:
(Witness 2) Print; Gaa' | ch‘ﬂw:‘}__

RECEIPT AND GENERAL RPILEASE
Concord and Cumberland HPR, el al. (Combined into (/A No. 2010-CF-10-2271 for discovery and pre-trial proceedings. )
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IHAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC,, THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25,2013,

‘THE MUHLER COMPANY, INC,

. [RELEASEE] | |

1 HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC.,, THE MUHLER COMPANY, INC,, AN :
WATTS BUILDERS, LLC ON JULY 25, 2013, »

WITNESS: WATTS BUILDERS, LLC
[RELEASEE]
By:
{Witness 1) Print:
: Its:
{Witness 2) Print:
RECEIPT AND GENERAL RELEASE ‘ | 24

Concor:i ;md Cumberiand HPR, et ol. (Combined into /A No.. 2010-CP-10-2271 for discovery and pre-trial proceedings.)
v. 10-21-13 . : ’

E
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I HAVE READ AND CONSENT TQ THE FOREGQING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
WITH WEATHER SHEILD MFG., INC,, THE MUHLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013. .

WITNESS: | - THE MUHLER COMPANY, INC,
[RELEASEE]
: .  By:
(Witness 1) Print: . ‘ .
. Its:
(Witness 2) Print:,

I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING
THE SETTLEMENT REACHED WITH IN THE WIND, INC. ON APRIL 23, 2013, AND
- WITH WEATHER SHEILD MFG,, INC., THE MUBLER COMPANY, INC., AND
WATTS BUILDERS, LLC ON JULY 25, 2013.

WITNESS: WATTS BUILDERS, LLC
o [RELEASEE]
By:
itness 1) Print: : : ‘
_ osse [} ' ’
(Witness 2) Print: .
RECEIPT AND GENERAL RELEASE : ' 24

Concord and Cwmberland HPR, et al. (Combined into C/A No, 2010-CP-10-2271 for discovery and pre-trial proceedings.)
v, 10-21-13 .
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I HAVE READ AND CONSENT TO THE FOREGOING AGREEMENT REGARDING -

THE SETTLEMENT REACHED WITH IN THE WIND, INC, ON APRIL 23, 2013, AND
‘WITH WEATHER SHEILD MFG., INC,, THE MUHLER COMPANY INC., AND
WATTS BUILDERS, LL.C ON JULY 25, 2013,

| WITNESS: ‘ - SUPERIOR CONSTRUCTION

CORPORATION |
[RELEASEE OF CROSS-CLAIMS VS.
IN THE WIND, INC. AND WATTS

\‘

(Witnes )Prmt . ' /
e f JML /40

Mmm

(Witess 2) Print:

RECEAPT AND GENERAL RELEASE
Concord and Clunberiond HPR, st of, (Combined Inig C/A No. 2016-CP-10-2271 for discovery and pre-trial procssdhrg.v)
¥.. IO-?.I 13
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- COUNTY OF CHARLESTON
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and .
SIGNATURE CEARLESTON, CASE NO.
LLC and WADE ROBINSON,
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Page 9

%

1 doesn't have to be utterly exhaustive. But kind of
2  walk me through-a brief description.of what your
3 invoiveﬁent has been since 2008, let's say, |
4 until -- welli I believe the first plaintiff's
5 lawsuit in this case was filed in April of 2010. I
6 stand to be corrected. - But approximately
7  thereabouts. Tell me what you were doing during
8 that period of time.
9’ ‘ A. Actually, mostiof my wofk was during
10  that time period, actually.
11 Q. Okay. |
12 A, \At_least as far as on-site activities_
13 go. I was originally retained in late 2008, I
14 don't -- I'd have to look at my records to give you
15 an exact date, I think, bﬁt it was late 2008.
16 Had a site visit to look at the

17 building with -- I was there with folks from The -

18 Muhler Company. Walked the site, got a little bit
19 familiar with the window products and was -- the l'

20 issues, concerns that were described to me that the

e L

21 windows -- related to the windows by the
22 contractor, developer and other parties.

23 Then I was back. in December of 2008 to

24 witness some testing that was being performed by

25 ' Architectural Testing. I observed that testing.

[ — Ty — v
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20
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22

23

24

25
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Page 10 |

I believe I may héve gone to a meeting
that invqued all parties or like most of the
parties that had any invqlvemeﬁt in it.

For instance,. I remember being at a
meeting with developer, contfactor,‘subs, Muhler
Company as weil as some experts that were helping
the various parties out. And that was either my

first trip down there or second trip after the ATI

testing.

Q. Was that on site or was that at a law
firm?

A, That was atla law firm, what T recall.

Okay, |

A.. I took notes, cbserved the window _
testing done by ATI, again in October -- or I'm _
sorry -- December,'I believe, of '08.

. Started to develop an app:oach in my
mind of how to reﬁedy the concérns that were being .
expressed regarding the winddws. We did some
research as well researching the window products.
And this would have been early 2009;

Developgd an investigative and testing

program that I implemented back -- I believe it was
February of '09 to really understana and diagnose

why water penetration was occurring in some units
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Page 47

A, What is that? Well, after we came up
with a repair protocol and it was shared amongst

all the parties at the time and I received some

- input/feedback from various people — Skip Lewis in

particular locked at it — we scheduled -- we

 ordered materials, weather stripping, other

materials, hardware, ahd implemented the protocol
that we had developed:on a couple of the specimens,
again, back in Unit 301, to see if we improved
performance 6r not. And so that activity occurred,
I believe, in March, if I'm not mistaken, of 2009.

Q. Okay. And ATI ran a number of théSE‘
tests. And would you generally say that the --
while the results improved, they still did not
pfoduce passing results?

A. I would --

MR. NISTAD: Objection.

THE WITNESS: -- argue with that

~characterization. I believe they were passing

results.
BY MR. MA&URE;

Q. Okayg

A. And one window -- I-mean, anytime you
do this it's a procéss. And I recall one of the

windows. We ran the test. First of all, both of

I
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Page 48 !
them, the major water entry areas, which were wafér
that would come over the tops of the sashes, that
would infiltrate at operator roto mechanisms.

Let's see. What other one? Oh. May
run down the glass from a glazing: leak. We
addressed all of those, and those were the symptoms
that were reported to.us that I was getting
feedback from that the owners had identified and
notea.

It was also the major water penetration
that I observed not only in December but also
during our diagnostic testing in Februafy of 09,
Sc those tests -- after we did the remédiation on
it, those sources of water weré takeﬁ care of.

They were eliminated.

The only thing that remained on one .
window in the first series of tests, we got a
little bit of water that entered into the pan or
onto the test buck within the pan that was the
result of us adding the new hardware, and we missed
a seal. |

I recall that there was also a seal

that was missed at the operator as well that had to

be put on. Did that and ran the tests again, and

we performed with no water penetration on that
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window.

Thé other window that was in the east
elevation I recall getting leakage at a frame
corner intersection. And aga{n, that -- or water
penetratidn. It wasn't really leakage.bécaQSe it
was collected and controlled within the pan every
time. And it was a very, very small amount. Tried
to redo that seal and was unsuccessful because we
ran out of time and the sealant wés nevef able to
cure and set up.

But -I'm confident that we would have
actually had‘no watér penetration, not even into '
the pan. But the water that we did get in that

second ‘test or on that second one was very small,

and it was contained within the flashing system

underneath.
0. Okay.
A. So I think I even wrote an email to

/

that effect, that I felt very strongly that the

windows could easily -- would be remediated '
following the protocol, so... v ‘
Q. - Okay. Since I don't have the other

itemized billing statements.beyond February of

2009, I want to try to step back a little bit and

ask you some questions that are-a little bit more

799



10
11
12
13
14
15
16
17
18
i9
20
23k
22
23
24

25

that was hard to open, that was skewed, if you
will, within -- from where it originally was
installed and was loose when YOu~opened and closed
it. And the looseness broke a weather seal around
the roto operator mechanism between the sill ﬁiece
and the operating mechanism specifically.

| A}so saw sagging of sashes on some of
the units. And I'm not certain today wﬁether or
not the hardware is responsible for that solely or
whether it's -- certainly a result of windows being
left open all the way for extended periods of time.
And I get that .not from personal observation but
from reading transcripts of some of the people who
were at theAjobsite during construction.

Q. Okay.

A, These are extreﬁely, in my opinion,
heavy sash.on the casements.' And leaving them open
fully to pass materials through or for ventilation,
whatever, really does put a toll and.weight‘on the
hardware that you wouldn't normally see in everyday
operating conditions. |

Q. Let's talk a little bit more
specifically about the hardware. The hinges. Are
you saying that you calculate -- you ﬁetermined, to

a reasonable degree of engiheering certainty, that

Page 57 |
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THE WITNESS: I don't think I have any
other  components -- of the components of the
window? None that I can think 6£"

BY MR. MAJURE:

| Q. Okay. 8o, for example, you have no
real issue with the type of weather stripping that
was chosen for these windows.

A.  DNo, no. But I do -- I know that the
weather strippiﬁg that was on the windows was not
able to provide a.wéathEr seal given the amount of
variation iﬁ the geometry between the sash and the
frame. Again, I talked about sagging sashes.

And this is, you know -- I don't want
to -- T don't want the record to-ref;egt that all
ﬁhe winddws had extremely éagged sashes, because
that's not the case at all. But some of them were
extremely bad; And some of the saghes were bowed
or -- I'll call it bowed, warped beyond a plane.

And for the weathexr stripping to work
between the frame and the sash, that ‘has to bé -~
that plane has to be consistent within the‘
tolerance of the weather stripping.

' You had conditions on soﬁe of the
windows where that was exceeded. And so,

therefore, the weather stripping that was on the

Page 64
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Page 70

W e

'Okay. o .

' .

A. No.
t

|
'And in addition to measuring the

windows themselves for being within tolerances for

plumb, 1evey and square, did you measure ;f did you
attempt to ﬁeasure any of the window rough |
openings, tﬂe bucks that the windows were affixed
into? ,_i

b . .
A. We -~- I don't recall measuring width

and height #f the bucks per se. What wé did is we !

|
measured the distance between the window frame and

A [ :
the buck on the interior side. So that's the

dimensions I do have. From the inside of the

P P iy T o e 2o

building, oﬁviously.

Q. ‘Okay.
A, But it's hard to -- I guess.I'm -~ it
would be hard to do what you -+ to measure just the

bucks, I think.
Q. Okay.

KA. And the réasor I say that is. because:

the two-by-sixes, I believe they were, are not

Ty

always perfectly straight in themselves.
Meaning it might be -- you might have a

n

dimension that's tight back by your nail fin, but

EE L

by the time you get into the inside of . the .

i
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| _ Page 71 |
1 building, it's now gappéd a little farther or »
2 tighter. They're just -- they're not straight.

3 ' And part of that is a function of using
4 pressure-tréated:lumbér to do it in the first |
5 place, because that's not a real stable -- |

6 dimension#lly stable.ﬁood,

7 Q. Okay. As far.as your method that you

used to determine whether a window was within

o4}

9 tolerances for square and plumb, did you use the

10 corner-to-corner measurement, or did you use like a
11 water ievel?

12 A. We used -- we did not use water levels.
13 We used a -- mofe of a carpenter's level. We

14 measured diagonals of the opening, generally. We

15 also -- can I get my notes so I don't misstate

16 something here? : | i 4
17 . Q_' Sure.

18 A, I think it's in this one. Here we aré.

188 Okay.  I'm Qoing to startﬁmy answer over again.

20 We measured the diagonals of the entire
21 opening, typically, and then we also -- we did

22. diégonals of the operable sashes on the casements.
23 We measured plumb, level and square on sides.  Or

24 plumb and level whether vertical or horizontal. we

1

25 measured the distance between the buck and the

e
R > e e T s et —
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consider: One of them being abuse. What have you

1

2 persconally documented as being abuse for these

3 windows? |

4 a. By the owners I haven't. I don't have

5 any knowledge, because I didn't do that analysis.
6 But I can tell you, when I was out’

7 there for my site-visits; we- see a lot of weather

8 Stripping where -- the interior weather stripping

9 on these units are a vinyl leaf, L-E-A-F, typé

10 weather strip. There was a lot of ieaves weather
11 stripping thaﬁ was damaged, that was broken off at
12 corners where the whole side of the leaf was broken
|13 off and taken out. There was areas where it was

14 missing.

15 There was areas where -- or there were
16  windows — a&nd Tot just ‘6né or two — that had all

17 kinds of debris in the sills, whether -- I remember
18 seeing mortaf dust, I remember seeing drywall

i3 compound on the wéather stripping. I remember

20 seeing all kinds of abusg.

21 | And then I see -- and then I measure

22 some of these units or tried to open them up and I
23 can see that the operators have been damaged, where
24 they're rotating inside as you crank them open and
25 the seal's been gone.

804
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Page 120

I saw sashes that are basically

scraping as you open and close them, So that's

‘what I saw when I was there.

As far as going into people's units and
locking, I didn't do a big survey to give you an
answer. I did go into some people’s units. And,

quite, frankly; I didn't see any signs of leaks in

the couple units .I was in.

We did create a leak, I will say, in a
unit below one of our test windows, though. And
she had had -- I believe she had reported that she
had had a leak there before. So just the runoff
from our water spray created a leak on top of her
window well. o |

Q. But now with the windows' that were
actually being tested, though, they were inspected
pPrior to being tested, and theyAwere cleahed prior
to being tested; correct?

MS. VARNADO: Objection.

7 THE‘WITNESS: In some casésh.corredt,
For sure in some cases, correct. |

]

BY MR. MAJURE:
Q. Okay. 1In what cases did you document
someone subjected a window to a water test in which

the window aperture or some portion of it had

DT vy
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clear sealant and Dow.799 does.

Q. Okay.

A, And that's -- this is ekactly what we
used when we did the repairs to the prbtotype
windows, I don't’believe 795 comes in ciear,

Q. And under sash, glazing and cladding,
Items A through C are the same. |

A. Yes.

Q. And-then A and B unger mullions and
stacks are changed invséveral respects; correct?

A, Yes. A, the original was to inspeét
them and repair as necessary, I guess. And I
changed it to replace them, I believe.

Q. Okay. - So your current repair protocol
has 24 steps to igl- ‘

A, Okay.

Q. Aren't you pfetty much just about

taking the whole thing apart and putting it back

together again?

MS. VARNADO: Objection.
THE WITNESS: No.
BY MRy‘MAJURE:
Q. Okay. In what ways are you not?

A. " The big-thing is we're not removingAthe

windows from their openings, which is a major,

Page 132 |t
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answexr your previous gquestion.

“the architect used to implement these windows into

Page 147

could do further testing and research and
investigation to see if it's okay or not. . And

that's the part I haven't done yet to be able to

¢
!
i3
o
|
g’.
I
[+
M

BY MR. MAJURE:

Q. ..So what testing activities did you
perform in your lab or your facility? You've
already mentioned a couble items. What else have
you doné? |

' A. That I did in my lab?

Q. Well, did you take -- did you not take

some samples?

A. Oh, oh, oh, oh. I took a piece of the

weather stripping and put it on an exterior door of
our office lab -- lab office. That I did do.

Q. Did you ever obtain an exemplar of

these particular Weather Shield windows and take
them apart or do any testing on them yourself?
A. ' Have not, no. . ‘ :
Q. bokay. i

Let's talk about the design that . l

e

et

his building envelope.

Do you have any criticism of the-design

that the architect used to incorporate these

e —
SHEET o R LT

windows into the building envelope?

o o —— - _
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_ . Page 148 i
1 A, I don't think it was totally -- it was '
2 completely thought out. So.I do have criticism of
3 the design in that respect in that -- and let me be
4 specific on that.

5 I don't think there was a good plén‘
6 prior to -- of what the final detailing was going
7 to be'prior tb The Muhler and their subs getting
8 out there to start installing.windows. I think it
9 was kind of made up on the spot in the

10 preconstruction meeting. That's what it comes

11 across to me.

12 I think they-had a general idea of

13 cénceptually maybe whaﬁ they were going to do. But .'1
14 “even today I'm not clear exactly how it's done. I

1s Qasnﬁt -- haven't been able to get permission to-

16 tear the brick off or the stucco off to see exactly
17 what was done. I'm kind of intrigued to see the

18 pictures that were just provided.this morning.

19 - But some of the leaking,- for instance,

20 that we got intb theﬂbuckSAduring bur,testing has

21  to have -- there's something going on with the way

22 the membranes are instailed to the nail fin for

23 . that to happen, and I don't know what it is. Bﬁt

24 something's mislapped or there's a hole or

25 something.
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Page 149.

1 And then you bring it into a.pan, and I
2 have -- I'm one that has -- I have nothing'agéinst

3 sill pans. I know some other people are. But you

4 have to understand sill pans.

5 First~of‘§11, they've got to be back

6 seaied_of you're going to get percolate -- any

7 water thaﬁ gets into them and you have differential
8 pressure, they're going to percolate water in.

9 ‘These aren't‘donét

i0 There's too big a gap between the back

‘11 of the pan and anything Yyou could reliably seai

12 against. Because the thing that you really want to

13 seal against is the back of your-window. And these

14 aren't tall enough to do that. There's no --

15 '~ Q. so the rear end dam is not high enough,

1 . 3
16 in your opinion?
17 A, No, it's not at all. &and then after : , g

18 it's been bent and everything, that would make that -
19 even harder. But there's no slope to it, positive
20 slope. So-you have a water collection device that

21 you put into your design to collect incidental

22 water, but it has nowhere to - go.

23 Q. Let me stop you right there. You're
24 saying the“pan'has no positive slope?

25 A, No.
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raised their hand — and maybe they did verbally,
but normally you'd like to see that in writing —
and said how are we going to -- you know, tell us
exactly, step by step, how we're going to do it and
show us some 3-D or isometric drawings. That would
have been the best way to handle it.

Either that or walk through another
mock-up step by step, take pictures of évery step.
But memorialize it. I agree with you. Because as
I said, sitting here today, I doﬁ't know how they
did it: Sounds like there's question if anybod§

knows how they did it.

'Q. Ckay.
A. Because it wasn't memorialized.
Q. Okay. Let me make sure I've got all

‘your comments about your critique of the overall

window assembly installation designed by the
architect.

You are critical of the fact that
there's no back seal to theipan, the‘fear'end dam
is not high enough, in your oﬁinion, and the pan
has no positive slopée or pitch.

A, Correct,

Q. And the drip edge of the pan has no

means to evacuate water to the outside of the

810
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building envelope.

A. Yeah, regarding the étucco in
particular and the stone as well.

Q. Okay. Anything else? Did we get to
the bottom of the issue of wrapping the --

A Well, here's another thing.

Q. Okay.

A. Maybe it exists and I just haven't seen
it. There should have been some instruction on how
to attach the buck, what size screws, what spacing,
how to attach that buck to the opening.

I .understand there's some
correspondence, or maybe it's just in the
transcript, that it is to be anchored at the tops
and sides but not through the s8ill and that the
structural engineer reviewed this. But I haven't
seen anywhere'where it's, again, memorialized as to
how to actually attach it. | o

Q. Okay. Have you personally ldoked into
the issue of whether or not the as—builﬁ |
configuration of the fasteners forbthese windows is

structurally adequate? Or someone in your firm?

A, Nobody has done any kind of analysis of
that, no.
Q. Okay.

T T T T e R e, S T T T B e T ety = Ry RV et & Lo e e
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1 A. But back to the criticism again of the
2 test buck, T also think it's a bad idea to use
3 wOlmanizea or pressure-treated lumber, because that
4 stuff is never straight, ;It curle and warps as it
5 dries out. And you want a really good substrate
6 for nét‘only your windows. You‘wént a good 4
7  substrate for your waterproofing as well.
B So although I appreciate that they‘were
9 trying to get something that wouldn't degrade if it
10 got wet. . But heck, the jambs aren't goiné to bé
11 under water, the top piece isn't going to be urider
12 water, and_you_could have easily picked something
13 more stable that had water resistaq;e through your
14 sill suction if you wanted to do that.
15 Q. Do: you beliéve that that was a poor
16 design choice that riseé to the level of being a
‘17 breach of the standard of care?
18 A. I havén't come to that conclusion yet,
19 but T will say it was not a smart decision, in my
20 opinion. w
21 Q. OCkay. Anything else?
22 A.. Not that I can think of, no. And I
.23 interrupted you on your next question. I know I
24 did. , ?
25 Q. And so you're not critical of wrapping
e

812
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1 A. That's correct.
2 Q. Okay. So would you say that your

3 repair protocol was a success?

4 A, Yes.
5 Q. Under what standard?

6 A, Under the -- well, a number of

7 standards. I believe it corrected the leakage that

8 the building was experiencing under normal climatic

S conditions.

oo — — - ycpee——

10 " I believe it also demonstrated that the

11 windows, as installed, would not leak to the

8

12 interior under the criteria established by Estates,

pogrommt =TT e

13 which was 5.5 PSF.

14 The only moisture that we got was a

S — r37 vy

15 leak of an area that was -- essentially had to be

16 remediated and the sealant didn't quite cure. But
17 it only ended up being a small quantity of water !
18 into the test buck area, which is an area that, as g
19 you said previously, would be an area that you i
20 . would expect to have some incidental moisture

21 accumulate into anyway.

22 But I .believe that had we had timé to
23 let the sealants cure properly, it would héve also
24 resulted in éero wéter into the pan. As it was, it

25 was a very small amount.
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' Page 263
1 ' Q. Why would you test at all without the
2 sealangs cured? I mean, why,wguld you even try -

3 that? |

4 A, Well, beéause we learned .-- you know,
5 we implemented the repair protocol. Aand then in

6 doing the test we learned of some things.that we

7 should have done. The tests revealed a. joint that
8  we didn't have in ﬁhe protocol to be sealed, and

9 that's.why it got modified.
1% So we implemented that and tried to
11 pull off a successful‘test withoup, you know, the
12 seaiants actually beihg completely cured at that
13 peint. In fact, théy were wet. They weren't even
14 skimmed over. But we were on a time crunch. The
15  owner wanted us out of there. So we did the best

16 we could.

17 Q. Can I see your copy of the report?
18 A. The ATI report?
19 Q. Yeah. Okay. On Page 5 of 7 where it

20 lists'the test resulté --

21 A .. Yes.

22 Q. -- it mentions that EstateéWé quote,
23 vtesting was stopped 'at client's request. Wwho do

24 you understand that client to be?

25 ' A, That would have been my request.

e T e = BRI e s e
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That would have been your request.

Q.

A, Yes.

Q. ' why dia~you stop the test at 1:20°?
A, Because what i was trying to achieve

was zero water into the test buck area. So since
it appeared -- I said, let's stop. Let's try and
figure this out before we go on sc we can get a

successful test accomplished to meet that N

objective. And these tests take time to run. Aand

‘again, the owner, Dr. Mather I think his name was,

was very anxious to have us done and out of there.
Q. Now -- -
A, So I said, let's not waste time. Let's
get this fixed.

Q. Was this the cyclic test being

performed?
~ A. Yes, -
Q. And that's supposed to be run‘for five
minutes. . ‘
A, Five minutes pressure on, one minute

off, three cycles.
Q. 'since it's only five minutes, why would
you not allow it to run the full five minutes so

you could see all of the places in which it ¢ould

possibly be leaking and not jhst stop it as 'soon as

816
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Q. What are other causes of a glazing
leak? ‘

A. I think you could get some -- more
likely than not it's because the seal was
incomplete at the factory, quite honestly.

Q. Sure. "How about if you leave windows
open in the rain and the interior wood is not
finished or painted and so, therefore, that
interior wood gets wet? o

A. If it gets wet and you would lose the
bond of'the~sé§laht, glazing sealant, that could

.happen, I suppose. I'ﬁ not sure I saw that,
though. I'm sure I didn't see one like that.

Q. Could glazing leaks also be caused by
someone removing a cap bead?

A, I think you could reintroduce the
glazing leak by removing a cap bead. So in that
respect, fes.

Q. Digging down, i mean, to take out the
cap bead you';e going ﬁo use some type of knife or
something; right?

A, Yes. But I guess haybe I'm not.
following you, but --

Q; I'm not saying it's a good idea. I'm

just saying if somebody -- if these windows had

NN 'y por —r ST Mot R e
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1 been cap beaded and then somebody came along and
2 dug out the cap beads, they could cause --
3 A. Theyfwould negate the efféctiveness of
4 the cap bead itself, and I would agree with that.
5 Q. Okay. Would you also agree that ih
6 their work they could also cause further damage
7  that would result in a glazing leak?
8 A. I guess it's possible, depending on
9 hqw -~ which window and how that window was °
10 originally glazed to begin with. It's possible.
11 Aﬁd my answérs are regarding the windows at |
12 Concord & Cumberland. :
13 Q.  Yeah. ‘
14 A, QCkay. BSo I don't get this handed to me
15 in another matter saying, -wait a minute. w
16 Q. You read Mr. Andrews' deposition?
17 A. Yes, but -- yeah, quickly.
18 Q. Did you get to the part where he talked
19 about receiving>a report some of the windows had
20 beeﬁ‘left open during a high wind event and the
21 sash had torgued?
22 A. I recall réading -- that was in one of
23 the transcripts, but I -- it must have been his, I
24 suppose. I'm not certain it Qas his or not,
25 though.
B S ey = -
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1 0. Okay .

2 7 A. I remember reading something to that

3 effect, though.

4 Q.. Okay. Did you observe any conditions

5 in the field when yocu were there that would be

6 consistent with the type-ofidamage you would expect
7 vfrom the windows beingvexposed to a high wind

8 event, open? ' ‘

9 A. Well, certainly there was éagging sash
10 members, which putting a latéral load on an open
11 casemént like that would cértainly cause movement

12 and distortion and sagging, potentially. So I

13 would say yes, I did see éonditions'that might

14 correlate,
15 Q. And in your repair protocol you were

16 accommodating that condition.

17 . A, Well, interesting you asked that

18 queéfion. Yes, with the exéeption I believe there
19 are somé out there thaf are so bad I can't fix

éof them. That's a handful of them that I remember

21 -that I don‘t'think my protocol could fix, that they
22 . would have -- the sashes at least would have to be

23 completely replaced.

24 Q. Okay.
25 A, They were just twisted so badly.
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1 in a positioh to extrapolate from that, the test

2 failuré, that the windows are defective?

3 A. Defective by design?
4 Q. -Yes,

5 A. . No.

6 Q. Are you in a position to say they were

7 defectively put together or manufactured because of

8 that test failure?

9 A. I think -- in some cases I think there
10 is, for instance, a glazing failure. More likely
11 than not that was some;ﬁing that happened‘at the
.12 factory, in my opiniop.

13 : Q. Right.

.14 A, But it's not a widespread. 1It's a

15 onetime thing. .SO in that regard, that particular
16 unit might have had a manufacturing defiéiency, but
1% I don't find that as a manufacturing design or
18  actually something that you wouldn't -- you’

19 don't -- I mean, you kind of expect seeing a
20 glazing failure every now and then anyway beéause
21 these are made by people, and people arén't always
22 perfect. 8o having anuisolated glazing failure or
23 a few doesn't shock me, and it's something that can
24 be addressed.

25 Q. ' Okay. In some of'these instances where
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1  there was water penetration observed during the
2 testing process, water showed up between the window

3 and the frame; correct? Between the window and the

"4 buck. . 3
5 A. Correct. Quite often, quite honestly.
6 Q. Okay. Would you attribute that to a

7 failure of the waterproofing?b |

8 ‘A, Possibly. Possibly dﬁe to the

9 waterproofing. Without taking -- and I didn't do
10 this. Without taking the cladding aparf,,taking it
T 11 off at the jambs or. the surround of the window,

12 it's hard to tell. I mean, there‘s no way to tell
13 for sure if it was watérproofing-related or not.

14 . Q. Okay. And when Stafford Consulting had i
15 that condition occur did they take apart the

1e6 cladding to do that further investigation?

17 A. No. I mean,.I can tell you that there

18 are ;; there were sealant failures. And I'm not

19 suggesting where Stafférd tested, beéause I can't

20 recall right now whether we documented that or not,

21 But there are areas ardund these -- A

22 around the windows whén I was out there where the

23 caulking was not complete; where, we talked

24 yesterday abouﬁ, was omitted underneath brick

25 lintels and underneath the flashing at the lintel

e —————— R e v —
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line that wou;g a}low water to get back to that
waterproofing line.

Q. And, therefore, cause failure of the
test.

A. If the waterproofing wasn't complete,
yes, that could contribute to water showing up now
on the test buck f?ame. Or not test buck. Or
the -- now I'm -- just the buck or -- I guess

that's what we've been calliné it, but it's not a-

-~

test buck.
Q. Test buck is what you use in a lab.
A, Yes. ’ |
Q. This is just a buck system, I guess.
A. Yes. |

Q. Okay. And do you agree with me that in
some instances where water came in over the sash,
for instance, that that could have been caused by

abuse or misuse of the window?

A, Couid be, ves.
Q. Did you see any instances with Stafford
Consulting where they ran theltest -~ they tested

their spray rack before they started the test, but
they tested the spray rack on the window itself?
A, Well, I saw theﬁ seeing if they could

get pressure, I guess, and flow rates. I did see

e e e R T e T R S T T T T e Bt e
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beet 28,2009

CONCORD & CUMBERLAND CONDOMINIUMS

. '| g
R
PROPOSED WINDOW REMEDIAL WORK -SCOPE : g

Lies q-aa-la

Following the implementation of remedial work at the two test windows in Unit 501,
observing the testing. conducted by Architectural Testing Inc. (AT{) and.conducting additional
diagnostics , Raths, Raths & Johnson, Inc. (RRJ) has revised the proposed window remedial work
scope for the windows at the Concord & Cumberland Condominiums.. It is recommended that the
following scope of work be implemented on all of the wihdows:

Windows

A, Remove the casement sash from the window frame. Remove operator cover, operator, and
hinges. Remove leaf weatherstripping.

N

B; Clean debris from window sill and frame. Remove excessive and prior remedial sealants
exposed at the jamb and sill. Wipe surfaces clean with solvent using a-two-cloth method.

C. Fill fastener penetrations in the sill and sash frame with epoxy wood filler. Seal*holes in
vmyl c!addlng at sill with vinyl repair material,

D. Seal jamb-to-sill intersection with Dow Coming 999 sealant, using a cove-type bead
configuration. Also, seal the intersection between the vinyl and aluminum cladding at the
sill and tool flush.

E. Inspect bulb gaskets at the jamb and head of the frame. Seal gasket kerf groove between
jamk and sl sections. Cut back gasket siightly if needed to access keif.

F. Install new Truth Hardware Maxim Series Sill Mount Dual Arm Roto-operator on 1/8 ineh
thick compressible pad. Assure seal between pad and sill frame well as between the pad
and operator. Install new track and stud bracket on the sash,

G. Install new Truth Hardware Maxim Series Washability Casement Hinges:

“‘H. Instali new operator cover with bulb gasket. cut access hole for new operator cover, apply
penetrating sealer to cuts, and primer tc piece prior to installation. Seal ends of operator

Page 1 of 3
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cover to jambs and set in continuous bed of sealant. Pre-drill holes and attach operator
coverwith trim screws. Apply paintable smcon-latex sealant between operators and covers
and at interface with jambs.

Inspect top of sash rail and recess sash frame screws that project above the rainwater
gutter,’

Install new limit stop device on sash and frame. (Optional)

Inspect‘ leaf weatherstripping and replace if damaged,

Install surface mount Q-lon sweep weatherstripping at the top rail and non-hinge stiles of
operable sgsh. Apply epoxy adhesive over aluminum cladding screws on top rail prior to
installation of weatherstripping. Install Q-lon sweep weatherstripping tight to exterior snde

of bulb gasket at hinge side Jamb frame. .

' )
Reinstall sash . Perform needed adjustments for proper seat and compression on bulb
weatherstripping. Adjust keepers as nesded to achieve positive latching and gaskets seals.

Apply finish coat of latex paint to frames and sashes that have only factory prime coat.

Inspect exterior aluminum cladding joints on the frame. Apply sealant (Dow Comlng 999)

‘bridge seals to open or gapped cladding joints,’

Sash Glazing and Cladding

A.

Inspect fixed and casement sash exterior glazing cap bead applications. Correct gaps or
other observed deficiencies.

Inspect exterlor aluminum cladding joints at sash. Apply sealant (Dow Corning 795) bridge
seal to all gapped cladding joints.

Inspect for evidence of glazing leakége on intefior. At suspect locations, remove wood
glazing stop and install a heel bead of sealdnt (Sikaflex) between glass edge and sash
frame. Install new glazing stops.

Page 2 of 3 -
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Mullion and Stack Covers

A Remove all horizontal and vertical mull caps and covers. Inspect joint between window

frames and seai any voids.
B. Clean accessory grooves of debris and prior sealant. Install new mull covers in a complete
bed of Dow 795 silicone sealant. '

Window Perimeters

A Extend. the perimeter joint sealant profile to fully cover the exposed window accessory
grooves and bonding to the agijoining cladding substrate (masohry, stucco, or stone). Install
new Dow Corning 790 silicone sealant. Achleve a minimum bond of '+ inch onto the
window frame (past accessory groove) and a minimum 4 inch bond onto the wall cladding.

B. Install Dow Coming 790 joint sealant betwesn the bottom of the drip cap and head of the
window frames. '

C. Atthe steel lintel/brick interface, apply sealant to the joint between-the brick and linte! at the
return leg of the interface. Marry this joint with the perimeter sealant at the window
perimeter. |

L4

D.-  Install sealant between bottom of metal brick flashing and steel lintel.

G:OBOSHREVISED WINDOW REMEDIAL WORK SCOPEwWpd .

Page 3 0of 3
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a. - I was tasked with trying to find the

Page 2:1,

skin of the building and ultimately into the units.

causes of the water intrusion into ‘the exterior

In order to do that, I had a roof survey. done by
REI, Roger Parker,. and the exterior skin of the
building, meaning the brick and the stucco, I
provided a forensic investigation for those
materials myself, | A

Q. So would it be fair, then, to say that
when you're looking at the exterior envelope of the
building, the roof system essentially has been
Ihandled by REI'and you're deferring to éheir.work,
but the remainder of the exterior envelope of the
building has been within the scope of your
services? Would. that be fair? '

| A. ' Correct. _
 Q.' Okay. First of all, do you believe
that you have been provided with information that
identifies all of the known sources of water
intrusion into the interior of the building?

A, I‘dbn't think I could ever know all the
places of water intrusion. I've identified typical
locations, but there are going to be other areas
discovered when we;strip the building and argas --

things that I can't see --

i
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—— S
— —— e e

A. WILLIAM ROBERTS, JR, & ASSOCIATES 800-743-DEPO )
' SCHEDULEDEPO.COM

- T e ——

829



~ Myles A, Glick, AIA~ July 22, 2011

10

11

112

| 24
15
| 16
17
18
19
20
21
22
23
24

25

Page 76 :

A. Correct. And my destructive tests
confirm what's on' those drawings.
0. That was my next question. -

So.in the destructive test cuts that
you performed‘at the window areaé, did you observe
that the as-built condition for the installation of
the windows conformed -- well, substantially
conformed to the design requirements that are shown
in Exhibit 367 -

A. I would say that they resembled them.
They did not conform to them because the architect,
as awkwardly as it is, does call out weeps and
other areas of concerns, such as flashing; but if'
you look at the drawings very carefully, it doesn't
really show you what he's talking Ebout,- He's got
the word and an arrow and there's really no
explanation. I mean, there's réélly no detail on

it. What's out in the field appears to be similar

to it, except they leave out the weeps.

0. Okay. Now, is the -- the weeps are
left out in the design 6r'the weeps are left out in
the field, the as-built? '

A, In the field the weeps are not there in
the stucco, for instance, but he cails out weeps on

that drawing. But he calls-it out but doesn't show

A. WILLIAM ROBERTS, JR. & ASSOCIATES 800-743-DEPO
SCHEDULEDEPO.COM
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Myles A. Glick, AIA . July 22, 2011

_ Page 17
you what to do. So they're -- they're -- they're

‘not the best drawingsAin the world. They indicate

0

something should weep and what normally would
happen, a contractor would say, hey, what are YOu
talking about here? Show me. -- give me some

clarification, And the architect would give him

 some clarification. If the contractor did not ask

for clarification and built it without any other
documentation, the‘bﬁilder would be responsible for
the design at the end of the day

Q. Okay. ,

A. ' And I did not see anything and T don't
have access, quite frankly, to any of Pis files

that indicate that that tock place. I've been

through the architect's files of what I have.

Q. All right. Now, then other than the
weeps, does the as-buiit condition of the
installation of the windows substantially conform
to the requirements that are shown in Exhibit 367

A, Well, Exhibit 36 is large.' I mean, 4
can't answer that question as a general.

Q. Sure. .

A, We're gbing to ‘have to go through every

one of those drawings because they're all

different. They're -- they're taken at different

e T
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‘trim is a question mark. Again, here's a great

Page 79 t
A, My notes -- my hands are on -- notes --

handwritten notes are on the left-hand side of the
bottom drawing where I write, percentage of slope

with a question mark, Under the word drainable

example, it says, drainable trim and an arrow. It'
doesn't show you what the drainable trim is. I
don't know how the hell you'd know what to do. You
would have to ask for further direction if I was a
contractor and then I -- I wrote the word, blocking
treated with_a gquestion mark”

Q. Oh, that --

A, Is that -- is that blocking treatedf'
That was a -- it wasn't noted. I -- I had that
question. |
Q. Okay.

A. The next page is Sheet Number 3.

0. Okay. ' | ‘5
A. and Iv,l.,‘questi.on the fact that, is‘this

really shown right, because they've got the

secure -- I'm;sorry, they've got the screw that

secures the window literally shown between two

-pieces of blocking. ‘That has no holding power. ‘ 3
i

That would pull out in heartbeat in a storm.. So I

.was raising the question, did they really build it

A. WILLIAM ROBERTS, JR. & ASSOCIATES 800-743-DEPO
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Page 92 |
another X. That's a secondary piece of blocking
and then you have your stainless steel pan. In the
fiéld the secondary blocking was not theré.

Q. Okay. It was just one largg piece of
wood? |

‘A. -Yeah, and I -- to me ;hat doesn't make
any difference. I mean, I'd rather have one piece
of wood. So that in and of itself is not a problem
t?'me. So it does reflect it in that regard --

Q. Okay. .

A, -- but not exactly per this draWing.

Q. Okay Are there any other
conditions -- are the ‘e any other design
requirements that are shown by the first page of
Exhibit 36 that you believe are contrary to Weather
Shield's installation instructions?

A, No. That's the only ones both on -- on
the head of the window and the sill of the window.

Q. Okay.'.Are there any conditions --
design requirements depicted on this first page of -
Exhibit 36 that you contend viclate any particular
building code or widely-recognized-industry
standard?

A, Well,.the architect has indicated
through wall flashlng at the head of the

T e Py Bee T T T e ke ey
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Page 93 i
building --

Q. Okay:

A, '-- with weeps just by the nature of the

graphics and showing the flaéhing coming through at
the head. That is very -- there's very few
examples of any flashing at the head of the windows

doing what the architect has shown.

Q. Okay.
A. And that -- that -- ‘
Q. That's a question of the as-built

versus the design and that was going to be my next
question, but I'm asking you as far as --

A, Well -- |

Q. ~-- the design thét's depicted here, is
there anything about the design that you contend
violates the building code or any widely-recognized
industry standard?

A, No.

Q. Okay. Now, then let's go to the next "

observation.

' For the rest of the conditions depicted
in the first page of Exhibit- 36, what is it that |
you've observed in your test cuts that in the

as-built in the fiéld that deviatés from this

e e T Rl i e S 1 W et T

7y
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1 definable to me, it's vague as can be, but it does

2 show something, puts the contractor on notice..
3. Q. Yes. Now, whatever it would be .
4 draining would be coming down and -- from above the

5 trim, coming down on the flashing and then

6 evacuating down to that -- I guess that slot; is

7 Ehat right?

8 '  A. I would believe that's how he would

9 hope it would be,

10 Q. - So where, then, is the evacuation:path
11 for water coming down that flasﬁing-to get to that

12 slot?

.13 A. That's exactly my question.
14 Q. Okay. 'So it's not depicted?
115 A. No, it's not depicted. That's why I

16 said -it's vague as could be and that's where ‘the
17 contractor should ask questions. T mean, it's --
is there's a bunch of information that puts .you on

19 notice, but it doesn't tell you how to get there.
20 | Q. Do you know if the purpcse of the

21 drainable trim is to drain water that's evacuated
22 from the water management system on the inside or
23 instead is to allow water that drips down the

24 exterior surfaée of the stucco and breaks the path

25 of the water to keep it from running back to the

=y
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1 "'situation, you drain stucco. The code says it, you
2 received a building permit that Bays I'm going tgo
3 follow the building code, and in this case, you
4 should know this.
5 /' Q. Okay.
6 A, Why would you pay your subéontractor if ’
7 he didn't do all the work? Aren't you checking the

8 subcontractor's work? How many windows are here?

9 It's not like it's one.window. I mean, it

10 stretches for a block, You got 50 windows. I

11 really don't know how many. There's quite a few

12 windows. You can look up and see if there's

13 flashing. when 1 got out of my car, there was no
14 flashing. That's when T called Mr. Ogiba and said,
15 I think you got more problems than you do just

16 trying to keep water out of these windows. ' I think
17 you got some other problems. So I.saw it when I

18 got ohé of my car. This quy's bheen on the job

19 24/7 -- well, sorry, eight hours a day, you know,

20 seven day -- five dayes a week, six days'a week., I
21 think he should see it. . '
22 Q. Okay. But, again, because you have not

23 been able to fully examine the construction file,
24 You don't know at this point if the contractor's

25 - raised an objection to this issue and whether or

——r - 9 SN n T S T T e e ey g Bl e e T
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1 of the fourth-floor balcény units, the as-built

2 installation violates the Schluter manufacturer's
3 installation instructions? : -
4 A. .Well, I've only seen one, 401. I've @
5 | not seen the others. I have no réason to believe
6 that they're built any different because they have h

' i

7 the same dimensions. So they can't achieve the

8 same slopes: and curb reqguirements.

L Q. So with your observations at the

10 balcony at 401, if you could list for me all the

11 aspects in which the installation deviated from the
- i

12 ‘manufacturer's instructions. You talked about s

13 slope. Anything élse? _ o _ .

14 A. Slope is the biggest thing.

15 Q. Okay. How about the interface of the
16 system to the deck drains? Did you find any

17 deficiencies with that?

18 A. We didn't take apart the system. The

19 water is already in the.mortax bed of the system.
20 Because of its efflorescence, the calcium and the . E
21 lime is coming out. The pictures indicate that . H
22 there’s massive water intrusion inﬁthe deck itgelf, ]
23 So it's obviously-failed. It's coming back out.

24 And after time, all you're left with is

25 mortar, and the tile is just going to -- you'll be

A. WILLIAM ROBERTS JR & ASSOCIATES 800- 743-DEPO
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Page 198 |
able to pick the tile up with your hands because ;
you've lost the bonding ca?acity.

The other problem with the decks is the

lack of curb. And as I just demonstrated in 401
where I did my own water test, which was nothing
more than put a hose on the deck, the water came
right into Unit 401. So there's no vertical
flashing from the membrane to stop it from going
into the unit.

Q. Okay. o ‘

A. And that was in that -- all those

pictures in that interiors bock. T don't know if

it was made an exhibit the last time or not .

Q. Okay. When did you do that water test,

Myles?

A.  When?

Q. Yeah,

A, Let see if I can put a date on it.
7-11-2011. |

Q. Okay. _

A. And the pictures are‘slide 69, 68

showing the rusted studs, and the ‘rusted decking
underneath the wood flooring, 67. '
Q. Okay.

. ot '
A. And I'm looking at -- I.don't think --

L ey

T
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Page 228 }

I mean, even if you'had that strip there, I guess
the water would go here and then hit this other
piece of flashing down at the slab level.

I mean, the plans are -- ﬁhey're vague,
They have information. I wouid request an RFI if I
was the contractor.

Q. Okay. So -- , _

A, If there's no RFI, then thé contractor
assumes deéign :esponsibility..

Q. If the conditicn in the field -- if the
condition in the field with the brick coming up
level with the edge of the deck is found,wthat
would actually conform to Detail No. 8, wouldn't
it? |

| A, Well, graphically it does.

'Q.'* Okay; Now, you know, sometimes an
architect can modify a manufacturer's instructions
for a particular application.

You would agree then that there is a
way that an architect can choose to modify a
manufacturer's instructions and still carry out fhe
intent of dralnage in the exterior claddlnq

A When I do that, I get the manufacturer

to sign off on the detail, yeah.
Q. Okay.

A WILLIAM ROBERTS JR & ASSOCIATES 800- 743-DEPO
SCHEDULEDEPO.COM
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Page 244 |

money with your experts to prove me wrong.
° Q. Okay. Touch&.
A.  It's as simple as that. But it
wouldn't. matter because the decks are not sloped

1

anyway. It's all got to be ripped up. So when YOu

put it all together, you've got so many

deficiencies, you've got to take it. all off.

You've got to, Chris. You've got to.

When you look at the building from the

outside, just look at the soffits whe%e'the water's
étaining. That means‘watér is getting through
interséctions; which it could be the front
intersection at the brick or stucco. ‘Could be the
wall,_ Any nﬁmber of sources..

Q. Okay. Do you have any other
obsérvations or opinions about constriuction or
des%gn dgfects relatgd;to the balconies that we

haven't discussed already?

A. No, sir.
Q. Okay .
A.  You asked me to find you a detail in

the Schiuter system of a deck over space that's not

occupied?
Q. Yeah, but you said you could get it off

the website. So I'm just going to try to find it.

e —

ey ——

v e
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- (A recess transpired from 11:54 until
1:10.) '

MR. MAJURE: Okay.‘ Myles, we copied
your -color photographs that are in your
supplemental production. So let's go through those
now. Here's your original. There's a couple of
copies, folks. We didn't make -- we've got liké
four, so y'all can spread them grouﬁd if you want.
Okay. We'll mark this as our next
exhibit. | |

(GLICK EXH. 158, Two Pages of Color
Photos, marked for identification.)

BRY MR, MAJURE: |

Q. Okay. Myles, tell me what‘wefre seeing
here. ‘

A. This is the interior picture of Unit
110. It was sent to me on 4-10-2011. And it's
showing watérAintrusion at crown moulding and water
coming down the plane of the wall itself.

It looks like a tremendous amount of
water, based on the water stains on the paint and
the chipping paint. This was sent to me. I did
not take these pictures.

Q. Okay. Who sent. them to you?

A. It may have been Jesse. I'm not sure.

ey
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1 record.. '

2 BY MR. MAJURE:

Q. Myles, off the record we confirmed that

w

4 there is no Unit 110, So what I'd like for you to

5 do then is go back, see if you can determine which
/ _ : .
3 unit this is, see if there was a transcription
7 error. »_
. . -~ : . - .
8 But let's go back to.the substance of

g it. What did you do to investigate this condition?
10 A, I didn't do anything. I just received

11 the photpgraphs.

12 Q. Did you interview the owner?

13 A, No. '

14 - Q.. Are you able to draw any conclusions

15 about the cause or origin of this -- of these ﬁ
16 conditions?
17 A. well, it's clearly coming in way above . 1

18 the window. 1It's probably at a cornice line. and,

N e T

19  depending on the exact location of the window in

20 the building, I could determine the most likely

21 split:~— place of water intrusion into the unit,

22 but it may be.different from the watervintrusion in
23 the wall'plane, which then goes into the unit.

‘24 Q. oOkay. | | ;

- !

25 A, So it would take some research to do.

A WILLIAM ROBERTS JR. & ASSOCIATES 800-743-DEPO
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Page 276
control joints, -lack of proper slope on the sill
and water intrusion at the sill, creating a rusted
acceésdry bead for the stucco itself and then
causing staining on the building itself.

And actually, you can see cracking in
other corner locations in this photograph that I'm,

unfortunately, going to have to hold up because

there's no number. There's other cracks at other

windows in this photograph. A - :
'Q. Do yoﬁ regard Fhese conditions as a E

result of a design defect or construction defect or :

both? _ ﬁ
A, I think this is construction.

Q. Okay. On the last page of this exhibit

there's some red arrows pointing to some control

joints.. Do you have any observations about this 1

A. No, I don't know. There was no

photograph? - ) - 'd
:

definition of why those'airows are there.
Mr. Landon will have to -- '
) Q.. Will have to testify as to that.
A, Yes, sir,
Q. Okay. ‘All right. The next one.

Here's your original, Myles.

(GLICK EXE. 163, Note from Mr. Oakley
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Page 281 :
Q. Are you able to draw any conclusions as
to what the cause may be of any alleged water
intrusion at.thisflocation? ‘ .

A. Yeah. Based on the photograph of the
water test, he is doing a water test at the
intersection of- a stucco wall plane and a cornice
running around tpe building. ’

' - That's probably not flashed préperly,
and water is getting. in at that location, traveling
down above the window below the water test in the
.third photo.
| And clearly,; there's a relationship of
why he took the photograph above the window where
he's doing the water test above the window.

Q. Can you -- is there anything you can
look at in the plans to tell me if the plans call

for a flashlng interface at this trim, this stucco

[ mer oy e —

trim assembly?
" A. I can try. :
_ Q. If you would; that would be nice, T %
Mylgs.
A, Sure.
Q." If you flnd the page that you think
speaks to this issue, if you could just identify it

for the record, please. Does Detail 3 depict the

A ‘WILLIAM ROBERTS JR & ASSOCIATES 800 743-DEPO
bCHEDULEDEPO COM
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1 Q. Yeah. ' ’
2 ~A.  Any air that gets behind the brick,
3 which could be for any number of reasons - i.e.,
4 weep holes -- weep holes let's air in, it's going

5 to go right into the unit.

6 I'm-sure all these people have paid

7 higher utility bills based on the installation of

8 these windows. I mean, it's just going right .into
9 the units. o
10 ‘0. Let's keep trucking, Myles. Keep
11 trucking. Let's go to slide '13.
12 _ A, 13 demonstrates that water, to the tune
13 of a moisture content of 30 to a hundred percent,
14 is in those bucks. Those bucks should be dry, and
15 they're soaked.

16 Q. And the reason they are soaked, in your
17 opinion, is what? |

18 _ © A, Windows leaking and the joints are

19 improper between the brick and the window itself at
20 the sill and most'liké;y the jambs. And water is

21" just sitting in the pan.

22 Because you go to No. 14, I've

23 demonstrated with my level and a straightedge that
24 there's a negatiVe slope on that flashing sitting

25 on the buck. I mean, the buck sitting on the

praes g oo -

Z=rm——— -
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flashing. or pan, whatever you want to call it.
Q. Did you take your ruler and push it all
the way back to the end dam?
| A, I pushed it in all the way it-'would go.
I can't tell you if there's an end dam now, sitting
here. But it does show an end dam on the plan.

But it went in all .the way. But it's negative

the buck,_and'thé buck's going to absorb it.
Having said that, what's really
interestingAin No. 14 is you see where I wrote DT
No. 11 on the buck itself?
Q. ° Um-hum,

A. You see the line next to it that's ..
ragged?

Q. Yeah. ,

A. That outlines the water stain. That

water stain's coming from the top, not the bottom.
Q.. So --
A, So even though there's negative siope

holding water, the water's coming from the top,

which tells me -- ‘ i
Q. The window itself is leaking. CF
A. . Either the w1ndow or the joint .--

and/or the joint at the sill window.

A. WlLLIAM ROBERTS JR. & ASSOCIATES 800-743 DEPO
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cobservations?
A. Now I'm on the -- béck to 13, I guess.
They're out of order,
Q. Oh, back to 13.
A, That's the order I was taking them in.
It just shows the lack of a nailing fin.

What are your

Q. OCkay. Slide 38.
observations?
A, 38 returns to 14, and it shows a

clogged cell.
Q. Oh, we've already loocked at this,
haven't we?

A. No. That was 13, They look familiar

because all the cells are filled. You see, you're

having déja vu all over again.

MR. DUKES: Mark"that as the first
Yogi-ism of the day.

MR, MAJURE: The déja vu all over
again? -

MR. DUKES: When you come to a forg in
the road, take it. |

TEE WITNESS: I was very careful to
note in here that the conditions that I'm pointing ;
out as construction deficiencies exist everywhere
So

that I opened it up. It wasn't just a fluke.

A WILLIAM ROBERTS JR & ASSOCIATES 800 743 DEPO
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1 some of the pictures may look alike. But the

2 mortar clogs it up. That's what the bicture's,

3 showing. It shows no flashing to daylight.

4 BY MR. MAJURE: ,

5 " 9. oxay.

6 . A. 39 is-14, showing the weeps totally

7 closed wiﬁh mortar. And that was to the left of.

8 14. So again, this is some more weeps that are now

g’ closed'up..-%hey don't even have any cells in them.

10 It's just a weep. 1It's an open head joint, in
‘11 other, words, with morta? in'it. Very sloppy, no

12 consistency. Bad masonry job. Terrible masonfy

13 job. »

14 40 is demonstrating that the weeps or

15 joints that show -- because they're not really

16 weeps, functioning weeps -- are 38 1/2 inches apart

17 or 39, rather. BSo again -- \

18 Q. We're at the head? Still at the i
19 soldier drip edge in the head? {
20 A. Yeah, we're at the head of a window in 5
21 @ soldier drip edge, correct, at Unit 205, living

22 room. ' |

23 Q. Okay. What are your observations for

24 sSlide 417 |

25 . I was trying to point out that there

. o } e —
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