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III.

- IV.

STATEMENT OF ISSUES ON APPEAL

Did the trial court err by finding that Dennis Seay was not a statutory employee of
Celanese and that the Workers’ Compensation Act was not his exclusive remedy?

Did the trial court err by denying Celanese’s motion for a mistrial where the jury
engaged in premature deliberations and considered outside influences? ‘

Did the trial court err by refusing to exclude an unauthorized, inflammatory, and
highly prejudicial video of Seay crying out to Jesus for help and by failing to grant
Celanese’s motion for a mistrial on this basis?

Did the trial court err by failing to grant a new trial where the damages awarded
were grossly excessive? '



STATEMENT OF THE CASE

‘Respondents/Plaintiffs Angié Keene, individﬁally and as Personal Representative of the
Estate of Dennis Seay, Deceased, and Linda Seay (hereinafte.r .“,Respondervlts”) initiated this
action on September 26, 2013. (Compl.; R. pp. 70-88.) The Complaint assérted various causes
-.of action égainst numerous defendants, alleging thét they negligently exposed- Dennis Seay
(“Seay”) to various asbestos containing materials in connection with his work as a millwright at
Daniel Construction Company (“Daniel”), fesulting in Seay contracting mesothelioma. (See
generaﬂy id..; R. pp. 70-88.) Appellant CNA Holdings, LLC, succéssor in interest to Hoechst
Celanese Corporation (“Celanese”) answered the Complaint and dehied any liability to
Respondents.! (Ans.; R. pp. 89-107.) Respondents amended their Complaint three additional
times during the course of the litigation. (See Third Am. Compl.; R. pp. 108-17.) Celanese
answered each of these Amended Complaints by continuing to deny any liability to Respondents.
(See Ans. to Third Am. Compl.; R. pp. 118-133.) |

On September 11, 2014, Celanese filed a Motion to Dismiss fof Failure to State a Claim,
or‘in the alternative, Motion for Summary judgmént, along with é Memorandum in Support.
- (Mot. to Dismiss and Memo. in Supp. of Mot. to Dismiss; R. pp. 2606-20.) In this m(.)tion,.
Celanese contended that Seay was its “statutory employee” and the South Carolina Workers’
Compensation Act provided the exclusive remedy for his claims. (Memo. in Supp. of Mot. to
Dismiss at 12-13; R.' pp. 2619-20.) | Celanesé cited to various. cases supporting_tﬁe proposirt‘ion

that maintenance workers like Seay—employed by an outside contractor but working at a facility

!'In their Complaint, Respondents sued numerous defendants, contending they were all liable in
some way for the harm to Seay. However, at the time of trial only John Crane, Inc. (“John
Crane”) and Celanese remained as defendants. Because Celanese is the only appellant, the
Statement of the Case and Statement of Facts focus on the background and facts relevant to this
appeal.



owned by a company like Celdnése~are typically found to be statutory employees of the facility
Iownef. (See id. at 7-12; R. pp. 2614-19.) Celanese later filed an Amended Motioh on May 26,
2015, along with a Memorandum in Support of the Amended Motion. (Am. Mot. to Dismiss;
Memo. in Supp. of Am. Mot. to Dismiss; R. pp. 2237-605.) |

After the motion was fully briefed, (see Memo. in Opp’n to Am. Mot. to Dismiss; Reply
in Supp. of Am. Mot. to Dismiss; R. pp. 2117-236), the trial court issued a ﬁJlly.reésoned Order
dated July 28, 2015 denying Celanese’s motion. (Order Denying Am. Mot. to Dismiss; R. pp.
55-62). In Adenying the motion the court looked to cases involving transportation and
construction workers to support its finding that Seay was not a.statutory émployee of Celanese;
(See id. at 2-7; R. pp. 56-61.) The court declined to follow the more factually analogbus case
law cited by Celanese from the maintenance worker context. (See id. at 5-7; R. pp. 51-53.)
Instead, the court concluded'that several relatively new decisions from South Carolina appellate
courts involving transportation workers employed by common (.:.arriers were controlling on the
issue, .and represented a break from prior controlling law. (Id. at 3-6; R. pp. 49-52.) Celanese
continued to fais_e the statutory employee argument throughout the litigation without success.
(Sée Trial Transcript (“Tr.”) pp. 1327:5-1332:6; R. pp. 1511-16 (direct.ed verdict and renewed
directed verdict motions).) |

Accordingly, the matter proceeded to trial. At the time of trial, the only remaining
Defendants were John Crane and Celanese, and the only issue before the trial court was whether
they were liable to Respondents for negligence. (See Verdict Form; R. pp. 68-69.) The court
held an eight day trial bet-weeri Sép‘iember 28, 2015 and October 8, 2015. (See Tr. pp. 1, 444,

762, 1267; R. pp. 185, 628, 946, 1451.)



During the course of the trial, two significant matters of law arose. First, in the middle of
the trial Juror #16 came forward and expressed concerns about a conflict of iﬁterest. (Id. at
514:13-15; R. pp. 698.) The juror explained that he worked at the same facility as Seay doing
essentially the same job as Seay and that he disclosed this information to the other jurors. (See
id. at 515:6-16, 518:4-6, 573:12-574:3; R. pp. 699, 702, 757-58.) He also acknowledged that
another member of the jury asked about asbestos, 1t.>ut stated that the jury refrained from
- discussing it aﬁy further. (/d. at 574:4-14; R. p. 758.) After receiving this information, the trial
court dismissed this juror. (/d at 575:6-8; R. p. 759.) Defendants moved for a mistrial.
However, the trial éourt found that no premature deliberations had occurred and that the
Defendants were not prejudiced. (/d. at 570:9-573:3, 578:24-579:25; R. pp. 754, 762-63.) Thus,
the trial court denied Defendants’ .motioln for a mistrial. (Id. at 570:9-573:3, 579:10-20; R. pp.
754-57, 763.) |
| The other critical matter of law that arose was the introduction of a short video clip of |
Dennis Seay while he was in hospice care crying out in pain Vfor Jesus to help him. (Video and
Audio of Dennis Seay; Rough Transcript from Oct. 8, 2015 p. 874:17-18, Ex. F to Pls.” Resps. to
Def.’s Post-Trial Motions; R. pp. 2689-91.) Defendants objected on the basis that the clip was
inflammatory and highly prejudicial, and réquested that the court strike thé video from evidence
and/or graﬁt a mistrial. (Tr. pp- 766:6-772:18; R. pp. 950-56.) The trial court, however, denied
the motion. (Id. at 772:16-18; R. p. 956.) |

On October 8, 2015, the jury rendered a defense verdict for John Crane and a verdict
finding Celanese liable to Respondents. The jury awarded $2,000,000 in actual damages for the

survival action, $5,000,000 in actual damages for the wrongﬁﬂ death _action, $5,000,000 in actual



damages for the loss of consortium claim, and $2,000,000 in punitivé damages. (Vérdict Form;
Judgrﬁent; R. pp. 66-69.)

Celanese filed séveral post-trial motions—for judgment notWithstanding the verdict
(“JNOV™), for a new trial absolute, aﬁd for a new trial nisi remittitur. (Mot. for INOV; Mot. for
New-Trial; Mot. for New Trial Nisi Remittitur; R. pp. 2075-92.) In the fnotions, Celanese
reasserfed the statutory employee vissue, along with the premature jury deliberati'on. and
prejudicial vidgo issues. (See Mot. for INOV at 3'; Mot. for New Trial atv2-3; R. pp. 2083-84,
2090.) >M0reover, also relevant to this appeal, Celanese asserted that the verdict was gros.sl}'/
‘excessive when compared to other mesothelioma verdicts and was improperly based on the
jury’s premature deliberations and the prejudicial video. (See genérally Mot. for New Trial;
Mot. for Ne;v Trial Nisi Remittitur; R. pp. 2075-87.) The trial_ court denied the post-trial motions
in théir entirety. (Order on Post-Trial Motions; R. pp. vl ;46.) Celanese timely filed a notice of

" appeal.

STATEMENT OF THE FACTS
Dennis Seay worked as an employée of Daniel Construction Company ("‘Daniel”.)‘ from
‘1969 to 1978. - (D. Seay, Tr. p. 359:8-24; R. p. 540.) During this time, Daniel was the exclusive
maintenanée provider at the Celanese facility where Seay worked, which facility manufactured
synthetic resins and fibers. (See D. Seay, Tr. p. 362:12-24; Court’s Ex. 1? D. Seay Video Dep. at
67:2-7; R. pp. 547, 1794-95.) This facility did not produce any asbestos containing products.
(See D. Seay, Tr. p. 360:16-21; R. p. 544.). Seay was assigned excluéively to the Celanese
facility, working initially as a millwright helper for a few months and later as a millwright for the. .

remainder of his tenure. (See id. pp. 359:8-360:3; R. pp. 543-44.) Celanese relied on Daniel to

handle the maintenance and repair work at the facility. (See D. Seay, Tr. p. 362:12_-24;.Court’s



Ex. 1, D. Seay Video Dep. at 67:2-7; R. pp. 546, 1794-95.) All mainte;lance, including .
méintenance of critical manufacturing equipment, was done by Daniel employees. (See D. Seay,
Tr. p. 362:12-24; Court’s Ex. 1,- D. Seay Video Dep. at 67:2-7; R. pp. 546, 1794-95.) Seay
worked on various eleméﬁts of the equipment such as purhps, valves, and gear boxés, all of
which wéré key components of the process lines used in the facility’s manﬁfac@ing operations.
(See D. Seay, Tr. pp. 382:20-383:23, 416:19-21 , 418:3-11, 419:2—420:10; R. pp. 566, 600, 602-
04.)

During the tifne he worked for Daniel, Seay used prodﬁcts containing asbestos—and was
e?cposed to asbestos dust—in connection with the repair work he performed. (/d. at 393;7-11,
408:17-409:12; Court’s Ex. 1, D. Seay Video Dep. at v27:12-28:5; R. pp. 577, 592_9“3’ 1779-80.)
One of the Daniel millwrights’ key .job duties, for example, involved replacing géskets made of
asbestos on steam condensers. (See D. Seay, Tr. pp. 406:19-409:18; Court’s Ex. 2, R. Thompson
Video Dep. at 52:14-17, 54:4-21, 56:14-24; R. pp. 590-93, 1812-14.) According to Seay, on
occasion the old gaskets could be easily removed. (D. Seay pp. 407:12-408:16, 436:13-437:7; R.
pp- 591-92,. 620-21.) Howéve_r, most of the time the gaskets would degrade over time and
become difficult to reméve. (See D. Seay, Tr. 'pp. 399:17-400:15, 407:12-409:18, 439:1-440:9,
Court’s Ex. 1, D. Seay Video Dep. at 41:6-21; R. pp. 583-84, 591-93, 623-2l4, 1785.) The
rgmoVal of these gaskets would sometimes create dust. (See D. Seay, Tr. pp. 380:23-381:6,
408:17-18, 437:4-7; Court’s Ex. 1, D. Seay Video Dep. at 47:10-48:10; R. pp. 564-65, 592, 621,
1787-88.) | |

The ﬁrst step of the gasket replacement process sometimes involved stripping back the
asbestos insulation covering the piping on the machinery. (D. Seay, Tr pp. 371:7-372:10, 378:5-

379:4, 439:1-440:9; Court’s Ex. 1, D. Seay Video Dep. a;it 39:25-44:22; Court’s Ex. 2, R.



Thompson Video Dep. at 65:18-66:01, 108:21-109:14; R. pp. 555-56, 562-63, 623-24, 1784-86,
1817, 1826.) This allowed the millwright to accesé the flanges where the gaskets were located.
(D. Seay, Tr. pp. 371:7-372:10, 378:5-379:4, 439:1?44029; Court’s Ex. 1, D. Seay Video Dep. at
39:25-44:22; Coﬁrt’s Ex. 2, R Thompson Video Dep. at 65:18-66:01, 108:21-109:14; R. pp.
555-56, 562-63, 623-24, 1784-86, 1817, 1826.) Approximately 25 to 30% of the time, Seay had
to scrape off excess insulation from the flange with a screwdriver or putty knife. (D. Seay, Tr.
PD. 439:‘1 -440:9; R. pp. 623-24.) For particularly difficult repairs, Seay used a wire brush or a
brush powered by a drill motor. (/d.) He then removed the old gasket and installed a new one,
which he cut from a sheet to ensure a correct fit. (Id. at 399:17-400:20, 406:19-407:25; R. pp.
583-84, 590—91.) Seay testified that 95 to 98% of the time the old gaskets would be degraded
and not immediately pop out of place. (Id. at 408:19-23; R. p. 592.) Therefore, he typically had
to femov_e the old gaskets with a scraper, putty knife, or wire brush. (See id. at 399:17-400:20,
406:19-409:3; Court’s Ex. 1, D. Seay Video Dep. at 39:25-42:24, 43:14-44:22; R. pp. 583-84,
590-93, 1784-86.) John Crane was one manufacturer -ofb the asbestos-containing ‘gaskbets that
Daniel millwrights used in completing such work. (D. Seay, Tr. p. 383:24-3 84:9;’R. pp. 567-68.)
Seay testified that he probably worked with John Crane products the most often. (See id. at
384:7-19; R. p. 568.)

Seay contracted mesothelioma. (Court’s Ex. 1, D. Seay Video Dep. at 11:21-12:10; R.
pp. 1773-74.) Whether-Seay contracted mesothelioma, howevef, is not at issue in this appeal.
Rather; the critical iséues at trial involved whether Celanese and/or John Crane were negligent

and should be held liable for that harm.? (Verdict Form; Tr. pp. 1443:16-1459:14; R. pp. 68-69,

2 Plaintiffs pursued a products liability theory against John Crane and a premises liability 'theo’ryv
for Celanese, both claims sounding in negligence. (Jury Charges, Tr. p. 1443:16-1459:14; R. pp.
1627-43.) : '



1627.—43.) For mesothelioma, the calculus involved determining whether the actions of either of
these entities was a “substantial factor” in Seay’s exposure to asbestos. (Jury Charges, Tr. p.
1457:21-1458:5; R. pp. 1641-42.) Seay brought suit against numerous Defendants, many of
whom were dismissed prior to trial, alleging that they all had some role in causing the harm. The:
jury ultimately fendered a verdict finding that Celanese was negligent and should be held liable
to Seay for the harm that he suffered. (Verdict Fortﬁ; Tr. 1472:10-1473:16; R. pp. 68-69, 1656-
57.)

Much of the trial record consisted of evidence and téstimony detailing the. dangers of
asbestos, the properties and characteristics of mesothelioma (i.e., how someone could contract
the disease and the symptoms they would experience as a result); what was generally known
about asbestos at the time Seay was employed with Daniel; and what Daniel and Celanese
allegedly knew about the dangers of asbestos. Respondents also introduced testimony from Seay
and his family regardiﬁg his experience with mesothelioma and how it impacted his life to
support their claims for damages.

- The issues raised by Celanese concern four critical errors of law that occurred in this -
action. Thev_essential facts related to each isstue are set forth in greater detail below.
. ARGUMENT

The trial court’s judgment should be r.eversed for several reasons. First, the trial court
erréd in determining that Seay was not Celanese’s statutory émployee and by denying Celanese’s
motions on that basis. The trial court improperly relied on inépposite case law, and it
misinterpreted modern preceden; to support its erroneous conclusion. Second, the trial court

erred by denying Celanese’s motion for a mistrial and motion for a new trial in light of the jury’s

premature deliberations. Third, the trial court erred by permitting admission of a highly



prejudicial video recording of Seay in hospice cry.ing‘out in pain for Jesus to help him. Finally
andlfourth, the trial court erred by failing fo graﬁt ECVelanese’s motion for a new trial in light of the
jury’s grossly ex_cessive verdict, which was out of line with other mesothelioma verdicts from
that time period and was improperly based on the jury’s premature deliberatiens and the
prejudicial video. | |

L SEAY WAS CELANESE’S STATUTORY EMPLOYEE UNDER SOUTH
CAROLINA LAW, :

Celanese contended that Seay was its statutory employee, end thus the Workers’
Comp’ensation Act provided the exclu'sive remedy. The trial court incorrectly rejected this
arg@ent with distinguishable facts and legal .conclusions——relying on cases involving
transportation workers and construction workers—and asserting that such cases controlled the
result here. Furthermore, in reaching this decision, the triel court ignored several analogous
South Carolina cases in which the courts cencluded that a maintenance worker Was a statu{ory
employee. This constitutes error, and thus this Court should reverse and instruct that judgment
be entere'ci in favor of Celanese. | |

A. ‘South Carolina law. on statutory employees is to be construed liberally.

The Workers” Compensation Act is fhe exclusive remedy against an employer for an
employee’s work-related accident or injﬁry. F: uller v. Blanchard, 358 S.C. 536, 595 S.E.2d 831,
833 '(20>04); see also Strickland v. _Gdlloway, 348 S.C. 644, 646, 560 S.E.2d 448, 449 (Ct. App.
2002) (“In-cifcumstances in which the South Carolina Workers’ Compensation Act covers an
employee’s work-related accident, the Act provides the exclusive remedy agaiﬁst the |
eniployer.”). “The exclusivity provisien of the Act precludes an employee from maintaining a

tort action against an employer where the employee sustains a work-related injury.” Edens v.

Bellini, 359 S.C. 433, 441-42, 597 S.E.2d 863, 867 (Ct. App. 2004).



“Coverage under the Wofkers’ Compensation Act depends on the existence of an
employment relationship.” Id at 439, 597 S.E.2d 863; 866. Whether or not an employer-
’employee relationship exists is a jurisdicﬁonal question. Id. at 440, 597 S.E.2d vat 866 (quoting
Nelson v. Yelloﬂ Cab Co., 349 S.C. 589, 594, 564 S.E.2d 110, 113 (2002); S.C. Workers’
Compensaz‘ion Comm ’n.v.l Ray Covington Realtors, Inc., 318 S.C. 546, 459 S.E.Qd 302 (1995)).3
Because the determination_ of whether a worker is a statutory employee is jurisdictional “the
question on appeal is one of law.” Harrell v. Pineland Plantation, Ltd., 337 S.C. 313, 320, 523 "
S.E.Zd .766, 769 (1999). “As a result, this court has the power and duty to review the entire
record and decide the jurisdictional facfs in accord with its view of the preponderance of the
evidence.” Harrell, 337 S.C. at 320, 523 S.E.2d at 769 (emphasis added); see also Glass v. Dow
Chem. Co., 325 S.C. 198, 202, 482 S.E.2d 49, 51 (1997). Further, “[iJt is South Carolina’s
policy to resolve jurisdictional doubts in favor of the inclusion of employers and employees
under the Workers’ Compensation Act.” Edens, 359 S.C. at 440, 597 S.E.2d at 867 (emphasis
added). |

The Workers Cofnpensation Code expands this inclusion to workers of subcontractors

and states:

3 In Sabb v. S.C. State Univ., 350 S.C. 416, 423, 567 S.E.2d 231, 234 (2002), the Supreme Court
stated that the “exclusivity” provision of the workers’ compensation code “does not involve
subject matter jurisdiction.” Id As the Court explained, a tort action is “clearly a part of the
general class of cases which the court of common pleas has subject matter jurisdiction to hear,”
and thus the trial court had subject matter jurisdiction over the plaintiff’s claims. /d. Despite the
court of common pleas having subject matter jurisdiction, however, the Court explained that
“certain cases may be taken from the trial court’s original jurisdiction by the General
Assembly.” Id at 423, 567 S.E.2d at 234. For workers’ compensation, the Court noted that the
“General Assembly has vested the Commission with exclusive original jurisdiction over the
types of claims made by [plaintiff],” such that the trial court was “divested” of original
jurisdiction. Id. As a subsequent Court of Appeals decision explained, cases since Sabb have
still used Rule 12(b)(1), SCRCP to dismiss workers compensation cases. See Posey v. Proper
Mold & Eng’g, Inc., 378 S.C. 210, 223, 661 S.E.2d 395, 402 (Ct. App.2008).
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When any person, in this section and §.§ 42-1-420 and 42-1-430

referred to as “owner,” undertakes to perform or execute any work

which is a part of his trade, business or occupation and contracts

with any other person (in this section and §§ 42-1-420 to 42-1-450

referred to as “subcontractor”) for the execution or performance by

or under such subcontractor of the whole or any part of the work

undertaken by such owner, the owner shall be liable to pay to any

workman employed in the work any compensation under this Title

which he would have been liable to pay if the workman had been

- immediately employed by him. '

S.C. Code Ann. § 42-10-40. As the Court of Appeals has explained, this means that, “depending
on’the nature of the work performed by the subcontractor, an employee of a subcontractor may
be considered a statutory employee of the owner or upstream employer.” Voss v. Ramco, Inc.,
325 S.C. 560, 566, 482 S.E.2d 582, 585 (Ct. App. 1997).

The key question in determining whether a worker is a statutory employee is whether the
activity of the subcontractor’s employee “is a part of [the owner’s] trade, business or
occupation.” See Olmstead v. Shakespeare, 354 S.C. 421, 424, 581 S.E.2d 483, 485 (2003). In
determining whether an employee is engaged in such an activity, the Supréme Court has applied
three tests. Id. The activity is considered “part of [the owner’s] trade, business, or occupation”
for pufposes of the statute if it “(1) is ah important part of the owner’s business or trade; (2) is a-
necessary, essentiai_, and integral part of the owner’s business; or (3) has previously -been
performed by the owner’s employees.” Olmstead, 354 S.C. at 424, 581 S.E.2d at 485 (quoting
Glass, 325 S.C. 198, 482 S.E.2d 49). “If the activity at issue meets even one of these three
criteria [i.e., tests], the injured emplbyee qualiﬁes as the statutory employee of ‘the owner.”” Id.

(313

Finally, it bears repeating that “‘faJny doubts as to a worker’s status should be resolved in favor
of including him or her under the Worker’s Compensation Act.” Poch v. Bayshore Concrete
Products/S.C., Inc., 405 S.C. 359, 367, 747 S.E.2d 757, 761 (2013) (quoting Poseyv. Proper

Mold & Eng’g, Inc., 378 S.C. 210, 218-19, 661 S.E.2d 395, 400 (Ct. App. 2008)) (emphasis
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added). Hence, the Court has before it a legal queétion subject to this Court’s de novo review,
and, as set forth below, the undisputed relevant facts require reversal when the proper precedent
is applied.

B. The trial court incorrectly held that the maintenance work done by Seay was not
an important and essential part of Celanese’s business.

The trial court held that Seay’s maintenance work was not part of Celanese’s “trade,
business or occupation.” (Order Denying 'Mot.. to Diémiss p- 7 R.-p. 61.) This holding is
contrary to established South Carolina precedent. The trial court’s determination that Seay was
not a statutory empioyee should be reversed.

The uncontested evidence cléarly demonstrates that the repaif work Seay did for Daniel
was an important and 'essentié_ll part of Celanese’s business. Seay was employed as a vmillwright
with Daniel essentially the entire time he worked at the Celanese facility.* (See Court’s Ex. 1, D.
Seay Video Dép. at 24:20-25:23; R. pp. 1778-79.) As a millwright, he was responsible for
repairs énd preventative méintenance work on Celanese’s manufacturing equipment. (See D.
Seay, Tr. pp. 427:22-428:9; Court’s Ex. 1, D. Seay Video Dep. at 26:25-27:6, 61:9-62:19, 67:17-
21; R. pp. 1779, 1792-93, 1795.) " A Celanese employee, referred to as the “lead man,” would
provide instructions to Seay’s supervisor at Daniel, who would thén give Seay his daily job
duties. (See D. Seay, Tr. pp. 374:23—375:9; Court’s Ex. 1, D. Seay Video Dep. at 66:1-67:1;
- Dep. of D. Seay (Nov. 20, 2013), Ex. B to Mem. in Supp. of Am. Mot. to Dismiss at 42:19-43:2;
R. pp. 558—59, 1794-95, 2267.) Daniel was the exclusive maintenance provider at the Celanese
facility, and all maintenance work at the facility was pgrformed by Daniel employees. (See D.

Seay, Tr. p. 362:12-24; Court’s Ex. 1, D. Seay Video Dep. at 67:2-7; R. pp. 546, 1794-95.)

* When he first started with Daniel, Seay was a millwright helper for a few months before being
promoted to millwright. (D. Seay, Tr. p. 359:8-360:3; R. pp. 543-44.)
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Although Celanese did not have its own maintenance division at this facility at the time Seay
worked there, it did provide all supplies for the maintenance work. (See D. Seay, Tr. p. 366:3-
10; R. p. 550.) |

" The Célanese facility where Seay worked rnanufactured isynthetic fibers. (D. Seay,. Tr. p.
360:16-21; Court’s Ex. 1, D. Seay Vidao Dep. at 25:3-8; R. pp. 544, 1779.) As Seay himself
testified, his work on steam lines was vital to the operation of Celanese’s business, because-all of
the e‘quipment he maintained, snch as pumps, valves, and gear boxes, Waé, critical to the
successful operation of the rnanufacturing process lines at the facility. (See D. S.eay, Tr. pp.
382:20-383:23, 416:19-21, 418:3-11; 419:2-420:10; R. pp. 566-67, 600, 602-04.) Seay testified
as follows: | |

Q: So it sounds like the lines were fairly important to the
operation of the business, is that fair?
A: Very important. If they didn’t operate, they wouldn’t run.

(Id. at 416: 22-25; R. p. 600.) Further, Seay testified:

Q: So you would — so would you agree that these lines were
important to the operation of Hoechst Celanese? '

Very important.

If a line went down and there was a failure, was it important
for you to repair the line quickly‘?

Yes.

And that would be the case no matter where the repair was
made in the facility; right?

Yes.

You, also, mentioned repairing some equipment last time
during your deposition. When you made a repair, was it
because there was something wrong with the equipment?

A: Right.

RE Rx QX

| (Id. at 418:3-15; R. p. 602.)
. Seay testified  that each piece of equipment in the facility was essential to the

manufacturing operation. (D. Seay, Tr. p. 416:19-25, 423:24-424:1; Court’s Ex. 1, D. Seay
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Video Dep. at 76:20-77:1; Dep. of D. Seay (Jan. 16, 2014), Ex. C to Mem. in Supp. of Am. Mot.
to Dismiss at 179:6-16; R. pp. 600, 607-08, 1798, 2302.) The repairs and preventative
maintenance Seay performed were important, necessary, and essential to -the‘ continued
manufacturing o?erations of the Celanese facility. (See D. Seay, Tr. p. 420:5-10; Court’s Ex. 1,
| D. Seay Video Dep. at 76:2,3;77:6; R. pp. 604, 1798.)

Ronnie Thompson, another Daniel contractor who worked with Seay at the Celanesé
facility, testified similarly. (Court’s Ex. 2, R. Thompson Video 'Dep. at 17:4-24; R. p. 1801.)
Thompson worked at Daniel with Seay from i973 to 1975, and confirmed thét Daniel employees
pe_rformed all of the maintenance work in the facility. (/d at 17:4-24, 98:5-12; R. pp. 1801,
1822.) Thompson also stated that the purpose of Daniel’s work was to ensure Celanese’s |
production lines remained operational. (/d. at 97:6f93 R.p. 1822.) Ashe explained, keeping the
préduction lines operating was important to Celanese’s manufacturing business, as production
could not pfoceed if the valves, pumps, and other equipment were not working properly. (Id. at
97:10-25; R. p. ‘1822.)

- Finally, Celanese’s corporate representative Bruce Bowyer echqed this testimony, stating
that th¢ maintenance work performed by Daniel was a necessary, eséential, and integral part of
Celanese’s business. (B. Bowyer, Tr. p. 1077:11-15; Aff. of B. Bowyer, Ex. G to Mem. in Supp.
of Am. Mot. to Dismiss at  7; R. pp. 1261, 2409.) It was e‘ssential fof Celanese to have
maihtenance wo'rkefs on site to maintain, repair, and replace equipment. (Aff. of B. Bowyer, Ex.
G to Mem. in‘Supp. of Am. Mot. to bismiss at 91 5, 7; Dep. of B. Bowyer, Ex. H to Mem. in
Supp. of Am. Mot. to Dismiss at 314:18-315:17; R. pp. 2409-10, 2519_.) Furthermqre, the
maintenance of equipment and upkeep of production lines was a regular, ongoing ﬁart of

Celanese’s operations. (See Aff. of B. Bowyer, Ex. G to Mem. in Supp. of Am. Mot. to Dismiss
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at 9 7; R. p. 2409.) Without the ongoing maintenance provided by Daniel workers like Seay, the
Celanese facility would not have been able to properly function and consistently produce product
for sale. (B. Bowyer, Tr. p. 1077:11-15; Aff. of B. Bowyer, EX.. G to Mem. in Supp. of Am.
Mot. tb Dismiss at § 7; Dep. of B. Bowyer, Ex. H to Mem. in Supp. of Am. Mot. to Dismiss at
314518—315:17; R. pp; 1261, 2409, 2519.) The maintenance work provided by the Daniei
empioyees was.so valuable to Celanese that in later years Celénesé directly hired the Daniel
maintenance workers as empldyees. (Aff..of B. Bowyer, Ex. G to Mem. in Supp. of Am. Mot. to
Dismiss at § 10; R. p. 2410.) |
The testimony and evidence overwhelmingly supports that Seay’s activities were both an
| iniportant part of Celanese’s business or trade and a necessary, essential, and integral part of its
.trade or business. Respondents presented no evidence to the contrary. Instead, they fOcused on
: fhe fact 'that Celanese did not have a dedicated maintenance division, and that direct Celanesé
employees did not haﬁdle the type of maintenance work performed by Seay prior to his time
there. (See Pls.” Resp. in Opp’n to Mot. for INOV pp. 9-10; R. pp. 1953-54.) Although these
issues may have a bearing on one of the three reievant tests (viz., whether the wérk had
previously been pérformed by’ direct Celanese workers), they do not affect the overwhelming
‘evidence showing that Seay’s activitie‘s played an important, necessary, integral, aﬁd essential
part in Celanese’s manufacturing operations.

C. Analogous case law supports finding that Seay was a statutory employee of
Celanese.

. 1. Prior decisions from South Carolina courts have held that a worker was a
statutory employee under similar facts. ‘

Several South Carolina cases have found a maintenance worker to be a statutory

employee. The testimony and evidence presented here is aﬁalogous to those cases. For example,
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the Supreme Court analyzed the Classiﬁcation bf a worker hired to make repairs in Smith v. T.H.
Sﬁipes & Sons, [nc., 306 S.C. 289, 411 S.E.2d 439 (1991). In Smith, the worker in question was
a self-employed welder and sole proprietor of a contracting company. Id. at 290, 411 S.E.2d at
439. The defendant mvanufactur.er hired his company “to repair a metal shearing machine used in -
the [company’s] business operations.” Id at 290, 411‘ S.'E.2d at 440. The trial court granted
summary judgment in the defendant’s favor, finding that the worker was engaging in “work
which was an essential part of the trade, business or occupation of the respondent” and that the
nature of the work “was an integral parti of the [defendant’s] operationé, without which
respondent’s operation could not function.” Id at 291, 411 S.E.2d at 440 (emphasis added).
The worker’s estate appealed, but the Supreme Court affirmed the trial court, agreeing that the
worker was the defendant’s statutory employee and that summary judgmeﬁt was proper. See id.
at 292, 411 S.E.2d at 1442. |

Likewise, in Wheeler v. Morrison Machinery Co., 313 S.C. 441, 438 S.E.2d 264 (Ct.
.App. 1993), the Court determined that a worker hired to remove asbestos insulation was a
statutory employee of a textile manufacturer. The worker in Wheeler was injured when he fell
into a piece of textile equipment at the defendant’é facility while working to remove asbestos.
1d at.440, 438 S.E.2d at 265. The Supreme Court looked to the appiicable tests forldetermining
whether hé was a statutory employee. As the Court explained, the “evidencé reveal[ed] that as
part of an ongoing maintehance program, it was necessary for [the worker] to remove and
dispose of asbestos.” Id. at 445, 438 S.E.2d at 266. The asbestos insulated the machinery and its
connecting pipes, and “had to be removed to allow workers to replace rollers, bearings, valves,
and other worn coﬁponents of this equipment.” Id. at 443, 438 S.E.2d at 266. As the Céuﬂ

explained, “[p]reventive maintenance, including the removal and reinstallation of insulation, has
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always been and always will be an ongoing processf” Id This, coupled with the fact that some
 of the manufacturer’s employées previously worked in removing asbestos, Could “only lead to
the concluuion that [the Work'er]' was engaged in work Which was part of the .‘trade, business, or
occupation’ of the [manufacturer].’f Id.  Therefore, the worker was the defendant’u statutory
employee.

Finally, in an upinion that was subsequently vacated on other grounds, fhis Court
exaruined the operations of a puper manufacturer to deteunine the types of activities that would
be considered part of the business. See Woodard v. ‘Wesrvaco Corp., 315 S.C. 329, 433 S.E.2d
890 (Ct. App. 1993), vacated and diSmissed by 319 S.C. 240, 460 S.E.2d 392 (1‘995).5 The
worker at issue drove tanker trucks full of chemicals to the manufacturer’s facility, and was
injured when a hoyse diseugaged and sprayed him with hot liquid. Id. at 331, 433 S.E.2d at 891.
Although trausportation workers are sometimes found to not be statutory emplo'yees,6 in this
situatidu the lCourt _determiued that the truck driver was a sfatutory employée. The Court
explained that it was\“undisputed that recovery, storage, and reprocessing”, of the chemical was
an “urdinary and necessary part of Westvaco’s uaper manufacturing business.” Id af 338, 433
S.E.2d at 895. Importantly, the Coui't alsu stated that “[t]he maintenance and repair of
manufacturing equipinent is also a necessury part of Wesfvaco’s business.” [d. (emphasis
added). |

Seay’s activities resembled the activities of the maintenance workers in Smith‘and
-Wheeler, both of whom were found to be statutory employees. Likewise, the Woodard opinion

further supports that maintenance and repair of manufacturing equipment is an essential part of a

5> The Supreme Court vacated this opinion on procedural grounds. Woodard 319 S. C at 242-43,
460 S E.2d at 393-94. ,

6 This distinction between maintenance workers and transportation workers is discussed infra.
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manufacturer’s business. These decisions establish that the trial court erred in holding that Seay
was not a statutory employee of Celanese.

2. Other authorities support a finding that Seay was a statutory employee of
Celanese.

Several other courts have examined whether a maintenance worker constituted a statutory
employee. One case from the District of South Carolina examined whether a repair worker wés' ,
 a statutory employeeb. See Singleton v. J. P. Stevens & Co., 533 F. Supp. 887, 893 (D.S.C. 1982),
aff’'d, 726 F.2d 1011 (4th Cir. 1984). In Singleton, the worker was an employee of >an electric -
company hired to repair an electrical line owned by a textile mill. Jd. at 888. The court
explained that, without the repairs to the electrical lin-es, the plant could not operate and thus the
lines were essential to the operation. Id. at 891. It did not matter that the mill’s employees did
not engage in this work previously, as tﬁe “coﬁtinued maintenance and repair of the[] electrical
lines wlas] ébsolutely essential to the continued operation of the textile plant.” Id; see also
Smith v. FCX, Inc., 744 F.2d 1378 (4th Cir. 1984) (contractor hired to éngage‘ in ongoing repairs
of a dryer and electrical system at a grain market was a statutory employee of the market under
‘ -South Carolina law). |

Other jurisdictions have also recognized that contractors engaged in ongoing fnaintenance
are statutory employees. See, e.g., Burroughs v. Westlake Vinyls, Iné., No. 5:07-CV-89-R, 2008
WL 5192237, at *5 (W.D. Ky. Dec. 11, 2008) (noting that “[u]nder Kentucky law, routine
maintenance projects are a regular or routine part of a defendant’s business” and that
‘“[e]mpl‘oyées of contractors hired to perform routine repairs or maihte'nance are generally

23

viewed as being statutory employees under the Act’ (quoting Bratcher v. Conopco, Inc., No. .

2003-CA-002153, 2008 WL 2065202, at *2 (Ky. Ct. App. 2008))); Jones v. Lily Tulip Cup

Corp., 158 F. Supp. 944, 945 (W.D. Mo.. 1958) (finding that employee of contractor hired by
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manufacturer to p’erform routine electrical mai‘ntenanée on manufacturing equipment was a
statutory employee, as the work he performed was a “necéssary part of the manufacturing
.operation of the éompany”); Siskv. Ins. Co. of N. Am., 356 S0.2d 1109, 1110 (La. Ct. App. 1978)
(holding that paper manufacturer was the statutory efnplc‘)yer of'a contractor’s worker where the
contractor had “a continuous maintenance program at defendant Olinkraft’s. paper plant.”);
Fayette Janitorial Servs. v. Kellogg USA Inc., No. W2011-01759-COA-R3-EV, 2013 WL
428647, at *9-10 (Tenn. Ct. App. 2013) (“[T]he cleaning and sanitation work performed by
Fayette for Kellogg Was a part of Kellogg’s regular business, as it was an integral part of
Kellogg’s business that was performed on a continual aﬁd recurring basis. This was a rbutine
‘maintenance program that was part of Kellogg’s ongoing business operation, not an irregular
specialized proje;:t . ... The regular cleaning work previously completed by Kellogg’s own
~ employees, and now vperfor'med by Fajrette, was precisely the type of ‘regular business’ activity
that the statutory employer rule was meant to encompass.”).

These éaséé further bolster the conclusion that Seay was a statutory_ empléyee of
Celanese. Daniel provided a dedicated maintenance division that Celanese tasked wifh keeping
its manufacturing equipment running in good condition. Celanese could not have érisured
continued successful operation of its production lines without the work of Daniel and i.ts
employees like Seay. Thereforg, as these courts further establish, the work Seay performed waé '
neceséary aﬁd essential to Celanése’s manufacturing bhsiness. '

Contrasted with the above, but also ‘suplpor.tin'g the position of Celanese, is the Fourth
Circuit’s decision in Eades v United States, 168 F.3dv 481, 1999 WL 25549 (4th Cir. 1999)
(unpublished table decisi(_)n). Eades, applying South Carolina léw, examined whefher an

employee of an electrical testing contractor constituted a statutory employee of the Veterans
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Administration hospital where he was injured. The Eades court explained that “intermittent
repairs” to a physical plant are generally not part of the “business of the empioyer” but “regular
and frequent maintenance is.” Id. af *5 (emphasis added). For repair and maintenance work,
“[t]he scope or nature of the repairs affects the question: a ‘major’ repair or a repair requiring
‘technical knowledge that -was highly specialized® is less likely to be the ‘business. of the
employér.”’ Id. (quoting Glass v. Dow Chem. Co., 325 S.C. 198, 202, 482 S.E.2d 49, 51
(1997)). However, “if the ‘basic operation’ of the business ‘is dependent on’ the work at issue,
or the work is ‘related to the basic operation of” the business, that work is more' like regular
‘maintenance and thus more important to the business of the emplosfe'r.” Id. Whether the
business could perform or ever does perform the work with its own employees is relevant to
whether the work is part of its business. /d However, the work “may still be integral to a
company’s basic operations even if the company’s own employees do not perform it, where the
company ‘cannot function’ Withoﬁt that work.” Id (quoting Raines v. Gould, Inc., 288 S.C. 541,
546, 343 S.E.2d 655, 658 (Ct. App. 1986)). Ultimately, bthe Eades court determined that the
injured worker was not a statutory employee because his eléctrical testing activities simply had
no bearing on the “day-to-day operations of the hospital.” Id. at *6.” This ruling is in contrast to
the facts heré, where Seay’s work was routine and regular and part .of the day-to-day

maintenance—and thus operation—of the plant.

7 As the Eades court explained, the injured worker’s electrical testing activities were a highly
specialized and narrow category of maintenance, and a lightning bolt would have a better chance
of interrupting the hospital’s operations than failure to conduct electrical testing. 1999 WL
. 25549, at *6. Moreover, if the worker’s company had “not performed the electrical testing, the
hospital’s operations would not have faced any immediate interruption, or any likely interruption
in the foreseeable future.” Id. '
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D. The trial court incorrectly interpreted the cases it relied on in finding that Seay
was not a statutory employee of Celanese.

- The trial court primarily relied on two veins of cases in rejecting Celanese’.s“_argument
that Seay was a statutory empléyee—cases involving transportation workers and éases involving
construction workers. The céses the trial éoqrt relied on, howev.er, are distinguishable from the
present matter andA thus inapposite.

1. Olmstead ahd Abbott do not support a finding that Seéy was not a
statutory employee of Celanese '

The trial court first relied on Abbott v. The Limited, Inc., 338 S.C. 161, 526 S.E.2d 513 |

(2000) and Olmstead v. Shakespeare, 354 S.C. 421, 581 S.E.2d 483 (2003) in ruling that
Celanese was not a statutory employer of Seay. (Order Denying Mot. to Dismiss at 2-6; Order
Denying Post-Trial Motions at 23-24; R. pp. 23-24, 48-52.) The trial court reasoned that 4bbott
constituted a change in the law on what aétivity cbnstitlites part of the owner’s trade, business, or
occupation. Abbott and Olmstead however, involved t_ransportation workers, and any change in

legal analysis was solely related to that category of workers. Both>cases presented very different

facts from those involved here, and it is not surprising that the courts in those cases found that

neither of the employees there were statutory employees. The trial court’s reliance on these

_cases, therefore, was misplaced.

Abbott addressed whether .a delivery driver for & common carrier was the statutory

emplosfee of a retailer. 338 S.C. at 162, 526 S.E2d ét 514. The driver was injﬁred'when he
slipped and fell at the retailer’s premises. Id. The Court applied the three aforementioned tests
for determining if Abbott Waé a‘ statutory employee, and de;[ermined he'was not. -The Court
feasoned that altl‘loughvit was importaﬁt for the retéiler to receive géods, such did not rénder the

delivery of goods an irhportant part. of the retailer’s business. Id. at 163, 526 S.E.2d at 514.
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Thus, the Court held that “the mere recipient of goods delivered by a common carrier is not the
statutory employer of the common carrier’s employee,” and overruled two prior cases to the
extent they suggested otherwise. Id. at 163 & n.i, 526 S.E.2d at 514 & n.1 (emphasis added).
Both of those brior cases also concerned situations where an employee of a common c_arrier was
injured on a business’s premises. See Neese v. Michelin Tire Corp., 324 S.C. 465, 469, 478
S.E.2d 91, 93 (Ct. App. 1996) (finding truek driver for trucking company injured as he unloaded
his truck at a tire rﬁanufacturer_’s facility was a statutory employee); Hairston v. Re: Leasing,
Inc., 286 S.C. 493, 495,.334. S.E.2d 825, 825 (Ct. App. 1985) (holding that a truck driver for
“trucking conipany inj ured when unloading a car at a car dealership was statutory erﬁployee). |
Olmstead directly applied Abbott to similar facts. Olmstead concerned a truck driver for
a delivery company who was injured while loadiﬁg his truck at a manufacturing plant which
made fishing rods. See 354 S.C. at 422, 581 S.E.2d at 484. The Olmstead Court stated that
“4bbott represents a change in this state’s jurisprudence on what activity constitutes ‘part of [the
‘ owner’s] trade, busine.ss, or occupation’ under section 42-1-400.” Id. at 426, 581 S.E.2d af 486.
Critically, however, the Olmstead Court clarified this broad .language, explaining that
Abbott “merely establishes that transportation of goeds is important to nearly all businesses.”
Id. (emphasis added). In other" words, Abbott recognized that transportation of goods by a
common carrier, standing alone “without something more, does not qualify as ‘part of the
ewner’s trade, business or eccupation’ under any of the three tests for statutory employment.”
Id. at 425, 581 S.E.2d at 485. Moreover, the Olmstead Court determined that this principle
would apply_ “equally to deliv.ery‘ of goods cases” in addition to receipt of goods cases. Id at
- 425, 581 S.E.2d at 485. Applying Abbott, the Olmstead Court-determined that the employee of

the common carrier was not a statutory employee since, “[a]ithough delivery by common carrier
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was certainly important to [manufacturer’s] operation, it does not follow that such delivery was
‘part or process’ of its manufactufing ’busiﬁess.” Id..

Therefore, although Olmstead stated that Abbott was a “change in this state’s
jurisprlidence,” and the Court overruled “all pfior cases to the extent they are in conflict,” id. at
426-27, 581 S.E.2d at 468, these statements by the Olmstead Court were intended to relate to
situations  involving employees of common carriers only, and in instances of

transportation/delivery activity. Distilled down to their core principle, Olmstead and Abbott
stand for the proposition that a common carrier transportation worker engaged in the
vtransportati.on/delivery of géods either to or from a business is generally not é statutdry employee
of that business absent some additional facts that wouid support such ab finding. Nothing in
either decision‘ can be read to suggest that the courts intended to abrogate South Caro_lina case
law examining whether other types of workers—such as maintenance workers—are statutory
'employeés. Indeed, under the trial court’s improper expanded interpretation of Olmstead and
Abbott, many, if not most, workers could not be statutqry employees, aﬁ interpretation

(333

completely at odds With long-standing precédent that “‘fajny doubts as to a worker’s status
should be resolved in favor of including him or her under the Worker’s Compénsation' Act.”
Poch'v. Bayshore Concrete Pr'oducts/S. C, Inc., 405 SC 359,367,747 S.E.2d 757, 761 (2013).
A subsequent case from this Court indicates as much. Posey v. Proper Mold & Engr.,
" Inc., 378 S.C. 210, 661 S.E.2d 395 (Ct. App. 2008) also involved a truck driver working for a
.trucking contractor. The truck driver was injured while making a delivery of plastjc injection
molds to a company that manufactured them for the automotive industry. The Court noted that

“[o]ur supreme court in Abbott . . . and Olmstead . . . addressed statutory employment in the

common carrier context” Id. at 219, 661 S.E.2d at 400 (emphasis added). However, despite
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acknowledging this general -principle, the Court affirmed the trial court’s determination that the
truck driver was a statutory employee of the manufacturer. The Posey Court explained that the
manufacturer’s employees often made these same deliveries and that, unlike Abbott and
Olmstead, the manufacturer was more than just a recipient or shipper of goods. Id at 22, 661
S.E.2d at 401. Thus, the truck driver there waé the manufacturer’s stétutory employee.

Indeed, cases from other jurisdictions also draw a distinction between employees of
common carriers and other delivery workers. As a Louisiana court explained, the question of
whether such an employee is a statntory employee “turn[s] largely on common-sense
considerations of whether the delivery activity was routine or extraordinary for this type of
business.” Domino v. Folger Coffee Co., 32 So0.3d 955, 964 (La. Ct. App. 2010) (quoting 4
Larson’s Workers'Compensation Law § 70.06[8] (2009)). Typically for coinpanies in the
manufacturing business the cirdinary rule is that the business “ceases with the manufacture of the
" good, that the trucker who nicks up'the finished good for delivery to one or more of the
manufactur;:r’s customers is not th¢ statutory employee of the manufacturing firm.” Id. .(quoting
inrson’s, supra). The Domino court found that the transportation employee at issue in that case
was in fact a statutory employee because the defendant company was in both the manufacturing
and warehousing business. Id

Other courts have also drawn similar cnnclusions. See, e. g., Rice v. VVP Am., Inc., 137
F. Supp. 2d 658, 669 (E.D. Va. ‘2001) (transportation wori<er injured while engaged in
“unpacking, sorting, and stocking of the delivery” would be classified as a statutory employee
since this was an essential part of the defendant company’s business selling and distributing
antomqbile glass, but Wciuld not have been a statutory employee had she merely “dropped the

delivery off at the [defendant’s] front desk™); Smothers v. Tractor Supply Co., 104 F. Supp. 2d
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715, 716,l 718 (W.D. Ky. 2000) (truck driver er transportation contractor injured while
delivering mefchandise from retailer’s warehouse ‘tb its store was a statutory empléyée, as this
was a regular element of the retail business operations); Heller v. AZdi, ch., 851 S.w.2d 82, 83,.
85 (Mo. Ct. App. 1993) (truck driver for produce contractor who was injured while unloading
truck at a grocery store was a stat_utbry employee, as the deliveries originated at the grocer’s
warehouses and ended _'at- its stores, both the driver and }the store’s employees -ass.isted‘ with
“ unloading, and the store previously ownéd its own trﬁcking service).

Hence, Abbott and OZmﬁtead should be read fo a;‘)ply only fo transponétiori/delivery With
regard to common carrier workers. In any event, thé rulingé in Abbott and Olmstead certainly
should not Have been extended, as the trial court here did, so far as to apply to maintenance
workers like Seay, who worked at the Celanese site continuously and exclusively from 1969 to
1978, during which time ﬁis only vduties were to work in mainteﬁance to keep the Celanese
manufacfuring facility in operatior.l.. |

2. The trial court’s reliance on cases involving construction workers, such as
Raines v. Gould, was also misplaced.

The other cases the trial court relied on in finding that Seay was not a statutofy employee
all involved construction workers. . These cases, howe.ver, are factually distinguishable because
construction activities require a completely different anélysis. Therefore, the trial court’s
- characterization of Raines as “acutely relevant authority” is incorrect.

The case prirharily relied on by the trial court in ruling against (llelanes‘e with respect to
cantruction workers was Raines v. Gould, 288 S.C. 5.41, 343 S.E.2d 655 (Ct. App. 1986). That
case‘invc_)lved an émployee bf a subcontractor hired to install an electrical system at a new plant
being constructed by the defendant. See id. at 542, 343 S.E.2d at 656. The court there examined

whether the work he was performing was part of the defendant manufacturer’s trade or business,
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which was the “manufacturing and selling of batteries of all kinds and related products.” Id. at
547,343 S.E.2d at 659. The court began its analysis by immediately noting that “[o]rdinarily

construction work, such as building a factory structure or making electrical installations, is

considered outside the trade or business of a manufacturer.” Id. at 543, 343 S.E.2d at 657

(collecting' cases from around the country reaching similar conclusions) (emphasis added). The
court explained, however, that where a business “by its size and nature is accustomed to carrying
on a moré or less ‘ongoing‘ progrdm of construction, perhaps having a construction division, or
has handled its own consfruction in the past, construction work delegated to a contractor may
be considered a part of its trade or business.” Id. (collecting additional cases) (emphasis addéd).
Ultimately, the court determined that the work activities of the worker which assisted in building
the new plant did not constitute the trad¢ or business of the manufacturer. The construction
activities to build the new plant were not “an integral part of [manufacturer’s] operations without
which it cannot function,” and to hold otherWise would make “employees of every contractor so
engaged” a sfatutory employee of every such manufacturer. Id at 547, 343 S.E.2d at 659. |

It is clear that the holding in Raines related to co_nstruction.workers engaged in new
~ construction work or large-scale remodeling. Thatl decision was not intended to apply to

dedicated maintenance workers who maintain manufacturing equipment for a manufacturing

bompany. The trial court wrongly concluded that Raines is “especially pertinent to, and

dispositive of, Hoescht Celanese’s claims.” (Order Denying Mot. to Dismiss at 7; R. p. 61.) On
the contrary, Raines has no bearing on whether Seay was a statutory employee and thus the trial
court erred in relying on it. The proper analysis is set forth in the maintenance worker cases

detailed above.
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The other construction cases relied on by the trial court are also'distinguishable. For
“example, Glass v. Dow Chemical Co., 325 S.C. 198, 482 S.E.2d 49 (1997) clearly sets forth the
distinction between cases involving construction and those involving maintenance or repairs. As
the Glass Court explained, “where repairs are major, specialized, or of the sort which the
employer is not equipped to handle with its own work force, they are not part of the business.”
Id. at 202, 482 S.E.2d at 51_. The “major task” at issue in Glass, for example, was “completely
replacing facade panels requiring technical knowledge that was highly specialiéed.” ld
Although the trial court read this to somehow weigh against claésifying Seay as a statﬁtdry
employee, the Glass Court’s analysis establishes the exact opposite. Large scale, major
construction projects are not the Busiﬁess of a manufacturing entity unless it has its own
construction division that would have typically performed such work. BS/ cdntrast, regular,
routine maintenance, such as that done by. Seay, presents a éompletely different circumstancie
and is properly interpreted by reference to cases that involve maintenaﬁée or repair work rather
than construction. Hence, the trial court erred in its decision to épply common carrier
transportation case and construction worker cases to the maintenance worker circumstances here.

The trial court should thus Be reversed® and judgment entered for Celanese.

8 The trial court did not address whether Celanese adequately demonstrated that it “secured the
~ payment of compensation™ to its employees in the manner provided by the Workers’
Compensation Code during the time that Seay worked at the Celanese facility (1969 to 1978).
See S.C. Code Ann. § 42-5-10. Respondents did not provide any evidence that Celanese lacked
the requisite coverage. The Record demonstrates this is a non-issue, and again, the trial court did
not address it. (See Insurance Policies, Ex. A to Reply in Supp. of Am. Mot. to Dismiss; Aff. of
Garry Allen, Ex. B. to Reply in Supp. of Am. Mot. to Dismiss; Contracts between Celanese and
Daniel, Exs. I & J to Mem. in Supp. of Am. Mot. to Dismiss; R. pp. 2129-217, 2529-84.) The
Court may also take judicial notice of the Workers’ Compensation Commission’s Carrier History
"Records, which establish that Celanese maintained proper coverage. The Commission’s website
notes that the Insurance and Medical Services Department’s Coverage Division “maintains a
historical record of insurance coverage and uses it to confirm the responsible insurance carrier in
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IL. THE TRIAL COURT ERRED BY FAILING TO GRANT A MISTRIAL AFTER

LEARNING THAT THE JURY PREMATURELY DELIBERATED AND

- CONSIDERED OUTSIDE INFLUENCES.

If this Court deteﬁnines Celanese is not entitled to have judgment entered in its favor, a
new trial should be ordered nonetheless. The trial court erred when it failed to grant Celanese’s
motion for mistrial or motion for a new trial based on the premature deliberations of the jury.
During the initial voir dire of the jury, Juror #16 stated that he worked at the “Auﬁga Polymers
that used to be called Celanese” and that he knew séme people who worked for Hoescht
Celanese. (Tr. p. 52:24-53:3; R. pp. 236_-37.)' He stated that he never worked for Celénese
thovugh_, and that he did not have any bias towards Celanese. (/d. at 104:5-106:8; R. pp- 288-89.)
However, during the middle of trial, on the morning of the fourth day,’ the bailiff reported to the
trial judge that “one of the young men here feelé it’s a conflict of interest in him on this.” (Id at
514:13-15; R. p. 698.) The resulting examination of Juror #16 made it apparent that the jury had
engaged in premature deliberations. As a result, the trial cburt Sh(ﬁiﬂd have declared a mistrial.

After ireceiving the above information from the bailiff on day four of trial, the trjal judge
sent the jﬁry out of the court room and questioned the individual juror. Juror #16 explained that
he realized during the trial that he worked at the sarhe facility as Dennis Seay doing “the very
same job he does — Wofking on the stretch lines.” (/d. at 515:10-11; R. p. 699.) He explained
that it was “hard to say” whether this would impact his judgment, and that this was. “something
that is very close to my life.” (Id. at .516:15—22; R. p. 700.) He said-he was not sure of anything

specifically that would cause him to not be fair and impartial, but wanted to bring it to the

the event of a work-related accident or injury.”  Coverage Division, S.C. Workers’
Compensation Commission (last visited Oct. 18, 2016), http://www.wcc.sc.gov/insurance/Pages/
CoverageDivision.aspx. '

? At this point the jury had already heard a considerable amount of the Respondents’ case,
including the video deposition testimony from Seay himself.
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~ judge’s attention. (Id. at 516:23-518:1; R. pp. 700-02;) Importaﬁtly, the trial judgé asked him if
he had discussed it with anyone else and he stated that he told the other jurors he worked a;c the
same plant. (Id at 518:4-6; R. p. 702.) He also said that he “asked to talk to you [Judge Hill]
- about it yesterday, but | guess it didn’t get through.” (Id. at 51'.8:8-1 I; R. p. 702.) The trial lj'udge
sent Juror #16 back to the jury room and told him not to discuss the case. ([d. at 523:16-525:13;
R. pp. 707-09.) Celaﬁese and John Crane reserved the right to object while they contemplated
what happened and‘spoke with their clients.!” (Id at 519:7-520:20; R. pp. 703-04.) Seay’s
‘counsel candidly admitted that this new information frorﬁ the juror “was a wild pard issue” and
agreed there would be no waiver of any objéction if the trial proceeded for a little longer so
defense counsel éould have the o'pportuni;[y to consult with their cliénts on what to do. (/d. at
521:3-16; R. p. 705.) | | |

After hearing more of thé Respondents’ case and breaking for lunch, both Celanese and
- John Crane moved for a mistrial. (/d. at 566:7-570:8; R. pp. 750-54.) The trial judge denied the
»motibn; finding that there was no evidence of premature deliberaﬁons-and that the questioné to
Juror #16 from the other jurérs were limited to where he worked. (fd at 570:9-573:3; R. pp.
574-57.) Finally, he reiterated that the juror did not give any appearance of bias. (Id at 57.1:_13—.
16; R.p.755)

After denying the motion, and oﬁly at the Défendénts’ request, the trial judge brought
Juror #16 back in to ask exactly what was discussed in the jury room: The juror explained at this
second quesﬁoning that he told the other jurofs “where I work, and 1 work on the same stretch

lines, section 14, and I do pretty much [the] same job.” (Id. at 573:12-574:3; R. pp. 757-58.) He

19 Although both parties objected here, at the beginning of trial, the parties stipulated that any
objection by one Defendant would constitute an objection for both Defendants unless the other
specifically opted out of the issue. (Tr. p. 237:24-238:19; R. pp. 421-22.)
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also acknowledged that “one of them asked something about asbestos,” but another juror said
they should not be talking about that and they stopped discussing it. (Id. at 574:4-14; R. p. 758.)
All of this information was much more than the jurpr previously stated was discussed the first
time the trial judge questioned him. In the first questioning, the juror stated only that he told the
other jurors that he had worked at the same plant. |
The- jurbr also admitted that the other jurors “all” asked him what happened when he
spoke to the judge alone and that he “said that [the judge] asked me question [sic] if it’s going fo
affect my judgment and all that. 'And that’s pretty much if.” (Icé. at 574:16-575:5; R. -pp. 758-
59) o
In light of these answers to this second inquiry, the trial judge excused Juror #16. (Id. at
575:6-8; R. p. 759.) The Defendants renewed their motions for a mistrial, noting that there was
clear evidence of premature deliberatior.ls. (Id. at 576:12-578:23; R. pp. 760-62.) As John
" Crane’s counsel argued, theré was evidence that jury had begun discussing the case and “from
| the jury’s perspective, fhey asked him if there was asbestos in the plant, and the nexf thing we,
know, we sent him home.” (Tr. p. 578:7-11; R. p. 762.) Thé trial court, however, found that the
jury was presumed to be following his instructions and disagreed that there ‘was evidence of
premature deliberatiqns. (Tr. p. 578:24-579:25; R. pp. 762-63.) Thus, the trial court denied the

motion. This was error.

A. South Carolina law supports finding that the trial court should have declared a
mistrial. -

- State v. Aldret is the seminal case on premature deliberations in South Carolina. 333 S.C.
307, 312, 509 S.E.2d 811, 813 (1999). As the Aldret Court reasoned, “premature jury
deliberations may affect ‘fundamental fairness’ of a trial such that the trial court may inquire into

such allegations and may consider affidavits in support of such allegations.” Id. The Aldret
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court explained that premature deliberation standing alone does not warrant automatic reversal.
Rather, prejudice must also be demonstrated. /d. at 313-14, 509 S.E.2d at.814. If the issue of
premature deliberation arises during the middle of a trial, the Supreme Court stated that a trial
J ' :

court should:

conduct a hearing to ascertain if, in fact, such premature

deliberations occurred, and if the deliberations were prejudicial. If

requested by the moving party, the court may voir dire the jurors

and, if practicable, “tailor a cautionary instruction to correct the

ascertained damage.” If the trial court determines the deliberations

were prejudicial, such findings should be set forth on the record,

and a new trial ordered. -
Id at 315,509 S.E.2d at 815.

The Supreme Court has also recognized “outside influences™ as another category of juror |
misconduct. See, e.g., State v. Harris, 340 S.C. 59, 63, 530 S.E.2d 626, 627-28 (2000) (“The
jﬁror’s action in conducting independent legal research was unquestionably misconduct.”).
When analyzing “whether outside influences have affected the jury, relevant factors include (1)
the number of jurors exposed, (2) the weight of the evidence. properly before the jury, and (3) the
likelihood that curative measures were effective in reducing the prejudice.” Id “In order to
receive a mistrial, the defendant must show error and resulting prejudice.” 1d

Several procedural errors occurred during the trial court’s handling of Juror #16. First,
the court failed to initially condﬁct a proper hearing and question jufors to ascertain if prejudice
had occurred. Although the court originally brought in Juror #16 to ask him about his own
possible conflict, the court made little inquiry about what Juror #16 discussed with the other
jurors. The trial court made no inquiry of the remaining jurors on the topic. ‘

After ruling on the first mistrial motion, on defense counsel’s request, the trial court

brought Juror #16 back in to ask him about what he discussed with the other jurors. (Tr. pp.
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572:1-573:11; R. pp. 756-57.) New information not previously di;sclosed was revealed. The trial
court s;[ill did not make 'inquiry of the remainirig jurors.

: Wheﬁ the trial court did in fact make the follow up inquiry of Juror #16 with respect to
his interactions with other jurérs, that additional i'nquify prompted new information and new
mistrial motions. These motions were also denied, and the only action the trial court took
ﬁltimat,ely as a result of Juror'#16’s circumstances and Vafiéus discussions with the other jurors
was to dismiss Jurbr.#lé. Again, the -court did not question the other jurors.

The trial court erred in finding that Celanese did not suffer any prejudice. The record
demonstrates that the other jurors asked Juror #16 where he worked, and that he told them he
| worked at the sarﬁe facility doing essentially the same job as Seay. (/d. at 518:4-6, 573:12-
574:3; R. pp- 702, 757-58.) One juror speciﬁcally asked him a question about asbestos at the
facility. (Id at 574:4-14; R. p. 758) At least one other juror heard this, and stated that the jury
“shouldn’t be talking about it.” (Id. at 574:7-9; R. p. 758.). This' indicates the jury knew it was
having improper discussions énd “shouldn’t bé.” Soon after, the jury saw Juror #16 called into
court by 'himself during the 'm.iddle of the Requridents’ presentatioﬁ of their case. The.
Respondents had already played Seay’s video deposition testimony talking about the debilitating
nature of his mesothelioma and his suffering with fhe disease. Thé other jurors then had Juror
#16 rejoin them, whereupon they “all” asked him what had happened in his discussions before
the judge. He told them “all” that “[the judge] asked r'ne question [sic] if it’s going to affect my
- judgment and all that.” (/d. at 574;16-575:5; R. pp. 758-59.) Later that afternoon, Juror #16 was

again told to leave the jufy room to see the judge alone. He was thereafter excused and the other

jurors never saw him again.
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The circumstances of Juror #16’s dismissal coﬁld have only been interpreted one way by
the jury. .Juror #16’s 'persontll cirt:umstances were strikingly similar to Seay’s, and not long after
- another juror aéked him about asbestos at the Celanese faci]ity, he was. not permitted to be back
on the jury. He was dismissed shortly after Seay’s testimony. |

J‘uvror.#16 was brought oﬁt, t]uestioned by the trial court, and then sent bztck to the jury
room whereupon he told ‘.‘all” of the other jurors he was questioned about impartiality. After
this, he was brought back out separately from the other jurors, and subsequently excused. These
circﬁmstances created t.he’strong inference for the remaining jurors that Juror #16 r'nust have
been dismissed because he Had information damaging to Celanese. This was only amplified by
the trial judge’s closing instructions, which suggested that the reason Juror #16 was dismissed
was because he could not have been fair and impartial.._ In his final instructions, the trial judge
stated that:

Neither John Crane or Celanese or Mrs. Seay picked y’all because |

they want you to be a partisan or advocate for them. They picked

you because they believed you could be fair and you could dec:de

this case wzthout any kind of bias or pre]udlce
(Tr. p. 1463:7-12; R. p. 1647.) The _inverse of this statement implied that a juror who was not
picked, or Worsé was dismissed, i1s not someone that could decide the case without bias or
prejudice. . The highly unusual circumstances here show preju.dice, premature deliberations, and
considerations | by the jui‘ors of -outside influences. Lastly, the juror’s late-disclosed
information—after the jury was empaneled—adversely affected Celanése with respect to its jury
selectidn.rights, which separately demonstrates prejudice.

For all of these reasons, the trial court erred in failing to grant Celanese’s motions for a

\

mistrial and/or motion for a new trial. Therefore, reversal is warranted and a new trial should be

ordered.
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II.I. THE TRIAL COURT ERRED BY REFUSING TO EXCLUDE UNAUTHORIZED

VIDEO OF SEAY CRYING OUT FOR JESUS TO HELP HIM AND BY FAILING

TO GRANT CELANESE’S MOTION FOR A MISTRIAL.

Dﬁrjng Angie Keene’s tesﬁmony, on the Friday afternoon of the fifth day of trial,
Respondents played a video clip of Dennis Seay in hospice care. (Tr. p. 740:22-741:5; R. pp.
924-25.) The clip was between five and ten seconds and consisted ehtirely of video and audio of
Seay calling out: “Help me, Jesus. Lord, help me, Jesus. Oh, help me, Jesus.” (Videé and
Audio of Dennis Seay; Rough Transcript from Oc.t. 8, 2015 p. 874:17-18, Ex. F to Pls.” Resps. to
Def.’s Post-Trial Motions; R. pp. 2689—91.). Prior td playing the vicieo, Respondents’ counsel
gave no indication what it would involve and stated that he did “not have it plugged into any
audio,” and that the jury “n‘lay-not be able to hear it.” (Tr. p. 740:22-741 :5.; R p. 924-25)) |

-Admittedly, no objection to the clip wés made at the time it was played. However, the
next morning of | trial (after a long weekend), defense counsel immediately raised an objection.
Counsel for Celanese stated that Respondents’ counsel came over to him and said that they were
going to “show 5 seconds of a video”—without specifying the content—and asked .if that was
OK. (Id. at 766:2-767:4; R. pp. 950-51.) Counsel contended that Respondents’ counsel did not
say anythiﬁg about audio and certainly did not explain that the video contained audio of Seay
calling to 'Je.sus for help. (Id) Counsel averred that he assumed it had been cleared with
someone else on the defense, but learned during the weekend that no one had approved it. (Id.)
Counsel for Celanese adamantly denied that Respondents’ counsel ever told him that Seay
discussed Jesus in the video clip and that there was audio. (Id at 770:6-23; R. p. 954.) Hé stated

that he had never had an issue like that come up at any trial and thus he was sure he would have
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objccted if counsel had told him about the audio. (/d.)!' The trial court, however, overruled this
objection. This Court should grant a new trial based on the introduction of this unduly
prejudicial video clip into evidence.

A. This Court is not precluded from reversal on this ground by the lack of
contemporaneous objection, under the circamstances here.

In the order .denying Celanese’s post—tria.l motions, the trial court found that Celanese
waived this objection by failing to assert it contemporaneously. However,. the video was
inherently prejudicial and inflammatory, and undef the circumstances here, a contemporaneous .
objection was not necessary.

Ac detailed above, there was considerable confusion regarding the video. Counsel for
Celanese vehemently maintained that he was not made aware of the contents of the video or
informed that it would contain audio. Additionally, lead trial counsel for Celanese explained that
he did‘not immediately object because he thought use of the video, without audio, had been
cleared by ano_ther member of the joint defense team. When the Defendants realized that no one ._
had consented, they both immediately raised their cbjection. The video was played on a Friday
afternoon and Defendants objected and moved for a mistrial the very next morning of trial.
Therefore, Defendants should not be ipenalized for not contemporaneously objecting.

Moreover, even if the Court agrees with the trial court that the objection was untimely,
ény failure to timely object was excused by the inl;erently inflammatory nature of the video.

Angie Keene and Linda Seay both testified extensively about Dennis Seay’s pain and suffering. -

1 Seay’s counsel stated that he went over during the trial to lead defense trial counsel, Mr.
Young, who “was busy doing something else.” (Tr. p. 767:13-22; R. p. 951.) Seay’s counsel
then stated, “I said, Hey Lane, I'm going to show these- pictures. - And I’'m going to play this
video, five seconds at the end, where he says ‘Jesus’ over and over. And I said that to Mr. Elliott
t00.” (Id) Defense counsel denied having been told of the possible use of the video as an
exhibit in advance of the trial and denied they were told the video contained audio with Mr. Seay
saying “Jesus.” (Id. at 769:14-770:23; R. pp. 953-54.) ' ‘
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Therefore, this video clip had t}ie eole impact of stirring the jury’s sympafhy and appealing to the
jury’s passion. The Supreme Court has held that “even in the absence cf a contemporaneous
objection, a new trial motion should be granted in flagrant cases where a'vicious, inflammatory
argument results in clear prejudice.” Toyota of Florence, Inc. v. Lynch, 314.S.C. 257, 263, 442
S.E.2d 611, 615 (i994) (ernphasis added). |

B. The Trial Court erred by refusing to exclude the video and by refusing to grant
Celanese’s motion for a mistrial.

While the admission of evidence is left to the sound discretion of the trial judge, his
decision will be reversed where that discretion has been abused. .State v. Byers, 392 S.C. 438,
444, 710 S.E.2d 55, 57-58 (2011) (quoting State v. Williams, 386 S.C. 503, 509, 690 S.E.2d 62,
65 (2010)). ““An abuse of discretion occurs when the trial court’s ruling is based on ancerror of
law.”” Id. (quoting State v. McDonald, 343 S.C. 319, 325, 540 S.E.2d 464, 467 (2001)). A
finding of abuse of discretion does not end the analysis, however, _“becéuse to warrant reveisal
. based on the admission or exclusmn of evidence, the appealing party must show both the error of
the ruling and prejudice ” Fields v. J Haynes Waters Builders, Inc., 376 S.C. 545, 557, 658
‘SE.2d 80, 86 (2008). “Prejudice is a reasonable probability that the jury’s verdict was
inﬂuenced by the challenged evidence or the lack thereof.”‘ d

“Evidence is relevant and admissible if it tends to establish or make more or less probable
some matter in issue.” Johnson v..Horry Cnty. Solid Waste Auth., 389.S.C. 528, 534, 698 S.E.2d
835, 838 (Ct. Appi 2010) (citing Rules 401 and 402, SCRE). “Although relevant, evidence may
be excluded if its probative value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jufy, or by considerations of undue delay, waste of

time, or needless presentation of cumulative evidence.” Rule 403, SCRE. “Unfair prejudice
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means an undue tendency to suggest a decision on an improper basis.” Johnson, 389 S.C.. at 534,
698 S.E.Qd at 838 (initernal quotation marks omitted)..

The probative value of the Seay video clip here was substantially outweighed by the
danger of unfair prejudice.  The video clip served nd useﬁl purpose other than to play to the
jury’s }symp,athy and 'péssion. Liﬁda Seay and A_ngie Keene both testified extensively about -
Seay’s demeanor and condition,-as well as his suffering with. mesotheliomﬁ. Moreover, Seay
also testified via deposition about how his life changed for the worse after being diaénosed with
mesothelioma. 'T_herefore,’ the jury had plenty of testimony by which to determine the amount of
damag.es. The video was simply a narrowly prejudicial snapshot of a particularly unfortunate
moment towards the end of Seay’s life. The video was designed to stir the jury’s passion rather
than accurately portray Seay’s daily life with mesothelioma.

This Court has held that a particular “day-in-the-life” video was not unduly prejudicial.
See Haselden v. Davis, 341 S.C. 486, 498, 534 $.E.2d 295, 302 (Ct. App. 2000), aff°d, 353 S.C.
481, 579 SE2d 293.(2003).- The video jn Haselden, however, was markedly different from the
video at issue in this cése. The video in that matter presented a literal view of the plaintiff’s
daily activities near the end of her life and Was a “realistic depiction of her condition and quality
of life.” Id Thé video showed, among other things, her medications and how a lift was used.- to
move her from her bed to hér wheelchair. Id. Critically, the audio wés turned off while the jury
viewed it and her son answered questions via live testimony while it played. Id. The Court
fouﬁd that, although it was emétional, the video was “neither graphic,j gruesome, nor grotesque.”
Id.  Other courts have admitted videos in similar circumstances. See, e. g., LaFarge, ex r'él.
BfizZard v. Kyker, No. 1:08CV185-SA-JAD, 2011 WL 1742002, at *8 (N.D. Miss. May. 5, 2011)

(admitting video that was “basic in its making, not exaggerated, and portray[ed] scenes of



ordinary activities'(i.e.> bathing sleeping),” but ordering that “the entire audio portion of the
video” be deleted).

As a case from the Tenth Circuit cautioned, however, “day in.the life” videos must “fairly
represent [ | the facts with respect to the impact of the injuries on the plaintiff’s day-to-day
activities.” Bannister v. T éwn of Noble, 812 F.2d 1265, 1269 (10th Cir. 1987). These videos
should be designed to show ho§v an injury or illness impacted the blaintiﬁ’ s daily routine and
typical films “show ‘the victim in a variety of everyday situations, including getting arouﬁd the
home, eating meals, and i.nterac_ting with family members.” Id. Day in the life videos introduced
during trial raise “obvious dangers of prejudice to the opposing party.” Id. Thus, a fair portrayal
ina day-in-the-life video would not depict “the victim in unlikely circumstanées or performing
improbable tasks.” Id “The probative value of a film is greatest, and the possibility of prejudice
loWest, ‘whgn the conduct portrayed is limited to ordinary, day-to-day situations.” Id. As the
Bannister coﬁrt explained, another important consideration is the fact that film evidence is
“dominant,” and the jury is more likely to “better remember” énd “give greater weight to” film
evidence as opposed to conventional testimony. Id. Finally, the court céutioned that day-in-the-
life evidence could distract the jury because the benefit of effective cross-ekamination islost. Id.

Eckman v. Moore, 876 So. 2d 975, 984 (Miss. 2004) is instructive. In that matter, two
prejudicial videos_were introduced at trial, neither of which accurately portrayed the victim’s
routine activities. The ﬁrsi video included pictures of the victim’s stepson at hibs wedding, a
~ ballgame, - énd a graduatiqn ceremony, all of which the court found should not have been
included. Id at 985. The remainder of the video did show the victim’s routine activities, and the
. court concluded: that portion was admissible. The second video, howelver, was entirely

inappropriate, as it consisted of a short clip of the victim’s mother crying over him sobbing
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“Momma loves. you, Momma loves you.” " Id at 985. The Eckman court, collecting cases,
explained that where day in the life videos are admitted, the films in question must “truly depict”
a day in the life of the victim. Id The court determined that the questionable portions of_ these
videos were not gonsistent with that requirement. Aécordingly, the court reversed and remanded.
See id.; see also'Thémpson v. TRW Auto. U.S,, LLC,‘NO. ‘.2:09-CV-1375-JAD-PAL, 2014 WL
2612271, at *2 V(D. Nev. June 11, 2014) (excluding a d.ay in the life video that was ban overly
dramétized, inaccurate depiction of plaintiff’s dai_ly._activities and was designed to gain jury’s‘
sympathy).

"The video of vSe'ay calling out for Jesus to help was not an appropriate depiction of a day
in his life. It is undisputed that Seay suffered from mesothelioma and that it is a debilitat'ing
disease. However, this short video clip—only a few seconds long—was a select portrayal of him
at one of'the 1owest points of his life—in hospice on his deathbed apparently in severe pain. The
sole image presented to the jury was of Seay in a particularly difficult moment crying out in
agony to Jesus!? for help. Hence, the video clip waé not a proper basis for the jury’s verdict due
to its highly prejudiciai and inﬂamma;[ory nature.

Therefofe, the mistrial motion should have been grarited. As deté_iled belvow in Part IV,
‘the improber video was no doubt a factor, élong with the juror issue discussed above, behind the

jury’s grossly excessive verdict.

12 In voir dire, three of the four veniremen who mentioned in their questionnaires that they would
follow their religious beliefs if those conflicted with the court’s instructions ended up seated as
jurors (Juror #187, Juror # 189, and Juror #215). (Tr. pp. 56-59, 119-23, 128-30, 156-58, 167-
68; R. pp. 240-43, 303-07, 312-14, 340-42, 351-51.) While each ultimately stated that they
could take an oath and follow the court’s instructions, these statements in their questionnaires
demonstrate that these jurors were very religious individuals.
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IV. THE TRIAL COURT 'ERRED BY FAILING TO GRANT A NEW TRIAL
DESPITE A GROSSLY EXCESSIVE VERDICT.

The jury’s verdict in this matter was grossly excessive and disproportionate compared to
other similar asbestos verdicts. The jury’s considerations were motivated by passion; caprice,
prejudice, or other considerations not founded on the evideﬁee, particularly the jur_y’s premeture
delibefations and considerations of outside influences, and the improper video.

- Although an appellate court will not set aside a verdict for eﬁdue liberality, “if a verdict
is so grossly excessive and shockingly disproportionate that it indicates the jury was motivated
by passion, caprice, prejudice, or other consideration not founded on the evidence then it is the

duty of the t_rial court and the appellate court to set aside fhe verdict absolutely.” Caldwell v. K-
Mart Corp., 306 S.C. 27, 33, 410 S.E.2d 21, 24-25 (Ct. App. 1991). Here, the verdict should
have been set aside and a new trial ordered.

“Actual damages in a survival action are awarded for the benefit of the decedent’s estate. _
Welch v. Epstein, 342 S.C. 279, 546 S.E.2d 408 (2000). “Appropriate damages in survival
actions include those for medical, surgical, and hospital bills, conscious pain, suffering_, and
mental distress of the deceased.” Id “In a wrongful death case, the issue of damage‘s is not
directed toward the value of the human life that was lost, but rather the damages sustained by the
Beneﬁciaries as a result of the death.” Jd. The following damages are recoverable in a w_rongful
death action: -

(1) pecuniary loss; (2) mental shock and suffering; (3) wounded
feelings; (4) grief and sorrow; (5) loss of companionship; and (6)
deprivation of the use and comfort of the intestate’s society,

including the loss of his experience, knowledge, and judgment in
managing the affairs of himself and of his beneficiaries.

\

Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470 (1972).
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Although the wrongful death factors include loss of consortium, it is an independeﬂt,
rather. than derivative, action. Burroughs v. Worsham, 352 S.C. 382, 405-06, 574 S.E.2d 215',
227 (Ct. App. 2002). Lst of consortium “arises out of the special relationship between a
husba.nd and wife,” Stewart v. State Farm Mut. Auto. Ins. Co., 341 S.C. 143, 533 S.E.2d 597 (Ct.
'App.. 2000), and the damages recoverable are the actual damages arising from “an intentional and
or tortious violation of the right of companionship, aid, society and services” of the injured
spouse, S:C. Code Ann. § 15-75-20.

In this vmatter, th,e jury awarded $2,000,000 for the survival éction, $5,000,000 for the
- wrongful death actiqn, $5.,OO0,0‘OO for the loss of consortium action, and $2,000,000 in punitive
damages, for a total of $14,000,000. ‘This verdict is grossly excessive and‘ shoékingly
disproportionate. Compare the verdict here, for example, with the verdict in Welch, 342 S.C..
279, 536 S.E.2d 408.A In that case, a verdict of $3,000,000 was‘afﬁrme_d on appeal where
pecuniéry loss in the amount of $630,690 was estéblished by the evidence, the decedent was oﬁly :
37 years of age at the time of his death and his widow was only 28 years old, and his children
were 8 and 6. This is in stark contrast to this case, .where Athere‘ was no evidence of pecuniary
loss as a result of Seay’s death; Seay was 70 years old, his Wife was approximately four years
younger, and his children were all emancipated adults. (L. Seay, Tr. 752:14-16, 752:25-753:2,
754:1-8; Court"s Ex. 1, D. Seay Video Dep. at 7:2-7, 8:9-18; Court’s Ex. 5, R. Kradin Video
Dep. ’ét 42:1-3; R. pp. 936-38, 1772, 1855.) At the time of his death, Seay had a remaining life
expeCtaﬁcy of 13.8 y.east (Court’s Ex. 5, R. Kradin Video Dep. at 44:05-19; R. p. 1856.)
Moreover, Seay was a cigarette smoker and suffered from diseases unrelated to his asbestos
exposure, such as coronary heart disease and angina. (A. Brody, Tr. p. 240:5-14; D. Séay, Tr. p.

441:8-12; Court’s Ex. 5, R. Kradin Video Dep. at 105:9-22, 107:16-108:8; R. pp. 424, 625,

41



1875-76.) Finally, the amount of medical expenses incurred as a result of his condition was
stipulated to be $280,457.91.13 (Tr. p. 721:16-21; R. p. 905.) Despite this, the verdict was over
45 tim,és tile Vefdict in Welch. |

The wrongful death and loss of consortium verdicts are excessive. Courts from other
jurisdictions have Fgranted new trials for verdicts similar to or less than the amounfs awarded in
this case. For example, iﬁ Bart v. Union Oil Co. of Cal., 540 N.E.2d 770 (Ill. Ct. App. 1989), the
court found that a $2.2 million wrongful death award, which the trial court had remitted to $1
million, was excessive and remanded for a new trial. Id at 77‘2.. In that case, the wife was 66
years old at the time of her hﬁsband’s d.‘eath at 63, and the court found that “considering the
decedent’s age and the emancipation of his children,” the award was “‘be.yond the flexible limits
of fair and reasonable compensatibn.” Id Similarly, the Florida Court of Appealsl‘ reversed a
$7.2 million award for loss of consortium, finding that it was so excessive as to require a new
trial. See ACandS, Inc. v. Redd, 703 So;2d 492 (Fla. C_t. App. 1997).

Méreéver, aé Celanese detailed in its motion for a new trial nisi remittitur, this verdict far
exceeded similar mesOtheliQmé verdicts from the satﬁe time fréme. See, e.g., Clemmer v. John
Cr;me, Iﬁc’., No. 434434, 2006 WL 7070932 (Cal. Super. Ct. Mér. 28, 2006) (81,900,000 verdict
.consisting of $1,100,000 in non-economic darﬁages, $550,000 in economic damages, and |
$250>,000 in loss of consortium); Peace v. Spécial Elec. Co., No. 802680/2013, 2014 WL
' 7671986 (N.Y. Sup. Ct. Oct. 22, 2014) (total award of $1,612,000, including past and future pain
and suffering of victim and past and future loss of society and services for spouse); Golik v.

Georgia Pacific, No. 1308-11192, 2014 WL 7525708 (Or. Cir. Ct. Dec. 18, 2014) (total verdict

3 As Celanese noted in its motion for a new trial nisi remittitur, the amount of compensatory
damages the jury awarded was over 42 times this figure. (Mot. for New Trial Nisi Remittitur at
2; R.p. 2076.) -
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of $3,957,6723, including $1,286,111 in damages to surviving spouse .and $830,555 to each of
the decedent’s three children); Estate of Serven v. John Crane_, ‘Inc., No. 101202978, 2012 WL
875170v2 (Pa. Com. Pl. Dec. 4, 2012) (total verdict of $650,000 for wrongful death claim brought
by survivors of 67 year old man); Brandes v. Brand Insulations, Inc., No. 14-2-21662.—9SEA,
2015 WL‘4741.479 (Wash. Super. Ct. Apr. 6, 2015) (total verdict of $3,500,000, remitt.ed.by trial
court to $2,500,000). Finally, in a 2011 mesothelioma case, the New York Supreme Court
Appellate Division reduced an award for past pain qnd suffering from $3,650,000 to $1,500,000

and an award for loss of consortium from $1,670,000 to $260,000. Penn v. Amchem Prods., 85
A3d 475,477 (N.Y. S. Ct. App. Div. 2011). |

In light of the foregoing, the verdict was excessive and shockingly disproportionate,
particularly in light of the amount Seay’s stipulated medical expenses. The verdict was also not
in line with verdicts in similar mesothélioma cases. This indicates that the jury’s Verdict was
motivated by passion, caprice, prejudice, or other considerations ’notAfounde'd‘ on the evideﬁcé.
Instead of focusing on the evidence and testimony properly introduced at trial, the jury based its
verdict on improper conclusions drawﬁ from the issues gurrounding Jufor #16 and the highly
Ip.rejudicial Video.'_ Therefore, because the jury’s_ verdict was not founded on.the evidénce, the
verdict should be set aside in its ¢ntirety. |

CONCLUSION v

Based on the forgoing, fhe Court should reverse the judgmént of the trial court and enter
judgment in favor of Celanese. Failing this, the Court should reverse and remand for a new trial
absolute.
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