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The Union County Court of Common Pleas appointed my office to represent Anthony
Derone Richardson in his Post-Conviction Relief action. Please find enclosed the Notice
of Appeal and Proof of Service in the above-referenced matter.

Thank you for your attention in this matter.
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RE: The State of South Carolina, Respondent v. Anthony D. Richardson
C.A. No.: 2011-GS-44-0345, 2011-GS-44-0346, and 2011-GS-44-0347

Dear Mrs. Kitchings:

Enclosed for filing is a notice of appeal in the above case. Also enclosed

are the following:

(D
)
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Proof of service of the notice of appeal on the respondent[s];

A copy of the orders, which are to be challenged on appeal;

Under Rule 203(d)(2), SCACR, a filing fee is not required if the appeal is
from a criminal case; and

Sentencing sheet.
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John Anthony, Assistant Solicitor
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POB 60

Union, SC 29379

(864) 429-1639

Attorney for Respondent
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STATE OF SOUTH CAROENA ) rgn rk THE COURT OF COMMON PLEAS

COUNTY OF UNION %*COR QX TEENTH JUDICIAL CIRCUIT
%17 0T 6 gl 141
Anthony Derone Richardson, C{ERK (7 CLURT 2013-CP-44-0070
UNION, S
Applicant, )
)
v. ) ORDER OF DISMISSAL
) GRANTING A BELATED APPEAL
) PURSUANT TO WHITE V. STATE!
State of South Carolina, )
)
Respondent. ) .-
)

This matter comes before the Court by way of an Application for Post-Conviction Relief
(PCR) filed March 6, 2013. An evidentiary hearing into the matter was convened on November
18, 2014, at the Moss Justice Center in York, South Carolina before the Honorable Alison Lee.
Applicant was present at the hearing and represented by Leah Moody, Esquire. J. Rutledge -
Johnson, Esquire, of the South Carolina Attorney General's Office repmented the Respondent.
At the hearing, Applicant testified on his own behalf. Applicant's plea counsel, Joseph St. Pierre,
Esquire, also testified. At the conclusion of this hearing, the PCR court held the record open to
obtain a copy of the plea transcript and other related documents. By an order dated March 1,
2016, Judge Lee ordered that due to the length of time that the record had remained open, the
h PCli court would no l:mger retain juﬁsdiction over the matter.

This matter was rescheduled for a hearing on August 10, 2016 in York County before the
Honorable Letitia Verdin. Applicant was represented by Leah Moody, Esquire, and Justin
Hunter, Esquire, of the South Carolina Attorney General's Office represented Respondent. At the
hearing, all parties agreed to submit the entire lower court record along with the transcript from

the initial PCR hearing to Judge Verdin for her to rule upon. This Court had before it a copy of

1263 S.C. 110, 118, 208 S.E.2d 35, 39 (1974)
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the records of the Union County Clerk of Court regarding the subject convictions, Applicant's
records from the South Carolina Department of Corrections, the Return, the plea transcript, and |
the transcript from the November 18, 2014 PCR hearing.

L PROCEDURAL HISTORY

Applicant is not presently in custody. Applicant was indicted at the December 2011 term
of the Union County Grand Jury for three counts of Hlegal Distribution of recordings without
names and address (2011-GS-44-0345, -0346, -0347). Joseph St. Pierre, Esquire, represented
him‘. On Decexhber 5, 2011, Applicant plead guilty to three counts of Illegal Distribution of
recordings (25 or fewer audio, 10 or fewer video), 1st offense. The Honorable John C. Hayes, III,
sentenced him to confinement for one year suspended to one year probation AND $100.00 plus
court costs.

A notice of appeal was filed on Applicant’s behalf. The South Carolina Court of Appeals
dismissed the appeal for failure to timely serve opposing counsel with the notice of appeal on
February 18, 2013.

Allegations

In his application, Applicant alleges he is being held in custody unlawfully for the
following reasons:

1. "Not in custody."

Respondent made a Return and Motion to Dismiss on April 18, 2013. A Conditional
Order of Dismissal was signed by the Honorable Lee S. Alford on April 22, 2013, and filed May
9, 2013, provisionally dismissing the action for failing to state a claim upon which relief may be
granted in post-conviction relief. At the hearing, Applicant, through his Counsel, amended his
Application to proceed on the ground that his Counsel was ineffective for failing to properly file

the notice of appeal in his direct appeal action.
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IL SUMMARY OF EVIDENCE PRESENTED AT PCR HEARING
Applicant's Testimony

Applicant testified that Counsel agreed to a plea deal that was for court costs and no
probation. He testified that Counsel worked out a deal with the State where Applicant would pay -
a flat rate of $600 and would not have to serve any probation. Applicant testified that his
sentence was ultimately one year probation with a fine and the probation would end upon
payment. He testified that the fine and court costs totaled around $1500. Applicant further
testified that he had $600 with him at the hearing because he thought that the agreement was a
flat fee of $600. He testified that he approached Counsel after the hearing who explained the
added court costs and probation.

Applicant testified that Counsel said he would appeal the sentence. He testified that he is
not sure who filed the appeal but Counsel advised him on filing it. He testified that he thinks
Counsel filed the appeal but it was dismissed as untimely. Applicant further testified that he is
asking this Court to allow him to appeal his guilty plea and sentence.

Counsel Joseph St. Pierre's Testimony

Counsel testified that the original plea offer in this case was for a total find of $300 plus
costs and assessments, and if Applicant could pay the fines then he would not have to go on
probation, He testified that he told Applicant that the costs and assessments would make the fine
more than double, or, over $600. He testified that he had no idea what the total amount would be -
prior to the plea hearing. He testified that it was understood by himself, Applicant, and the
solicitor in court that day that Applicant would not be able to pay the total amount and that he
would have to go on probation. Counsel testified that the probation was to be terminated upon

payment (PTUP) of the fines costs, and assessments as part of the plea agreement. Counsel

Page 3 of 6



testified that the ultimate sentence Applicant received was one year suspended to one hundred ,
dollar fine, PTUP after he could pay the fines plus the cost and assessments, and that probation
would be transferred to Newberry County. He testified that the plea judge said that he would
have to assess the five hundred dollar public defender fee and Applicant acknowledged that he -
understood that. He further testified that he explained to Applicant what "PTUP" meant.

Counsel testified that Applicant met with the probation officer in Newberry and called
Counsel's office complaining about the fees of probation and public defender assessment,
claiming that he did not know they would result and wanting Counsel to ask the judge to
reconsider. Counsel testified that he told Applicant that his options were an appeal or PCR
action.

Counsel testified that he filed a notice of appeal with the Clerk of Court's office and
asked the clerk's office to put a copy in the solicitor's office's mailbox, but that he did not
personally serve the notice on the State. He testified that the appeal was subsequently dismissed.
Counsel testified that it is Applicant's right to have an appeal, however he thought that |
Applicant's issue with the amount of money he had to pay was frivolous. Counsel testified that
Applicant told him that wanted to appeal his sentence to correct the costs and assessments and so
that he could win a federal lawsuit for millions of dollars for wrongful arrest.

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the lower court record and the testimony
and arguments presented at the PCR hearing. This Court interprets Applicant's testimony at the
PCR hearing to allege that Counsel was ineffective regarding the plea offer. This Court finds that
Applicant has failed to show that Counsel's actions were deficient. This Court finds that Counsel

provided credible testimony that Applicant's PTUP probationary sentence was understood in
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advance by all parties involved. The plea record also reflects Applicant's understanding of the
State's plea recommendation. Accordingly, Applicant has failed to meet his burden of proving |
~ that Counsel was deficient regarding his plea and any such allegation must be dismissed. ‘
Belated Appeal
This Court finds that Applicant did not knowingly and intelligently waive his right to a
direct appeal. Counsel must ensure that a criminal defendant is made fully aware of his appeal
rights. White v. State, 263 S.C. 110, 118, 208 S.E.2d 35, 39 (1974). In the absence of an

intelligent waiver by the defendant, counsel must either initiate an appeal or comply with the
procedure required by Anders v. California, 386 U.S. 738 (1967). 1d. Where the post-conviction
relief judge determines that the applicant did not freely and voluntarily waive their appellate

rights, the applicant may petition the South Carolina Supreme Court for review of direct appeal

issues pursuant to White v. State. See Rule 243(i)(1), SCACR; Davis v. State, 288 S.C. 290, 291
n.1, 342 S.E.2d 60, 60 n.1 (1986) (“Even where the post-conviction relief judge makes this
finding, he may not grant relief on this basis. Instead, the applicant must petition this Court for a‘
White v. State review.”).

In the present case, Applicant testified that Counsel said he would appeal the sentence
and informed him that the notice of appeal was filed. This Court finds that Counsel did not
properly serve the notice of appeal on the State and the appeal was dismissed because of
Counsel's error. This Court finds Applicant did not knowingly and intelligently waive his right to
the direct appeal; therefore, he is entitled to a belated appeal. As such, the Court finds Applicant
did not knowingly and voluntarily waive his appellate rights and is entitled to an appeal from his

conviction. Applicant’s lack of an appeal shall be remedied pursuant to White v. State.
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CONCLUSION

Based on the foregoing, this Court grants Applicant a belated review of his conviction'

pursuant to White v. State. With regard to all other claims, this Court finds Applicant has not

established any violations that would require this Court to grant funher relief. Therefore, this‘

applicatjon for post-conviction relief must be denied and dismissed with prejudice. |
IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice;

2. Within thirty (30) days of service of this Order, counsel for the
Applicant must file a Notice of Appeal to secure the appropriate
review of the Applicant’s convictions. Counsel and the Applicant
are directed to Davis v. State, 288 S.C. 290, 342 S.E.2d 60 (1986)
and Rule 243(i), SCACR for the appropriate procedure for
securing belated appellate review; and

3. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this@day c\%_. 2017.

Presiding Judge
Sixteenth Judicial Circuit

, South Carolina - -
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| FILED FOR RECORD
STATE OF SOUTH CAROLINA ., ) URT OF COMMON PLEAS
COUNTY OF UNION 013 ﬂﬂﬁg 3 rgr ?géir\?m JUDICIAL CIRCUIT

WILDIAM F. GAULT
CLERK OF COURT

Anthony Derone Richardson, UNION, SC  2013-CP-44-0070
Applicant, ;
V. ; CONDITIONAL ORDER OF DISMISSAL
State of South Carolina, ;
Requndent. %

This matter comes before the Court by way of an Application for Post-Conviction Relief filed

iAjrch 6, 2013, The Respondent made its Return and Motion to Dismiss on

Il 14202
PROCEDURAL HISTORY

The records before this Court indicate that The Applicant is not presently in custody. The
Applicant was indicted at the December 2011 term of the Union County Grand Jury for three (3)
counts of [llegal Distribution of recordings without names and address (201 1-GS-44-0345, -0346, -
0347). Joseph St. Pierre, Esquire, represented him. On December 5, 2011, the Applicant plead
guilty to three (3) counts of Illegal Distribution of recordings (25 or fewer audio, 10 or fewer video),
I offense. The Honorable John C. Hayes, lII sentenced him to confinement for one (1) year
suspended to $100.00 plus court costs and one (1) year probation. A notice of appeal was filedon
the Applicant’s behalf. The South Carolina Court of Appeals dismissed the appeal for failure to

timely serve opposing counsel with the notice of appeal on February 18, 2013.
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In his current Application, the Applicant alleges that he is being held in custody unlawfully
for the following reasons:

L, “Not in custody™
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the pleadings and all relevant supporting documents. Pursuant to
S.C. Code Ann. § 17-27-70(b) (2003), the Court makes the following findings of fact and
conclusions of law:

This Court finds that this matter should be summarily dismissed for failure to state a claim
cognizable under the Post-Conviction Procedure Act, S.C. Code Ann. § 17-27-10 to -160. An
Applicant may commence a post-conviction relief action on the following grounds:

1. That the conviction or the sentence was in violation of the Constitution of the
United States or the Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;

3. That the sentence exceeds the maximum authorized by law;

4, That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of
justice;

5. That his sentence has expired, his probation, parole or conditional release

[was] unlawtully revoked, or he is otherwise unlawtully held in custody or
other restraint; or

6. That the conviction or sentence is otherwise subject to collateral attack upon
any ground of alleged error heretofore available under any common law,
statutory or other writ, motion, petition, proceeding or remedy; may institute,
without paying a filing fee, a proceeding under this chapter to secure relief.
Provided, however, that this section shall not be construed to permit collateral
attack on the ground that the evidence was insufficient to support a
conviction.

S.C. Code Ann. § 17-27-20 (1976).
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These facts do not support a cognizable claim for post-conviction rélief under any of
the statutory grounds. Therefore, this Court summarily dismisses this application for post-
conviction relief.

The Applicant fails to allege any grounds for PCR. Pursuant to Rule 12(b)(6),
SCRCP, this Court summarily dismisses this allegation because it does not state a claim for
which relief may be granted.

CONCLUSION

S.C. Code Ann. § 17-27-70(b) states in pertinent part:

When a court is satisfied, on the basis of the application, the answer
or motion, and on the record, that Applicant is not entitled to post-
conviction relief and no purpose would be served by any further
proceedings, it may indicate to the parties its intention to dismiss the
application and give its reasons for so doing. Applicant shall be
given an opportunity to reply to the proposed dismissal.

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with
prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should
not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of
this Order upon him to show why this Order should not become final. The Applicant shall file any

reasons he may have with the Union County Clerk of Court and shall serve opposing counsel at the

following address:

Office of the Attorney General
Attn: J. Rutledge Johnson, Esquire
P.O. Box 11549

Columbia, South Carolina 29211
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AND IT IS SO ORDERED thi

\éfﬁf _, South Carolina.

S

27 oy of //ﬂz\: (2013,

/I:

/_Presiding Judge

EES. ALFORD /

Sixteenth Judicial Circuit Court
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