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Did the Circuit Céurt Judge Abuse his Discretion in Denying Appellant’s Motibn
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_ Moﬁon for Directed Verdict or Judgment Notwithstdnding the Verdictasto.

Causation in Fact?
Did the Circuit Céurt Judge Correctly Deny Appellant’s Motion for Directed

Verdict or Judgment N(')twithstair_lding the Vf:rdict under the South Carolina Tort

Claims Act?.



COUNTER-STATEMENT OF THE CASE
On December 9, 2013 Madel C. Rivero (Respondent) as personal representative '
| of the Estate of Lilia Lorena Blandin (Decedent) brought an action agalnst Sheriff Steve |
Loftis, 1n.h1scapacrty- as Sherrff of Greenvrlle County (Appellant), and_ several others. .

' Respondent‘brought claims for wrongful death and survival arising outof Decedent’s

. death on December 10, 2011

Followmg dlscovery the case proceeded solely against Appellant The case was

trred toa Jury on September 28, 2015 through October 1 2015 The jury returned a
verdict on spec1al 1nterrogatorres finding Appellant grossly neghgent and that the
Appellant s gross negligence was a proximate cause of Decedent s injuries. The jury alsoA .
| found Decedent was negligent but found Decedent’s negligence-izvas not a proximate
cause of her injuries. The jury returned verdicts of $750,000_ for survival and $500,000 for
wrongful death; | |

| ,Appellant made several post—verdict motions, including one seeking a new trial on -
the ground that a juror concealed a relevant fact during voir dire. The trial judge granted a
reduction ‘of each verdict to $300,000 but denied the remainder of the motions.. Regarding '
the motion directed to the juror, the trial judge held a hearing_but denied that motion as
well.v |

This appeal follows.



 FACTS
Tlre basic facts are not ln dispute. On December 9,201 l,»Decedent called
' .(:}reenvil_le. County 9-.1;1 to report 'crimlnal .dornestic r/iolence b}ﬂfﬂfller husband, Avery |
Blandin. Two Greenvllle County deputies responded to the call and Spoke only with Mr.
Blandin and ljecedent. Neither‘ officer lnterviewed the parties;‘childr_en who had .
witnessed the attack. They did not arrest.Mr. Blandin. The next day',I.).ecember 10, 2011,
Mr. Blandin stabbed Decedent to death at her jobata l)ank inside Wal-Mart on
| Whitehorse Road. (R. p. 254, 11.3-5) |
| - Mr. Blandin Wasout on bond for a prior charge of CDV at the time of the call on
December 9, 2011. (R. p. 606, 1. 21.- p. 607,1.13). Respondent contended that the
| Sheriff’s Department employees failed to follow departmental procedures regarding CDhV
~ cases and were grossly negligent in failing to arrest Mr. Blandin on December 9, 2011.
The jury found the officers had probable cause to arrest Mr. Blandin and that their failure
to do so anrounted to gross negligence \lvhich resulted in Decedent’s death.
The issues on appeal largely do not challenge the existence of evidence to support »
the basic facts. Rather, Appellant contends the trial judge cornmittedlegal error in: (A)
not granting lAppellant a new trial or at least an evidentiary hearing with regard to alleged
juror misconduct; (B) not directing a verdict ‘or JNOV for Appellant on the ground that
there was no evidence of causation in fact; and (C) not directing a verdict or JNOV on the
ground that Appellant enjoyed absolute immunityibecause he did not plead any | .
exceptions to the waiver of sovereign irnmunity that contained a gross negligence '

exception. .



ARGUMENTS

The trial Judge appropnately exerc1sed h1s dlscretlon in denylng Appellant’s post- '
- trlal motlons F1rst the judge’s ruhng that Juror Burns did not intentionally conceal facts
“in response to voir dire sufficiently met the requirements of South Carolina law. .

o | Furthermore, the judge properly denied Appellant’s motion for judgment notwithstanding' |

the verdict based upon (a) Appellant’s argument that there was no evidence of proximate o

cause (cause ih fact) and (b) Appellant’s claim for absolute immunity under the South

Carolina Tort Claims Act. This Court should affirm. .

I.  THE CIRCUIT JUDGE DD NOT ABUSE HIS DISCRETION IN FAILING
TO HOLD AN EVIDENTIARY HEARING ON APPELLANT’S CLAIM OF
- JUROR MISCONDUCT

Appellant asserts the trial judge was required to hold an evidentiary hearing into
whether Juror Burns deliberately concealed felevant information during voir dire and
failed to dolso. (Ai)p. Br. pp. 8-9, 12-15). Appellant contends he “islentitled, at the very
least, to a remand for an evidentiary hearing to be held.” (App. Br. p. 15). However, he
| add.s that “given the ‘passage of time...tﬁe proper result is most likely to grant a new Frial‘,”
v (App. Br. p. 15). This Court should not b¢ persuaded by these afguments.

- Appellarit first claims the “well estéblished” law of South Carolina éontains a
‘“r'eQuirerrier»lt of an evidéntiary hearing.” (App: Br.'p. 7). AppeHant al$o aissérts “the
threshold and rﬁost criticai error éommitted by [the trial judge]‘was his denial of an

- evidentiary hearing” which Appellant characteriies as “an error of law.” (App. Br. p. 12).



Neither of these statements correctly reflect South Carolina law.
- In McCoj/ v. State, the Supreme Court explained the standard for gfan_ting a new
_ trial due to alleged juror misconduct: =~

[A] new trial is warranted on the basis of juror misconduct if it is
shown that (1) the juror intentionally concealed information; and (2) the -
information concealed would have supported a challenge for cause or
would have been a material factor in the use of the party’s peremptory
challenges. See State v. Woods, 345 S.C. 583, 587-89, 550 S.E.2d 282,
284 (2001) (finding that a juror’s intentional failure to disclose a
relationship gives rise to an inference of bias and rejecting the State’s
argument that a new trial should be warrantedvonly' where an individual

- shows he was prejudiced by the juror’s failure to disclose information);
State v. Kelly, 331 S.C. 132, 145-46, 502 S.E.2d 99, 106-07 (1998)

- (recognizing that trial judges and attorneys cannot fulfill their duty to.
screen out biased jurors without accurate information and finding that the -
first inquiry in the juror disqualification analysis is whether the juror
intentionally concealed information during voir dire ). Further, evaluating
the merits of a juror. misconduct claim is a fact-intensive inquiry, which is
most appropriately conducted after a hearing. See State v. Sparkman, 358
S.C. 491, 496, 596 S.E.2d 375, 377 (2004) (“Whether a juror’s failure to
respond [during voir dire] is intentional is a fact intensive determination
that must be made on a case-by-case basis.”).

401 S.C. 363,. 371-372, 737 S'.E.‘T'Zd 623, 627-628 (2013). See also Smith v. State, 375 S.C.
| 507, 654 S.E.2d 523 (2007), citing State v. Guillebeaux, 362 S.C. 270,. 274, 607 S.E.2d

99, 101—02 (Ct. App.2004) (“Determining whether a juror’s failure to respond to a Véir

~ dire question amounts to intentional concealment is a .‘fact iﬁtensive deferminatio_n tﬁat
must bé made on a case-by-'case basis.’”). |

. Appellant contends the ;‘case-by-casé” determination of juror conéealmerﬁ '
- “cannot be accomplished without an evidentiary hearing where the jurof, at a minimum,
'. -‘ is subject to questioning.” (App. Br. p. 13). Appellant ar.gu‘es. testimony from .thé jﬁrbr is

the only way to conduct the inquiry in this case. (App. Br. pp. 13-_14).'The Suprefrie Court
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1n McCoy, héwever,. didvnot mandate the type of évvider‘ltiary‘ hearing Appellént.éonténds. |
the trial judgé was requirevd to cohduct. In fact, McCoy,doég 1:1(.)_t.mand_a‘§e any hearing, but
holds a he‘arir:lg may b.e"the. appf_opri.até means fof_ écéérhpli;hing, the ceise-blyl;éaée inciuiry.

To begin with, contrary to Appellan‘_[’s"claim, the'tria'l judge did conduct an
’evidéntiary hearing.‘ The judge ﬁerﬁlitt_ed ménorand_a and argurﬁént as well as “é}fﬁdéi/its
of thé Simpsonviile Poiice Officers, the 'afﬁdavivt ofa 9-1‘-1 (')per.atvc.)r,‘ the 9-1-1 tape itsglf,
a certified transcript of the 9-1-1 tépé, and defense cQur-lsgl»5s_sev-<3ra1 afﬁdav.its.” (R. p. 4,
n. 1). It Was after that hearing thét_ the judge determined that no additional hearing was}
required to evaluéte whether Juror Burns intentionally ‘faﬂéd‘to respond té the specific
voir dire question aboﬁt crimineﬂ domestic violence. The heariﬁg the trial judge held
sgtisﬁed Mchy._- | |

Appgllant points to, othef'cases where trial judges exafnined jurors to determine
whether they had dgliberétely failgd to disclolse ‘somet}vlingv during voir dire, contending
the fact that such he’arin»gs were held means the appellate courts require that level of
inquiry. (App. Br. pp. 12-135. Appellant’s conclusion does not follbw logicélly from the N
premise. Siﬁlply becaﬁsé the trial courts in those cases chose to‘exami.ne jurors does not
mean the appellate courts require that level of scrutiny. And'McCoy, which post-dates _
every one of those deéisions, clariﬁed that the determinatic;n isa fact-épeéi_ﬁé inquiry thatv
- should fc;llow a héariﬁg (not necessarily' én,“evidentiary” hearing) orﬂy when a hearing is
the “Ihoét appropvriate”.r.n'eans for making the inquiry.

Furthermore, although the Court in McCéy stated the case-by-casé “fact intensive

determiriati_on” is “most appropriately conducted after a hearing,” nothing in McC oj/ (or -

6



any other case Appéllant cites) requires an evidentiary hearing at all if the trial judge can
- make the detcrr'niha_tib_n rggarding the merits of a juror misconduct claim without holding
a hearing. Although such a hearing might be required only if the inquiryis “most

appropriately conducted” through a hearing, whether a hearing is the appropriate means to
conduct the in"quiry"is a matter for the trial judge’s discretion.

Appellant states “[i]t is also worth pointing out that the Supreme Court has
stressed the necessity for an evidentiary hearing to properly address other types of juror
misconduct allegations in order to ensure the fundamental fairness of a trial,” citing State
v. Aldret, 333 S.C. 307, 509 S.E.2d 811 (1999). (App. Br. p. 13)(emphasis added). This: |
argument 6verstates the holding of Adret. The rule set forth in Aldret “is limited solely to
ci_rcumstance‘sv where the jury engages in premature deliberations.” Long v. Norris &
Associates, Ltd., 342 8.C. 561, 574,538 S.E.2d 5, 12 (Ct. App. 2000). No allegation or
proof of premature deliberation exists in this case. Aldret does not apply here.

* Furthermore, the Court in Aldret did not “stress the necessity of an evidentiary
hearing” to address juror misconduct, even where the allegation involves pfemature
~ - deliberations. Instead, the _Court stated:
“[W]e hold the burden is on the party alleging preméture
deliberations to establish prejudice. Further, to assist the trial courts of this
- state, we set forth the following suggested procedure to follow in cases in
“which an allegation of premature deliberations arises.

If sugh' an allega_tion‘arises during trial, the trial court should
.conduct a hearing to ascertain if, in fact, such premature deliberations
occurred, and if the deliberations were prejudicial. If requested by the .

~ moving party, the court may voir dire the jurors and, if practicable, “tailor

_ a cautionary instruction to correct the ascertained damage.” [citation
~ omitted] If the trial court determines the deliberations were prejudicial, = .-

-7-



such findings should be set forth on thé record, and a new trial ordéred.
B If, on the other hand, the fact of the premature deliberations does
not become apparent until after the jury’s verdict, we hold the trial court
“may consider affidavits as set forth in Issue 1 [i.e., juror affidavits]. If the
trial court finds the affidavits credible, and indicative of premature -
deliberations, an evidentiary hearing should be held to assess whether such
deliberations in fact occurred, and whether they affected the verdict. At -
such an evidentiary hearing, the trial court may, upon request of the '
moving party, reassemble the jurors and conduct voir dire to ascertain the
nature and extent of the premature deliberations. If the court determines
the misconduct did not occur, or that it was not prejudicial, adequate
findings should be made so that the determination may be reviewed. ,
[citation omitted]. If the court is convinced premature deliberations did, in
fact, occur, but finds it impossible to conduct an adequate post-trial -
inquiry due to the passage of time, a new trial may be ordered. [citation
omitted]. o : :
Aldret, at 315-316, 509 S.E.2d at 815 (bold by the Court; italics supplied). Thus, the
Court suggested the procedure a trial court “should” use, but did not hold this procedure
was a “necessity.” Furthermore, the trial court “may” conduct voir dire during trial, or
“may” reassemble the jury after trial, as part of the hearing to determine if prematuré
deliberations occurred. And even upon a finding that prerriature deliberations did occur, -
the trial court “may” order a new trial. These are words of suggestion, permission and
discretion and are not words of “necessity.” Aldret does not stand for the broad.
mandaitory rule’Appellant asserts.
- Lastly, while Aldret may permit juror affidavits regarding the fact of premature
deliberations, nothing in 4/dret requires, or even permits, the kind of evidence Appellant
contends the trial court was required to examine. That is, Aldret does nothing to alter the |

mandate of Rule 606(b), SCRE. -

The trial judge addressed Appeliant’s accusation of concealment during voir dire

-8-



~ in a manner that is consistent with McCoy. The law required nothing further. This Court

o should therefore reject Appellant’s‘ argument that fhe trial j_ﬁdge erred as a matter of law -

" in failing to conduct an examination under oath of Ju‘rbr_ Burns before denying

Appellant’s claim for a new trial based upon alleged juror concealment.

L THE CIRCUIT JUDGE DID NOT ABUSE HIS DISCRETION IN DENYING
* APPELLANT’S MOTION FOR NEW TRIAL BASED UPON ALLEGED' '
JUROR MISCONDUCT : '

Appellant contends Juror Burns concealed the fact that she had “been a victim of
criminal domestic violence” during voir dire and that Appellant is therefore entitled to a
new trial. The Court should not be persuaded to reverse based upon Appellant’s
erroneous claim and characterization of the record. .

During voir dire, the trial jﬁdge explained to the venire that Ms. Blandin was
‘stabbed to death by her husband. (R. p. 254, 11. 3-12) The judge then stated:

[T]he reason I read to you [those] very basic allegations one to the other, is

so that you can answer this question intelligently. Is there anyone among

you who has any prior knowledge, any prior opinion, any prior disposition

regarding the allegations or the parties in this lawsuit? There was no

response. ; .

" (R p. 254, 11. 13-20). The judge later asked the following q{léstion:

[s there anyone among you who has been a victim of criminal domestic
violence? : -

" (R. p. 265, 11. 13-14). Juror number 40, Heidi Letterman, stated “my first marriage of
eight years was a criminal domestic relationship” and stated she could “not likely” be fair

“or impartial. (R. p. 265, 11. 16-23). Another juror reéponding to a different question stated h

-9



his brother “had a CDV charge agarnst him” that “wasn’ t his fault ”(R.p. 268 1. 6-9).
No other j Jurors responded
- The judge_ also asked the jurors the following question:
All right, ladies and gentlemen, is there arryone among you who for
whatever reason feels as though you could not be a fair and impartial juror
in the trial of this case and render a Verd1ct in accordance with the law as I
-grve it to you‘7 : :
(R p. 269, 1. 13 17). Only one juror responded who had “already stated that clearly....
(R. p. 269,11 18-19). The parties requested no further voir dire and the Judge dismissed
Juror Letterman. (R. p. 271, 11. 12-15). After the jury was selected the judge charged the
jurors about their role as triers of the facts, including the limitation that they were to
decide the matter hased on the evidence presented at trial. (R.v p. 276,1.23 - p. 286, 1. 25).
Appellant contends that after trial “it was learned that Juror Burns had called 911
- and reported a domestic violence incident involving her and her husband.” (App. Br. p. 6)
_ (emphasis added). That characterization is not correct. The 9-1-1 call did not establish
Juror Burns "‘reported a domestic violence incident” or even facts that rose to the level of
criminal domestic violence. Further, the facts contained in the 9-1-1 call would not have
required any response from Juror Burns to the voir dire question posed.
In the order denying a new trial, the trial judge stated: . |
E The court reviewed the 9-1-1 incident report, the 9-1-1 tape, and -
the affidavits of the officers who responded to the call from Ms. Burns’
-home. All of this evidence indicates that Juror Burns was not a victim of
Criminal Domestic Violence. The question the court posed in voir dire
was clear and unambiguous, and there is no evidence that Ms. Burns,
either objectively or subjectively, concealed information. Simply put, the

-record in this case, and the public record in general, clearly indicate that
“Ms. Burns was not the victim of Criminal Domestlc Violence.

-10-



(R..p. 6) .(elmphasis added). Appellant attacks this ﬁnciihg, stating? wi£hout citation vo.f .
éufhdrity, that the trial judge made the ﬁﬁding “Withbuf;'taking t.hev feQi?ired step of taking
| tesﬁinony, from Jﬁfar Bﬁrns."’ (Aﬁp; Br p. 7) (emﬁhasis adc'.led)_.fAls; 'sv;tated_.in' P;irt I~a{>o§é,‘ 7 1_ E
there is no “required stép”'bf taking juror teStimbﬁy; instead, ali that is requiféd i.s an o
inquiry into the allegation iﬁ which a flearing"méby'be’ fhé appropriate \Afvay fo cohduct thg.lt.
fact_—intensive inquiry. McCoj/ v. State, 401 S.C. 363, 737 S.VE.2dA62‘3 (2613).

Appellant also a&écks the trial judge’s determinatfon that Appellant did not
establish “the fact of disqualiﬁcatibn,'” érguing’. this was error “as a matter of iaw” and
that there is no such requirement plaéed upon Appeilant. (App. Br. p. 8). Supreme Couft' |
jurispfudence holds otherwise. | | |

| A party seeking a new frial based upon the disqualiﬁcation of a juror must show: ‘

(1) the fact of disqualification; (2) the grounds for disqualification were uwnknov‘vn prior-to
Verdigf; :;n'd (3) the moving party was not negligent in failiﬁg to learn of the |
disqualification before verdict. Gray v. Bryant, 298 S.C. 285, 288, 379 S.E.2d 894, 896
(1989), citing Thompsoﬁ 12 O’Rou;‘ke, 288 S.C. 13,339 S.E.‘.2d 505 ()1986)..Accord State
v. Kelly, 331 S.C. 132, 502 S.E.2d 99 (1998) (under Gray the first question is whether the
juror intentiénally concealed infoﬁnation during voir dire); Long v. Norris & Associates, |
Led., 342 S.C. 561, 538 S.E.2d 5 (Ct. App. 2000) (applyihg fhe Grdy factors). Thus, the |
first thing Appellaﬁt had to show fo disqualify Juror Burns undér Gray was “the fact of

' disqué]iﬁcation.” That méans establishing that J uior Burns was “a \}ictim 6f criminal

domestic violénce” and conce‘aled.that fact during voir aire.

Intentional concealment occurs “when the quéstion presented to the jury on voir

o -11-



dire is reasonablv cornprehensible to the average juror and the Sl.lbj ect of the in_qi1iry is of -
stch ‘signii‘ican_ce tliat the juror’s failure to respond is unreasonable.’f State . Woods_, 345
S.C. 583, 588, 550 S.E.2d 282, 284 (_2001)». “Concealment is considered mﬁﬁteﬁtidﬁai |
where the voir dire question -posed is ambiguous or incomprehensible to the average juror
or where ‘the subject' of the inqiiiry is insigniﬁcant or so far removed in time that the S
Juror S failure to respond is reasonable under the crrcumstances ” Lynch v. .Carolzna Self
Storage Centers 409 S C. 146 155 760 S E2d 111,116 (Ct App 2014) (quotlng
 Woods).

‘. The question Appellant claims resulted in Juror Burns’ alleged intentional
concealment was" speciﬁc; asking if any member of the venire “had been a victim of
criminal domestic violence.” As noted above, in finding Juror Burns did not engage in -
deliberate concealment of a relevant fact, the trial judge looked at the 9-1-1 incident
report; the 9-1-1 tape_and transcript, and the affidavits of Officers Edwards and Tedrow._
(R. p. 6). A review of-that same evidence submitted at the hearing is helpful. - '

‘- A. 9-1-1 Incident Report.

| The 9-1-.1 Incident Report describes something different than Criminal Domestic
Yiolence. The document classiﬁes the incident type as “90F — Family Offenses, -
Nonviolent...’"v Whrle Ms. Burns is listed as both the Complainant and Victim, this is more
a function of the pre-printed:form. The narrative setting out the specifics of the call labels" _
the incident “Family Offenses, Nonviolent.” The narrative section then directs the reader B
' to the Supplemental Report filed with the Incident Report.

“The Supplemental Report does not refer to Ms. Burns as a “victim.”_‘T‘he report

-12-



“describes the investigation as follows:
- DETAILED STATEMENT OF INVESTIGATION:-On 06/23/2015 at
- . approximately 10:28 hours, I, PFC Dav1d Tedrow, was dispatched to _

[redacted] in reference to a domestic issue. When I arrived, along with K9

OFC J. Edwards, I met with the complalnant Robin Burns.” ™~

She stated that her and her husband, John Burns had an argument over

John sitting on the sun porch all day playing games on his phone. Robin

was on the phone talking with her sister in Mauldin and John grabbed the

phone away from her because he said she was lying about what happened. '

K9 OFC Edwards talked with John cencerning his anger. Both parties

agreed to try and be more understanding to each [other’s] needs. Robin

stated that she would probably go stay at her [sister’s] house for the night

A Just to let thmgs calm down. '
R. p. 83) (emphasis added). The report therefore descrrbes an argument that culminated
*in Mr. Burns allegedly grabblng the phone out of Juror Burns ‘hand while Juror Burns .
was talking with her sister. The report does not indicate Mr. Burns harmed Juror Burns in
any way.
. B. The 9-1-1 Tape and Transcript.

The transcript of the 9-1-1 call reveals that on December 14, 2015, Juror Burns
called “Simpsonville 91 1” and stated “[a]ctually my husband and I got in an argument
- and he... I Was ealling my sister and he ripped the phone out of my hand and twisted my
wrist.” (R.. p- 109). When asked if she was 1nJured or needed an ambulance she stated
“I'm.. No I’m not injured. I don’t think. No.” (Id.) The operator stated “[y]ou said that he
- ripped the phone out of your hand?” and she responded “[a]nd twlsted my wrist to g_et the

phone out of my hand.” (R. pp. 109-110). The operator then asked his name and advised

her that an officer would be on the way to her. (R. p. 1 10). Jurdr Burns was calm and did
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not seem upset. The Court is invited to listen to the recording of the_:‘ brief call, a.copy of

- which will be filed with the Clerk. = -

* C. The Skipper Affidavit.

~ Ms. Skipper is the dispatcher for the Simpsonville Police Department. Her

 affidavit was offered as custodian of the 9-1-1 recordings to lay a foundation for the

recording.

D. The Responding Officers’ Affidévits.

" The two officers who responded to the 9-1-1 call provided éfﬁdavits ofthe .

encounter and Appellant provided those affidavits to the trial judge, who considered

them.

| 1. Edwards Affidavit. Officer Edwards’ affidavit was as folloWs:

On 06/23/2015 at approximately 1928 hrs, I, PFC Edwards, along with
PFC Tedrow, arrived at the Burn’s residence in reference to a disturbance.
Upon our arrival, PFC Tedrow spoke with Mrs. Robin Burns _
(complainant) separately, while I spoke with Mr. John Burns in the -
outdoor sun room area. Both of the Burns had been drinking alcohol.
While speaking with Burns, he stated that his wife called because she got
mad that he took her phone away from her. When asked to explain, he
stated that he had been purchasing games on his phone and playing them .
(i.e. Poker) He stated that she got mad at him for playing on his phone all
the time. From what I can recall, Mr. Burns had knocked or snatched a -
phone out of Mrs. Burns hand while she was on the phone with her sister. I
believe that he stated he snatched it out, according to him, so that he could
talk to her sister and explain what was going on (very limited recollectlon)
I believe this was the reason why Mrs. Burns called.

I do recall that she did not seem threatened in any way as she képt coming
into the sunroom area. Mr. Burns, however, was very adamant about
telling his side of the story and putting the blame on Mrs. Burns: He
wanted to explain things that happened months and years ago to which we
advised him to explain what happened that day. We stayed on scene for

.- way longer than what we should have for this incident, making sure that
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 the Burns were on the same page as to how to handle the s1tuat10n and
: Mrs Burns was comfortable prlor to our leavmg :

. There_ was no evidence of « any Do,_mestz'c, Vio_lence and no one was charged. -

Mr. Burns arrived at the police department after this incident to speak with -
' PFC Tedrow and have him to change what he wrote. He was advised
multiple times that the report would not be changed, due to this being our
_account of the incident and the fact that no one was:charged and this was .
not a domestic issue.-Mr. Burns was very unpleased with the fact that the -
report did not state everythmg he wanted it to. . ‘

| ~ These are the only facts that I can remember I did not speak with Mrs.
Burns. I did advise Mr. Burns that they may need to have marrrage
: counsehng if they are haV1ng SO many problems '

End of Statement
(R.p. 101) (emphasis added). -
o 2 - Tedrow Affidavit. Officer Tedrow’s affidavit was as follows:

On June 24,2015 at approximately 1928 hours I was dispatched to 516

Springpoint Ct. in reference to a possible domestic issue. Myself and K-9

Officer Edwards both arrived on scene at the same time. As I approached

the house I could hear nothing coming from the house that would signify
. any argument possibly occurring at that time. .

I made contact with the complainant, Robin Burns, she stated that she and
her husband, John burns, had an argument over him sitting on the sun - -
porch all day and playing games on his cellphone. She stated that she

- called her sister in Mauldin and John. grabbed the phone away from her
and stated that she was lying about what had happened. I continued to talk
with Robin in the living room and Ofc Edwards went to talk with John on
the sun porch :

Robin stated the she and John have had arguments in the past and that she
was getting tired of always fighting. I asked her if there was any physical =~ -~
. violence today and she stated that there was only arguing. She stated that -
her husband spent a lot of time sitting on the sun porch and she felt she
was working more than him. She stated that he was also under the care of
a doctor for mental issues. She. than (sic) stated that she was worried as
John kept weapons in the house and this worried her. I asked her what she
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~ wanted me to do while I was here today. She wanted me to take the guns. 1
explamed that I could not take his property unless they were an immediate .

- danger. 1 had Robin stay in the hvmg room and went to the sun porch to
 see what John had to say : : )

J ohn pretty much stated the same thmg as Robm did about them always '
- arguing but he placed the blame on Robin. He also stated that Robin and -
(sic) mental issues and was also seeing a doctor. John kept msrstmg that he S
" wanted to tell us his story as he felt she was hurting his reputation by . ‘
calling the police. I told John that we were only here to ensure that they -
~ were both safe and no one was hurt. Every time myself and Ofc Edwards
- would attempt to end the call and leave John would state he had more to
- tell us, most of which had nothing to do with this call B

Robin had agreed she would leave for now and go stay with her sister in -
Mauldin and John agreed to have a family member take the guns so they -
were not in the house. : : :

- A’.'couple of hours later John Bums called me at the police department and

stated that Robin had not gone to her sister’s house and he wanted me to
~ make her leave. I explained to him that I could not force either of them to

leave and that if she changed her mind that was up to her. He then started
to ask if charges had been filed against him. I explained no charges had _
been filed and that I was required to file a report only. He started to ask
me what Robin had said about him as he was worried that he was in
trouble. I told John that he could obtain a copy of the report if he wanted to
seeit. S

~ Approximately two weeks later; John Davis (sic) contacted me by coming

to the police department. He stated that he wanted everything he had told -

- us about his wife put into the report. I tried to explain to him that the

- information he had given us was not relevant to the reason’I had been .
_called to their home. He stated that he felt I was taking her side. He kept
insisting that it was important that his side of the story be told. That was
the last contact I had With John Burns..

(R p. 103) (emphasis added)

Neither of these afﬁdav1ts descrlbe Vlolence much less crlmmal domestlc

Vlolence The couple had been drmkmg, they argued he grabbed the telephone from her, -

she called the pohce and the pohce saw the s1tuat10n was calm and advised them to get _
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. maritai.ic‘dunv‘s.e::lliﬁng. the'> pOﬁCe saw no ’ev‘idéncg of cfifninai ‘dbme.s.,tié ViolenCc or any
" reason théré,was ansf'danéer.ﬁo.' éither pgr-SSn'._No.thing in these af.ﬁda{/its Would.‘have -
. éaiisedﬂ Jur'or“I‘Burhs to ‘rca.s',o:na-b‘ly‘ believe she had béén a v‘-‘victir'ﬁ"éf criminal do.m'e‘s.tic? : B
Vidléncé.” | | |
lThe. term .“criminal dbrflestic _\{iolence” was not 'deﬁned for the jufors dﬁring voir |
| dife,' aﬁd.A‘ppe‘ll»anf did not ask .t.“(b)‘r amore s'pec_i‘ﬁ'c‘ ér ﬁuanc’ed 'd§ﬁnitjon or voir.élir.é
~  question. Criminal domeysticI violence has a speciﬁc déﬁnitioh in the la’w/. S;C. Cc;de' Ann.
- § 1.6-_2'5_- 2(‘) (Supp. 2016) '('mai(ing‘: it ﬁniawﬁl to .‘.‘(1’) cause physical har_m.o'r injury toa -
pefso_n’s’ own ho_useho}l'd meﬁber; or (2) offer or éttembt to caﬁse physical harm 6r 1nJury B 4
‘toa pefson’s oWn hoﬁséhold member with evlppavrentv bresenf ability ﬁnder circumstanées
reasonably creating feér of imminent perii.”). The issue is whether J urbr Burns woﬁid
»have.u.nnderstood that because of the 9-1-1 call slileA made on June.23,. 2015 over her
érgum’erit, with her husb;ind whjch, in her words to ‘the'policg ofﬁcer “was only arguing”
A . (R. p 103), she would have thoﬁghf to fespond to the sbeciﬁé queétion she wasvéskle'd
' ébouf crifninai doméstic violence. Thé trial jiu‘dbge‘ reviewed the évidence submitted at the
' hegring and conciuded J‘ur“or Burﬁs’ _did not wilfully cbnceal any releyant fact durihg voir -
s .dire.. Thus, thé 'tr‘via'l judge prof)érly deniedApbéllant;s motion for new triai bias.ed upor'l..
the jﬁdge’s .ﬁndvi'ng that Ms B;lrns’ silericé during voir ciire vvés _apérgpriate and
: ‘reasoryl_able.‘- ._ = | |
S Appellanf alsb c.oritends that a felldw jﬁrér, Michael Corﬁish, _‘repvortedit_hat. ] ﬁror | _‘ ‘
Burn; “diséﬁsséd fthe incident (iuring Jury delnil»)eratio_nvs.”‘ (App. Br. p. 6). This ,description

“of Mr. Cornish’s “report” is inappropriate in this appcél. Respondent voijec.ted toany -

:17-



"~ evidence from Mr. Cornish under Rule 606(b), SCRE, and controlling case law. The trial
g Judge ruled:
Mr Cornrsh’s proffered statement under oath is not adm1ss1ble under Rule -
606(b). The statement references only conversations that purportedly arose
during the course of deliberations, and Mr. Cornish’s individualized
interpretations of those purported conversations. These statements are
purely intrinsic to the deliberation process and the proffered eV1dence is,
therefore, inadmissible pursuant to Rule 606(b).
(R. pp. 5 6; see also p-4,n. 1). Appellant did not appeal that ruhng, nor did he argue the
trial Judge erred in excludmg that evidence. It is therefore hlghly inappropriate for
Appellant to discuss Mr. Cornish’s statements at all in the brief, and this Court should
disregard the statements and the discussion.
The Court should affirm the trial judge’s finding that Appellant failed to establish

Juror Burns intentionally concealed a relevant fact during voir dire, and should affirm the

judge’s discretionary decision to deny Appellant’s motion for a new trial on this basis.

III. THERE IS EVIDENCE TO SUPPORT THE CIRCUIT COURT JUDGE’S
DENIAL OF APPELLANT’S MOTION FOR DIRECTED VERDICT OR
JUDGMENT NOTWITHSTANDING THE VERDICT ASTO CAUSATION IN

- FACT -

~VAppellant contends there was no evidence of pr'oximate cause between the

) ofﬁcers’ failure to arrest Mr. Blandin on December 9, 2011 and Mr. Blandin’s murder of
, _Mrs. Blandin the following day, Decemher 10, 201 l -(App. Br. p 15). Appellant asserts
speciflcally that there was no evidence of .‘fca‘use infact” to support the jury’s verdiot, that
is, no evidence Mrs. Blandin ufould not have been murdered anyway had Mr Blandin

been arrested for CDV on December 9, 2011 (App Br p 16) Appellant argues the
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Estate “needed to present evidence that Avery Blandin would never have been released on.

bond or otherw1se would no longer have had the motrve and opportunrty to murder hrs

s wrfe (App Br p 16 see alsop 18) Appellant clarms thrs is why fallure'to arrest ;

' .clarms are 1nherently ﬂawed” or “mherently problematrc ” (App- Br pp 16 17 19)
',_Appellant ] argument is tantamount toa contentlon that law enforcement may never be
 “held llable for farlmg to arrest The Court should reject thrs argument
As this Court recently stated in Hurd v. Wzllzamsburg County
B , }Ordrnarlly, the questron of proxrmate cause is one of fact for the
" jury and the trial judge’s sole function regarding the issue is to inquire -
- whether particular conclusions are the only reasonable inferences that can
- be drawn from the evidence. Only in rare or exceptional cases may the
question of proximate cause be decided as a matter of law. If there is a fair
“difference of opinion regarding whose act proximately caused the injury,
then the question of proximate cause must be submitted to the jury. The -
particular facts and circumstances of each case determine whether the
question of proximate cause should be de01ded by the court or by the j Jury
353 S C 596, 613 614, 579 S.E.2d 136, 145 (Ct. App 2003) (crtatlons om1tted) See also
- C'Koester 12 Carolzna Rental Center, [nc 313 S C. 490,443 S. E. 2d 392 (1994) (plamtrff
need only estabhsh that defendant s neglrgence was at least one of the proxrmate |
concurrmg causes of hrs 1nJury, foreseeabrlrty isa questron of fact for the jury unless the ,
~ evidence is suSceptible of :only' one inference)' Hillv. York Counly Sherijj‘r s Dept. 3 13
| S C 303 437 S E. 2d 179 (Ct App 1993) (plamtlff need not prove the actor should have
' contemplated the partlcular event Wthh occurred and the defendant may be held llable
foranything' which appears to have been‘ a natural and probable’ co_nsequence of hlS _
" negligence). -

* Several witnesses, including both parties” experts and .l)._eputy Picone and Deptity - .
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Tyner testiﬁed about the cycle of domestrc v1olence (R p- 576 ll 16 25 p 618 ll 19-

20). There was ev1dence that Avery Blandin only became v1olent when 1ntox1cated (R p '_ :

458,11 16- 24 p. 474 1L o- 16 P:4T8, 1 1 p 479 13:p. 457 11.16- 22). There\Naszdso SR

-ev1dence that had Mr Blandin been arrested on December 9 201 1, he would likely have
: still been in Jall on December 10 2011 when he killed Decedent (R p- 482 11. 3 10 p

| .‘576 11. 6 25 p- 618 ll 16-20; p. 779 1. 22 p. 782, 1. 18) TheJury could have found Mr
,‘ Blandin could not have killed Decedent on December lOth 1f he was still Jall As the trlal

court noted, [p]roxrmate causation does not have to bev shown w1th exact ‘certainty.” (R.

C o p.14).

Appellant contends that “[t]h1s Court s dec1s1on in Thomas v. South Carolzna
‘ 'Dept othghways and Publzc Transp 320 S. C 400 465 S.E.2d 578 (Ct App 1995) is
disposmve and requires reversal (App. Br pp 17-18). The Court should reJect this-
B a_rgurnent. | '
- , | In Thornas, a motorist whose motor vehicle registration had been suspended ran
oner Thomas, severely injuring him Thomas sued the Department of Transportation, ~
., claiming the Department’s_ failure ,to recover the_ ‘motorist’s license plates and motor
vehicle registration ivva,s a proximate cause of Thomas’s .injuri'es. The trial court directed a
verdict _for the Department and Thomas appealed. |
‘ _This Court afﬁrmed. The Court note‘d that a plaintiff ‘ suing innegligence must
_prove, among other th1ngs causatlon in fact The Court added “[c]ausation in fact is |
3 ) proved by establishing the injury Would not have occurred ‘but for’ the defendant s

' negligence.” Id., at 402, 465 S,E.2d at 580. The Court held:-
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‘ ' To establish causation in fact, Thomas was required to present
o ,ev1dence that showed the accident would not have occurred had the
- Department complied with the statute in question. [citation omitted]. He
“failed to do this. There-is no evidence at all that even if the Department
" had taken Green’s license tag and car registration, Green, who had a valid
driver’s license, would not have been negligently operating either the
uninsured vehicle or some other vehicle at the time he ran over Thomas.
- We can only speculate about what he would .or would not have done had
" the Department recovered his license tag and car registration.
d
Thomas is distinct from this case in very meaningful ways. In Thomas; if the
' ,government had taken all the meaSureé the gevernment could have taken, those actions' -
would not have changed the motorist’s’ahirlity to commit the act he committed (driving a - »
~ vehicle and running off the roadway) which injured Thomas. Here, there is evidence from
Which the jury could have concluded that had the officers carried out their duty to arrest
and jail Mr. Blandin, then Mr. Blandin would have been incarcerated, he would not have
been intoxicated, and he would not have been able to kill Mrs Blandin on December 1_0,
- 201 l. The Jurors mlght have agreed with Appellant but they did not.

The trial Judge correctly deferred to the jury’s ﬁndmg of prox1mate cause. ThIS '

Court should do the same.

21-



IV. THE CIRCUIT COURT JUDGE CORRECTLY DENIED APPELLANT’S _
- MOTION FOR DIRECTED VERDICT OR JUDGMENT :
NOTWITHSTANDING THE VERDICT UNDER THE SOUTH CAROLIN A
- TORT CLAIMS ACT

, Appellant contends the trial judge should have granted him a _directed verdict or
judgrnent notwithstanding the verdict undet S.C. Code Ann. §§ 15-78-60(4) and 15-78;
'6.0(6) (the Tort Clairns ‘-Act) because neither of those sections “includes a gross negligence
. 'exeeption.” (App. Br. p. 19). Appellant aréues that because he did not assert imlnunity

| under any section that contains a gross negligence exception, then under Jonés v. Lott the .
- trial judge \lsias pr'eoluded from charglng gross negligence as an exception to absolute
immunity and Respondent is foteclosed from advocating the same. (App. Br. pp. 22-23).
.The Court should reject Appellant’s argument.
To begin with, Appellant c'oneeded at trial that a gross negligence standard
applied to every subsection under which Appellant claimed immunity under the Sonth
Carolina Tort Claims Act. This argument is thefefore not preserved for review.l
At the close of Plalntlfl’s case, Appellant moved for a d1rected verdict. (R. p. 673,
.21 - - P 679, 1. 5) Appellant pomted to Section 15-78-60(6) (R. p. 676, 1.15-p. 677, 1.
2) adding “[w]e also submlt that the other subsections as well as ... five and four and
three and two and one apply.” (R. pl. 677, 11. 3-6). Appellant pointed further to Section 15-
78-60(20). (R.p. 677, 11.7-9). Appellant stated, “[w]e respectfully submit that based on
. all of those except1ons to llab1l1ty, all of them, or at least some of them, apply to make the‘
sheriff’s office immune from liability in this case.” (R. p. 677, 11. 9-13). Appellant stated

that insofar as Respondent relied upon the CDV statute as a basis for liability, “we
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contend and Would subrriit that there can be no liability for any law enforcement ofﬁcer or
: agency under the crimlnal domest1c V1olence statute unless the act or onnsslon constitutes o
| 'gross negligence recklessness ysrﬂlfulness and/or yvantonness " (R pl 677 ll 14 2‘1)
' Appellant then argued that the actions in this case did‘not rise'to the level of gross_
ne’gligence. (R.p. 677,121 - 78,1 13), |
| " Respondent argued that Steinke1 and Proctor® “indicate that Vvyhenever‘you'are =
‘ .loohing'at those exceptions, yvhe_n any of those exceptions contain a gro_ss negligent .
standard, they’re all to be read in.conjunction with 'each other. And'so you 'read these B
exceptions with a gross neghgence standard And that sa factor for the Jury to consrder |
AYour Honor ” (R. p- 681, 11. 7-21; see also p. 681 .22 - p 682 l 19)
The trial Judge asked defense counsel if he had any response and he stated
(R p- 685, 11. 5 7) The judge mentroned charglng “the gross neghgence standard”
- (R p- 687 L. 1- 8) and the following exchange took place |

M. Harter: ., And I will tell you the Sz‘emke case, I agree with what the
'  Steinke case says if you put - - I mean, I don’t’ agree with it.

‘The Court:  Yeah, I understand.
. Mr. Harter: It doesn’t make any sense, you know. I’'m going to tell you -
- it doesn’t make any - - it stinks, it doesn’t make any sense. -
- But I understand where the state of - - the erroneous state of

the law - - but gross negligence is still < -

‘The Court: - Right.

! Stelnke \A Department of Labor, L1cens1ng & Regulation 336 S. C 373 520 S E.2d 142
(1999) ' -

2 Proctor v. Dept. of Health and Envrronmental Control 368 S. C 279 628 S.E. 2d 496
-~ (Ct. App 2006)
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;V‘Mr. Harte_r:_ Yeah.

~The Court . So, that would suggest to us that it'sa gross neghgence .
R .'standard ' : L

| Mr Harter Yeah.
: The Court , Even if we disag_ree \rvith that j.uri_sp'ru:dence, right? ’. ,
. Mr. Harter: - Yeah o N o
"~(R p- 687 1 11 - p 688 1. 2)
i At the close of all of the ev1dence Appellant renewed h1s mot1on fora drrected
} Verdict_, stating: ;‘I would renew the same motions that tye made earher since_ tye—have the
same grounds, same a'rgume'nts.” R. 13-,799, 11. 1-‘3). Appellant added,.“fAlso, with regard |
to the: issue of Tort Claims Act, II submit that there’s no liability; no showing of .
. negligence, gro'ss negligence or eonscious failure' to exerc.ise due ‘eare or failure to
f .exercise even slight care.” (R. p-799,1. 24 ‘- p. 800, 1.‘~3.)v. The trial judge denied the
A' 'motion, stating: | | | -
o ,,Also, .with.’respect to the state Tort Claims Act, I thinh you - -'t think you
- agreed that Steinke, however you pronounce it, pretty much cuts your feet
out from under you. And that argument suggest[s] that the standard is-
- gross negligence for all the enumerated exceptions. And I think that’s -
clearly set forth in that case. '
E (R .p. 801; 1L 19-25)_. Appellant offered no ﬁ,rrther argument on that pornt (R. p 802, 11. .‘
| 6-9)‘:‘ _ . _ : , L
The followmg day the Judge asked the partles to drscuss the Verdlct form, statmg _

JUSt to make certain, the standard isa gross neghgence standard obv1ously, for the |

Plaintiff "under the statute, but the srmple comparative neghgence.” (R. p. 807,11 12-1 5)
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Appellant s counsel agreed notrng the Verd1ct form ‘was “ﬁne ks (R p- 807 1. 21 24)

'The trial Judge noted the standard Respondent had to meet was the gross neglrgence ) |
: standard ” and Appellant ] counsel agreed (R p 807 1L 12 24)

: The tr1al Judge then 1nstructed the Jury and told .them that Plamtiff alleged that she :
.' ,suffered damages as a prox1mate cause of the Defendant s gross neghgence (R p. 819 ll
>5 6 p 820 1. 1-3, 11 20 24) The Judge also deﬁned “gross negllgence” for the Jury (R

p82015 p82ll6)

The Judge deﬁned cr1m1nal domest1c Vlolence as follows “It is unlawful to cause -
-physrcal harm or 1nJury toa person s own household member with the apparent present
ab111ty under 01rcumstances reasonably creatrng fear of i 1mm1nent peril.” (R. p. 821, ll | 19-
g 25). The Judge then read the relevant portron of the CDV statute. (R. p. 822 L1-p. 825 ,

L.

. The Judge gave the j Jury the followrng charge under the Tort Claims Act

‘ Ladres and gentlemen under the law i in the State of South
Carolrna generally speaking, a government enjoys immunity from suits.
However, in this case, the State of South Carolina has determined that
: immunity may not apply. And there are exceptions to immunity.

- . Now, under the relevant statute, the legislature sets out potential
exemptions that the State may have. I will read for you those potential_'
- exemptions under the law. Except where the Plaintiff proves gross
negligence, the governmental entity is not liable for a loss resulting from
- -adoption, enforcement or compliance with any law or failure to adopt or
- enforce any law whether valid or invalid, including but not limited to any
charter, provision, ordinance, resolution, rule, regulation or written policy.

The governmental 'enti_ty is'not liable'for'a loss resulting from
except in the case of gross negligence the exercise of discretion or -

judgment by the govemmental entity or employee or the performance or’
fallure to perform any act or serv1ce Wthh is in the dlscretlon or Judgment
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- of the governmental entity or e.mployee.vExcept where the Plaintiff proves
gross negligencé the governmental entity is not liable for loss resulting
- from civil disobedience, riot, insurrection or rebellion or the failure to ‘
. ,. pr0v1de the method of prov1d1ng police or ﬁre protection ' '
Frnally, except where the Plaznz‘zﬁ’ proves gross neglzgence the -
governmental entity is not liable for the loss resulting from an act or
~ omission of a person other than employee 1nclud1ng but not limited to the
“criminal actions of thrrd persons. -
B : '(R. p. 825,‘ 13- ’p.' 826, 1. lO) (emphasis added). Thus, the trial judge read a gross '
neghgence exceptlon 1nto every subpart of Section 15-78-60 the Judge read to the j > jury.
Followrng the 1nstruct10ns Appellant stated he had no exceptions to the charge addmg
we re fine.” (R. p. 827 1. 4- ll)

In his motion for Judgment notwrthstandmg the verdict Appellant contended
“Regardless of any alleged negligence that arguably could exist on behalf of the .-
defendant, the defendant is entitled to immunity as a matter of law.” Appellant set erth’

| the sections he contended granted him immunity_and stated, “Even if these provisions are.
- read in light of a gross negligence standard, the facts of this case are not such as to
‘ preclude application of the immunities preserved by S.C. Code Ann. § 15-78-60.” (R.pp. |
174-175).

At all times Appellant conCeded'the exceptions to the waiver of sovereign
immunity he argued were subject to an exception for gross negligence. At no time did
) 'Appellant make the argument he is makmg on appeal that is, because he 11m1ted himself
to only certam subsections that do not contam a.gross negligence standard the trial court

should,not have submitted the case to the jury under instructions that permitted the jury to

read a gross negligence exce_ption to the subsections of Section 15-78-60 that provide j
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_ eicc‘eptioris to the wéiVer of stii/éreign immunity. The Coiirt éhould hold Appellziiit t6 the
a‘rg.um'érits.he niadé id_l_irilng th¢ 'directed‘ Ver_dict inotioné. Séé RF T Managémeni Co.,
LLC v Tin.éley & Adams LLP, 399 S.C. 322,732 S.E.2d 166 '(2(51_2)’ (only itihe grounds
raised in the direcfed verdict motion _rriay properly be reasserted in a.TN ov rrioiidn; a. | |
motion for a JNOV is r_nerély a renewal of the directed Verdiét motion); First South Bank
v. South Cduseway, LLC, 4-14.‘SA.C. 434,778 S.E.2d 493 (Ct. App. 2015) (a motion for
judgment ‘no-twithstanding the verdict under Rule 50(b), SCRCP is a renevizal ofa diregted
Verdic't motion). Thereforé, Api)ellant’s arguments on this matter are not preserved for
appeal. Eg Pikaartv. A & A Taxi, Inc., 393 S.C. .312, 713 S.E.Zd_267 (2011) (a matter
may not be presentéd for the ﬁist time én appeal; rather, it must have been bcith raised to .
and ruled upon by thi: court below). |

lEven so, Appellant’s argument on this point is wroiig. In Plyler v. Burns, the
Supieme Couit scrutinized how the factual allegations related to the various parts 6f

| Section 15-78-60 witii potential application. The defendant had asserted several

exceptions, t}ie' plairitiff asked the trial court to consider other exceptions, and the trial

court obliged. See 373 .S.C. 637 651-652, 647 S.E.2d 188, 196 (2007). The-Cdurt stated,
“Wheri a govérnme':ntai entity asserts- an exception to the waiver of iinmunity and any - :

: Other appli(:able excépti(in contéins a gross negligénce standard, the Court mus'i read the

- gross riegligence s’;andard, into all of tiie exceptions under which the entity seeks

) immunity.” Id. at 651, 647 SE2d at 196 (eniphasis gdded).

i"his Cciuft fqllowed the same approach in Chakrabarti v. City of Orangebufg,

applying the licensing provision in Section 15-78-60 even though. it was not pled." See
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| 403 S C 308 319 320 743 S.E.2d 109, 115 (Ct App 2013) (“When an exception that
contains the gross negligence standard apphes toa case the gross neghgence standard is ‘:'

I read 1nto any of the other apphcable exceptions ”) Courts do this to keep the Tort Claims

Act from being a nullity. If a governrnent defendant could plead} 1ts_ Way around gross |

" 'negligence, th'e' Act’s waiver of sovereign immunity would be a shar'n; »’

- .’Appellant contends Joriés v. Lott holds that a government_defendant niayvexert
control over which subsections of section 15-78-60 .are\ in play. See 387A S.C. 339,'348, L
692 S.E.2d 900, 9"04-05"'(2010).' (App. Br. p. 22). That is, because Appellant chose notto |
assert any of the subsections under Section 15-7-8-.60that contain a gross negligence |
: -exception, then even if that section applies to the facts of the case, the govemment
- escapes liahility for its tort.. (App.iBr. pp- 2‘2-23). This Court'should not be persuaded by‘ ,

' this argument. |

- .Respondent acknovvledgesthat Appellant’s argument is‘. partiallv accurate: A - -

' idefendant is free to place provisions of the ’Tort Clainis Act.in play by pleading them. . -
And the Court in Jones did state that the gross negllgence standard did not apply because
the government “did not plead a section containlng a gross neghgence standard Jones,
at 348, 692 S;E._2d at 905 |

“Jones v. Lott was decided, however, on the two-issue rule. The petitioner lost

: becau_se he failed to appeal the lovVer court’s ruling that police protection applied. 387. |
S.C. at 348, 692 S.E.2d at 904: | l?urther, this Court noted in its opinion inl..‘]ones. thvatv'thev |
governrnent raised an additional subsection of vthe Act and held the presence of that

- argument in the record served as an additional sustaining ground, and the Supréeme Court
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aéreeci. ane's"inilol\'les npplicntiovnvof rules of error preservation and appellate practice so,
that any discussionlo'f 'snbstantive'law Wés not essential to the disposition of the appé_al. N '
- Althouéhvadrnittedly 'Jone's‘contains langnage that supports Appellant’s eirgument,thét o
langueige is dictum and is inconsistent with other decisions that are directly'_on-point and. .
~ binding. Furtherrnore_, Joﬁes nas never been cited for the restrictive ruie mentioned 1n
thait dictum.‘Under 'Plyl-ériand‘Chakrabarti this Court rnust affirm.’ |

4. A defendant niay not use strategic pleading to avoid sections of the Act implicated
' ny the facts; That interpretation is inconsistent with this Court’s' decision in Chakrabarti
as well as the Supreme éourt’.s decision in Plyler. That interpretation is also ineonsistent
with the Suprem‘e' Court’s decision in Steinke v. Department of Labor, Licensing &
Regulation, 336 S.C.i 373,520 S.E.2d 142 (1999) aind this Court’s decision in Jackson v.
Department ofCOrreciions, 301 S.C. 125,390 S.E.2d 467 (Ct. App. 1989), aff’d 302 S.}C'.' ’
519, 397 S.E.2d 377 (1990). These are the bellweather cases explaining why the Tort
Claims Act’s sections are to be read together and those sections that apply to the facts of
the case ceinnot be exclud'ed simply because the government refuses to plead‘ thern. :

B Also, Appellant did plead a section of the Tort Claims Act that contains a “gross
negligence” exception.. .(R..p. 163, { 11). Appellant pled and asserted several-proi/isions '
ofISection 1.5-78-60, inciuding (25), Wnich provides: “responsibility or duty including but
‘not limited to supervision, protection, control, ‘conﬁnement, or custody of any student,
patient, prisoner, inrnate, or client of any governmental entity, except when the' _
~responsibility or duty is exercised in a grossly negligént manneri...” (Emphasis added).

Appellant’s argnment is, therefore,' based upon a false premise.
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F1nally, the Court should con51der the prov151ons of Code Sect1on 16- 25 70,
- whlch governs arrest for cr1m1na1 domest1c Vlolence The statute prov1des

In addltlon to the " protect1ons granted to the law enforcement ofﬁcer and
law enforcement agency under the South Carohna Tort Clalms Act, alaw
enforcement officer is not liable for an act, omission, or exercise of
discretion under this section unless the act, omission, or exercise of

discretion constitutes gross neglzgence recklessness wzlfulness or
wantonness. : <

S.C. Code Ann. §'1_6-25-70(I) (Supp 2016) (emphasts add_ed). This section addresses .
more specifically the l»iabilityl lot" law enforcement ofﬁcets responding to a CDV call, and
therefore controls over the more general provisionscf the Tort Claims Act. See}Capcol of
Sumrnerville, Inc. v. JH. Gayle Const. Co., 368 SC 137, 142, 628 S.E.2d 38, 41 (2006) '
(“Where there is one statute addressing an issue in general terrns and another statute |
dealing with the identical issue in amore specific and deﬁnite manner, the more specific
statute will be considered an exception to, or a qualifier of, the general statute and given
snch effect.”).

Acccrdingly,~ this Court Shculd rej ect Appellant’s invitaticn to adopta rule
permitting the éovernment to manipulate which exceptions t‘o. the ‘waiver cf_ sovereign
immunity apply to the facts of a particular case so as to .enj oy complete immunity where
the law would otherwise permlt a Jury to determme whether the govemment should be
liable. Even if the Court adopted such a rule, Appellant pled a subsection of Sectj(_)_n'_ulplS_- '
78-60 that contains a “gtoss negligence” excepticn 'slol that the dictnm from Jones v. .Lott
o nvould not apply. The Court sh_onld affirm the ttial court’s denial of Appellant’s motion

for jndgment on this ground.
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CONCLUSION |
o For the réasbns stated this Court shoulci afﬁnﬁ the tl.ria.lv j_udge’s‘ disc_reﬁbﬁary
' decisions denyiﬁg Appellant’s motions for new triél. The Court Qhou1'df also affirm the
N trial judgé;s denial of Appellant’s mo_ﬁoﬁs for directed verdigt and JNOV. |
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