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STATEMENT OF ISSUE ON APPEAL
- Whether the trial judge erred in admitting an out-of-court photo lineup identification
o Wher_é the »ey'ewitn've‘ss who identified Appellant had only seen him once before, thereby implying

o - -that ,u'n_n_ecess'ary and unduly suggestive police procedures were used in order to ensure that -

- '_Appéliant vs'/:a:s‘idéﬁtiﬁed?_;\




' STATEMENT OF THE CASE

A York County Grand Jury indicted Appellant at the November 2015 term of General

R Sess1ons for dlstrlbutlon of crack cocaine. R. 311. His case was called to trial on June 20 2016

k before the Honorable John C. Hayes III and a Jury A551stant Solicitor Matthew Shelton

& 8 ‘appeared on behalf of the State and Melissa Inzenllo represented Appellant R. 1.

At the conclusmn of the trial on June 21, 2016 the jury found Appellant guilty as ‘

_1nd1cted R 291 ll 2 8 Judge Hayes sentenced Appellant to twenty years’ imprisonment. R.
304, IL.1-10.

ThlS appeal follows



ARGUMENT
The trial judge‘erred in admitting an out-of-co‘urt photo lineup identiﬂcation where
the eyew1tness who identified Appellant had only seen him once before, thereby implying

-that unnecessary and unduly suggestive police procedures were used in order to ensure '

STATEMENT OF FACTS

' In 2015,Derr1ck Doss uvas working was an infonnant in York County. R. 33,112 — 14..
L : He approached law enforcement officers and advised them that he could buy crack cocaine from
. .a person knouvn as Pot'tie.‘1 R. 33 1. l15 —24. He received a payment of sixt}r dollars following
. | the controlled buy durlng which he purchased fifty dollars’ worth of crack cocaine from Pott1e '
| R. 139, . 3 - 1R, 145 1.3 - 10.
| Prlor to the start of trial, Appellant moved to suppress an eyewitness identifications of

gy Appellant under Nerl v. Biggers. R. 32 84. The State proffered test1mony from two witnesses, |

.,Derrrck Doss and Invest1gator Leland Harrelson At the conclusion of the hearing, Defense

. ,counsel argucd that because Doss only met Appellant on two occasrons, his identification was

! ,.-;l'itherefore unreliable. R.75,11.21-25; R. 78,1 14~ R.79, 1. 20,

- _i'Derrlck Doss |
Doss tcstiﬁedv durmg the pretrial hearing that he was working for the York County Drug
g Unit in June 201_5. R. 33, 1. 12 — 14. On June 12, 2015, he told officers that he could purchase ‘

v""crack_cocaine from someone named Pottie. R. 33, Il. 15 — 25. Although Doss did not know

-1 Although the name “Pottie™is also spelled “Pootic” at times in the transcript, for ease of

reference the undersrgned will utilize the original spellmg offered by the Assistant Solicitor. R.

Lo ‘f33 L. 23.



s Pottie’s real or legal name at the time, he maintained was still able to purchase crack cocaine

from h1m and that Pottre was Appellant R. 34, 1l. 1 — 4. Doss allegedly made additional

purchases from Pottle on August 7 and August 20, 2015. R. 34 1. 6 — 13. Between the June 12

,- - and August 7 purchases, Doss leamed that Pottie also went by the name of Lucky. R.34,11. 14 -

S 24:

lD'oss set up each of the buys. R. 35, 1. 18 — 20. Outside of the three purchases that '

' '1nvolved law enforcement Doss allegedly also bought crack cocaine from Pottle on a number of

S :':':other occas1ons R 39 ll 3- 11

- On August 5 2015 Doss was shown a collectron of photographs by Investlgator Leland
. "'Harrelson R 39 L 16 R. 40 L. 1. Accordlng to Doss, an 1nvest1gator was present in the room,
' 'an_d Doss wa’s told ‘o take [hls] trme and ° that the person [who he purchased the crack from]
l_ E may or may' nOt be in the photos.” R.41,1.2-6; R. 45, 11. 15 — 23. Doss identified Appellant
o as the seller. R. 42 1L, 1-24, V'
On cross exammatlon Doss admltted that he sometimes dealt wrth other 1nct1v1duals or
5 d1d not see Pdttie When.purchasing the drugs. R. 46, 1. 14 — R‘.V4-7,,1. 5. The only times he saw
Pottte,'facejto-face .'wer_e during the unauthorized buys and on the first purchase involving law
| :»’ehforcement. 'R-.‘4t7,A 112— 5. | |
o ,:I'nVestigator Lefland Harrelson
| “vHarre_'ls_on met.uvith Doss on June 12, 2015 in order to set up a controlled buy. R.51, 1.

- 20 -R.52,1. 8. After the purchase was completed, Harrelson contacted officers with the Rock

T -'Hill Street Crimes Unit in order to determine Appellant’s real name. R. 53,1 15 -R. 54, 1. 23.

Ep ';Harrelson then "g_.enerated a lineup which he showed to Doss. R. 56, 1. 15 —22. He used black



a.hd white pictures whic'hvdid not indicate height of the individuals in the photographs. R. 68, 1.

S19-R.69,1L13.

At the cohc_luéion of the Neil v. Biggers hearing, the trial judge ruléd that he was not

going to suppréss the use of the photo lineup as a basis for Doss’ in—court_idehﬁﬁcation of
o A_ppellanﬁ R. :83','1.- 3-R. 8‘4, I. 11. Defense Counsel renewed Appellarit"s objections to the

" admission of ‘photo 11neup evidence dur_ing‘trvial. R.213,11. 18 - 23.

DISCUSSION

- . An _identiﬁcatibri.proéedure that is unnecessarily suggestive and conducive to irreparable

o 'r_r'iistéken _idéntiﬁcatibn violates an individual’s right to due process of law. Stovall v. Denno, 388

US. 293 (1967); State v. Moore, 343 S.C. 282, 286, 540 SE2d 445, 447 (2000).

- In Neil v. ‘Big,qe‘rs,'. tﬁe V.U_nited States Supreme Court set forth a two-pronged inquiry to determine
- iwh%cther dﬁe pfo'ceés féquireS;suppré;ssion of an eyewi;[héss ideﬁtiﬁcation. Due procesé requirés
‘ é:oufts"to :'a\s}s;evss,', on -'a"éase-by-case' basis, whether the identification resulted from unnecessary
o and undulysuggestlve pdlice pfoccdur_es, anci if 50, .w-hetherbthe out-of-court idc_:ntiﬁcati.o.n was -
B nevertheless is:Qb.'r‘e:liab_le that.n(:) "substa-mtial likelihood of misidentiﬁéation existed. 409 U.S. 188,

7 93 SICt. 375,34 L.Ed.2d 401 (1972).

- Ifa suggestivé_ out-of-court identification procedure created a very substantial likelihood of 1

o irreparable hlisidéhtiﬁcation, the in-court identification is not admissible. Manson v. Brathwaite,

' 432 U;SV.. 98 (1977). Under the totality of the cirqimstan‘ces, the factors to be considered in

- .asséss_ing the -reﬁability of an otherwise unduly suggestive identification p’rocedure are: (1) the

" witness's Qpbortuhity to view the perpetrator at the time of the crime, (2) the witness's degree of

i i_attentiori, (3) the anufacy of the witness's prior description of the perpetrator; (4) the level of



‘ certamty demonstrated by the witness at the confrontation, and (5) the length of time between the

.'-.‘-:_, * crime and the confrontatlon Manson v. Brathwa1te 432 U.S. 98, 114, 97 S Ct. 2243, 53 L.Ed.2d

; -140 (1977) (citing Biggers 409 U.S. at 199-200, 93 8.Ct. 375).

Outs1de of the unauthonzed buys; Doss’ only time to view Pottie was on June 12, 12015

E ,,."bdurlng h1s ﬁrst buy R 47, 11. 2 5. In fact, prior to that date, Doss had only known Pottie for

S , 'two or three days R. 141 11. 8 - 10. Doss met with Pottie in a parkmg lot on Riverview Road in -

'R_ock Hill. -R. 38, 1. 7—22. -The in-person meetmg on June 12 did not allow Doss enough time

to ‘memorize the details of Appellant’s face in order to allow him to identify Appellant out of a

L blackand white;:sele_ct'ion of photographs.

- The black and white nature of the photographs also distorted Doss’ perception of skin

REEES tone.v-, As Defense Counsel argued following the Neil v. Biggers hearing:'

[I]tis a l1ttle bit confusmg, suggestive in the fact that it is unclear as to who was in

the lineup. - It doesn’t - - Because of the way the photo lineup was [ ] done, it’s

: unclear as to the skin tone of the men, which I think would be one of the qualities
j that Mr Doss hlghhghted in his description of Mr. Hughes

i ;.R 76 11, - 16.
" Doss prev1ously testified that the descr1pt1on he gave of Appellant was that he was “about

| ’as tall as [Doss] about [Doss ] same age, dark skin, black male” with a short cropped haircut. R.

'-_‘-4_5, 1.1 - 8. However, when Harrelson prov1ded the photo lineup to Doss for identification

o purpo‘ses, Harrelson did not offer any details about the “varying degrees of skin tone, [including]

4 light skin [and] dark skin, in any of the pictures in the photo lineup”. R. 69, 11. 10 - 13. Because

'-_this information was not ascertainable, the lineup was unduly suggestive and should have been

excluded. -



CONCLUSION

. For the foregoing reasons, Appellant’s conviction should be reversed and this case should be

iR remanded to the York County Court of General Sessions for a new trial.
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