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ExhibCF 7

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
N FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON" CIVIL ACTION NO.: 2014-CP-10-7706
TERRELL MCCOY, #256070), < -
Q. = =,
, Tt 22 (
- Plaintiff, 2 % R
- .25 2 O
oo 5 - | ORDER * % 3
LRVUER SO
2
NORTH CHARLESTON POLICE %‘@- o
DEPARTMENT AND SERGEANT s
THOMAS DECKARD,
Defendants.

This matter came before the Court oﬁ a Motion to Dismiss filed by North Charleston
Police Department and Sergeant Thomas Decker (“Defendants”). The Court heard arguments on
the Motion on May 7, 2015. Present at the hearing were Kevin DeAntonio and Robin Jackson
for the Defendants and Terrell McCoy, pro se (“Plaintiff). Afte’r hearing arguments and
reviewing the filed Complaint and Motion to Dismiss, this Court hereby granis Defendarits’
Métion to Dismiss.

Plaintiff filed this action agz;inst the governmental defendants pﬁrsuant to the South
Carolina Tort Clailﬁs Act, S.C. Code Ann. § 15-78-10 to -220 (“1’CA;’), wh?cﬁh “is the exclusive
and sole remedy fér any t'art connuiiied by an employee of a governmental entity while acting
within the scope of the employee’s official duty.” S.C. Codel Ann, § 15-78-200. “[A]ny action
brought pursuant to f{the TCA] is forever barred unless an ac-tion is commenced within two years
after the date the loss was or should have been discovered.” S.C. Code Ann. § 15‘-7.8-110.

The date on which discovery of the cause of action should have been made is an
objective, rather than a subjective, question. Hackworth v. Greenville Cnty., 371 SC 99, 103,

637 S.E.2d 320, 322 (Ct. App. 2006).
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In other words, whether the particular plaintiff actually knew he
had a claim is not the test. Rather, courts must decide whether the
circumstances of the casc would put a person of common
knowledge and experience on notice that some right of his has
been invaded, or that some claim against another party might exist.
Young v. S.C. Dep’t of Corrs., 333 S.C. 714, 719, 511 S.E.2d 41 3,416 (Ct. App. 1999),
The Complaint alleges that Defendants withheld and ultimately destroyed potentially
exculpatory evidence—a 911 recording—related to Plaintiff’s criminal trial: According to the

Complaint, Plaintiff was convicted on February 6, 2009. The Complaint furthe( states that,

during an in camera motion hearing during the trial, Plaintiff argued that the 911 tape should

have been turned over and that his public defender had requested the tape from the Solicitor’s
Office three years prior. The Complaint then states that the Solicitor trying the case explained to
the trial judge that the recording would have been kept for a certain period of time and then it
would have been destroyed. Thus, it is evident from the Complaint that Plaintiff was awarc, at
his February 2009 trial thau the 911 tapc no longer existed. Therefore, any cause of action
arising out of the destruction of fhe 911 tape accrued at that timé.

At the May 7, 2015, hearing on Defendants’ Motion to Dismiss, the Court reviewed the
transcript of the February 2009 motion hearing in order to verify that Plaintiff was, in fact, put on
notice al iiai llcaring thii ihe tape no longe'r existed. The transcript shows the criminal trial
judge told Plaintiff:

“[Plaintiff’s public defender] said back when she used to represent
you, her office tried to obtain {the 911 tape], and they were
informed it didn’t exist. So, again, it’s one of those deals where if
you had it, I would let you play it probably, but if it doesn’t exist, I

can’t create it.”

Tr. of Hr’g at 636:1-6.
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Plaintiff filed his Complaint on February 18, 2015, more than six years after he became
aware that potentially exculpatory evidence was destroyed prior to his criminal trial. Therefore,
Plaintiffs claim is time barred by S.C. Code Ann. § 15-78-110 as having been commenced more
than two years after the cause of action accrued.

THEREFORE, the Court grants Defendants’ Motion to Dismiss and dismisses

Plaintiff’s Complaint with prejudice. This Order ends the case.

CM/

ANDIT IS SO ORDERED.

. 2015

Charlcéton South Carolma




STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
Terrell McCoy, #256070

Plaintiff,

VS.
North Charleston Police Department, et al.,

Defendant.

S Nt Nt N et it Nt Nt e e’ ot

FOR THE NINTH JUDICIAL CIRCUIT

CASE No. 2014-CP-10-07706 . A
.@ ¢ &
() RPN ,
| o gy S,
ORDER DENYING MOTION.TO 3o \\/Q
RECONSIDER B S P
G i, %,
r't;,_\,n /.
2% -
%%,

This matter came before this Court by way of Plaintiff’s Motion to reconsider Judge J .C.

Nicholson, Jr.’s order dismissing Plaintiff’s complaint with prejudice. Judge Nicholson recused

- himself from this motion and the parties went forward with this motion to reconsider before this

Court. The Plaintiff argued that he was not aware that the 911 tape at issue in this matter was -

destroyed until June 20, 2014 and therefore under the discovery rule this matter should not be

time barred. The Plaintiff was at the very latest put on notice that the tape was destroyed in

February 2009 at a motion hearing during the Plaintiff’s trial. Consequently, the Plaintiff’s

motion does not raise any novel issues for the Court’s consideration

Therefore, the Plaintiff’s Motion to reconsider is Denied!

AND IT IS SO ORDERED!

Febmarygz 3 ,2016
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Circéit Court-Judge
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versus North Charleston police department

e (Tt \ N o S
[ T'(\\, how are YOu Qoing o Can .

THE PLAINTIFE: Good. How are you doing?

what -- this is a motion to dismiss?

MR. DeRANTONIO: A motion to dismiss kased cr-

the statute of limitations.
THE COURT: All right. For the réccrd,

who 1S here —--

ME. DeANTONIO: Chet DeAntonio. This 5o

Fobin Jackson on behalf of the defendants.

THE COURT: Okay. It's a motion to dismiss

on the statute?
MR. DeANTONIO: Yes, sir. He filed the

alleging that grossly negligently the

[

defendants falled to produce, I guess; exculpatory

evidence at his criminal trial. He was convicred iy

~}Nmr e M
February of 2000.
CEE COURT:  What have they failed
to you?

THE PLAINTIFF: Sir, it's not what they

13




4 Pl L [T ’ ! [ TS l S I _) - .
wornla 1ikve to ostate that the defendant's motion o
Glismliss is without mevit.

THE COURT Wels, let me heay him firsi, ars
I'11 listen to you, okay? Let me hear you on your
motion.

MR. DeZNTONIQ: The sclicitor f;

@]
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j
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onvicted, theyv had a motions hearing where he brought up

the issue that they had asked for the 911 tape that

P

hadri't been produced, that -- the solicitor said he hac

rever seen it and that it was probably destroved because

1t hed been over three vears.
bl

So at that time, in 2009, he was aware ithnat
there was a tape that was made and was exculpaiory

that wasn't b

®

ing produced, so I would argus tho =7 o0t

- D ode o~ = m

i ;L_rll.J"’le‘/I -

,\
II\I
e

i to run ~eblualy 002 when he wias

U

s

convicted, so this claim was brought six years later.

THE COURT: When was he tried?

MR, DeANTONIO:  February of 200%. That was
Wung Jury in —-—
THE COURT: February when, 2000 when?

MR. DeANTONIO: 2009.

i
I




MR. DerNTONIC: The éth.
THE COURT:  Febrnary 6, 2009 was 1ire 11531

ME. DeRANTONIC:  Yes, Your Honor. That was
the conviction date.

THE COURT: All right. When did he file the

MR. DeANTONIO: February 18th, 2015.
THE COURT: When did he serve it?
MR. DeANTONIO: T know the detective was

served later, on April 1st. I know the defendart vias

THE COURT: April 1st, 20157
MR. DeANTONIO: It shows the individual

know the agency was served prior to that.

3
it
h
}.J -
)
D
=~
H

THE COURT: So sometime prior tc Zpril 15th
the’agency had been severed; 1is that correct?

MR. DeANTONIO: Yes.

THE COURT: So you're saying Febwuary @il
<009 would be the -- T guess the latest, is that correcs
the date that he was convicted?

MR. DeANTONIO: That it began, yes.

—

-
”
i

O

OURT: Did he make the rocues’

=]
LI

that trial for that 911 tape? Where did it come Ly

Pefore? 1've seen you in here before talking about the

20
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tuallsy i ar=ve!
cuaLlly, when 1 IaYsi Came

up belfcre vou, I filed & lawsult on the Freedom of
Information Act.
THE COURT: That's right. Freedom of

Information Act. When did you file that lawsuit?

]

1

o B S TR

Fh
}_J
h

HE FLAINTIFE: That was

b

THE COURT: 7You tried to get it unasr B0,

(@]

They said they didn't have it, so I dismissed vour

lawsuit, 1f I remember correctly, right?

evidence in my lawsuit, and after I received that
evidence, the lawsuit was dismissed, but I think that
acticn was filed in -- I'm trying to find it right now

THE COURT: Are you familiar with that one”

MR. DeANTONIO: feah..

THE PLAINTIFF: It was filed in 2070

THE COURT: 2013. All right. And what dic
he sue on this time? What was the cause of action?

MR. DeANTONIO: Just gross negligence under
- the Tort Claims Act against the police department;

THE COURT: Because they failed to nrocuce

MR. DeANTONIO: 1 guess for destroying the

evidence.,

21

THE PLAINTIFE: You made them produce certain
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(2l

ME. DeRENTONIO: Well, he said -- T guess the
disclosure would have been useful at the trial. It coul.
have excnerated him, and he's basically saying that the

@11 tape would have rebutted the testimony cf cne of the

/[“r

ate_s witnesses, and because of that --
THE COURT: Was it available at the fifst
trial?
MR. DeANTONIO: It was not. It was. never
preduced at aTl |
THE COURT: 211 right. Mr. McCcy, *rars's

one-year statute of limitation on the state Tort

THE PLAINTIFF: . If it may please the Court,
would like to state that the defenddnt s motion to
dismiss 1s without merit.

First, the defehdants state that the civil

action 1s disqualified by the statute of limitations
South Carclina Tort Action 15-78-10.

This is not true, Your Honor. I was

convicted February €, 2002, and my standoy coursod o ile

e
RN
LA

& Ctimely appeal. appeal was denied by the Court of
Lppeals.

THE COURT: What did you appeal on,

22
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T TP R 2 1o vy wver e e
can't knowingly and intelligently waive my right to

effective counsel.

[2))

I represented myself in that trial.

D
A
wl
pu—

!
N

THE COURT: And the Court of Appeals
the direct appeal?
THE PLAINTIFF: It was denied in Neoyverier

<011. My appellate counsel filed a' petition for
rehearing, which was denied on Décember 19, 2011. He
then filed a petition for writ of certiorari in the Soutr
Carolina Supreme Court, which was denied on March ¢,
2013. | |
THE COURT: March what?
THE PLAINTIFF: March 6, 2013. The remitte:
d to a lower Court on March 8§, 2013, affirming
my loss of 1iberty, loss of employment, loss of
reputaticn, et Cetera.v T filed the civil acticy ag;i@fl
Your Honor, the defehdants also allege
was aware of -- |

THE COURT: Hold on.a second.

THE PLAINTIFF: I'm™sorry.
THE COURT: All right. Go ahead.

THE PLAINTIFE: The defendant also alléged i

was aware oI the destruction of the 911 tape recording

A3
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v U JR R oy A - P
! v G LenQante Cannol Rroduce any avidgernoe u
S TS TN T ah e e [P | B, T~ e 7 - .
WOLOH WIoloshow me2 or my standy cocunsel, Lorene Dioator,

t
what I claim as my lawful pursult under South Caraling

code 15-70-30(f). This is rot true..
Therdestruction of the 911 tape raco i
the defendant would ke an essential element in rhe
regligence action, which are duty'ef care owed v the
deferidants to the plaintiff, the breach of that duty
ligent act or. omission, and damage would he caussed
Negligence, gross negligence, intenticral

conscious failure to do something --

SIS TIDIT 7\ 3 T F — 1 B S, Lofe T, T
TEE COURT:  All that may be true, Mr. siolo

put you still got a time limit on filing it.
THE PLAINTIFF: But Iisaid ﬁhe T
ssued bo the lower Court on March 2, 20172,
aorion was brought --
THE COURT: [id the tape come up in the

irect appeal?

Q.

icn of the 911 tape reccrdin

g am

ps]

}: i :"‘\
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THE COURT: Did you file & PCR?

THE PLRINTIFF: Filed & PCR, yes=.
THE CCURT The grounds for the PCE was whet !
THE PLAINTIFF: That -- T had got so many

grounds.
THE COURT: Well, concerning that tape, was

that ised on the PCR?

=
)
0

THE" PLAINTIFFE: That's one of my issues.

THE COURT: What is the status of ycur PCR?

THE PLAINTIFF: That's pending.

THE COURT: Has it been heard?

THE PLAINTIFF: Not yet, sir.

~ THE COURT: All right. So you don't have =z
hearing date vyet.. |

~ THE PLAINTIFF: No, sir.

THE COURT: What did you put in the
PCR concerning the.911 tape not being produced at trial,
or did you'?

THE PLAINTIFEF: I filed my PCR like five dawvd
after the remittitur was handed down to the lower Court
in 2013,

THE COURT: What did you say? 5o o
¢t your application for PCR?

THE PLAINTIFF: Yes, sir.

25



MATT T .

then hand it to me.

THE

I

that the Y911 tape was destroyed until I filed a lawsuit,

and I received my interrogatories on June 20, 2014,

THE
destroved?

THE

of North Charleston.

THE

THE

THE

THE
interrogatory.
to see it.

THE

McCoy?

murder?
THE
THE
represent you on

THE

Davis 1s representing me in that case.

. COURT: Okay. They convict you of

PLAINTIFF: I didn't actually find cut

COURT: When did you find out 1t was
PLAINTIFF: June 20, 2014 from the cits

COURT: June 20, 20147?

PLAINTIFF: Yes, sir.

COURT: Was that the FOI hearing?-
PLAINTIFF: Yes, sir, during the

I got the evidence right here if you want
COURT: What were you charged with, Mr.

PLAINTIFF: Murder.

PLAINTIFEF: Yes, sir.
COURT: Somebody been appointed to
a PCR?

PLAINTIFFE: Yes, sir. I have -- Rodney

i
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- on the door, and he got shot ‘gun inside his house.

gave two statements first. She gave two statements, then

she gave another statement to the police department. In

quys, was inside her house and we was drinking, doing

TR LT ey SRENE 2 ;
said zbout how you felt like this 911 taps wows - o e
vou.  What -- you told me an FOT hearing, bot e 't
know what vou said.

THE PLAINTIFE: If you would like me to

explain --

THE COURT: Just tell me what vyou think the

911 tape had to do with the trial.
THE PLAINTIFE: The 911 tape -— well, it

would have disclosed the name of a witness who called &1
and }eported what she seen under the exéited utteranog,

I don't know what rule it would fall under, but =i
called 911 and stated that the guy who got shot got  Shos

outside first, and he ran to an apartment and he bhanged

But the witness who testified against me, shd

{

her first statement, she said me, along with two cther

drugs along with her and that me and this guy got into &
argument and --—
THE COURT: Well, did she pick you out as ti-

shooter? ' ~

THE PLAINTIFE: No. She states that —-- she

N
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| RN T ) | - - - - N T I T PO
Isrother b don't have nc brother named Travie Johoieon,
- A F I R T N . : a8 : ~ ] —_
anc that's how the police is in it. She said Sleezie,

aying thet I was her boyfriend, Travis Johnson's,
Frother. T did not have no brother named Travis Jobnscs .

So the warrant that they have --

THE COURT: Well, how would that ©17 ¢ .«
~

-

have made any difference whether you were involved in tisz
shooting or‘nob.

THE PLAINTIFF: Because the evidence at the
crime scene, it showed that the door had been kicked
cpen. The crime scene pictures show photos of the docr
crack open, photos of the blood all.over the floor, but
she stated that -- the witness, the State witness that
testified against me,.she said that we was all inside ti.
house and I shot him inside the hduse and ran out the
hcuse. , : .

THE COURT: Okay. All right. Thank you.
Jjust ccouldn't remember what you told me at the last
hearing. | |

THE PLAINTIFF: Also, Your Honor. There was

DNA evidence in that case. I just submitted my claim

form on March -- I mean, on April 25th because -- &lso

for the same thing, because there was DNA evidence that

was found at the crime scene. Detective Angela Bunker

PRt
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Dack in 2008, Z006, to collect evidence at the crime
scerne, so therefore the blood that was on the-window, !
the bedrcom window, which was blood smeared into that
room --

THE COURT: I understand, but that's —-- the
issue is not what your cause of actions are, the issue is
whether you submitted it timely, okay?

THE PLAINTIFE: I just amended my complaint .
I amended my complaint.

THE COURT: Well, Mr. McCoy, you either hao
Lo start within the time period or you don't. The
guestion 1n your case is when does the time start
running, okay?

THE PLAINTIFF: March 8, 2013.

THE COURT: I know that's your positiori.
Thelr position is much earlier, okay?

THE PLAINTIEE: P\ight_..

THE COURT: Okay. Let me read this. rou'rs
too verbose, but I'm reading it.

All right. I've scanned it real ouick.

you raise the issue about the destroyed evidence i here

THE PLAINTIFE: They destroyed the

construction of the bhlood DNA and —=

A9
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THE PLATNTIFF: .Because I didn't krow that
the tape was destroyed until June 20th of 2014 when T
tiled the FOI.

THE COURT: Bailiff, give this kack :c
Mr. McCoy. All right. Mr. McCoy, when did Vo i
know about the tape bocause you filed a FOI to get the
tape.

THE PLAINTIFF: No, sir. I didn't file an

from the dispatcher Gene Fowler because they told me
there was two Gene Fowlers that worked for the North
Charleston police department at the time I filed my

subpoena. I have that also. I have the document if

e

want to see that too.

Beth Willard, she's with the citwy of 1
Charleston, I asked for a printout of all the citioers
who work for North Charleston department with that same

st name. They told me that's when they told

o

name and 1
me, boom, we only have one person that works named Gene
Fowler; therefore, they lied to me. They lied they’re
me, so therefore she's in contempt of Court becausc 5he
never came they're my trial.

Also, during my interrogatories, I asked th

question, and then during my interrogatories, 1 asked,

36

FOI to get the tape. I filed the FOI to get informaticr




THE COURT: I don't need it. Just tell me.

THE PLAINTIFFE: I asked them, was the ©11
tape destroyed? They said yes. And I said, cculd vou
please tell me the date, the month, the date, and tho -
year --

THE COURT: So absent the interrogatories —-
you put in an interrogatory was the tape destroved?

| THE PLAINTIFE: Asked them was the ©ape
destroyed.

THE COURT: And the interrogatory said it
did.

THE PILAINTIFF: Yes, sir. And then I asked
them, can you please tell me the month, the date, and th=
year’s

THE COURT: What wds the date you found Fh'at
cut on interrogatories? {

THE PLAINTIFE: June 20th of 2014.

THE COURT: That'é when you got the
interrcgatories?

THE PLAINTIFF: Yes, sir. I got it right
here if you want they're see it. '~

THE COURT: "All right. T'll take your word
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date, and the vear it was destroyed, June 21, 201
THE COURT: 211 right.

Let me hear you. When do you think Vou L firs o

MR. -DeANTONIO: Well, the public defender
requested and received the Rule 5 production in the
criminal case sometime between April -- |

THE COURT: 1In the Rule 5, did it say there
was a tape available?

MR. DeANTONIO: There was a summary of what

the 911 tape said, so that's when they became aware thet

there was a tape and they requested they're get =

the actual recording.

THE COURT: Did the public defender reguest 4
éopy of 1t?

MR. DeANTONIO: The complaint sald he
requested a copy from the solicitor's office. Whether
that information got back to the police department, who's
the named defendant in this case, I'm not exactly sure.

THE COURT: But, anyhow, the type was never
produced urder Rule 5 —-

MR. DeANTONIO: Correct.

\
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MR. DeANTONIC: To my knowledge.

}

THE COURT: Okayv. You don't know if he knew

8

A}
4

MR. DeANTONIO: He knew in 2008& that P

¢] didn't have the tape, that it existed. They had been

LV

7| asking since 2006. He knew at some point there was
" | tape. At the motion hearing at the retrial where Thay
did argue .a motion outside the jury, solely on this

10 issué, he heard from the solicitor, T believe.

13 The complaint says that Mr. Wetmore, this

12 ] soliciteor, told the judge he never heard the 911 tape anl

13| that the tape recording is kept for a certain period andg

[
RN

then they're destroyed, so this tape presumably was -Tust

15| taped over.

1€ ' THE.COURT: 'Was the motion hearing for the

171 State they're produce the tape? |

e - MR. DeANTONIO: At the retrial in February <
< | 2009 | |

sol THE COURT? All right. So his attor:

2 a motion for the State they're produce the <17 tars, ha.
27l er in camera hearing?

MR. DeANTONIQ: Correct. At that trial he

did represent himself. The public defender was sitting

NES

25 with him.
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T COURT:  So Mr. McCoy asked tfor the 911

type 1n that hearing in camera?

MR. DeANTONIO: Correct.

THE COURT: And what was the judage's 0,

MR. DeANTONIO: I do not have rhat

information, just limited complaint.

THE COURT: W=l1l, did the judgs order the

Lape produced or not? Was Mr. McCoy told it WS

destroyed at that time or not?

MR. DeANTONIO: I believe the sclicitor sadi.

Lt had been destroyed. He had never seen it.

THE COURT: Well, did the solicitor say that,

and what <did the judge order?

4

MR. DeANTONIO: I'm just working ofi il

complaint. T don't know eractly what the sclic]
THE COURT: You're working off of his
compLadnt?

MR. DeANTONTO: Correct.

THE COURT: ALl right. T'm tiyving to i i

cut when he Clrst knew about the destroved type, 7 b

1t when he was pefore me on

e gt ol AIRINT=Y 1, AL e ol A COnvaeraal Ly,

clon 't b W Lhe abtorne Vo wWere, A ned b A S S -
PR - e ey o PR
¥ P Phonogs

AOCC At that point in mime, inoorer ,
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whoever was representing the city said that Lt had seer
destroyed. Now, I know that he knew it at that rine.
I'm trying to determine when he actually knew it was
destroyed. So I need to know what happened in that in

camera hearing.

MR. DeANTONIO: He says in the complaint thar

he was tcld by the solicitor at that motion hearing tha
1t had been destroyed.

THE COURT: Thaﬁ's in the transcript Y
his complaint?

MR. DeANTONIO: In the complaint.

THE COURT: Is that right, Mr. McCoy? Is
that i your complaint?  I'm going to have fo read it.

THE PLAINTIEF: You can read it, buﬁ T happs
to have a copy of my transcript. It was not & motion
hearing for the 911 tape. It was a motion hearindg
Lecause we subpoenaed the dispatcher, Gene Eowigr,.ﬁnc
Auring that hearing, Judge Honorable Roger Tournd w-is,
Pike, well, being that she's

bo aziwod the solicitor, do yv'all —— beireg Hihoe

Peve, o y'all have a 911 tape?

soct L Burns Wermore, b owas, 1k, Ly,
rever peaprcd of oA 91D Fape. T odon't know i it's o
et

TH: GUR™T . CA o Ehat whar 's in oo vy :
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THE
THE
THE
THE
THE
THE

PLAINTIFE:
COURT':
PLAINTIFF:
COURT:
PLAINTIFF:

Yes,

Yes,

Yes,

S1lr.

SLr.

sir.

You got 1t in the transcript?

You got the pacge ancl e

COURT:

Give it to the bhailiff. Let me

look at the page and line.

THE PLAINTIFE: Start from €30, 631, to DA

THE COURT: See, he's well prepared. 1'all

MS. JACKSON: Your Honor, this is simply a
complaint and motion to dismiss.

THE COURT: I understand.

Having read the transcript from the se.o
trial during the in camera hearing, I think it's pretty
clear on page 635, line 25:

Tl

e Court:  From what I understand, it
docsn't exist.  Ms. Proclor saicd back whern she x.!

represant yvou her office tried to obtain it anc ws g

13 ' e oot S SN O - -

informedd Lt dida't exist, so, Adaln, LU S one ofn 3
H S — [ [ LI . - 1 Yo x. C e B L.
Cndrle whiere DF v hao E, 1wl et AL R R RS N
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time? 1'm going to find that Mr. McCoy knew that the
tape had been -- Not necessarily destroved, but kpew it

did not exist -- 1'11 give this back to Mr. McCoy —-

according to the transcript of the trial, and 1'1] U er

your motion to file outside the statute of limitations.
Thank you so very much.
- MR. DeANTONIC: Thank you, Your Horor.
MS. JACKSON:. Your Honor, would yous e s

to submit an order?

THE COURT:) Yeah, and please put the Letrovpurs

[

1in that I justAquoted._

THE PLAINTIFF: Saying what page?
THE COURT: Hand me the Cranscript, ancd I['1
get & copy of that for you. 4

THE PLAINTIFF: My argument is that rhe:

DR
D
n
t
o
Q
D
O
}_4
+

\

THE COURT: Well, it was —- VoL knew i
wasn't oavailapble, Whether it was destroyed or e, G

wAasn't gvallable.

THE PLAINTIFF: That's not oy GTCLITE

A
Aloncr. Thatt's a motion 1o preduce. T drdn' o koo har
T Loty Y B
1 . 7 U —

THE COURT:  Well, wou'll have reo - -
' NONES Ky Thile lawsais is o5 ¥ oo "
AN drint D

37
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Pranscript that you knew the Cape did not exigr

Mr. McCoy, hang on. I'l1 give you a copy.

THE PLAINTIFEF: I would like Eo appeal .

THE COURT: That's fine. You'pe vl P
o that, okay?

THE PLAINTIFF: And I would like to-ger 4

copy ©of the transcript,
THE COURT: Okay. That's Fine.

THE PLAINTIFF: But ydu’re”sayinq == 1 don':
understand. I'm nQﬁ really understanding what vou're
saying. | | _ | /

| THE_COURTf Mr. McCoy, don't play like you
don't understand. - \

THE PLAINTIFE: 'Thisvis my life i i

THE COURT: rou've done a gooo el

understand it's your life and Liberty. vyou've pes

- ) : \ X v
before me two or three times. I've been impressced wilh

how prepared vou are.  Don't sit there and act i s,

¢ , ,
ckay, 'oause you're not. - You're Very smart. Yoo briow
what''s going on.

What T said, it's very olear In the

3 ‘Y
socont Trial, o AD thar POLNE I Dline, fhe atabor. 0o
CLnninen A far as this Lawsiill e oo e e
THED PLATHTIFE:  Thew dids 't
Lriale T oaidn'r knews fhae thay degtrowad i

3%
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nowhere in that transcript saying that the 911 tape was
destroyed.
THE COURT':

Okay. Well, we're talking abour

a play on words. You knew it was not avallable., I'm not
going to arqgue with vyou.

THE PLAINTIFF: I'm just going to appeal —-
THE Please appeal and have & oo
lite, okay? Thank you very much. Hang o anc T iy
your —-- get your copy back to you, okay?

THE PLAINTIFFf SO you're saying I knew it
was destroyed in February?_ That’s‘ man.

I'11

crazy,

I appreciate it. file an appeal. I

been through this before.

THE COURT: I'm sorry?

THE PLAINTIFE: I been through this bafore.

THE COURT: Okay. You sure have.
Thank y'all very much.

(Whzreupon, the proceedlings wers oo

1 e
L ad®

E
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~ L, the undersigned Amanda K. Haffenden, RIR, (R,

Otricial Court Reporter for the Ninth Judicial i
Lhe: State of South Carolina, do hereby TOrtifv ol

Porednlng s oa frue, accurate, and complete Eranscy ot o
record of all the proceedings had and evidence introducesd

in the trial of the -captioned case, relative to appeal,

the Circuit Court for Charleston County, South Carolina,

on- the 7th of May 2015.
I do further certify that I am neither of kin,

counsel, nor interest Lo any party hereto.
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Terrell McCoy v North Charleston Police Department
Motion to Alter or Amend Judgment-Remarks by Mr. McCoy
December 2, 2015

PROCEEDINGS
THE COURT: Okay. This is a motion to alter or

amend a judgment? Is that what this is?

'~ MR. MCCOY: Yes, ma’ém.
© THE COURT: Whose judgment is it?
MR. MCCOY: Judge Nicholson, ma’am.
MS. JACKSON: Your Honor, Judge Nicholson asked to

have‘another judge hear it because his current law clerk
is Brook Burroughs, which is Sandy Senn’s daughter and so
he asked to not be required to hear the motion.
THE-COURT: I got you. Okay. That’s the
disébility of a judge under the rules. And I think gnder
that circumstance then I can hear it. All right, yes

sir, I'm listening to you.

MR. MCCOY: Yes. How you doing today ma’am?
-THE COURT: I'm doing fiﬁe.
“MR.: MCCOY: -~ I filed a . Rule 59(e) because. —--
THE COURT:  —-- ifm going to ask yéu to stand

beéause it’s easier to hear and I need my court reporter
to be able'to;

MR. MCCOY: Pursuant to Rule 59(e) of the South
Carolina Rules of Civil Procedure I move this court with
a'motion to alter or amend ﬁhe judgmgnf and make a
findiﬁg of fact in conclusion with the law pursuant to -

Rule 52 (a) and correct any mistake pursuant to Rule 60 (b)
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Terrell McCoy v Noﬁh Charleston Police Department

Motion to Alter oi Amend Judgment-Remarks by Mr. McCoy

December 2, 2015

in the record.

THE COURT: Right.

MR. MCCOY: On May 7, 2015 the Honoiable Judge
Nicholson made a ruling dismissing the plaintiff’s case
on the ground that the plaintiff’s complaint was barred
by the statute of limitations pursuant to the éouth
Carolina Tort Claim act 15-78-110.

THE COURT: Okay. |

MR. MCCOY:  First plaintiff complaint and summons

were timely filed pursuant to the Tort Act 15-78-10

"through 110 and- Bayle that is spelled B-A-Y-L-E v South

Carolina Department of Transportation South Carolina

Court of Appeals 2001 344 S.C. 115. Under the discovery

rule which allowed that the statute of limitation begins

‘to run when a cause of action reasonably ought to have

been discovered and absolute certainty that a cause of
action exists is not required before the statute of
limitation begins to run.

In this case plaihtiff was not made aware  of the

destruction of evidence, the 911 tape which could have

exonerated him at a - ‘1 June 20, 2014 when he
filed this civil action agains. ' * .nts for
failing to respond to plaintiff’s Freedoum of Iniormation

Act request, see Terrell McC.y . Zity of North

Charleston, case number 2013—CE—10—O6876'aS exhibit 1.

H4
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Terrell McCoy v North Charleston Police Department
Motion to Alter or Amend Juiginent-Remarks by Mr. McCoy
December 2, 2015

THE COURT:  Okay.

MR. MCCOY: ‘Curing that case Judge, Your Honor
plaintiff moved for interrogatories during the discovery
process and later learned that a 911 tape recording did
exist but was later destroyed in order to hamper the

defense, see exhibit 2 question 3-12 -- question 3,

answer 12.

During the May 7, 2015 hearing the defendant. argued -

that the plaintiff knew of the destruction of the 911
tape recordiﬁg at his retrial ih 2009. The defendant
offered no evidence but alleged plalntlff was aware of
the destructlon of evidence at his crlmlnal trlal see
May 7; 2015 hearing transcript -- I did order that
transcript and I’'m still waiting for the court reporter‘
to send me the transcript for the‘May 7, 2015 hearing we
had ih front of Judge Nicholson so that‘yau can review
that record and see why he dismissed my claim. But I'm
actuaLly getﬁiﬁg to that and you will see what happéned.
* Judge Nicholson made a ruling in favor of the
defendants and dismissed the civil action. Judge l
Nicholson readvplaintiff’s retrial transcripﬁ pagé 635

through page 636 during the hearing and made a ruling

stating that plaintiff knew of the-destruction of the

evidence: This is not true, see exhibit 3 the trial

transcript page 635 line 25 through page 636 lines 1

\ L’S
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Terrell McCoy v North Charleston Police Department

"~ “Motion to Alter or Amend Judgment-Remarks by Mr. McCoy.

December 2, 2015

i

throﬁgh 7. During the plaintiff’s retrial Judge Young
stated the 911 tape recording did not exist and that his
attorney was informed also by the Solicitor’s office it
did not exist. If plaintiff was made aware of the
spoliation: during the retriai he could have requested a

juryrchargé Qn"spoliation of evidence. The judge could

have asked thevjury to draw inference whether the

evidence destroyed prejudiced the plaintiff”s case.

The plaintiff also subpoenaed the dispatch.and Jean
Felder [phonetic] testified about the 911 call.she
repeived but was told tﬁete were two Jean.Feldef’s
[éhbneticj‘that'worked for North Charleston Police

Department so the subpoena went to the wrong person, see

trial transcript page 631 line 17'thfough 25_through page

632 -= and I'm sorry I don’t have it. I think that'siin‘

tbe’tecord‘aireédyi )
.\THEtcoURT:; Okay.
MR..MCCOY: ‘rPiaintiff later discoveted tﬁere was
only 6neIJean'Felder {phonetiqj'who wotked ét North . |
Charleston Police Department ddriﬁg‘thié‘léwsuit‘against

North»Charlestdn»Police Department and Freedom of

Information Act'claim. So North Charleston Police had

| to hamper the defense in:order to obtain a convictibn,

see exhibit 4, which is a letter I have which is exhibit

4.

Q6
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Terrell McCoy v North Charleston Police Department
Motion to Altei or Amend Judgment-Remarks by Mr. McCoy
December 2, 2015

THE :COURT REPCRTER: Sir, could I get you to go a
little slower please? Speak a little slower please.
‘Thank you.

MRJ#MCCOY: Yes, ma’am. Judge Young asked was
there a 911 tape recording and Solicitor Burns Wetmore
stated'he_never heard»one. Judge Young then stated he
could not create a 911 tape because it did not exist, see
trial‘transcriptvpage 631 through 636. 'The word exist in
' the American Heritage College Dictionary third edition
means to be present under certain Circumstance or.in a
speCified place occur, Latin term E-X-I- S- T E-R-E, E—X—I—
S—IQS;T—E—R—E-to come forth, be manifest, or to stand.f

If the Judge would examine the word spoliationuin
the‘Blackfs Law Dictionary he would see that,the two
wordslhave different meaning. | Also‘see destruction;_

v which'means thehact‘of destroyind orddemolishing, the
' ruining of something |

| My claim was dismissed because he said I knew that
the evidence was destroyed at my retrial. The Solic1tor
and the Judge stated that the. eVidence dld not exist so
‘there was no cause of action right there. I have
evidence that.a cause of ev1dence existed which is why I
.could bring'a claim to‘the court.'va'there is no
evidence that a claim existed I can)t come to a court and

argue that they destroyed something and they violated my

Y7
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Constitutional richts if I don’t have evidence to backhup
m?-cléim therefore I did not know at my trial they had
destroyed .this evidencef

THBVCOURT:- In other words just to be sure I'm
following you, in other words what you’re talking‘about
is. theré'is.a differencé between evidence not existing
and evidence being destioyed;'yes? o

MR. MCCOY: . Correct.

 THE COURT:V;'If eVidencé -- for exampie not existiné

means maybe it neVer existed. | ‘

MR. MCCOY: ‘It never existed; that’s my .

THE COURTf --- and maybe it didn’t exist because'

.1t was destroyed. But what you’re saying is when the

Judge is saying it didn’t exist that doesn’t put you on

notlce of anythlng other than it didn’t exist ---

MR MCCOY: -== exactly -—- .

THE COURT:  --- not the reason for the failure to
exist ---— | |

MR.,MCCOY: | - jes, because it was never told to’

-

my lawyer or to me ---

THE COURT: --- I'm withlyou -—-

MR;-MCCOY: --- that the 911 tépe was actﬁall&
'destrbyed - ﬂ

THE COURT: - I got the distinction. In other
words your poéition is that knowing -- to be told that a

[

E:
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Terrell McCoy v North Charleston Police Department
Motion to Alter or Amend Judgment-Remaiks by Mr. McCoy
December 2, 2015 -

| tape doesn’t exist does not put you on notice that it was

in fact destroyed.
MR. MCCOY: Yes. At the Suprfme Court, vyes ma’ém.
THE COURT: I got it. I got your argument
completely. Now you can continue. - | | '
MR. MCCOY: -Okéy. And therefore I was not able to
;¥:éfter like two or three yeérs latérvI started ---
THE COURT: -——- ndw ?ou’re éping to havé to slow

down now so I can follow you.

A

jMR. MCCOY : Like two or three years later ---
THE COURT: --— two or three years later ---
MR. MCCOY: --- I started doing my -——-
CTHE COT4r: —-— PCR? )
MP ~20Y: No, I started doiné reseafch -- my
appe . was still pending. . I filed an appeal ---
© THE COURT: -—- 1 got. you - | |
MR. MCCCY: — so while my appéal was pending in_
the Co~ - Appeals I was doing my search by-dué

diligence through the court and through like different

,agenciés tryihg to find if this .evidence reélly existed

because I had paperwork, I'had a dispatcher’s report ---

THE COURT: --- slow down a little tiny bit.
~ MR. MCCOY: I'm sorry.
THE COURT': You’re just getting excited and your

brain in moving very fast and you mouth is keeping'up

Q9
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with your brain. Tell your brain to slow down. You've
got time; you don’t need to rush, okay.

MR. MCCOY: Okay. I went through the Freedom‘of
Information Act and I later discovered that there was a
911 tepe. In fact after I asked them to do the
interrogatories and asked them can you please tell me the
date and time\that the 911 tape was destroyed -- well, I
asked her what happened to the 911 tape first and they
told me it was destroyed. |

Then I said can you please tell me the date, the
time and year that the 911 tape was destroyed and they
told me it was deetroyed on June 25th of 2006; two months
and 15 days after my public defender Ms. Lori Proctor had
filed a Brady motion with the Clerk of Court and with the
Solicitor’s office. So it was destroyed like two months
and 15_days._ So the State was already on notice that we
waoted the 911 tape but'then i{ was destroyed beoause the_
evidence could exonerate me and get me free.w

THE COURT: I'm following you. Now, let me ask you
this question. |

MR. MCCOY: Yes, ma’am.

THE COURT:  When you’re talking about having served
-= }ou did a couple of things. You made some freedom of
information requests. |

MR. MCCOQOY: Yes, ma'am.

50
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\

THE COURT:} But you also served some
interrogatories? |

MR. MCCOY: Yes, ma’am.

THE COURT:  In what litigation were you asking

those»interrdgatories?

MR. MCCOY: in the freedom of information. When I
first started the Freedom of Informatiog Act I wasn’t too
familiar with the law I sent a request for them asking
for some requested information pertaining to my case.

.THE_COURT: Under the Freedom of»Information Act?

MR. MCCOY: AUnder the freedom of Information Act
but they never responded ---

THE COURT: --- "which you don’t have to have a

lawsuit to do; ‘it’s just a freedom of information

request,i / u
MR. MCCOY: They never responded to my requeet so I
sent an appeal Once I sent my appeal in they never

responded to my appeal so after that I filed my lawsult
pursuant to- the Act and that S when I started moving for
1nterrogator1es,.requests fer admission, and productlon
of documenter I received the information about the 911
tape was destroyed thch I never knew it was destroyed.
I just thought they never produced it. That’'s a
different claim. I thought they -- that would have been

an issue for my PCR; failing to produce something under

J
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Brady -- but‘then a tort ---
srady

THE COURT: --- now ycu're going to have to slow
down.

MR. MCCOY: A tort occurred when they destroyed it
and that became negligence.

THE COURT: Okay.

MR. MCCOY: Thefefore, that’s when I filed. OnceiI
found out June 20th, 2014 that it was destroyed that’s
when I filed this'lawSuit against North Charleston Police
Department for violating my Constitutional rights and
destroying this evidence. I feel like.I fell within thel

timeframe because I didn’t find out until June 20th, of

2014 ---
THE COGRT: --- I get it ---
'MR. MCCOY: —-- that the tape actually was ---
THE COURT: ;—— I got your argument. In ofhef(

words the difference is not existing as ‘opposed to being

destroyed. And so I gather it went to trial?

MR. MCCOY: Yes, ma’am.
THE COURT: Okay. So you went to trial?
MR. MCCOY: Yes, ma’am.

THE COURT: And at the trial you want the 911 tape
that’s when the Judge makes the comment I can’t create
something that doesn’t exist; it doesn’t exist?

MR. MCCOY: It never existed.

RS \
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THE COURT:
understand?
MR. MCCOY:

THE COURT:

I got you. And that’s what you

Yes, ma’am.

Okay.  So the trial goes forward and

are you convicted?

MR. MCCOY:

THE COURT:

MR. MCCOY:

THE COURT:

Yes, ma’am.
Okay. And then you go to SCDC?
Yes, ma’am.

Okay. And while you’re at SCDC then

you file your appeal?

MR. MCCOY:

THE COURT:

Yes, ma’am.

While the case is on appeal you begin

to ask questions. You ask under the Freedom of

Information Act

didn’t it exist.

response soO you

information act.

MR. MCCOY:
THE COURT:
interrogatories

about the tape.

tell me about this tape did it exist or
And you don’t receive an appropriaté

file your suit under the freedom of

Yes, ma’amn.
And then under answer to
you then receive specific information

That’s when you get that specific

information that the tape was destroyed at a particular

time?
MR. MCCOY:

THE COURT:

Yes, ma’am.

Let me ask you this question. So

j?
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you’re on appea

MR. MCCOY:

THE COURT:

MR. MCCOY:

THE COURT:.

MR. MCCOY:

THE COURT:

MR. MCCOY:

days.

THE COURT:

your PCR?

MR. MCCOY:

at the Court of Appeals?

Yes, ma’am.

And all this ié going on?

Yes, ma’ am.

So you haven’t filed your PCR?

No, ma'am.

'So what happened with the PCR? -/

I go to my PCR on December 14th; in 12
Okay. Now is all of this included in -

Yes. I have that included as

statements conduct. for failing to produce evidence under

Brady v Maryland.

. THE COURT:
PCR?
MR. MCCOY:

ma’am.

'THE COURT:

MR. MCCOY:
THE COURT:
MR. MCCOY:

THE COURT:

Okay. " Do you have coﬁnsel in your

" Yes, ma’am. I have Mr. Rodney Davis

Rodney Davis?

Yes, ma’am.

'He knows about all this?

Yes, ma’am.

Okay. - I'm just getting the lay of the

land here. And so when Judge Nicholson heard this‘ci&il

action the tort action Judge Nicholson dismissed 1t as

lﬁ
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being untimely filed as a cause of action for the tort?
MR. MCCOY: Yés, ma’am. He read off what was read

in the transcript on page 636 when he said that it said

it didn’t exist. Ms. Proctor stated that when she went

to the Solicitor's office they stated it didnft exists so

'therefore we were not aware that ---

THE COURT: .———.that’s whét you were .on notice to do
more examination, more —---
.MR. MCCOY: _——— invéstigation o
“ THE COURT: --- investigation to see what that.

meant; did it not eXist or was it destroyed?-

' MR.. MCCOY:  Right.

. THE COURT:V. Got you, I’m with you. - I got it.
MR. MCCOY: They néﬁer'came out and séid -
THE COURT: Cem 1 got you =-—— -

MR. MCCGY: ";——ﬂﬁccurrea andvdéstroyéd é&idénce.

We didn’t know that.
' THE COURT: I’'m with you. I think I got what I
need from it. »

MR. MCCOY: Okay..
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THE COURT: I got it. Your position is that Judge
Nichoison was correct because that colloquy by the court
and the knowledge that Ms. Proctor would‘have had from
the Solicitor's office that it didn’t exist would have

been information that would have put her on notice to do

{ further investigation to see what that means. It doesn’t

exist what does tﬁat mean? Doés it mean it.was
destroyed? Does it mean it never existed that there Qas
a malfunction of the 911 system, etcetera?

MR. DEANTONIO: That’s essentially correct. I mean
in tge transcript of that hearing -——-

THE COURT: --- of what hearing?

MR. DEANTONIO: The criminal retrial February of

2009. Lorelle Proctor at one point says they had asked

for the tape and they said that'the'tape was coming. - She
says there were problems with delay and by the time I
think they realized they didn’t have it I think it’s been
destroyed bécause we never could find one.

THE COURT: And what is that date?

MR. DEANTONIO: That was February of 2009 at the
retrial. So that was a“hearing outside the jury’s
presence when they started talking about why this 911
call hadn’t been produced. So it’s our position that at
that time in 2009 they were aware that the tape existed,

it hadﬁ’t been produced, it should have been produced,

U
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and ba31calry everyone seemed to think it had been

destroyed pursuant to some kind of retentlon pollcy in

the normal course of -- the tape had been taped over I

‘guess after 90 days.

THE COURT: Okay. So let me_ask you this
questlon The retrial when your case was at the Court of
Appeals while you’re asking the questlons under ‘the
freedom of information is that an appeal from the first
trial or the second trial? |

MR. MCCOYi\‘ The_seoond trial.

THE COURT: Okay. _TI just want to make sure I got.
all the information. I'm going to let.you argueyfully
but let me let him. Yes, sir?

MR. DEANTONIO: Also, they had in their possession

the CAD report and so there was a brief description'of

AN

thrs 911 phone call and so they knew that the. call had

ex1sted 1t had been -- there were notes about what was

sald in that call So he was g01ng to-call the
dlspatcher\to testlfy as to what the dlspatcher heard on
that call So he knew that the recordlng existed at that
trme.- It just wasn t produced The argument is that in
February of 2009 they knew that they were not rece1v1ng a’
911 recordlng that existed. ' | |
| THE COURT I got you

MR. DEANTONIO:-~ So there is no questlon that they

A

'y.\: ‘ | S Jyn
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didn’t know whether a call ever existed or not because

they had the CAD report that said the call existed.

THE COURT: I'm with you. I got it.

[Whereupon, the court reviews documents]

MR. DEANTONIO: If I could add one more thing?
' THE COURT:  Sure. |
MR. DEANTONIO: In the complaint looking outside

this retrial transcript the complaint states Mr. Wetmore
told the Judge he never heard the 911 tape and that the
tape recording was kept for a certain period and then
they are destroyed. So that’s again at the retrial we
learned that it had been destroyed because three years
had passed since I guess the 911 call was originally
taken and this retrial.

THE COURT: Let me aék‘you this question.: During
this conversation which the destruction is actually
talked abouf tell me what is the date of that retrial?

MR. DEANTONIO: That was February, 2009; February
6th or 5th possibly. .

| . THE COURT: And this action was . filed when?

MR. DEANTONIO: This was February 18th, 2015 so
over six years ---

THE COURT: 2014.

MR. MCCOY: It was filed in 2014.

THE COURT: Okay. Yes, December 18th --

‘58
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MR. DEANTONIO: Your Honor, it is 2015.

MR. MCCOY: It was servéd on the defendants in 2015
but was actually filed'with the Clerk of Court in 2014.

MR. DEANTONIO: The file stamp on the complaint
says 2015.

THE COURT: Okay.

MR. DEANTONIO: The FOIA litigation was I believe

2014.
THE COURT: - Okay.
MR. MCCOY: Can I 'say sométhing?
THE COURT: . As soon asAI process ——jlet me process

the date. It’s like math with me; I have to process.it
and hold on to it.
[Whereupon, the court reviews,documenté]
THE COURT: Yes, sir. Anything else?
MR. DEANTONIO: What?s_thaté.
THE COURT: Anything else from you?
MR. DEANTONIO: I mean just the Solicitor and the
Public Defender said at that heaiing that they believed

it had been destroyed because the reténtion period had

passed.
THE COURT: I got it. Okay.
MR. DEANTONIO: And he knew it had existed at some

point because they had the CAD report.
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THE COURT; Okay. I got it. And I'm listening to
you.

MR. MCCOY:  Yes ---

THE COURT: --- and I want to be really clear with

you about something because I think it’s really, really
important. I just had to do this.in my head; this is ﬁot
the PCR. This ié a whole different issue.

MR. MCCOY: This is the negligence -- this is for
the négligence, this is for negligence.

THE COURT: That’s right.

MR. MCCOY: For destroying evidence ---

THE COURT: --- that’s right.
MR. MCCOY: He stated that the Solicitor and Ms.

Proctor khew at my trial that it was destroyed. Mr.

-Burns Wetmore stated that he never heard of a tape. He

neVer checked for a tape.” They don’t know if it had beén
deStrded or whatever. -He-said'it was his theory that it
was destroyed because threé-?ears had already‘passéd;
‘Second, in any criminal case if there is evidence,
whether it is exculpatory or inculpatofy, that evidence
musf be held and sent to the Solicitor's office. That
evidence must not be destroyed. And this is in
accordance with the police policies and proceddres that
evidence must be held until litigation is over and must

be —-- the Judge has to be the one to order that that

(6
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evidence 1s destroyed.

THE COURY: I know what you’fe talkino about. 1In
that whole line that argument is your PCR argument.

MR. MCCOY: Yes.

THE COURT: It really is. Don’t forget that. That
is your PCR argument. Are you with me?

MR. MCCOY: Yes, ma’am.

THE COURT: Because here’s the difference; here’s
the difference. The difference is under the discovery
rulé what the discovery rule says is that you have three
years if yoﬁ serve the notice and the tort claim out
within the yéar and .then its two years. Y'all help me;
two years once you send the notice and ---

MR. MCCOY: ~——- when it’s reasonable the evidence

should have been discovered.

THE COURT: And what the discovery rules says is
that it’s the information that would put a person on
reasonable -- Mr. reasonable person on notice that there

needs to be more investigation done to figure out whether

or not ---
MR. MCCOY: --— a cause of action exists ---
THE COURT: --- exactly ---
‘MR. MCCOY: --- and that’s what I did ---
;THE COURT: --- exactly, exactly. The question

really then gets to be what happened at your second trial
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where there really are -- and I would say too at your
first trial whether or not that would put that discussion
-- hold on now ---

MR. MCCOY: -—- it wasn’t never brought up in my

first trial;

THE COURT: It wasn’t brought up in the first
trial?
MR. MCCOY: No, ma'am. It was never brought up in

my first trial ---

THE COURT: --- okay ---

MR. MCCOY: --- it was brought up in my second
trial.

THE COURT: Just the second trial? 1In other words

this part that I've been reading where the Judge says
that it didn’t exist that’s in the second trial ---

MR. MCCOY: --- that’s in the second trial.

THE COURT: Okay. And so the question is did that
put the reasonable person on notice that you should do
more investigation. That’s what Judge Nicholson was
dealing with in terms of the statute of limitations. You
know ~-- so ghat’s -— but you understand fully that that
is completely different than what you’ye got going on in
your PCR now don’t you?

MR. MCCOY: Yes, ma’am. I know that ---

THE COURT: --- and I want you‘to fight for your
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civil case; I want you to do that too. But you got. a PCR
coming up and I jus: want to be real straight with you

that you keep those separate; you’ve got.to keep those

separate.
MR. MCCOY: Yes, ma’am.
THE COURT:  Because the civil temporal stuff, the

statute of limitations is a real different issue than
what arises in the PCR because through your freedom of
information réquest action you learned that very specific

time which is I think, and this is my .commentary, a. lot

.more_important to the PCR than the civil action because

it’s important. 1It’s more impbrtant‘I.think to the/ECR
action because‘thié language, this conversation that is
going on during»your second trial thé question)is does
that put a"reasonable person on notice --= énd what’s the_
date'of‘that again} that’s ih‘fQ9? o | A

Mé:‘MCCOY: . It’s February 5th or 6th of 2009.

THE COURT: - Of‘20019§

MR. MCCOY: Yes. . -

THE COURTEb So’the‘queStion;is I thiﬁk probably it
probably'did start tqking on your civil case at thétv.
poiﬁt rathér than allowing you-the'period of time to do
the freedom of information investigation. I’11 think
about’ that and I'1l1l do some'reséarch. I doh’t want you

to think I’m -- I’m not making a decision today.

B
63
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MR. MCCOY: Okay.
THE COURT: But what I want to be so straight with

you about is that’s a whole different issue than on your

PCR.

MR. MCCOY: I know that.

THE COURT: For that PCR that’s a big deal I think.
I don’t know what -- I can’t possibly know that but I

think the fact that you went forward for Constitutional
purposes and learned that at the time that the Brady
motion.was sent it still existéd; That's important for
your PCR. Don’t forget that. Don’t let your lawyer

forget that.

MR. MCCOY: Thank you. Yes, ma’am.
THE COURT:. But I'm going to do some looking to see
if -- what does that mean? How much more -- would you be

afforded the time if you ére then that reasonable person?
Ana that ;easonabie'peréon then undertakes to find out
thaf infofmation, that additional information and in

order to do that you had to send a FOIA requeét énd.then
in order to -- and additionally you have to do additional

things like file suit under the FOIA does that in fact

extend the time for the discovery? Do you see what I'm

saying?
MR. MCCOY: Yes, ma’am.
THE COURT: Or at that point must you then file

&
G
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suit and then find out more during discovery. I don’t
know the answer to that. I’1l do some locking and I’11
do some research on that issue. But I‘just -—- this is

your civil case. I just want to be real clear what you

do and don’t get confused about the FOIA.in your work

vis-a-vis the- PCR. Do you see what I/m'saying?
MR. MCCOY:. ~Yes, ma’am.
'THE COURT:  Okay. I think I’'ve got the issues.

Is there anYthing else you want to.tell me? o

MR. ‘DEANTONIO: One additional thing. I did want
to ‘mention that the 1n1t1al FOIA request that was -sent

out wasn’t sent out for I mean I guess four years after

‘/that retrial. .So.when you’re talking about a reasonable

time' to investigate whether a cause of action exists that |

1

FOIA‘——~'

THE COURT: -—- I ‘m g01ng to take a look at it to

l

‘be sure but I -- and I don’ t know that I711 change Judgef

Nlcholson but I’ m g01ng to look at it to be absolutely
falr to you sir. I’ ll take a look at that because I
don t know that the c1v1l case exists but agaln don’ t —-—=

MR. MCCOY L e Itjust want to ask that you)take

11nto con31deratlon that when they told me that it does

not exist I m g01ng by the termlnology of ex1sts © When
they tell me 1t doesn’t - ex1st -

THE COURT:  ——- I got it —--

-

- LS
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MR. MCCOY: —-- it never existed. There is no 911
THE COURT: --- I got all that ---
MR. MCCOY: --- and my lawyer said when she

requested it and she requested it when I first got
incarcerated. So when they told her when I first got
incarcerated that it didn’t exist that means it’s gone.
THE COURT: I'm with you. I got it. I get the
argumenggJon both sides. I got it. Thank you. Let me
say this is an order I’'m not going to ask anybody to

draft an order because obviously this is one that would

be -- either way it’s going to be very short and I’11l do
it ﬁyself.
| MR. MCCOY: Yes, ma’aﬁ.

THE COURT: Okay. Thank you.

MR. MCCOY: Thank you so much, Judge. _

THE COURT: Hold on. Let me be sure for the

Clerk’s office. You haven’t changed your residence?
You’re still -- you know how they shift you guys ---

MR. MCCOY: --—- yes, ma’am. I’m still at Bréad
River Road.

THE COURT: You're still at Broad River. Okay,
thank you, sir. Thank you.

MR. MCCOY: Thank you so much Judge.

FrxxkkkxEND OF TRANSCRIPT OF RECORD* ** % % % %
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\'( .
STATE OF SOUTH CAROLI_NA ) INTHE COURT OF COMMON PLEAS
' ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2013-CP-10-06876
' )
Terrell McCoy, )
Plaintift, ) :
) CITY OF NORTH CHARLESTON’S
Vs ) RESPONSE TO PLA_INT‘IFF’S
) SECOND INTERROGATORIES
CITY OF NORTH CHARLESTON; )
NORTH CHARLESTON POL(CE )
DEPARTMENT!, : )
Defendanis. )
)
To: Terrell McCoy
NOW COMIES, the Defendunt, City of North Charleston (hereinafter “the City™).
and North Charleston Police Department (hereinafier "NCPD™), by and through counsel,
answering Plaintitf’s Interrogatories and Requests for Production . received February 13,
2014, us follows in uccordance with Rules 33 and 34 of the South Carolina Rules of Civil
Procedure’:

[. Can you plmxe tell me whether or not the Plaintiff sent a letter the Cx[y of North
Charleston, SC Le«ml Department, on Sc.p[cmber 3, 2013, seeking the proccduxe
the 911 dispatchers procedure??

ANSWER: The plaintift’s letter is dated Séplember 3, 2013,

2. Did the Pluintift receive the procedure the 911 dispmchcr must follow when
receiving an emergency call in relation with 4 homicide in 2006 and North
Charleston Police Departient dispatcher’s procedure. If not, Explain why.

"The ¢ iy of North Charleston (“the City™vis the real panty in inierest as (hc NCPD is a nicre department of
that entity.
: T Phe Cuy has made a g0 n-l Puth cllort e fully answer these discovery requests hased upon currently
i+ avidluble infemmation. The Uity expressty reserves the ris ht s amend and supplement these FUSPOnses,

LY



ANSWER:
Was the 911 tape recording, (CAD OPERATION REPORT #2006036162) for
March 25, 2006 destroyed?
ANSWER: Yes
The letter the Plaintiif received from Tonia Mallette from Charleston
Consolidated 911 Center does not explain the procedures the 911 dispatcher must
follow wﬁen receiving call in relation with a homicide in 2006. i3ut you smted in
the Piaintiff first Interrogatory #4 and § it does. Can you please explain?
ANSWER: When the center receives a call. the call is processed by the call taker.
[t is then sent to the appropriate (police, fire, EMS) for dispatching the '
appropriate resource.
Can you please send me a copy of the approve FOIA request the defendants dent
to NCPD, requesting the retention period for tﬁe 911 tape recording for 20067
ANSWER: See attached.
NCPD, did you ever receive a copy of the approve FOIA Request that Beth
Woodall fo.rwardec.i to your office on August 26; 20137

ANSWER: Yes.

Can the defendants explain why the March 25, 2006 911 tape rccordiﬁg, (CAD
OPERATION R.EI;ORT # 2006036162) was destroyed before the retention
period?

ANSWER: The 911 tupe was ecrased and reused in accordance with the 90
retention period. The CAD Report was purged in accordance with the three vear

retention period.

69
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Ll

Can the defcﬁdanls explain whether or not “dispatchers” receive the 911 caller’s
name when a 911 call is received?

ANSWER: Yes.

When a ‘dispatcher receive a 911 call from a caller reporting a crime, is that
caller’s identity kept contidential? If yes, explain why? |

ANSWER: Yes. Al émérgency telephone calls remain confidential and used
only for the purposes as may be needed for police,‘fire, EMS, or other emergency
s.crvices. The recordings should not be released 1o any other parties without court
order or subpoena.

Would this caller identify be made available to the Solicitor’s office in Charleston
County if the case was sent to trial, |
ANSWER: Yes.

Can you please point rout the section, in City’s Exhibii #2 [NC Record Retention
Sghedule] where .it states the retention period for 911 tupe recordings?

ANSWER: NCPD-33 Voic.c Tupes page 16

Are both défendqnts represented by Deputy City Attorney, Frances Al.llSlin, in this
civil action? |

ANSWER: Yes, NCPD is a mere depurlmem of the entity, Cily' of North

Ch;u‘Icston.

. Can you tell mcvcxuctly what date, month, yeur the 911 tape ‘recording (CAD

OPERATION REPORT #2006036162) for March 25. 2006 was destroyed?

ANSWER: Recording June 25, 2006; CAD: March 25, 2009

0



13. According to the North Charleston Police Department Records- Retention
Schedule cover head sheet, it’s dated February 2000. Was the schedule revised in
20067 If yes, please produce the North Charleston Police Department Records
Reterlltion Schedule for 2006. |
ANSWER: No, it was not.

14. Can you explain why my request, requesting for CAD OPERATION REPORT,

dispatch log no. 2006036162, and documents concerning the procedure a 911

.dispatcher must follow when taking a call was not sent to NCPD or never

3

For the City ofAV6rth Charjeston:
A /

ances Au l:h\/
Deputy Qity Attorney
City of North Charleston
PO Box 190016

North Charleston, SC 29419-9016

answered?

ANSWER: No.

North Charleston, South Carolina
June ,2014

I
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IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
CASE NO. 2013-CP-10-06876

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Terrell McCoy,

Plaintiff,
CITY OF NORTH CHARLESTON’S
RESPONSE TO PLAINJIF F’S
REQUEST FOR ADMISSION

VS.

CITY OF NORTH CHARLESTON;

NORTH CHARLESTON POLICE

DEPARTMENT!,
T Defendants.

. . ~

To: Terrell McCoy
NOW COMES, the Defendant, Cify of North Charleston (hereinafter “the City”™)
and North Charleston Police Department (hereinafter “NCPD”), by and ehrough counsel,
answering Plaintiff’s Request for Admission, recei?ed_ April 6, 2014, as follows in
accordance with Rule 36 of the South Carolina Rules of Civil Procedure?-
1. The genuineness of the following docufnents copies of which you have made
available for inspection. and copying by Defendants aftorney Frances Austin.
(a) Charleston County Code Chapter 2, Article V, Segét?a)n 2-138 as City’s
Exhibit 2 and APCO CALEA 6.5.4 a-c, 6.7.1 a-b, 6.7.2 as City’s Exhibit 3.
ANSWER: The informaltion presented in the above referenced responses was
provided mxthfully‘ and in good faith.
2. The truth Qf each following interrogatory. (a) City of | North Charleston’s

Response to Plaintiff’s First Interrogatories, 1-18, dated March 24, 2014. (b)

"The City of North Charleston (“the City") is the real party in interest as the NCPD is a mere department of

that entity.
* The City has made a good faith effort to fully answer these discovery requests based upon currently
available information. The City expressly reserves the right to amend and supplement these responses.

14




City’s exhibit | and 2 (Tonia Mallette letter and Nogth Charleston Police
Department Record Retgnvtion Schedule) (c) Plaintiff’s Second Inter.r'o'gvhtories.
ANSWER: The information preseﬁted in the above referenced respdﬁses was
provided truthfully and in good faith.

%

R Charleston:

City of Nérth Charleston
PO Box 190016 '
North Charleston, SC 29419-9016

Norh Charleston, South Carolina
June , 2014
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IN THE COURT OF COMMON PLEAS ,
NINTH JUDICIAL CIRCUIT
- CASE'NO:20T3-CP-10-06876

STATE OF SOUTH CAROLINA

~COUNTY-OF CHARLESTON

Terrell McCoy,
Plaintiff,

RESPONSE TO PLAINTIFF’S
FIRST INTERROGATORIES

VS.

&
CITY OF NORTH CHARLESTON;
NORTH CHARLESTON POLICE
DEPARTMENT!,

Exhob i e

)
)
)
)
)

) .

) CITY OF NORTH CHARLESTON’S

)
)
)
)
)
Defendants. )
)

TO{ Terrell McCoy

NOW COMES, the Defendant, City of North Charleston (hereinafter “the City”)
and North Charleston Police Department (hereinafter “NCPD”), by and through counsel,
answerin-g Plaintiff’s Interrogatories and Requests for Production , received F ebruary 13,

2014, as follows in accordance with Rules 33 and 34 of the South Carolina Rules of Civil

Procedure?:

I. Is North Charleston Police Department a.'ld::r_"i_Charleston County
Consolidated 911 Center the same entity?

ANSWER: No.

2. Did Beth Woodall ever send the Plaintiff the retention period for 911 lap

during the year 2006 documents he requested? If no, explain.

* T . /l
"The City of North Charleston (“the City”) is the real party in interest as the NCPD is a mere department of

that entity. )
: * The City has made a good faith effort to fully answer these discovery requests based upon currently
available information. The City expressly reserves the right to amend and supplement these responses
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ANSWER: No. Beth Woodal) forwarded the approved FOIA Request to The

. E"A“( *(;?:\,_

#North~Chafleston Pgfica Department and Consolidated Dispatch on August

26, 2013 for completion.

Coﬁnty Consolidated 9-1-1 Cen_ter (hereinafter “the Center”). Ms. Mallgtte
mailed a letter to Mr. McCoy on August 28, 2013 s‘b%gwing the requested
%
Consolidated Dispatch Center’s retention period. See City..’s Exhibit 1
5. Isit trué that when the Plaintiff sent a thirg Tequest in September of 2013
requesting forAdocuments in connection with the retention period for 911

calls (and radio transmission) and ajsg a copy of the unedited copy of CAD
Police Department during the year of 2006 pursuant to FOIA, it was sent to

the Charleston County Consolidated 911 Center instead of NCPD? If true,

please explain why.
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ANSWER: When a person dials 9-1-1 in Charleston County, that call is

directed-to-a-Public Satety Answering Point” When the Center receives a 9-1-1
Call, the Call Taker receiving the call will process the call. Should the call be
for an agency not serviced by the Center, the Call Taker will transfer or
forwgrd the call via 9-1-1 to the appropriate agency and ensurs the transfer is
complete before disconnecting the call. The Call Taker will process the call in
accordance to the approved protocols and procedures as set forth by the
Center‘. At the appropriate dispatch point, the Call Taker will send the call to
dispatch via the Computer Aided Dispatch (CAD). Onpe the appropriate
dispatcher recei\l/es the Qall via the CAD system, the Dispatcher will dispatch
the appropriate resources.
Charleston County Retention Period- Consolidated D.ispatch:

1. All phone and radio recordings are kept on file for one (1) calendar year
from date of recording before being purged from the system. Requests

for those records already
purged from the system will be provided a letter stating so by the CDC

Analyst (Attachment C). sy
(APCO CALEA 6.5.4 a) ol

/

2. All computer aided dispatch reports and logs are kept on file for three
(3) calendar years from the date of the report/log before being purged
from the system. (APCO CALEA 6. 7.2)
9. In 2006, did North Charleston Police Department have a dispatcher name
Jenie Fowler employed with them to receive emergency calls?
ANSWER: YES

10. Does North Charleston Police Department have its own policy ‘and

procedure on the retention of 911 calls and radio transmission?

A



ANSWER: Yes, please see North Charlesion Police Department Record

b RetentionS'chedule'atta'ch‘ed‘aS‘C‘ity"s‘EiHiUi‘t‘Z"“

1T

12.

Does the Charleston County 911 Center record an Emergency call after the
cail is directed to a North Charleston Police Department dispatcher?
ANSWER: According to the Center, yes, all calls and fdio ‘trafﬁc are
recorded. |

Isn’t it true that the Charleston County Consolidated 911 center are ot the
owners of emergency telephone converéation, data files, files or computer-
aided dispatch reports‘? Are these reports and recording secured within the
center and can onlyv be accessed by authorized personnel? Are the
respbnding public safety agencies are the owners of the information?
Pursuant to Capcocalea 6.5.4b, 6.7.1a

ANSWER: According to the Center, yes, the Center provides call taking
and dispatching services for Charleston County and local public safety
agencies. As a provider of services, the Center is n}ot the owner of radio
audio recordings to include: radio transmissions and é;nergency,telephoné
conversations, data files, files or computer-aided dispatch reports.
However, these reports and recordings are secured within the Center and

can only be accessed by aut‘horized personnel. The responding public safety

agencies are the owners of the information.

. Was the North Charleston police department owners of emergency

telephone conveérsation and dispatch report receive by their dispatcher Such

as Jenie Fowler in 20062



ANSWER: Norfh Charleston Police Department is an entity of the City of

North-Charleston which did own the conversatioi ard Téport.

14.

Isn’t it true Charleston County Consolidated 911 center will dispatch both
the Charleston Sheriff’s Ofﬁce and Charleston County EMS if a 911 call is
regeived at the center for an assault with injuries and the sheriff’s office are

the primary responder? If yes explain why.

- ANSWER: If the caller’s location falls within the boundaries (district) of

15.

16.

the Charleston County Sherif’s Office response area, they are dispatched to

the incident. Charleston County EMS will respond for patient care.

Do Charleston ,County Shen’ft’é Office and North Charleston have two
separate jurisdictions? -

ANSWER: Yes, the City of North Charleston’s Jurisdiction is limited to its
Jurisdictional boundaries as the Charleston County Sheriff's Office is
limited to the Charleston County jurisdictional boundaries.

Isn’t it true that the Charlestén County Consolidated 3{9,:,1,1 center is governed

by the Charleston County Sheriff’s Office?

ANSWER: No, the Center functions as a Charleston County Department and

1S

governed by a Consolidated Dispatch Board, as agreed in the

Intergovernmental Agreement.  The Consolidated Dispatch Board has

oversight of operational protocols and procedures.

17.

In 2006, did North Charleston Police Department have its own dispatch

) L]

service?

78



ANSWER: Yes, but technically ithc dispatch service was operated by the
C‘itj" of North Charleston of which the North Charleston Police Department
1s an entity within.

18. Did the Charleston County Solicitor office request for the CAD Operation
Rebort and 911 tape in 2006-2000 for call number 2006036127

ANSWER: The City of North Chérleston is not with sufficient knowledge to

determine whether or not the Charleston County Solicitors” Office requested

the above referenced information.

For the City of North Charleston:

il
FéAnces Austin ' '
Deputy City Attorney
City of North Charleston
PO Box 190016
North Charleston, SC 29419-9016

North Charleston, South Carolina

March

;i, 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS 44"‘{?“’ .
) FOR THE NINTH JUDICIAL CIRCUIT %, /¢

COUNTY OF CHARLESTON ) Warrant No(s): F-969254, K-066242 o d;;o ' /f "

Charge: Murder, PWID MARJ 0"’",,_ 4
STATE OF SOUTH CAROLINA _ & L
-¥Y=-
. ) \

Terrell Lynwood McCoy , AN
) REQUEST PURSUANT TO SC RULES /%,
) OF CRIMINAL PROCEDURE- RULE 5 & 6™

Defendant. )

) EDWARDS NOTICE
)

The Defendant respectfully requests that the- Solicitor produce or otherwise make
available to the Defense all documents, tangible objects, reports of examinations and tests, witness
statements, physical evidence and any other information subject to disclosure pursuant to Rule 5 of the
South Carolina Rules of Criminal Procedure.

The Defendant further requests the Solicitor to produce all evidence favorable to the
Defendant, subject to disclosure pursuant to Brady v. Maryland, 373 U.S. 83 (1963) and its progeny.

. This request is a continuing request for all such discoverable information as it becomes
known to the Solicitor or any Prosecution Agents.

The Defendant hereby asserts his Fifth Amendment right to remain silent and does not
wish to be questioned in the absence of counsel, pursuant to McNeil v. Wisconsin, 111 S.Ct.220(1991),
and Edwards v. Arizona, 451 U.S. 477 (1981).

Furthermore, pursuant to Rule 6 of the South Carolina Rules of Criminal Procedure,
Defendant objects to the introduction of a chemist's or analyst's report without such person being
personally present at trial. Defendant also requests the appearance in Court of persons within the chain of
custody of all physical evidence. ' ‘

Respectfully Submitted,

L'orelle D Proctor
Attorney for Defendant

Charlestg u ina
Dated: %F Wﬂﬂﬂ
T./, A A

CERTIFICATE OF SERVICE

1 herer certify that tt;is Rule 5 Motion was served on the Solicitor for the Ninth Judicial Circuit on )

ALY




MUSITCATMENT CASES

. A : g- =Rl -L
.W‘QPQM‘HO’\ of TrAL E(%?W{—#%

| TEE COURT: Finished?
3 - = MR. WETMORE: Yes, sir

[a]

'y L THE COURT: Okay. Redirect?
51 : MR. TERRELL McCOY: No, sir.
.6 ; S , THE COURT: All right. You can step down.

7 »Thénk you. Do you have another witness? |
s - - MR. TERRELL McCOY: No, Your Honor. Hold on,
'_ié_}YOQr.Honor}' All right. |
;0 *f.__-?‘ ‘THE COURT: Ail right. I "m going to send
~'i1 f} ‘all out for a couple minutes while we take up some

iég. legal matters. .Don't begin de1¢beratlons or discussions

13 ,about the case.

Y

.;f4 (£gjﬁ??’ (In open court, jury not present.)
f;?.flig : | MS. PROCTOR: He has something about a
%: 16 witnéss he'd like to address with you.
.%?' 17. | ' THE COURT: What would you like to tell me?
o .18 | ‘ MR. TERRELL McCOY: We subpoenaed a James
19 ] Fowier. He or she is a dispatcher that works -for the
!EO;&vNorth Charleston police department, but T found_outvthat-ffﬁ
/ 'élﬂ- there were two J. Fowlers. I don't know how that K
22 | happened. They got two J. Fowlers that work for the
23 North Charleston police department, so the subpoena went
24| to another.J. Fowler; and I needed that witness to i
E;\? 25| testify that a female made the call to the 911 dispatchér_ |
T | | | 4|

e .
P
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| “and I needed that testimony. They're saying that person

| on with the case. If they'ré going to object fo her

25

because it was said that a male made that call.
I want the record to show a female called at

.5:49 stating that her door got kicked in and not a male,

.faoesn't work for the North Charleston police department
;go‘moreﬂ They said it's two of them work thefe, and —-
,Suﬁ the§ said she's on leave and they don't want --
Ethéy're not going to allow her to testify. State is not
going to allow her to testify, but I subpoenaed her.
i ; iHE'COURT: Have you been able to subpoena
‘the correct ;%?j_tnéss?
H ﬁé, PROCTOR: Let me clear it up. _

MR. TERRELL McCOY: I think it's only one.

MS.-PﬁOCTOR: There are two, but we
_subpoénaed the wrong cne. ' I had asked the state if they
would stipulate to the report so we wouldn't need to get
hei, and the state said even if she came, they ére
objectindfto her testimony anyway because it would be-
héarsay for what she is having to say.’**&5‘5&441£41Lbﬁ£4y*&f;‘

So I wanted to clear that up so we could move

testifying anyway and she's not allowed to, then we don'tl
need to go find her. She's dispatch.
THE COURT: She's a dispatcher? You don't

have a 911 tape?

(2> ﬁﬁ&ENfJE%GZTDvA%kxza‘
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{j hear that a female dld call and advise that someone

~Proctor asked if I would" stlpulate to the information

-‘brlng 1t up so the jury could hear that recording and

S&Jg*ﬂ'f( 633

MR. TERRELL McCOY: T Subpoenaed the 911
tape. If you look at the witness list on the bottom, it
have the 911 dispatcher tape from March 25, 2006. Now
they re saying they don't -- what you tell me? They

don t record them? I know they record -- those calls are

supposed to be recorded, and T wanted that recorded to

kicked in her door.

NS PROCTOR: We had tried three years ago td
flnd the dlspatch tape. We never were able to get the
911 tape, and 1 don't believe the solicitor's office ever|
had the 911 tape either. All we have are the writings of
what was on -

MR. . TERRELL McCOY: What was said.

MS. PROCTOR: What was said during the
dispatch, saying a female said the door was kicked in.
It's my understandlng the- state is going to say that was

hearsay, right?

that the dispatch call received, and I said that I
wouldn't because it would come from a caller, and to get
that evidence in, he would need to put the caller on the

stand to oay what she saw.

MR. WETMORE That 's_correct,. ~Judge....-.Ms. . .| ...
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1 ?Qel.j I have never heard a 911 tape. I know

2| they're kept for a certain period of time and then

X
3
E 3| they're destroyed. It's all digital, to my
&g 4| understanding, and 2inly three years have passed. T

\S§ 5| don't know if it's there or not, but I don't have it.

4 1§. 6 . - THE COURT: Have you checked with North
O ngﬁﬁy'Charleston to see if they have it? _
zzglfégk_;% s ' MR. WETMORE: I have not asked for it, nor
R '59 have I subpoenaed, no, sir.
10 THE COURT: Have you? |
E Il ‘ : MR TERRELL McCOY: I asked for it.
12 j MS PRCCTOR: When there was a previous

13| solicitor in the case, I said.were you getting the 911

14| tape? It's coming. - There were problems with deiay, and
15| Dby the time, I think, they realized they didn't have it,
161 I think it's been destroyed, because wé nevér could find
17| one.
18 THE COURT: Back when you used to represent
19| him, y'all looked fér it?
20 o MS. PROCTOR: _ Yes,. and_I_have _gone_through my] -
21| old notes éBout'héw many times I had asked Greg Voigt, do
22| you have the 911 tépe? Are we going to get the 911 tape?
23| And we thought -- I thought he had it, but what we've.
241 got, what he had.was the written words off the 911 tape.

251 We still don't know who the person is that cal led in. We

iR}

e W i Virel v, et Lal] A ’
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assume it was maybe one of the neighbors.

. THE COURT: A1l right. So let me see if I

understand this right, Mr. Wetmore. You're objecting

the witness testifying, not to what the com@énﬁs were,

&

but that it was a male or female voice?

MR. PETER McCOv: No, Your Honor. The piece‘
of paper'Ms. Proctor showed you was —- it's called a CAD
report, or a dispatch report, and they asked if I would

stipulate to a female call, advising she heard someone

bénging on the door, and the door flew up and a black

male was C2, which I assume is code for shot._ She does

not know who he is.

And I said I would not stipulate to that

1nformatlon because I don't know who said thlS I don't

think that person is here to testify to Cross- examln@

1 couldn't stlbulate that that lnformatwon was correct

because I think it would be hearsay. |

MS. -PROCTOR: We Weren't saying it wés a
female_called in. We're just saying the sheet of pape
that says what the dispatch receiyed -
| | | THE COURT: - We coulcn t bring som@body in
just to read what is on that. |

MR. TERRELL McCOY: I wanted the 911 tape
be heard.

THE COURT: I understand, but from what I

5
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urderstand;—it—doesn't-exist.—Miss.Proctor-said.back

when she used to represent you, her office tried to
obﬁain it, and they were informed it didn't exist. 5o,
again, it'é one of those deals where if you had it, I
would lﬁt you play it probably, but 4f doesrit £ exist, I
can't cfeate it. Okay?- | \
 MR. TERRELL McCOY: Yes, sir.
. THE COURT: Now, do you have any other
witnesses that you intend to call? | (
MR. TERRELL McCOY: No, sir.
THE COURT:. Have you made a decision about
whether or not”you want to téStify?
MR. TERRELL McCOY: Yes, sir. I'm not going

to testify.

THE COURT: Let me go over a couple of things

t .

with you, I'm required to go over withsgou. You
understand when you are arrested in thié country that yOﬁ
do not have to testify.

THE DEFENDANT: Yes, sir.

THE COURT: You understand that you don't
have to prove anything.

THE DEFENDANT: Yes, sir.

THE COURT: All right. And the state is

required to prove your guilt beyond a reasonable doubt.

Do you understand that?

i
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