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P.O..Box 215 o

Plckens SC 29671 0215 L

Re: Mark D. Ostendorff V. School District of Plckens County
- C.A. No 2014- CP 39- 00259

Dear Mr. Welbom:

Our firm represents Defendant, School District of Pickens County, in the above-
referenced matter. Enclosed for filing, please find the original and one copy of Defendant’s
Memorandum of Law in Support of Motion for Summary Judgment. Please return the extra file-
stamped copy to our office in the enclosed postage-paid envelope. By copy of this letter, we are
serving a copy of Defenda.nt s Memorandurn of Law in Support of MOUOH for Summary
Judgment on Mark D. Ostendorff the pro se Plamtlff

Thank you for your asswtance with this matter.

~ With kind regards, I am

' tharlow@childs-halligan.riet

Enclosure ‘



" STATE OF SOUTH CAROLINA ' - : .
S : . "IN THE COURT OF COMMON PLEAS . - -

COUNTY OF PICKENS

Mark D. Ostendorff, :
' C.A. No. 2014-CP-39-00259

Plaintiff,

Vs. _ :
DEFENDANT’S MEMORANDUM OF LAW

IN SUPPORT OF MOTION FOR

School District of Pickens County
| SUMMARY JUDGMENT

vvvvvvv‘vv

Defendant.

I. INTRODUCTION

Defendant, Pickens County School Distﬁét (“District”), moyed for summary judgirnent on
February 9, 2015. The District submits that no genuine issues of material fact exist and it is
entitled to summary judgment on Plaintiffs claims against it for the reasons set forth below.

IL STATEMENT OF RELEVANT FACTS

Plaintiff was employed by the District from June 2008 untll March 2011 as a Bu11d1ng
Project Manager. (Exhibit 1- Complaint § 10). It is undisputed that Plaintiff was an at-will
employeé with the District. (Ostendorff Dep. p. 60, lines 17-19, Dep. Ex. 3)., Due to the
scheduled completion of Buildiﬁg Fund projeéts, Plaintiff was notified in December 2010 that
his employment would end orT June 30, 201 1.4 (Ostendorff Dep. pp. 76—77, Dep. Ex. 4).
However, due to performancé concerhs, including, taking time off without approval, failing to
' 'maintéin established work hours, and not completing assigned tasks, Plaintiff’s employment was
terminated on March‘ 1,2011. (Qstendorff Dep. pp. 123-124, Dep. Ex.' 7). As aresult of this
termination, Plaintiff ‘has asserted the following cé.uses of action: fraud, “intentional fraud,” civil
conspiracy, “false testimony under sworn oath,” “subordination [sic] of false testifnony under

sworn oath,” negligence, gross negligence, “reckless (Willﬁﬂ) negligence, retaliatofy

>



dlscharge ? “unequal treatment ” and wrongful dlscharge agalnst the Defendant (Exhlblt 1-

Compla1nt1[6) . ST
TIL 'ARGUMENTS ,

A Plamtlff’ S Clalms Are Tlme—Barred

‘ o Under S C Code Ann § 15 78 llO the apphcable statute of l1m1tat10ns for any tort cla1m
agamst a govemmental entlty, hke the Dlstnct 1s two years Thrs 1s pamcularly the case under | |
the South Carolina Tort Claims Act whrch quIlll‘CS hberal constructlon n favor of lnmtmg |
' governmental l1ab1hty See S. C Code Ann § 15 78 20(t) Any of Plamtlff $ clarms would have '
arisen out of Defendant S actlons on or before March 1 2011 Therefore the Defendant s ‘
alleged m1sconduct all occurred more than two years pnor to Plamtrft’ s ﬁhng of the instant
action on Februa.ry 28 2014 (Ethblt l Complamt W 23- 31, 44- 47 50.) | |
In fact Pla1nt1ff concedes that all of Defendant S actlons occurred before March 2011, or
Aat the. latest May 201 l 1n hlS “dernand letter ” that he sent to the Defendant on February 1 l
2014:. | S |

'If 1 have t ﬁle the lawsult I wzll ﬁle itonF ebruary 25

2014. 1 will not let any statute of limitations become an

issue. Even though I made ¢laims for settlement and also

SDPC appeal after March 1, 2011, and the last loss of

unemployment insurance was in May 2011, 1t is only B
' prudent to file by February 25th.” R

(Ostendorff Dep Exh 10.) Plamtlff’ s lack of knowledge or understandmg of the apphcable

11m1tat10ns perlod is an 1nsuff101ent reason to 1gnore the statute of hrmtatlons Further, Plamttff
cannot offer sufﬁc1ent excuse or Just1ﬁcat10n to perrmt tolhng the statute of hmrtatlons to save

d. these clalrns Accordmgly, all of Plamt1ff’ s clanns rnust be dlsmlssed B

B. Assumlng,Arguendo, Plamtlfi’ s Claims Are Not Tlme-Barred
Plamtlff Also. Falls To State Any Clalm On The Merlts

Assurmng, arguendo that Plamtlffs clan'ns are not time- barred Plaintiff cannot create a

genuine issue of matenal fact on any of h1s clatms Spec1ﬁcally, he cannot pomt to any evrdence




in the record to support a claim for'fraud,“‘intentional fraud,” civil conspiracy, “false testimony
under syvornhoath,” “subordination [sic] of false testunony under sworn oath,” negligence, gross
negligence, “reckless (willful) negligence,” “retaliatory discharge,” “unequal treatment, I
wrongful dlscharge or any other tort clarm he m1ght choose to identify or allege because his

employment was termmated for Ob_] ectlvely legrtrmate business and operatlonal 1easons, and he

cannot offer any ev1dence of underlyrng 1mproper motrvatlons

1 South Carolina Courts do not recognize a cause of action
for “negligence,” “gross negligence,” or “reckless
- negligence” for the termination of an at-will employee.
Further, Plamnﬂ’ s wrongful discharge cause of action
should be dismissed because the facts do not support that
the District v1olated a clear mandate of public policy.

- To estabhsh a cause of actlon in neghgence a plamtlff must prove the followrng three

. elements: (1) a duty of care owed by defendant to plamtlff (2) breach of that duty by a negligent
act or omission; and (3) damages proxnnately resultmg from the breach of duty Fowler v.
Hunter 697 S.E.2d 531 (S.C. 2010) The absence of any one of these elements renders the cause
of action 1nsufﬁ01ent S. Carolma Sz‘az‘e Ports Authorzly V. Booz Allen & Hamilton, Inc., 289
S.C. 373, 376 346 S.E.2d 324 325 (1986)

South Carollna Courts do-not recogmze a cause of action for ¢ negllgence ” “oross
neghgence or “reckless neghgence on the facts alleged in the Complamt so as to permrt an at-
will employee to recover damages for termmatron of employment The doctrine of |
employment at—w111 has long been recogmzed in the State of South Carolina. See Shealy v.
Fowler, 182 S.C. 81, 188 S.E. 499 (1936) The doctrine dictates that employment foran
indefinite term is terminable by erther the ernployee or the employer for any reason or for no
| reason without incurring liability for wrongful drscharge Culler v. Blue Ridge Elec. Coop., 309
S.C. 243,245,422 S.E.2d 91, 92 (1992); Hudson v. Zenith Engraving Co., 273 S.C. 766, 769,
259 S.E.2d 812, 813 (1979). | " o |

South Carolina has carved out two explicit exceptions to this general rule. First,




an employee has recourse agamst an employer for tenmnatron in vrolatron of pubhc pohcy
Small v. Sprzngs Indus Inc., 300 S C 481 484 388 S. E 2d 808 810 (1990) Second o
an employee has a cause of action’ aga.mst an employer who contractually alters the at-

will relationship and terminates the employee i in v1olat10n of the contract which Plamtlff does

not allege Id A51de from cases that recogmze the hmrted pubhc pohcy exceptlon to - '

employment at-will and a contractually altered employee -at vn]l relatronshlp, there i s no tort
cause of action for 'negligent drscharge n South Carohna .
In this case, it is undlsputed that Plarntrff is an at—wﬂl employee as ev1denced by hrs
testrmony w1th regard to the Dlstnct S Notlce of Intent to Employ |
Q But you knew what at Wlll meant'7 |

A Yeah I lcnew what at- wrll meant when that thmg
showed up. I sure d1d :

(Ostendorff Dep. p. 60, ltnes l7 19 Dep Ex 3)

In addrtron there 1s. no testlmony or evrdence in the record that thrs at wﬂl relatlonshrp

was contractually altered in anyway, as Plalntrff concedes

Q. Are you aware of anybody that has ever been ,
‘hired to a five-year contract at Pickens County School

Dlstnct‘7

A. None that I know of

Q. —in the burldmg program’?
None that I know of ,

(Ostendorff Dep pp. 57- 58 hnes 19 25)

Q. Had you ever had a contract for a term of year
before-— :

A. No.
- Q. —wrth any. ernployer?

A. Huh- uh I don’t thmk so,n0. I mlght have had one wrth



HUD Ica.n tremember But you re stlll acontract L '
employee : : T

(Ostendorff Dep. pp. 61 l1nes l 8)

~As prevrously mentloned the only other exceptron to the at-will employment doctnne is
‘ | the pubhc pohcy exceptlon ln Ludwzck V. Thzs Mznute of Carolzna [nc 337 S. E 2d 213 (S.C.
1985), the Court held, "[w]here the retalratory drscharge of an at wrll employee constrtutes
violation of a clear mandate of publrc pohcy, a cause of actron in tort for wrongful dlscharge '
anses " Id at 216. “The publlc polrcy exceptlon apphes when an employer requires an employee
to vrolate the law, or the reason for the employee S termmatlon was 1tself a vrolatlon of cnmmal
law. Garner v. Morrzson Knudsen Corp 456 S E 2d 907 (S C 1995) However where a
"[plaintiff] Was not asked to v1olate the law and hlS terrmnatron did not violate crnmnal law

[the] allegatrons do not support a wrongful d1scharge actlon Lawson v. South Carolina Dep't of
Corrections, 532S.E.2d 259 261 (2000) see also Barron v. Labor Finders.of South Carolina,

_ 713 S.EZ2d 634 (S C 2011) (pubhc polxcy exceptlon 18 very limited). Plamtrff cannot 1dent1fy a
: “clear mandate of pubhc pol1cy nnphed by hls termmatron from employrnent Further, Pla1nt1ff '
does not assert that he was asked to v1olate a law that his termmatron vrolated a criminal law, or
‘any other recognized basis for the publrc pohcy exceptlon l |

Even though Plaintiff’s clalms for neghgence and wrongful dlscharge fail for the

reasons set forth above the Drsmct would to pomt out that although Plamtlff alleges his
employment was terminated because he drscovered that employees of the Drstrrct were
mlsappropnatmg building funds when asked dunng his deposition, Plamtlff was unable to |
articulate or provide any ev1dence of unlawful conduct. (Exhibit 1 - Complalnt q8). In
particular, Plamtrff testrﬁed as follows

Q. Do you have any ev1dence that he was doing anytlnng
unlawful‘7

A. His - - the way he Was handling business was of

-



--concern. And he was meetmg with-.- I thmk it was the
Liberty High School, how he’s resolvmg the final .
" inspection and negotiating with the contractor, the site.
And he was meeting with him personally, but didn’t ask me
to go. I’ve never heard of any time one person spending .
“public money,without a witness. o

Q When was, that meetmg?

S AT don t know But he said he was meetmg and had met
w1th h1m with Buddy. Buddy sone of the partners there.

Q. Buddy was one of the cont:ractors7

A. Yes. I can’t remember But that’s - - why he has to
meet with them 1nd1v1dually, that was a concern to me.
That’s Just not the way you do busmess wnh pubhc money.

4 Q Do you know anyth.mg else about that meetmg -
A. No, I do not.
 Q.--or what tran5p1red at it?

A. Huh- uh, He might have told Buddy he wasn’t giving

~ him a dime, though. You know, I don’t know. It’s just the
telltales. It just does not Jook - - I mean nothing looks like
this makes any sense to a reasonable person. And there
again, as I said, there may have been legltlmate reasons
why they didn’t rehire me and nobody’s done anything

“wrong. 1t’s just that Bob Folkman couldn’t stand me,

- maybe I'do not know that.

(Ostendorff Dep. pp 152 153 hnes 19- 25 1 23)

For all of the reasons above these clalms fa11 as a matter of law

2. Plaintiff cannot prove the elements of a cause of actlon for

defamatlon as a matter of law.

To recover for defamation, a Plaintiff has to prove: (1) a false and defamatory statement

made by an agent of the District (2) to a third party that was unprivileged (3) the District was at

fault and (4) either actionability of the statement irrespective of speciai harm or the existence of

special harm caused by the publication. S_’ee Fleming v. Rose, 567 S.E.2d 857, 860 (S.C. 2002).



First, Plaintiff cannot identify any false statement made by an agent of the District:

Q Do ydu have any reason to believe that Bob Folkman
has given you a bad reference to anybody?

A. The only thing is that I can't get a dadgum job.
It's just -- I can do virtually anything from
footings to financial statements and willing to work
for 10, $12 an hour, and I still can't get anything.
Q. But nobody has told you that, for example?
A. No. A
Q. That I can't hire you, because Bob Folkman said —
A. Yeah, right. |
(Ostendorff Dep. p. 142 lines 3-12).

Q. How about as far as anybody else at the school
district? Has anybody else told you that anybody
else from the school district has given you.a bad
‘reference?

A.No.1 hbpe not, but -

- (Ostendorff Dep. p. 143 lines 4-8).

Second, even if Plaintiff could identify a false statement made by the District, he c.ould
not prove that such a statement was pubhshed out51de the context of an executive sess1on mna
school board meeting or a meetmg of adm1mstrators——clearly subjecting any alleged statement in
that context to a qualified privilege as a matter of law. See Constqnt v. Spartanburg Steel Prods.
Inc., 447 SE.2d 194 (S.C. 1994) (connnﬁnication between officers and employees of a
corporation are qualifiedly privileged if made ih good faith énd in the usual course of business);

Murray v. Holnam, 542 S.E.2d 743, 749 (S.C. 2001) (issue of conditional or qualified privilege
is a question of law for the court).

Third, Plaintiff cannot fecover for claimed loss of reputation or mental anguish that may

have been created by his own self-publication of the alleged defamatory statements. See 53

&
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- cIs. L1bel&Slanderl92 (1987) A5 Plamtrfftestrﬁed AR

Q. nght Drd you talk to anybody out of the cornmumty
about your termmat10n‘7 A : R o :

A Oh yeah l talked to everybody in the world

(Ostendorff Dep p. 140 l1nes 4 6)

| As such, P.lamtlff is not able to collect alleged damages for loss of reputatlon because he

drmttedly self—pubhmzed hlS terrmnatlon “to everybody in the world o
Fmally, Plamtrff has not alleged facts to support and cannot prove the exrstence of spec1al,'

harm resultmg from any alleged defamatory staternent For these reasons Defendant is entitled

o to surnmary Judgment on Plalntlft’ S defamatron cla1m '

, 3. Plamtrff’s C1v1l Consplracy Clann Falls as a Matter of Law -

“ln ‘order to recover for ClVll consplracy, a plamtlff must show a combmat1on of two or
more persons Jomed together for the purpose of m;urmg him and caused h1m spec1al damages
McMzZlan V. Oconee Mem 7 Hosp 626 S E. 2d 884 886 (2006) A civil conspiracy claim must
| be supported by facts 1ndependent of the other causes of actlon in the complamt a plamtlff may
not srmply mcorporate allegatrons that support other causes of actlon to sustam a case for crvrl
._ Aconsplracy See Kuznzkv Bees Ferry Assocs 538 S. E: 2d 15 31 (S C. Ct App 2000) No crvrl :
consplracy exrsts When the conduct at 1ssue co cerns an alleged consprracy between an ‘
employee acting w1thm the scope of hrs employment and hrs employer Sprmger V. Pellzsszer R
2011 W.L. 2601895 (D.S.C. 201 l) (crtmg McleZan 626 S E. 2d at 886 crtmg Perk V. Vector ,
. Res. Grp, Ltd 485 SE. 2d 140 144 (V a. 1997)) Ttis well—estabhshed that a corporatron cannot )
| consprre wrth 1tself Mclelan 626 S.E. 2d at 884 (cmng 16 AM.JUR. 2D Consplracy § 56 .-
(2005)) ' | ‘ ' N

In the instant case, the Dlstnct 1s the only applicable Defendaht as the lndlvidual |

' Defendants that Pla1nt1ff named were dlsmrssed from tlns lawsuit on July 9,2014. (Exhibit 2 -

q



Order Granting Motlon to Dismiss Individual Defcndants). Because the District cannot conspire
with itself'as a mafter of law, Plaintiffs civil conspiracy claim fails: :AFurther, even if l’laintiff
had properly alleged a consp1racy among properly named and identified 1nd1v1dual defendants,
no allegatrons of specral damages or ewdence to support a claun for spec1al damages ex1st in
this case. Finally, Plaintiff was an at—wrll employee and could not pursue a c1V1l conSprracy
claim on that basis. See Alonso v. McAllister Towmg, 595 F. Supp.2d 645 (D.S.C. 2009)

4. Plaintiff’s Fraud Cause of Action Fails as a Matter of Law.

Itis well-settled that to estabhsh actlonable fraud there must first be a false
'representatron Emerson V. Powell 283 S. C 293 321 S. E. 2d 629 (Ct App 1984) To sustam a
_claim of fraud all of the followmg elements must be proven Da representatlon (2) its falsrty

3) its matenahty 4) either knowledge of its: falsrty or reckless drsregard of its truth or falsity;
(5) intent that the representatlon be acted upon; (6) the hearer's ignorance of its falsity; (7) the
hearer's relia‘nce on its truth; (8) the hea'rer's,righ_t t_o; rely thereon; and (9) the hearer's consequent' .
and proximate injury. Schnellmannv. Roetiger, 3‘73 S.C. 379, 382, 645 S.E.2d 239, 241 (2007).
| Plaintiff has not pleaded and cannot esfabliSh thenecessary elements or set forth any eyldence to
assert a fraud cause of action against the l)éfendant | .
Spe01ﬁcally, Plamtlff testlﬁed as follows with regard to his fraud cause of actlon

Q: What i is your ev1dence of 1ntentrona1 fraud here, nurnber
47 .

A: Okay, because Mr. Folkman, he done the same process
"+ of taking days off. And then he fires me on Monday, based
on taking that Friday off ad he didn’t know if I took that

" Friday off or not. : ,

(Ostendorff Dep. p. 156 lines 3 8)
Q: But you don’t deny that you were out?

A: No, [ don’t deny it. He didn’t know it. He never even - -
. - he's never known it until we talked about it at the
unemployment insurance hearing.



Q: But ;ou‘ne\fe'r' demed that you"\?ifere out 'either, r1ght‘7
“A: No, lnever de_nied -it.‘ -
Q:Because_ y_ou were Qut;'l rhean, you didn’t cqme in at—
'.A'Right"‘. - | o
A Q -- all that day, nght'7 Correct'7 B

A: Yeah that s correct I did take" that day off But he
didn’t know if I d1d or not. That s the pomt I was trymg to
making. '

(Ostendorff Dep P 159 lmes 5 l7)
Itis clear from Plam’uﬁ’s testlmony‘ that there was no fraud because no untruth” was
told. Regardless of when Mr. Folkman found out that Plaintiff was not at work on the Fnday in
quesnon Pla1nt1ff concedes that he was, in fact absent from work that day Thus tl’]JS Clall’n

falls as a’rnatter of law. '

C ON CLUSION

For all of the foregomg reasons Plamtlffs evidence falls to satlsfy each element of h15

alleged causes of action and Defendant 18, enntled to )udgment asa matter of law on all claJms

Rl submiid,

* CHILDS & HALLIGAN, P.A.

mas K. Barlow, S.C. Bar No. 8995
barlow(@childs-halligan.net :

! The causes. of action titled “false testimony under eath,” “subordination [sic] of false testimony under
sworn oath,” and “unequal treatment” are not recognized causes of action or claims upon which relief
may be granted in South Carolina. If they were, they would fail for the same reasons as Plaintiff’s fraud

and other claims. . e .



March 27,2015

* Columbia, South Carolina o

,PO Box11367 , .
Columbia, South Carolina 2921 1

(803) 254-4035

- Ai:tc:)‘meys" for Defendant

1

. Mary Allison Caudell S.C. Bar No 101 187
oo macaudell@chﬂds halhgan net. T



CERTIFICATE OF SERVICE BY MAIL
The under31gned of Chllds & Halhgan P.A. hereby cemﬁes that she has served R
 the followmg counsel of record w1th the foregomg DEFENDANT’S MEMORANDUM OF
LAW IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT by mailing a copy of
same, postage prepald and relum address clearly 1nd1cated to the followmg on thls B_ day of "
March, 2015: N | |

- Mark D. Oé'tehdofff, Pro S’e '
135 Cedar Creek Circle
Central, SC 29630 ,

M@wpﬂw

chhel M. Lbévder
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COUNTY OF PICKENS -
.MarkDQstendorf'f | .: v:t: ;,.';L:::' 4 i {l, - ‘jUDlClAL CIRCU'T .
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COMPLAINT *

School District of Pickenstunty_’_:- L K

Board of Trustees, School District of .+~ |1 . ~ WRONGFUL DISCHARGE

- Pickens County -
Alex Saitta JURYTRIALDEMANDED .-~ -

Judy Edwards -~ - ~  ey

s

~ Jimmy Gillespie o R R o e

Herbert Cooper |- .

- Jim'vShelto‘h_
Ben Trc.attér.
Kelly Pew
Henl’vﬁum‘:“ H | SRR

Robert Folkman

Co-Defendants -

o '

Comes ‘hdw,’Oistendovrff, Plaintiff, to this Court , juryj trial 'demande'd, seeking recovery of monetary
damages from injury caused to him by the ébo'vé Co-Defendants. Ostendorff seeks damages for ost
income from lost employment and lost retirement that he would be 'entiﬂed to had he not been ,
wrongfully discharged. Ostendorff was g}hpib‘yed asa Pro}éc_t Manager in the Building Program for the

School District of Piékens County..
‘Os{éndorff also seeks monetary 'darﬁages from fhe" C’:’.:—D'éfehdants in his loss of ten (10) weeks of
SC Unemployment Insurance compensation. This damage to Ostendorff was caused by Rebert Folkman

-



knowingly providing false testimony under sworn oath at an appeal hearing in front of an investigative
Officer of the State of South Carolina from the ~Department of Em ployme nt and Workforce (SCDEW).

Ostendorﬁf seeks monetary damages of the followmg dollar amounts:

Lost wages of $ 132, 481 00

Lost rettrement of 134 400 00, less Ostendorff's contribution amount
of7 5% or$ 12 25000equalmg$ 122,150, 00 '

Lost Unemployment Insurance benefits of $3,260.00

Ostendorff also seeks damages for defamation of character.

Ostendorff also seeks punmve damages actua! damages reasonable attorne\/s fees and any
compensation that the Court or Trlers -of Fact (Jury) flnd due to Ostendorff '

Ostendorff seeks actual , compensatory, and punitive damages under tort.
Ostendorff , Plaintiff alleges:
1.

_ That Ostendorff was a pubhc servent be:ng employed by the School Dlstnct of P}ckens County,
'South Carolina. : .

s BR

2,

That defendants Sa;tta Edwards, G ;Hespte Cooper, Shelton, Trotter were Board Members of
the Board of Trustees School District of Prckens Cou nty at the time of Ostendorﬁ’ 5 drscharge '

3.

- That defendant Hunt was the Superintendent of the School District of Pickens County at the
time of Ostendorff’s discharge. ‘ ' ' '

4,

That defendant Pew was the Dir_ector or Hdman Relations for the School District of Pickens

e

County at the time of Ostendorff's discharge.



¥

That Folkman was the Bur!dmg Program Admlmstrator and Ostendorﬁ’s supervrsor at the tlme
of Ostendorff’s dlscharge :

'

That the defendants engaged in fraud lntentlonal fraud civil conspiracy, false testrmony under sworn
oath, subordination of false testrmony under sworn oath, negligence, gross negligence, reckless {(willful)
negligence, retaliatory discharge, unequal treatment, and wrongful discharge of Ostendorff’s -
-empioyment wrth the School sttnct of Plckens County (SDPC) :

That the defendants damaged Ostendorff for reasons of personal gain poltical and , or f nancial
gain or prevention of financial loss. Their actlons were for therr own benefit and not to the public school
: students of Pickens County :

8

That Ostendorff was aware of the defendants m:sappropnation of School District (SDPC )}
_funding . The defendants found through a third party that Ostendorff was aware of misappropriation of
SDPC fundlng The motive of the defendants to wrongfuuy discharge was to prevent Ostendorff from
" finding , or being more aware of, addmonal mlsappropnatron of School District (SDPC) funding. The
defendants devised a fraudulent pian to get nd of Ostendorff under the pretense of Ostendorff taking
unauthorized time off. ’ : : :

9.

.<&

: That the defendants engaged in false testrmony under oath to hide the true motive
iofwrongfully discharging Ostendorff The false testimony under sworn oath was giventoan
investigative official of the State of South Carolina of the Department of Employment and Workforce.
The false testimony under oath materially damaged Ostendorff in being penalized ten weeks of
unemployment insurance compensation. Ostendorff is 'of information and belief that all defendants
" were mvolved in the false testimony and subordination of that false testlmony under sworn oath. All
defendants were given opportunity to explam their rnvo!vement in Ostendorff’s wrongful discharge but
none responded , except Trotter’s telephone drscuss;on with Ostendorff after recervmg Ostendorff's
appeal for reinstatement letter addressed to all Board members a



10.

That Ostendorff was wrongfully disclietged l‘rom llis employment yvith the School District of Piekens
County on Tuesday, March 1, 2011 Ostendorff came to employment on June 20, 2008. Ostendorff lef‘t
employment with The City of Charlotte North Carolma where he was: an active member of the North
Carolina Retxrement System. Ostendorff is currently receiving early monetary benef’ ts for hls prior
participation while being employed Wltll’ll the City of Chariotte. :

That Ostendorff was assured that hxs employment thh the School District of Plcke ns County would
be at a minimum of five (5) years up to seven (7) years. The length of employment from minimum of 5
- to 7 years would depend on the completlon of the Building Program Ostendorff accepted the
‘ employment offer from the School Dlstnct of Plckens County with the limiting condition of least 5 years
of consectutive employment. The 5 years would meet the mmimum requnrement to receive a retirement
benefit of & 400.00 per month for life from the South Carolina Ret|rement System starting at age 60.
- Ostendorff was an active member of the sC Retirement System at the tnme he was wrongfully

discharged.

That Ostendorff is owed for 2 years and 4 months at his prior salary of $ 70,000.00 per year. This . '
amount is lessened by the amounts Ostendorff received from SC U‘nemployment Insurance and
employment he had from the period March 2, 2011, through June 30, 2013. The amount owed
Ostendorff may or may not be lessened from money he received in March from unused personal time or
vacation. Ostendorff was of the understandmg that unused vacation or personal time was a

“use it or lose it “ palicy when Ieavmg employment ‘The amount may be increased or lessened from any

net affect of i mcome taxes due.

X

That Ostendorff was wrongfully discharged because he had a conversation with a friend of a.new
school board member about the possible-shortfall of the Building Program construction budgets with
public funding . Also discussed was the application of Act 388 for funding of school operations and not
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to be used for new construction. That discussion was on either Tuesday, February 22,2011, or Tueéda?, »
February 15, 2011.

14.

That through the conversation with hns fnend the new school board member knew that
Ostendorff was aware that the Bunldmg Program salanes were being paid from the School District
Operations fund. ACT 388 is for the Operations of the school District and is funded through SC sales
tax . The Building Program is funded by bond and s repatd through Pickens County property tax receipts.

They are to be sepa rate.

15,

That Ostendorff was discharged té‘_try to silence him and not enable him to dliscqvér anyvothevr
misappropriation of ACT 388 money . N : ' :

16.

That the School Board knew that were South Carolina Statutes that provsde severe penalties for -
School Board Members and Supermtendents who mlsappropnate school funding

17.

That on Tuesday, March 1, 2011, around 7:30 AM, Ostendorff received an e- mall from.Robert
Folkman , Building Program Administrator, mstructmg him to see him i m his office. Folkman then
discharged Ostendorff. Folkman told Ostendorff that “ Y {Folkman ) havmg to spend too much of my
time on RC Edwards and McKissik and gomg to have to let you go.” This made absoiutely no sense since

"Ostendorff had numerous other prOJects in work that that would require even more of his time .

18.

That on Tuesday, March 1, 2011, in the AM, Ostendorff went to see Kelly Pew, Director of Human
Relations , at the School Districts main office to find the real reason why Ostendorff had been
discharged. While waiting to see Pew, the School District’s Benefit Specialist informed Ostendorff that
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she had received word that Ostendorff was no longer,employed‘ with SDPC ,but she received that word
" on Monday ,February 28, 2011, a day before Folkman discharged Ostendorff.

19.

That on Tuesday , March 1, 2011, in the AM, Ostendorff then met with Kelly Pew, then the Director
of Hurman Relations, to ask why Ostendorff had been discharged. Ostendorff was told that that Folkman
told her that Ostendorff had been discharged because of “failure to complete assignments, fallure to
mainiain regular work hours, and taking unapproved time off”, Ostendorff replied that “ well, that’s the
first I've ever heard of it”. Pew quickly walked up to Ostendorff, shook his hand and said “good luck in
future employment”, and escorted Ostendorff out of her office. Pew made no effort to support what

Folkman had told her.

20.

That on Tuesday, March 1, 2011, during the short discussion between Pew and Ostendorff, Pew
never mentioned any appeal process within in SDPC policies regarding discharge. Folkman neither
mentioned any appeal policies within SDPC. All defendants conspired in a plan not to notify-Ostendorff
of any appeal process because they knew that if Ostendorff did not make an appeal under SDPC policy
within in a prescribed timeframe, Ostendorff would lose all rights to bring about any legal action to

recover damages.

21.

That on Tuesday, March 1, 2011, Ostendorff returned to his SDPC office to gather his construction
reference books, he found his office ransacked. Ostendorff's computer was gone in which a mess was
made of his desk in removing cables, etc, it also appeared that scmeone had been rifling through
Ostendorff’s files. it was obvious that someone was in @ hurry to find what Ostendorff knew.

22.

That on Tuesday, March 1, 2011, Ostendorff requested the balance of the day off. Ostendorff filled
out his request for time form which was signed by Tim Newman. Folkman was not in the office to sign

20
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23.

That on the evening of Tuesday March 1, 2011, Ostendorff called the Senior Project Manager
regarding about Folkman discharging Ostendorif. The Senior Project Manager told Ostendorff that “you
shouldn’t have bad mouthed him”. Ostendorff replied that “I've never badmouthed him “. The Senior
Project Manager said “during the Monday morning meeting he (Folkman) asked us (SDPC Building
Program employees) if we heard anything about Mark {Ostendorff) badmouthing the Building _Prograrh
to anyone on Chastain Road”. Ostendorff told the Senior Project Manager to “ make sure you write that
down with today’s date.” Ostendorff was out sick Monday, Febraury 28, 2011, due to allergies.

24,

That the conversation with the friend of the SDPC Board member on February 22 or 15, 2011,
revealed that Ostendorff was aware of probable misappropriation was the real cause of Ostendorff's
discharge. The conversation came about during road work along Chastain Road in front of the son of the
friend of the Board member, Ostendorff had been negotiating with the friend for several months
regarding the slope of the road work and the resulting affect on his son’s property. ‘

25.

That during the conversation with the friend of the Board member, the friend told Ostendorff
that he had a friend that was one of the new School Board Members and he { the new member) said
“the construction {program) money was a mess”. Ostendorff then sald to the affect “ that could be true
as| heard that the Financial Director told Alex Saitta during a School Board meeting that the L
Construction Program salaries were coming out of the general fund”. Ostendorff also saidto the affect “!
don’t think that’s allowed under the new state funding guidelines separating new construction based on
property taxes and the general fund which Is funded out of Columbia from state sales taxes”. Ostendorff
also said to the affect “if the construction budget was short then they {School Board) will have to put
Folkman in charge of Operations so he can siphon money over to the Building Program to complete
anything not covered in the bond money.” Ostendorff said to the affect that “ Folkman was trying to get
rid of everyone (Building Program) so no one would be watching him and he couid get his 5 years into

get retirement money”.
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26.

That stiortly after being discharged , Ostendorff applied for Unemployment Insurance through
South Carolina Department of employment and Workforce (SCDEW). SCDEW notified Ostendorff that
was denied benefits because SDPC discharge him for cause. Ostendorff promptly contacted SCDEW and
was given allegations made by SDPC. The allegations were given to Ostendorff via telephone as SCDEW
will not provide aillow a written copy to be sent to the clamiant (Ostendorff). Ostendorff responded to
the allegatlons to SCDCEW SCDEW determined that Ostendorff was not eligible for benefits.

27.

That on March 11 2011, Ostendorff sent a letter addressed to Alex Saitta , SDPC Board
Chairman, appealing his discharge. A copy was also sent to each SDPC Board member, The letter aiso
made a clalm for monetary damages Ostendorff sent the letter as he found no appeal policy from SDPC,
but found on the SDPC website that employees being faid off for budget reasons could appeal to the

SDPC Board.

28,

That shortly after sending the letter, Trotter called Ostendorff in which he was not aWare that
Ostendorff was discharged. He said that Judy Edwards called him to ask if he knew anything about
-Ostendorff’s discharge.

29.

That shortly after sending the letter to Saitta, Ostendorff received a voice mail from Saitta
informing Ostendorff that Henry Hunt, then SDPC Supermtendent would contact me on the SDPC

policy to any appeal.

30.

That Ostendorff later received a voice mail for me to have a conference with Hunt for March
17,2011. Ostendorff had a discussion with Hunt on that date in Hunt’s office. Hunt did not appear of
knowledge of my discharge prior to my letter to Saitta of March 11,2011. In that discussion with Hunt,
Ostendorff explained his position of his wrongful discharge. In that discussion, Ostendorff assured that
it was the conversation with the friend with the new school board member was the reason for
Ostendorff’s discharge, not the reasons Kelly Pew provided Ostendo'rff on March 1, 2011, Osfendorff
also stated he was due monetary compensation for the,additional 2 years and 4 months as for



Ostendorff's assurance of 5 years, up to 7 years, of employment and also the retirement money he
would receive after the S years of employment. Hunt informed Ostendorff that Hunt would Investigate

the matter.

31.

That on the March 17, 2011, meeting with Hunt, Os_tendorff~ was given Kelly Pew’s letter dated
March 16, 2011, addressed to Ostendorff. '

32.

That on April 5,2011, Ostendorff sent a letter to Pew regarding her letter of March 16,2011.
Ostendorff in his letter stated that Bob Folkman did not talk to Ostendorff on Monday , February
. 28,2011, as Ostendorff was out sick on Monday ;February 28,2011, which was consistent with what
Ostendorff informed Pew on the March 1, 2011, discussion that Ostendorff had with Pew. Ostendorff
further reiterated Ostendorff’s the very short conversation with Folkman on March 1,2011, which was
consistent with Ostendorff’s assertion that Folkman discharged Ostendorff because “he was having to
spend too much of his time on RC Edwards and McKissik.” '

33,
That on March 23, 2011, Hunt sent a letter to Ostendorff of Hunt’s investigation and findings.

{tem 1- Retribution- Hunt stated that “ | talked to the board member and he does not recall any
comments that would cause Mr. Folkman to retaliate against you. » Ostendorff has never talked to or
ever met the board member whom was the friend of the father of the property owner on Chastain

Road.

Hunt also stated “ Also , Mr. Folkman stated that no board member had talked with him about

»

you.
Items 2 and 3- Regarded my assertion of politics and ulterior motives.

" ltem 4 — Malicious Intent- Hunt stated “ You feel that Mr.Folkman planned to deny you insurance
coverage for a month by terminating you on February 28. Your termination date was set as March 1 and
your coverage continues to March 31. Mr. Folkman does not handled Insurance issues and was unaware
of the length of time insurance coverage continues_after termination.”

The March 1, 2011 date for termination was only set for Ostendorff’'s insurance because of the
March 1,2011 conversation with the Benefit Specialist that Ostendorff’s insurance had stopped as of
February 28, 2011. Ostendorff then told Pew and Pew then called the Benefit Specialist to correct the
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Insurance to run through March 2011, as Ostendorff had nat actuaily been terminated by Folkman until
the morning of March 1, 2011, and not February 28,2011,

Ostendorff was not paid for his day of employment of March 1, 2011.
Ostendorff received heaith insurance through March 2011.

Hunt's investigation was not credible, Hunt was willfully negligent in his investigation and also
in his decision not to reinstate Ostendorff or compensate him for at least the remaining 2 years and 4

months along with retirement benefits.

34.

That on April 5, 2011, Ostendorff sent a letter to Hunt éppealfng his decision from his letter
dated March 23, 2011, as required by the SDPC Grievances Policy. That policy was attached to Hunt's
letter of March 23, 2011. A copy of Ostendorff’s letter was sent to all board members with attachments,

The letter had attachments of Hunt's letter, Pew’s letter, Ostendorff’s reponse to Pew, and Ostendorff's
reponse to SCDEW. :

Ostendorff pointed out numerous inconsistencies with Ostendorff’s discharge and Folkman’s comments

to Hunt.

The main point being- how did Folkman know if Ostendorff took Friday , February 25, 2011, off or not?
The only thing Folkman knew was that he found a request for time off by Ostendorff in his in-basket on -

‘Monday, February 28, 2011,

The board members knew that Ostendorff was applying for unemployment insurance benefits.

Ostendorff made a monetary claim in that letter.

35,

That on Monday , February 28, 2011, Folkman terminated Ostendorff for the only reason -
being that he found a piece of paper that requested time off. The day requested off was Friday,

February 25, 2011.

Folkman would not of been of knowledge if Ostendorff was at work or not on Friday , February 25, 2011,
because Folkman was not at work on Friday 25, 2011,



Ostendorff was out sick on Monday, February 28, 2011, Folkman could not of asked Ostendorff if .
Ostendorff took off Friday, February 25, 2011, because Ostendorff was unavailable to answer Folkman

on Monday , February 28, 2011.

in an earlier instance, Ostendorff requested, through the same method of requesting time off on the
Thursday before a Friday, the following Friday offand the request was approved by Folkman.
Ostendorff later decided that he needed to come in to work to monitor a subcontractor that was filling
an underground storage tank at RC Edwards. Ostendorff drove his own vehicle to RC Edwards. While at
RC Edwards , Folkman asked Ostendorff to locate a Consulting lnspectof who was late for the pre-
construction meeting being held at RC Edwards. Folkman knew that Ostendorff sometimes used his own
~ vehicle and not always his assigned SDPC vehicle. Thus, weather or not Ostendorffs personal vehicle is at
his office is no indication if Ostendorff is at wark. Ostendorff never retracted his approved Friday off
although he worked the entire day that approved for time off.

SDPC does not terminate employment for em ployees placing requests for time off in their supervisor’s
in-basket. That is what the employee is asked to do. :

it was a fraudulent plan of Folkman and the other defendants that fell apart . The plan was devised the
defendants who didn’t “cover their tracks”.

36.

That a letter dated April 6, 2011, frbm Hunt to Ostendorff informed Ostendorff that Hunt would
present Ostendorff’s letter requesting an appeal to the Board of Trustees.

37.

That a letter dated April 13,2011, from Hunt to Ostendorff stating that the Board of Trustees
voted in public session to deny Ostendorff's request for a hearing.

38.

That in March 2011, Ostendorff applied for unemployment insurance benefits from South
Carolina Department of Employment and Workforce {SCDEW).

39.

That in March 2011, Ostendorff was contacted by SCDEW regarding allegations by SDPC
regarding Ostendorff's discharge. The allegations were read to Ostendorff by SCDEW over the

25



telephone as SCDEW will not provide a written copy to a claimant. Ostendorff was told by SCDEW that
the Initials on the allegations were RB/RM. :

- 40.

)

That Ostendorff responded in writing to SCDEW regarding the SDPC allegations in a letter dated
March 27,2011. The allegatlons were more ofa pc;st —termination performance evaluation in which the
employee would have no notification of. Ostedorff responded to all allegations in which most ended
with that SDPC would need to be specific and not just general statements, '

41,

That the letter Ostendorff sent to Hunt on April 5, 2011, had attached a copy of
Ostendorff's letter responding to SCOEW of SDPC ‘s allegations. All Board Members were sent a copy

of the letters.

42.

That Ostendorff received letter from SCDEW informing him that he was to be penalized
fourteen weeks {14) of unemployment insurance benefits. Ostendorff sent an appeal request to SCDEW

on April 7,2011.

43,

That Ostendorff received a notice from SCDEW dated April 20, 2011, notifying Ostendorff
of a SCDEW hearing to consider my appeal of the 14 week penalty. The hearing would be May 4, 2011.

44,

That during the May 4, 2011, SCDEW appeal hearing, Folkman gave false testimony under

sworn oath.

The SCDEW hearing officer asked Folkman of what he (Folkman] said at the time when Fotkman
discharged Ostendorff.

Folkman replied to the affect that “ | told him he took time off without authorization. At this point of the

Building Program we cannot have employees taking time off.”



Folkman produced Ostendorff's request for time off for Friday ,February 25,2011, On that form
, submitted at the hearing Ostendorff saw comments written request was denied and dated 2/28_/2011.

Ostendorff asked Folkman in cross examination to the affect “ if you weren’t at work on Friday, how
would you know if | was at work or not?”

' Follkman presented no evidence, no witnesses but just replied ” | asked somebody”.

Folkman would not say who he asked simply because he didn’t ask anyone. Even if he did ask someone,
that someone’s response would only be hearsay. Folkman was not prepared to come with an answer in

advance of Ostendorff's question.

Folkman gave false testimony in the hearing that he discussed the time off request with Ostendorff but
Ostendorff was already terminated the day before. That false testimony caused Ostendorff to be
penalized 10 weeks of benefits of $ 326.00 per week.

45,

That upon leaving the hearing room on May 4, 2011, Ostendorff found Folkman waiting on him.
Ostendorff , though very surprised at Folkman’s waiting, comforted Folkman of his false testimony .
Folkman laughed and said “our conversation { discharge on March 1, 2011) wasn’t recorded and it
would be just your word against mine”. Folkman followed Ostendorff to his car when he volunteered

“Kelly Pew sent me here.”

46,

That Folkman terminated Ostendorff on Monday , February 28, 2011, and the weight of the
evidence presented to the triers-of-fact will show that to be factual. The weight of the evidence will
show that Ostendorff was nota work on Monday, February 28,2011. ' '

47,

That Folkman and the defendants devised a fraudulent plan to lure Ostendorff into the ususal
and accepted method of requesting time off then terminating him for taking unauthorized time off. The
plan was flawed as it did not take into consideration that Ostendorff would be sick from work on the
following Monday. Keeping to the devised plan , Fotkman terminated Ostendorff on Monday, although

he was not there.



Folkman told the Building Program employees during the usual Monday morning meeting on February
$21,2011, that he was going to take off the following Friday , February 25, 2011,

Folkman deliberately did not tell Ostendorff that Folkman was aiso going to take off Thursday afternoon
February 24, 2011,

Ostendorff had used this same procedure for requesting time off for Fridays. Ostendorff would walt until
 at least until Thursday to request time off after he conferred with Folkman and the other two Project
Managers. If nothing was pending for Friday, then Ostendorff would then submit the form to Folkman.

Sometimes Folkman was in his office, sometimes not when Ostendorff submitted the request form.

If Folkman was in his office, he would sign the request form. Ostendorff would then give the approved
form to the clerk.

If Folkman was not in his office, Ostendorff would feave in the request form in Folkman's in-basket in his
office. Folkman would then give the approved form to the clerk.

Folkman knew this was the certain method always used by Ostendorff. .
Folkman never denied Ostendorff taking a Friday off.

Folkman never informed Ostendorff that Ostendorff wouid have to see the form with a signature
approving the request before taking that time off.

Ostendorff discu.és_ed, as usual, with the Senior Project Manager on Thursday, February 24,2011, if
there was anything pending on Friday, February 25, 2011. if not, then Ostendorff would take Friday,
February 25, 2011, off and would put the request form in Folkrnan’s in-basket. The Senior Project
Manager sald ok to take the Friday off. The Senior Project Manager was delegated by Folkman to handle
the Building Program when Folkman was out of the office. '

43.

That Ostendorff was treated unequally as compared to the other two Project Manégers. As
examples, Ostendorff was required to be clean shaven every day, whereas another Project Manager
would not shave for two or three days on a regular basis. Ostendorff was required to keep his assigned
SDPC clean every day, whereas another Project Manager would have dirt covering almost half of his
assighed SDPC vehicle for a week at a time without washing it. ‘
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49.

That Ostendorff in September 2012, requested of SDPC the home address or email address of
Hunt, then the former Superintendent, so Ostendorff could request of Hunt the information he gathered
during his investigation of Ostendorff’s discharge. Hunt would not respond to give his address only that
he wanted SDPC involved in giving me any information.

50.

- That Ostendorff is defamed as his name in the public. All employment applications ask for
‘reasons leaving previous employers and if ever been terminated or asked to resign.

51.

That the Bullding Program lacked transparency in funding and monies allocated and spent. Only
a graph was produced showing the overall projected Program spending as compared to actual by the
month. Ostendorff never saw an auditor or was ever audited for his projects to ensure no impropriety or
any appearance of impropriety. it appeared to Ostendorff that the almost one-third billion dollar

building program was lacking in oversight.

52.

That Folkman received a promotion shortly after discharging Ostendorff to Director of
Operations along with his position of Building Program Administrator. Ostendorff is of information and
belief that Folkman received a substantial pay increase at that new promotion. Pew was soon chosen as
Superintendent. Ostendorff is of the information and belief that Pew received a substantial pay increase
at that new promotion. Both Folkman and Pew were rewarded for their efforts in discharging Ostendorff

and providing cover for the Board’s handling of public funds

Damages

Ostendorff seeks actual compensatory, and punitive damages under breach'and tort for wrongful

discharge.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the wrongful discharge.
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Ostendorff seeks actual and punitive damages under tort for negligence , gross negligence, reckless
(wiltful) negligence for not reinstating and compensating Ostendorff.

Ostendorff seeks actual and punitive damages under tort for fraud and intentional fraud in the
origination of the scheme 10 discharge Ostendorff.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the fraud and intentlonal
fraud of the scheme to discharge Ostendorff.

Ostendorff seeks actual and punitive damages under tort for malice in backdating discharge date to
reduce health Insurance coverage. .

Ostendorff seeks actual and punitive damages under tort for fraud and intentional fraud for the false
testimony at the SCDEW hearing.

Ostendorff seeks actual and punitive 'damages under tort for civil conspiracy in the false testimony in the
SCDEW hearing.

Ostendorff seeks actual and punitive damages under tort for negligence, gross negligence, and
grdss(willful) negligence in subordinating false testimony at the SCDEW hearing.

Ostendorff seeks general damages for defamation. Special damages will be sought if discovery reveals
monetary loss to Ostendorff due to fraudulent oplmons given to prospectlve employers of ’
Ostendorff’s past work history and discharge

»Ostendorff demands of this Court a judgment for relief of his damages the sum of $ 254,631.00 as well
as punitive damages and other relief that the triers of fact (jury) and Court find proper and just to
Ostendorff.

OstendorfT affirms :
That | have prepared this pleading and It is to the best of my knowledge

That | have contacted ali defendants in writing and have acted in good faith to resolve this matte

February 28,2014 %M

Mark D Ostendorff
135 Cedar Creek Circle
Central , SC 29630
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Mark Douglas Ostendorff ' -60-

SeVen years is what he said. But he said the money's
in the bank from that bend.

well, just talking again about the five to seven
years.

Yeah.

If you did somefhing that warranted your termination,
I mean, they were allowed to terminate you; weren't
they? |

well, sure. I mean, if you vioclate -- crimes and
what have you, I can understand, yeah. o©h, yeah,
it's not 1ike -- no, you're not to be getting a check
for five years just, you know, laying around.

it's not guafanteed money?

Right.

Not guaranteed money?

Right, it's juét -- no.

But you knew what at-will meant?

Yeah, I knew what at-will meant when that thing
showed up. I sure did. |

pid you have a contract in charlotte?

NO.

were you an at-will employee in Charlotte?

ves, but we did have a budget. The same situation.
we knew what the budget was and anything else.

Had you ever had a contract for a term of years
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i @lgfi@ ‘ SCHOOL DISTRICT OF PYCKENS COUNTY
e s NOTICE OF INTENT TO EMPLOY
Name: Rﬁ'ark Ostendorff Tentafive Location: MAINTENANCE/OPERATIONS

Job Assignment: BUILDING PROJECT MANAGER

You are notified that the School District of Pickens County School intends to employ you in the tentative job assignment at
the tentative location shown above for the 2010-2011 school year. The District reserves the right to change job assignments
or locafions upon notice to and consultation with the employee, and no expectation of confinued employment beyond the
specified period has been created by this Notice of Infent to Employ. cod

The language used in this document does not create an employment contract with the School District of Pickens
County. This document does nof creafe any confractual rights or entitlements. No promises or assurances,
whether wriften or oral, which are contrary fo or inconsistent with the terms of this nofice of intent to employ,
create any contract of émployment. : '

The following conditions are considered to be a part of this Notice of Intent to Employ.

~ Rate of Pay: 70,000.00 per year _

2. This letter of intent is for the 2010-2011 fiscal year, which begins July 1, 2010 and ends June 30,
2011. ‘Employee will arange the start and end date with the immediate supervisor.

3. Numberof Days: 240

4, You will be required to present necessary health information according fo current District policy anﬁ

DHEC requirements. A tuberculosis form must be on file for each person working in the school
district. :
5, You will be required to have all required federal documents completed and on file (i.e. -9 forms).

5. Loss or reduction in any amount of anticipated or appropriated local, state or federal funding mayi,
at the discretion of the District, require a percentage reduction of salary, a reduction in the period of
employment and pro-rata reduction in salary, or a discontinuation of employment anticipated under
this Notice of intent to Employ. ‘ ' o

14 if employed, the undersigned will be an AT -WILL employee whdse employment may be tefminamdf
by the Superintendent whenever it is determined to be in the best interest of the District, upon
notice to and consultation with the employee.

Please sign and retum this Notice of Infent to the Central Services Office {Human Resources) by June 8 20810.

- | |
% WS]ZSHO /?VL’ZQW [ /3//0

] Superintendent Date Em’faloyee Date
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Mark Douglas Ostendorff -76-

money out of the general fund because there's not
enough money. And the only way they're going to get
this thing to work 1is.put Bob Folkman over in
operations, to run operations also, so he can siphon
the money off to put into the -- because he would be
in charge of budgets, in operations. And .he would
take that monéy and put it in operations, put it over
fnto the buildings that we didn't get finished.

so that's the discussion --

Yeah.

-- with Ken Simpson?

‘Right.

Did you talk to‘Jimmy Gillespie?

I've never met Jimmy Gillespie. 1I've only met -- I
met two _Qf them, and I have talked to Trotter.
Trotter was the one that's supposed to be the crazy
guy, but he's far from 1it. |
what's that?

He's far from crazy. He knows what he's doing, in my
opinion.

I think we'll get to that chronologically in a Tittle
bit. |
Yeah, okay.

Back to this exhibit here, Exhibit 4, which 1is the

December 7, 2010 letter.
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Mark Douglas Ostendorff ~77-
Uh-huh.
when you getvthis letter, your understanding is that
you're done on June 30, 2011. That's going to be.
your last day at that point? | '

Tentatively. we know it’'s not going to -- we know

they can't do it without us. We know that. And

that's going to change. We all knew that we were
probéb?y going to be around, as Jong as there's
money. 1f the money's gone, of course we are gone,
because they can't write you a bad check. As long as
there was money, we were going to be there.

The letter doesn't say that, though. Right?

Right, the letter doesn’'t say it.

Did you have any discussion with anybody other than
Ken Simpsoh about that Tletter, about the becember
7th —-

I probably have just joked with the contractors that
we're supposed to gone, all of us are getting the ax..
was that something that the contractofs were privy to

otherwise, or not?

I don't really know. I don't know if anybody's told

them other than us.

what's your understanding of how they've continued to
work on the buinings after you and the other project

managers were gone?

29
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MEMORANDUM

SCHOOL DISTRICT
: :

6 5

J

w B it e g .
o The Sehool District of Pickens County

| Human Resources Services !
Curtis A. Sidden Administration Building |

i == ~ PHONE: 3971000 FAX: 855-8159 :
PICKENS COUNTY;
Building sucxess beyond sthe dassiaom

December 7, 2010
Via Hand Delivery
Dear Mark Ostendo'rff:

Due to scheduled completion of certain Building Fund projects, your employment with the
School District of Pickens County will end on June 30, 201 1. For this reason, you will not be
receiving a letter of intent for the 2011-2012 school year. I wanted to inform you early, so you
can begin planning. We want to thank you for your contribution to the successful completion of

- these projects, and wish you the best as you pursue other career opportunities. If you have any
questions, please contact Dr. Kelly Pew at 397-1036.

. .

Sincerely, W
P

enry H. Hunt, Ph.D. _
Supernntendent

i

H
i
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Mark Douglas Ostendorff g -123-

No. No, I'd not seen that. He didn't give that to

me that Tuesday, telling me that.

Q. But could it have been 1in existence, and he just
didn't give it to you?

A. I have -- I object to that, because that's
Specu}atfon, I have no idea. 1I'm sure --'it depends
on who had custody of the document. If it was

“already sent over to personnel, then, yeah. |

Q. So your objection is you don‘t want to speculate --

A. Right.

Q. -— as to whether he had it or not?

A Yeah. |

Q. You don't have any evidence that he doctoted_this up
and made this right before fhe unemployment hearing?

A. I couldn’t have any idea. '

‘Q. That's fine, okay. So theﬁ you went to Dr. Pew and.
had that discussion with her? :

A.  uh-huh. |

MR. BARLOW:

And then let me go ahead and mark this one.

pefendant's Exhibit No. 7 marked for 1dentificatioﬁ

(3/16/11 Correspondence)

EXAMINATION RESUMED BY MR. BARLOW:

Q.
A.

okay, Mark, I'm going to show you Exhibit 7.

(Reviewing document). Yes, I remember this.

42
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'"'when d1d you get thws7 -

'Henry Hunt handed 1t to me _When'i\met wﬁth him.

’{,And you met wwth Henry Punt on March 17th7

i,?T have to assume’:

I«

1ﬁRight off the top of my head I fi not sure ‘bsﬁt;~'{

eah that woqu be cTose to: 1t

you don 't have any reason’ to dTSpute that ‘as being
TR S E ‘ ' A

The date, ho;
No, you don’ t7 L

I do not 5 And i w111 have - he 11 have notes heh

o ;made;” And I don‘* know 1f I made any notes on that

) l

"‘d1scusswon w1th hwm or not
’D1d you make any 4otes Of your fTFSt conversataon_w.f

‘wwth Bob Fo1kman, Tn wh1ch he Lo?d you you were go1ngih5

to be termiﬂated?

' Yes, because I - and ve got these handwratten :

noLes or eﬁther it was -- 1t was . somethang comb1nedw

maybe w1th KeT]y Pew s d1scu551on wwth her 1nv01ved

"Qn that March lst

You dgid.a wr1teup after that or someLh1ng?

I d1d }ust -— Jotted Some notes, because I answered‘

| thTS 1etter LO her or e1ther =~ I don T remember who

l_I addressed 1t to It was the ~= maybe it was the

schooW.board_members;or‘maybe it was_thHenry Hunt.

s g~




School District of Pickens Cou nty
' Buzldzngsuccess beyond the cla.ssroonv

‘Mazch 16, 2011

‘Mz, Mark Ostendorf
- POBox 1486 -
o ;vGrcenvi}lc sC 296]0 ’

ﬂ Deaer Ostendorf

This letter is to conﬁun that Mr. Bob Folkman terminated your employment with the School
District of Pickens County effective March 1, 2011. He met with you on Febriary 28,2011 to
discuss specific performance concems that led to the recommendation for termination. The
performance concerns include taking time off without approval, failing to maintain established
work hours and not completing assigned tasks. If you bave questions regarding the conference
held with Mr. Folkman.or the centents of this létter, please contact me. Dr. Hunt is scheduled to
meet with you on Thursday, March 17, 2011 at 9:00 am to further discuss this mafter.

AT

KcHyU Pew, Ph.D

Smccrely,

C: Henry H. Huxnt, Ph.D. Supenntendcnt
"~ Mx. Bob Folkman S
Personnel File

EXHIBIT

{7 PENGAD-Bayoane, N, J,

. Human Resource Semeé__? ;
s b
1348 Griffin M# Road - Easley, SC 206406997 - P 864-855-8150 - F 864-855.207 //

 www.pickens.kt 2.sau4"

g-._ . L i
|




February 11,2014,

Tor School Distnct of Pickens County
School Board of Pickens County
AlexSaitta o . o _ .
Judy Edwards’ R ’ ,
Jimmy Gillespie L T
Hérbert Cooper
Jirh Shelton’
Beri Trotter
Kelly Pew
Henry Hunit ™
Robert Folkman

!

Re: Mark C;ten‘dor{f'emp1oymehfc fermination

‘G"e-ht'!emen{ R

This letter i isa Fnai demand for damages from my wrongful dxscharge for the doNar amount of
$268 881.00. The do]!ar amounts are from : : !
oy Los?:wages 0f6.132, 481 00 L
2) Lost setirement income ofS 134, 400 00 L

. The lostwages are for Zyears apd 4 months at § 70, 000 0G salary per year Iess S3O 481 thatd rece:ved
. from triempldyment insurance and: emp!oyment incoche. | Was assured employment atleast 5 years up
1o 7 years, for the duration ofthe building program. The fost retirement is lost 1 rettrement of'$ 400.00
per month for an estimmated life expectancy-to age 88. This amount is close to the amount { would have
added 6 my NG retirement plan: had 1 hot left Charlotte Utility Department to.eome to SDPC. Based on
ex‘censwe efforts to find any employment with SC Retlrement “System partucxpation,l cannot expect to
find.any.employment that | can financially ‘suirvive' on much less what | was’ making at SDPC or Charlotte
Utilities: There isalsoa new xssue of 8 years of*contnbutlon to réceive benef 5. My age | now is 60.

- My damages would need to mcrease or decrease based on taxaffect and present vaiue of money

-
SN

i we cannot come to an. agreement to setﬂe J wnll ﬁle a, 1awsuat agamstail persons listed: above euther
collectlvely or mdwlduauy 1§ sue: ndwtdually, any deferidant can cross dJaim anyone elsé.

.

Iﬂ have tefi Ie ‘the lawsmt + wsi! ﬁle rt on February 25,2014, I'wilt not et any statute of limitations: .
become an issue. Even thoigh t fnade claims for settlement and also. sDPC appeal after Maich . -
4,2011,anhd the last of logs of unemoloyment msurance Wwas in May 7011 itis only prudentto file by

iFebruary E

4 LY

K 2
TR
2
i
;A




A-waiver of s:.atute ofﬂmrtat»ons wou]d be acceptable ffyeu want.to settle The walver wrll heed to
‘meet SC statutes:and alsoa clear:statement of infent fo settle. The walver would fiave to Berfrom each
person listed above. Twould need to receive the waiver In tirtie to assure 1t will satisfy legal
requnrements.'mose not oh a wa\ner will be sued o the February 25, 2014 date

if Imgated } wifl ask for bothractual and pumtrve damages Twill also ask for any attorney fees'and tax.

. consequences
Once 3 lawsuitis ﬁled it. canno’c be sealed from the pubhc domam

1 will demand a jury tralto be the tr{ersof fact Ifa Judge everdrsmrsss the case or gny-part of it’ under
tule 56 {c), T will appesl and ¥ necessary to'the US. Supreme Court . it will get overturned by Anderson
V. L:berty Lobby: The appeal process can easily-take 7 years to be remarided to the ongmal trial court,
¥otit name will be a party to the Iawsurt forits, durarron I'am currently ifi the appéai proceass for2 '

" dppesls with SunTrust Mortgage which is now 6 years o[d and: lexpectat least another 3'years if [ have

to go to the US Supreme ‘Court.

iF you look on the York County Clerk of. Court s websrte ybu cajt ‘fook up. my name. You will ctearly see
that.lam very experrenced wrth fitigation. it isa reflection of being ir: the constrilction mdustry Ican
assure you that there is notbrng advantageous with havmg your name on a lawsuit for any length of

time.
The Fssies to justify ahy Surnmons and' Complaini"at a minimum will be:
A) 'Regardingmy discharge-

1) - Wrongful drscharge— this wm mclude Folkiman , Pew .and any others, respons:bie for my discharge.
_ There is'no basis to terminate 2 pubhc employee because he'was havinga. conversation with &
friend of 2 Boatd: member about the possible shortfall of constructron budgets with public funding -
and application of Act 388 Wrongfu! dlscharge is both actual and punmve damages under tort

2) it Consprrar.y relan.ed to my drscbarge —this will incliide Folkman, Pew, at least oné Board
member CMT Conspn‘acy is both actual and punmve damages under tort.’

3} . lelful neghgence -by all Board members and Pew and Hunt if any-jnformation provrded to the
Board on- my- appeal and.was agamst remstatmg my employment 3anid compensatioh for wrongful

discharge.

4y lnten’cronal fraud— Evidence will show that Folkman used f‘raudx.lent intent to have ‘me dpply. for P
- tire off when he deliberately made himiself unavallable withaut notice to approve in advance. .
This was likely Pew and 4t feast dne Board member. Intentional fraud is both actual and punitive

damages

5} Civil conspiracy-That Folkman and likely Péw andat least one Board member p}anned the
: frauduient strategy to d}scharge me, Civil conspiracy is both actua! and pumﬂ\re damages



6) Remhtory discharge- by Bob Foikman and at least pne Board member Retahatory dlscharge is
both actua! and punitive damag;es It also mcfudea damages emotronaI stress, etcy.

7} Malice - Foikman terminated me on Tuesday, March 1but back dated it to Monday February .
28.This meant that ’had one fess month coverage of health insurance which | needed for my

chronic haiyfever treatment,

'8)‘: Intimidation- Folkman lnbmxdated Tel low employees on Monday February 28 and reznforced that
_mtxm{daiion on Tuesday March 1 by teriinating me That strategv Was likely in collusion with at

least one Board member

' B) Regardmg Bob Fotkman's false testimony under oath at my unemployment insurance heanng in
which: l was pena’l!zed ten weeks based on his f'alse testimony-~

1} Intenticnal fraud Fo!kman presemed ) fraudulently contrived document 10 supplement hrs fa!se
testrmonye lntenuonaffraud is both actuai and pumtwe damages under tort :

2) C(wl consplracy ‘this mvolvesat least Fotkman and Pew: CMI consp:racy 15 both actualand
! pum‘we damages under tort. ‘ < o .

)W»ihul neghgence — this wﬂl include Pew: Hunt. and all Board members All knew or should have
, ‘known that Folkman was going to: provide false testimeny and intentional fraud at the hearing. -
Wiliful neghgence Is both actual-znd punitive damages under tort,

0 De.amation of character— possrbie actuai damages for future. employment with other employers
Also, all employment applications ask if ever been terminated or forced to resign or ask to give .

reason why !eft an employer

D) Any s‘tatute that reqwres empioyers to protect tne Dubhc ém ployee in carrymg out hlS duny Alsc
" 'any SCor US Const:tutsonal 1ssues B S o

'The aﬂegatrons on the complaint will be exglicit and accompanled by my afﬁdawts to the facts to gsstire
the casé isnot dismissed by 3 prEJUdlClal Judge. Any mfbrmat]on edch person, wlshes to provude me, if
credible and txmeiy, fnay affect my allegations agamst that person:. My maﬂmg address is:

* Mark Ostendorff
135 CedarCreek Circle
Central ,SC29630

My telephone number is (864)640-3340. _Leave:a, voicenrail as-! do not answer any unrecognized

i

number.



if y.oiu wish to settle, there could be options agreeahle to me:

1). Pay me back wages of $70,000.00/yr for the 2 years-and 4 months,;and make ‘the required
contributions to the SC Retirément System . Reinstate me with 2 minimum wage émployment for
only as long as it takes to bé in‘attive standing of 5'years of previous employment. | will agree to

leave as'soon as it is certain that | will start receiving my monthly retirement benefit for my.5

years-of service at the AFC of $70,000.00. This would have to be consistent with SC Retirement
Systeém’s policles. | must be em_p}o_y.'e'd at the time | return themoney that 1 earfier had to

withdraw. We can adjust to reflect my previous income of the 2 year, 4 month period.

2} Pay mg_baék_ wages of 2 ygéi*s,and 4 mbnths ,then the $400.00/maonth each month as long as
="} am alive. That coufd be 100 more years'or 1 day. This method will reduce the net tax | cwe over 2
Jump sui'amount. Again, adjust to my previous income of the 2 year , 4 month period. .

.3)‘ pay ove?jcimé<the both the back wages of $70,000.00/yr_ far the 2yrand & months, along with the
$400.004month retirement-amount, This too would reduce the net tax | would owe over a fump

sum amount.

4). -1 am opento any-other optiens.

A sféfﬁement would nmizke maot any issues and no longera basis for a.fawsuit-as | wéuld no longef have

beén-damaged.
famnot asking for anymore than the minimum | have lost.

You fmay Want to consider using any insurance coverage policies you may have to settle. If win in
lawsuit ,usually a pelicy.will pay court ardered judgment damages of negligence but they can sua-you for
thatamourit and also you have to_pay for their attorney fees,when'they: sue'you. No policies will pay for’
court ordered judgment_démages from fraud, decelt, or malice, thus making you pay the judgment.

L hope we can'cometoa qmck'agreemsent. Time'Is of the. essente. If we eannat come to an agreeméent
and no a wavier made; | will file the lawsuit this month on the 257, -

This is the same letter to &lf above persons. will:send one letter to each person addressed to the School
District’s physical location.. 1 will also'maif 2 duplicate to each person if | have their other mailing
address. S :

Sincergly,




N
Lo

'DEPOSITION

. .
W, ’ 3
'
. v I
it H
de [P
N i s E

TRANSCRIPT PP. 57-58

. i
Ve
Doy
. “
4 N
. g iy
* N o>
B o, . S
. N
Gt
H . .
R

- . - v < a + - v
' - W - N 3
: it g ! RN T v
: . .
. . : s
: . . o .
¢ - - b - .
. i
. ) : o
" N [ Y
f .
d . . . N ) :
. “y » .
‘ . PR . . :

A

N 5, . . ) :
e . e
B H f . .
TN . . . ‘
'
Gt . )
[ ' R .
. . - . .
L . -
i ' . (- N
. . el . . . [
i . . ) . - . .
E " TR - .
B . . N . o
. s K - .
N . 3 X - ‘ :
R . ;
. . X , . )




._10‘

111

12

13
14
15
16

17

18 |
19

20
91
22
3
24

25

Mark Douglas Ostendorff . -57~

iSTgn that

Do you have any document at a11 . from Reggie,fthat
says you were empioyed for a term of five'years?

NO.

Is thehe'any-emai1 or anythiogvthat'wou}d say_that:at-

a?17

No, but there was numerous conversat1ons we had a

,coup?e meet1ngs Lhat we were a?] going to be gone

except,fcr Jaime, Jaime was supposed to take over

:the‘operations affer that.

what if they doo t have enough money for your

position? can they not --

well, that was —?>because I asked Reggie‘Where's the'

' money for f1ve years ‘Pe sa1d At s in Lhe bank'

Because 1 asked him 1f 1t was g01ng to be a bond
referendum ~And he 5a1d no, we've aTready got the
bond under that purchase payment p}an They got the

monies 1n the bank

- Does anybody at the district have a five-year

-contract? Are you»aware of anybody?

I have no 1dea

Are you aware of anybody. that has. ever been h1red to
a f1ve—year ‘contract. at Pickens County Schoo1
pistrict -- ‘ '

None that I know of.

2
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Mark Douglas Ostendéfff . o T —58—

- in the bu11d1ng program7

None that I know

Bob FoTkman was noL7

"I don't have no 1dea of Bob Fo1kman S s1tuat1on

You don t7 You don't. know 1f he sagned the exact'

same thwng you d1d7

I have no’ earth1y idea. It was strange " His

mp1oymen; was strange to me. He said he ‘wasn’ e 1ni

.the retzrement pTan That was 3ust r }t made.no

'Sense

Were you in: the staLé retirement p?an7 f

Yés;‘i' |

so fhaf:@asitakeh.out of your check --

R1ght 3 ‘

-— a1ong w1t% a?? the other wathdrawa1s, deduct1ons?
R1ght yes

Norma1 sLate and federa1 taxes ‘andfai7 that?

IRTght
’ Is it your content1on tHat th1ngs were taken out off

'_'your check that shou?dn t have been7"

No.

Db YOQ knOW‘i% otis had the same contfact, notice of
intent to emp10y7 |

I can’ t say if he actually had the <ame one. KWe all

signed it, I think, in the meeting room, because this

Y]
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Mark Douglas Ostendorff . . -61-

before --
No.
-— with‘any emp?byer?

Huh:uh» I don t th1nk sa, - I m1ght have had one

with'HUD. ‘I can't remember But you're’ St1?1 a |,

contract employee. o »
Sure. - And HUD’&OU]d stop wofkfng'wifh you'anytime
they wanted7 S 4 | ‘ |

R1ght. I mean, yeah they 3ast -- you rea1iy -- you

were pa1dvbyrthe banks if you de an Jnspect1on. 

'Sure,' Yoavdonﬁtiknow howamuch theaothér‘project

managers weré getting?v

I'm thinking ‘otis made 71;' I'm just gueSs?ng,
because I LH1nk -~ and Ja1me was mak1ng 75. |

bo you reca11 hav1ng further d1scuss1ons after that‘

}une ema13 thh Bob Fcikman, about your appearance at

- work-and -

oh, this? - | .

-- the appearance of the trLck7 Look at éxhibit 2.
I be71eve 1t was ‘Exhibit 2. |

My g?asses on will he1p.

ves, after 1 and 2.

Right. This one.——‘I keptlthis taped in front of my

desk

. That beTng Ethth 27

S3
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.l,.R1ght

oy o e e » e LT

- J'schGOT d1str1ct by ‘ot hav1ng o dea1 w1th youXi‘fﬁff“;

__Aga1n I don ha know the reasons why

: That S f1ne, I mean, 1f that s the answer

-fer of you7

R That s correct

o M.a,f},c‘:_Doug'l‘as.“Oa's‘t'endor.ffz'f’ =152~

. ,;Who 15 She coverxng for?

I don t know I m on?y gueSSTng

And why is she cover1ng for them = ff; R

o uh- huh;j’

Bob Fo?kman iﬁébeésfyOGfkefsu{hgbﬁim individua11y_

because you thwnk he has someth1ng to gain by gett1ngf

'*And what 15 h15 1nd1v1duaT ga1n by getting r1d ofg

ydu, as opposed to h1s gawn as an empToyee of the;’;f”

anymore7
Because I m not there to 1ook at hwm ' That's how he_

gains I m1ght ga1n knowTedge of what he s dozng one

;someth1ng unTaw:u?

Do you have any evwdence that he was d01ng anyth1ng

t

un1awfu17 ",

Hxs ? the way he was hand11rg bu;1ness was " of :

_concern And he was meetxng w1th DRt th1nk 1t waseé’
A;the L1berty H1gh SchooT how he s resoivxng the f1na1'r‘

'wnspect1on and negot1at1ng wwth the contractor the

‘-,

site. ‘And he was meet1ng with h1m persona11y, but e

- c |
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. "Mark Douglas Ostendorff " - _ -153-
d1dn't ask me’ to go I ve never heard of any t1me

one person spendTng pub?wc money wathout a w1tness

L when was that meet1n9?

1 don" t know But he sa1d he was meet1ng and had met
with him, w1th Buddy Buddy s’ one of the partners
there | - o | -
Buddy was one of the contractors7 |

veah. . I can't remember : But that s = why he has to

meet with them indi vxdua?1y, that ‘was a concern’ to

me.. That's just not the way you do business with

pub1ic money.

po you know anything else about that meeting --

‘.No I do not.

__or what tr anspired at it?

«Huhfun. He m1ght have to?d Buddy he wasn't giving

hihia’dime,'though ‘vou know; T don €, know - It's
just fhe té?}téle§. It Just d0ﬂs not ook —- I mean
hOtEing' ?ooksg;1ike this. makes any " sense to a
reason&b}e persbn; And there‘again, as itsaid, thére
may have been legitimate réasdhs‘why‘they didn't
rehire me aﬁd nobody's done anything wrong. = It's
just that Bob Fo?kman cou]dn t stand me, maybe. I do
not ‘know that | -

That could be part of_it.ﬁ

oh, that's -- yeah. If that's it, then -- he can't

<
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Mark Do;.lglas Ostendorff S -142-

'no he hadn t heard of anyth1ng

Do you have any reason to be11eve that Bob Folkman

~has given you a bad reference to anybody7

The on?y th1ng 15 that I can 't get a dadcum job

: It“s jUSt —- 1 , do v1rtua11y anyth1ng from,

:foot1ngs to fwnanc1a1 statements and WTTling to work

for 10,. $12 an hour,-aqd‘I stj}?_canft get anyth1ng.
BuT hcbody'haé:tdid you that, for example?

No.

,-That 'I.can’t hire you, because Bob Folkman said --
1Yeah, right.

'-- you were not --

I can't Tind anything. I havenft sent out any formal

‘requests other than through yOu.know; the school
_dier1ct whether anybody s 1nqu1red But sometimés

- you know, you ‘were doing good unt17 you wrote us

that letter ask1ng. So I just don t know. And I' m

going to have to -- at some point I wiT1 because

'1Lh1ngs 3ust aren 't makxng sense, espec1a17y Tike down
in Co?umb7a, try1ng to get on one of the new plants
:down there ‘

‘But as you sit here today you don t have any --

Yeah,.I don't know of any.
-= kn6w1edge of that?

Nebody 's called me up and‘sa{d,'ﬁey, méh, I can't
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Mark Dougla's Ostendorff . . , ©-143-

.h1re you because he gave me a bad reference AA1of

of peop?e Just do not want to get 1nvo1ved in stuff

v!1ke that

How about ae far as anybody e?se at the school
d15tr1ct7~ Has - anyoody else Lo1d you that anybody‘
eise from the school d1str1ct has ngen you a bad
reference7 7 | 7 | IR

Nb. I hope not but --

Let' s talk about wkere you have app11ed for Jobs“

" since. you ve been gone from 'the sch001 distr1ct

F1rst-of-a11 are you worang now7
I work part—t1m for Food Lion in Seneca
what are you do1ng for them7

I bas1ca11yu do 3an1tor maintenance, stocking.

whatever they want me to do.~v I'm, you know, Tow

'rung, bottom rung emp1oyee

How 10ng have you been work1ng over there7
TWO yeartn A _

And what do they pa/ you over there7

I rea11y don’ t'vknow.' Nine do]}arsn’an hour, or .

someth1ng 11ke thac

- Is there opportunity for advancement there at a1T?

I don't th1nk 1 could advance there as 1ong as I

Tive. I mean,‘1n the grocery store business, you

“have to be there a really long time. No, there's --
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i You d1d7

};He s Tom HOWard

;}Tom Howard?

Mark Douglas Ostendorff ’ 1 o ~140- '

They were, -when I was ta1k1ng to them T don't know

if-they”are now; ‘Because,ijke_l.sa1d,uI'm not up to

vdate on -

nght D1d you . taTk to anybody out of the communxty

-about your term1nat1on?

Oh yeah I taWked to everybody in. the woer

',Any 3ob 1nterv1ews

' How abouL not jOb 1nterv1ews7

I th1nk I ta?ked to my oWd boss up in Char?otLe‘

- because I had to ask him 1f 1 need h1m for a.
;reference for a job reference 4So I made sure 1

!kept 1n touch w1th him. »‘And you know, ‘he worked

government and he worked for C?ty Counc11 of K1ngs

__Mounta1n He knows how 1t goes

f;jwho 15 he7

’e'Yeah;~ and I don t know 1f he s st117 11v1ng in
~ Charlotte or not I've got his namber Somewhere but-:

~ he retired: from Char3otte Meck1enburg . WOrked wwth il

h1m vxrtua13y the who1e 14 years there
So he serves as a reference for you7

Yeah I use h1m for a reference on a ]Ob appTwcatwon

Some., of them dld ask the tlast emp?oyer I mean Tast

§

@/
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~ Mark Douglas Ostendorff - _ ;1‘56‘—
Is'that ﬁt?
That's all I got on her yeah
what TS your evwdence of 1ntent1ona1 fraud here,
number 4?
Okay, because Mr Fo?kman he done tne same process

of tak1ng dajs off And then he f1res me on Monday,

'based on tak1ng that FrWday oft, and he didn't know

if I took that Fr1day off or not.

what is your reason. for th1nk1ng that he d1dn" know
that you took 1t off7

I m go1ng to go by on what h1s testTmony, under sworn

oath-1s. That for the 1insurance, is Lhat -

For unemp]oyment?

Yeah, unemp10yment insurance . Yeah. I asked

Folkman.: I sa1d how d1d you --— Bob how did you --

.v'fo the‘effect' how dwd.you know if I was there on .

that Fr1day, if you weren 't there on that Friday? He

said "I_asked somebody, and wou?dn t prov1de a
name ' who he asked - And that wou?d be hearsay
- anyway So _you termxnate someone based on what .

somebody e?se sa1d7 And they wou]dn 't have known if
T was there or not anyway

We11 itts pretty s1mpTe for him to f?gure out it you.
were there or not;lwsn Tit? »

NG .

7
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' Mark Douglas Ostendorff I ’ —159— '

car being there or me not beTng in the off1ce And
he knows that That‘s not —-- that was convenient,
and he never asked who it was. ;«iimeén he. never
offered who the person he eveﬂ asked on. that Monday

But you don t deny Lhat you were out7-

No, I don't deny it.. He.didn't: know 1t He never

even -- he s never known it until we ta1ked about it
at the unemp?oyment Ynsurance hear1ng »
But you fve never den1ed that you. were oﬁt.either '
right? | |

No, I never denied it..

Because you Wéfg}qut, i'méan;Aybu;didn‘tfcéme“in
at~——' A

R1ght |

——-311 that day, r1ght? Correcf7' 

Yeah, that's correct, I d?d take that day ofr But -

he didn't know if I did or not.‘lThat_s the point 1

"was trying to make.

I understand your point. I just don‘t_understahd the
relevance of the point.
He ——

Exp1a1n -~

' Okay, back up.  He's firing me for not being there,

when he doesnit'know if I'm there or not. He's fired

me because, according to this, if you- get down to --

/ —
~

(O
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CHILDS & HALLIGAN

. A PROFESSIONAL ASSOCIATION o
;:',. ATIORNEYS AN’ D COUNSELORS AT LAW .

Kénneth L. Childs -

William F. Halllgan I The Tower at 1301 Gervais, Surte 900 Columbra SC 29201 .

Kathryn Long Mahoney ~ . " ' - Post Office' Box 11367; Coltimbia, sc 20211-1367 R
Allen D. Smith! B R
ShlrleyM Fawley S - Telephone (803) 254—4033

John M. Reagle”™ ° e Facsimile (303) 771-4422

Vernie L. Wlllrams )
Thomas K. Barlow R

’VIA E. MAIL

o The Honorable Lee S. Alford K
. Moss Justice Center
1675-1J York Highway
York SC 29745- 7434

RE Mark D. Ostendorff V. School Dlstrlct of Prckens Countv

o -‘Alhson Arken.Hanna
- - Kéith R. Powell">

“ Connie P; Jaclis n : el
U 'meberly Kelley Blackbum o

JaSmine Rogers Drain™ ¢ =~ © 0/

Gl and Laboi Law::" - N )
T *Also.admitted in Distriet ofColumbl L
", **AlsG admitted in’ Non.h Caroling ™ [
***Also’ admn:ted in Mhsoun o

C A No 7014 CP 39- 00259

' ', Dear Judge Alford

‘:'School Drstrlct submits that Plamtlff has not stated 'a larm for h
Judgment is appropnate for the followmg reasons :

- breach of contract cla1m Although Plamtlff 1s appearrng pro se,
rules of civil procedure and 1s held to. the sarne standards as-1f '

A Second even 1f Mr Ostendorff had‘properly-alleg
' employment contract, his mere performance of his’ _]Ob duties fo
- that claim from the statute of frauds, Courts, applymg South Car

: performance of an alleged oral employment contract that cannot be ompl‘ ed ir




The Honorable Lee S. Alford Ab
April 21,2015 - -
Page 2 S

take the alleged contract out of the statute of frauds See Computer Servzcenters Inc V. Beacon SR
Mfg. Co., 328 F. Supp. 653, 655n. 3 (D.S.C. 1970) (citing Hillhouse v. Jennings, 60 S: C. 373; 38.' S

S.E. 599 (1901)), aff'd, 443 F.2d 906 (4th Cir. 1971). The Georgia Court of Appeals explamed- AR
the rationale for refusing to recognize part performance in relaxmq the statute of frauds n the'. el
context of an al]eged oral employment contract as follows: ' L

An oral employment contract for a definite term not to be
* performed within one year is within the statute of frauds . . . - . R
" Although the statute of frauds does not apply where there has been .~ Sl
:such part performance of the contract “as would render itafraudof -
the party refusing to comply if the court did not compel a
perfonmance ” the part performance required to obviate the statute -
of frauds must be substantial and essential to the contract Thu
oral employment - contracts for longer than one’ year “are:
‘.unenforceable unless there has . been part performance that " is
~ consistent with the presence of a contract and inconsistent with’ thev R
: lack of d contract: : :

Ford Clznzc Inc V. Potter 540 S. E 2d 275 277 78 (Ga. Ct. App 2000) (empkaszs added)

This squares with South Carolina courts’ consisterit. pronoun ‘
performance must be “clearly and unequivocally referable to the contract”, and:not ome T
possible relatronshlp to take the matter.out of the statute of frauds See : ngh 385
S.C. 296,311,683 S.E.2d 803, 811 (Ct. App. 2009); Stackhouse v. Cook; 27
S.E.2d 482, 484 (1978); Aust v. Beard, 230 S.C. 515, 523, 96 S.E.2d 558, 562 (1957)
plaintiff’s actions of coming to work and performing a job for the employer ate not su
‘establish part performance because they are not inconsistent with employment terminal
—the defau]t rule in South Carohna - and are not clear]y and unequrvocally refer_ab]e

ffici

unenforceable and she could only be termmated for cause
holding: : :

« temnnable at w111 whrle a contract for a deﬁmte
presumptlvely termmable only on Just cause These re:



- The Honorable Lee S.VAlford .
April 21, 2015
Page 3

presumptlons, "however, wh1ch the. parties can alter. by expressﬁ
contract provisions . .. the parties have, by .an express contract
prov151on altered the presumptlon that employment for a defmlte
term is terminable only: upon just cause, and replaced that
presumptlon w1th an at—wﬂl termmatton clause i

Cape 365 S.C. at 318-19, 618 SE2d at 882 83.

Elght months pnor to the termmatlon of his employment‘-;;
Mr: Ostendorff signed the attached “School District of Pickens- County Notic
Employ.” Section 7 of thts document clearly states: 7. If employed the tndersi
an AT-WILL employee whose employment may be terminated by the: Supenntenden Wheneve -
it is determined to be in the best interest of the District, upon notice:to.and consul ‘
emp]oyee Of course, this document also’ states that “No prornises or- assurances
written or oral, Wthh are .contrary to_or mcons1stent with the terms’ of this notlce of i
employ, create any contract of employment ? thereby further negating ] Plalntlff’s _oral contract. el
argument. Even assuming that Plaintiff had earliér, agreed to:'a fives -otal ‘contract 'of
employment the June 2010 Notlce of Intent to Employ constltut :
of that prior agreement that 1ncludes an at-will termmat1on prov1s1
a breach of contract claim for the termmat1on of h1s at-w1ll employm

fime” »
Attachments .

c: Mr Mark D. Ostendorff ,
Mary Allison Caudell, Esq.



[ng‘j@f’rﬁ - SCHOOL DISTRICT OF PICKENS COUNTY
EERRC N - NOTICE OF INTENT TO EMPLOY

Name: Mark Ostendorf o Tentative Location MAINTENANCE/OPERATIONS
I R Job Assignment: BUILDING PROJECT MANAGER

You are nofified that the School District of Pickens County School intends fo employ you in the tentative job assignment at
the fentative location shown above for the 2010-2011 schiool year, The District reserves the right to change job assignments
or locations upon notice to and consultation witty the employee, and no expectation of confinued employment beyond the -
speclfied period has been created by this Notice of Intent to Employ. . o ' P

The language used in this decument does not create an employment contract with the School District of Pickens
County, This document does not create any confractual rights or entiflements. No promises or assurances,
vhelher writlen or oral, which are contrary to or inconsistent with the torms of this notice of intent fo employ,
create any contract of employment. . : S

The following conditions are considered to be a part of this Nofice of Intent to Employ.

1. Rateof Pay: 70,000.00 per yéar, . o ' R i
2. " Thisletter of intent is for the 2010-2011 fiscal year, which begins July 1, 2010 and ends June 30,1

2011. "Employee will arrange the start and end date with the immediate supervisor,

3 Number of Days: 240 |

4 f You wilf be required to‘pfeseninecessaiy health information according to current Djstrici palicy anfd

DHEC requirements. "4 tuberculosis form must be on file for each person working in the school

district. - o

-5 You will be requiredto have ‘éll required federal documents completed and bn flefe. -9 forms).
6. Loss or reduction jn any amount of anticipated or approprlafedvloca!, stats or féderal funding mayf,

at the discretion of the District, require a percentage reduction of salary, a reduction in the period of

employment and pro-rata reduction in salary, or a discontinuation of employment anticipated under

this Notice of Intent to Employ, . - L ' R

7 Ifemployed, the Undersigned will be an AT-WILL employee whose employment may be terminated
by the Superintendent whenever it Is determined to be in the best interest of the District, upon
natice to and constifation with the employee, :

Please sign and retum this Notice of Infent to the Ceniral Services Office {Human Resburces) by Jung é, 2010.

d&M? H #ms/za/w/ ZQW éZB {/O -

| Superintendent Date . Employee ' Date

?:E"Exulalf | :
[e=ois )0




I .‘%@/v—/b/o“.

STATE OF SOUTH CAROUNA g o : " INTHE COU RT OF COMMON PLEAS

COUNTYOFPICKENS | EgJILCKnE?ég lcgb’glf{\’

' ' ' SOUTH LAROL[HA
ok D, Ostendort . vzm.u_ 828 P I: 31

ol | o "JUDICIALCIRCU!T
“ o CASE NO.
e 39 gs‘?

5ch$o| District of Pickéns éounty
Board of Trustees, School Dlstrlct of : ‘ : VSUMMONS

» P:ckens Countv | |
AlexSaift:;" o
Judy Edwérds '
Jimmy Gillespie
Herbert Cooper
‘J‘im Shetton
Ben ;I'rbtéer
Kelly Péw
Henry Hﬁnt
“Robert Folkman

| | Defendants
e . ‘Herbe.rt Cooper .
241 Pendleton Road

——  Clemson,$C29631

: . , You are to appear and defend this action within 30
days after the service of the attached. comp!amt to the P|a|ntiff and failure to do so judgment by default '

7 )

1




Will be rendered against you for the relief demanded in the complaint.

The Plaintiff's mailing address is:

February 28, 2014

Defendant and address;

School District of Pickens County

1348 Griffin Mill Road
Easley, SC 29640

135 Cedar Creek Circle

Central , SC 25630 % ﬂ

. Mark D Ostendorff.
Plaintiff, Pro Se
{864) 640-3340

Board ofvTrustees, Schaol District of Pickens County

1348 Griffin Miil Road
Easley, SC 29640

Alex Saitta
- 112 Fairway Drive
Pickens , SC 29671

Judy EdWards
104 Tanglewood Drive |
Easley, SC 29642

Jimmy Gillespié
413 Chastain Road
Central, SC 29630

Herbert Cooper
241 Pendieton Road
Clemson , SC 29631

Jim Shelton
1510 Hunt’s Bridge Road
Easley, SC 29640

Ben Trotter
520 Rotterdam Road
Ea'sley , SC 29640

Kelly Pew _
1348 Griffin Mill Road
Easley, SC 29640

Henry Hunt
105 inverness Way
Easley, SC 29642

Robert Folkman

200 Loch Lomond Drive
Pickens, SC 29671
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STATE OF SOUTHCAROLINA - PICKENslgg #{f&ua’rorcommou PLEAS e
I . L SOU'HLAROUHA . e T
COUNTYOFPICKENS .~ © . fl ‘ S

o - MFEBZB D B 3

-t

MarkDOstendorff R ..~]UblCIALCrRCUIT
A . . Plaint!ff ., A S ";  Case No S
v ', ‘ 2014~cs>- Bq «QS ?

School DlstrlctofPickens County . COMPLAINT

Board ofTrustees, School Dlstrrct of - -_ : ' .. ) EWRQNG_FUL D'SCHARGE .

PtckensCounty

 Alex Saitta AT TTIE " JURYTRIALDEMANDED . -~ . .i

Sudy Edwards P
simmy Gillespie
Herbtért Cpoper
JiniShe}ton '
' BenTrotter
Keity"PéQ" L
 Heniry Hunt

' Robert Folkman. .

; ) ,'-‘Co-De»fendants' :'

Comes now, Ostendorff Plamtlff to this Court jun/ trial demanded, seeklng recovery of manetary
damages from injury caused to him by the above Co-Defendants Ostendorff seeks damages for lost
income from lost emplavment and lost retlrement that he would be entltled to had he not been - :

A wrongfully dtscharged Ostendorff was employed as a Pro;ect Manager m the Buildmg Program for the
. School Distnct of Plckens County : cEOT R Ty o '

Ostendorff also seeks monetary damages from the Co- Defendants in his Ioss of ten (10) weeks of
SC Unemployment lnsurance compensatlon This damage to Ostendorff was caused by Robert Folkman

73



knowingly providing false testimo_ny under sworn oath at an appeal hearing in front of an Investigative
Officer of the State of South Carolina from the Department of Employment and Workforce (SCDEW).

Ostendorff seeks monetary damages of the followmg dollar amounts '
Lost wages of$ 132,481, 00

Lost retlrement of$ 134,400. 00 less Ostendorf‘f’s contribution amount
of 7.5% or $ 12,250.00 equaling $ 122 _150 OQ '

Lost Unemployment Insurance benefits of $ 3,260.00

Ostendorff also seeks damages for defamatfon of character.

Ostendorff also seeks punltlve damages, actual damages, reasonable attorney s fees and any
compensatlon that the Court or Trlers -of -Fact (Jury) find due to Ostendorff '

Ostendorff seeks actual compensatory, and pumtlve damages under tort _

Ostendorff Plaintiff alleges

1.

That Ostendorff was a publlc servent bemg employed by the School DIStl‘lCt of Plckens County, -
South Carollna : ;

2,

That defendants Saitta, Edwards, Giilespie, Cooper, Shelton, Trotter were Board ‘Members of '
the Board of Trustees, School District of Pickens County at the time of Ostendorff's discharge.

3.

That defendant Hunt was the Superintendent of the School District of Plckens County at the .
time of Ostendorff’s dlscharge

4.

That defendant Pew was the Dlrector or Human Relations for the School District of Plckens

County at the time of Ostendon‘f’ s dlscharge



5.

. That Folkman was the Buudlng Program Admlmstrator and Ostendorff's supervisor at the time
of Ostendorff’s discharge.

That the defendants engaged in fraud mtentlonal fraud civil consp:racy, false testlmony under sworn

oath, subordination of false testlmony under sworn oath, neghgence gross neghgence, reckless (wrllful) :

negligence, retahatory discharge, unequal treatment, and wrongful drscharge of Ostendorff’s

employment with the School District of P|ckens County (SDPC) : B R ;;) e

7.

That the defendants damaged Ostendorff for reasons of personal gam poltlcal and or f” nancral:

gain or prevention of fi nancral loss. Their actions were for therr own benefit and notto the pubhc school
students of Pickens County.

8.
‘ That Ostendorff was aware of the defendants mrsappropnatlon of School District (SDPC }
funding . The defendants found through a third party that Ostendorff was aware of mrsappropnatron of

SDPC funding. The motrve of the defendants to wrongfully d!scharge was to prevent Ostendorff from . o

; f‘ndmg ,0r berng more aware of addrtronal misappropriation of School District (SDPC) fundmg The .
defendants devised a fraudulent: plan to get rid of Ostendorff under the pretense of Ostendorff takmg
unauthorlzed time off.

9.

_That the defendants engaged in false testrmony under oath to hide’ the true motlve
rofwrongfully dlschargmg Ostendorff The false testlmony under sworn oath was giventoan
investigative official of the State of South Carolina of the Department of Employment and Workforce.
The false testimony under oath materially damaged Ostendorff in being penalized ten weeks of
unemp!oyment insurance compensation. Ostendorff is of information and belief that all defendants
were involved in the false testimony and subordination of that false testimony under sworn oath. All
defendants were given opportunity to explam their mvolvement in Ostendorff’s wrongful discharge but -
none responded , except Trotter’s telephone discussion thh Ostendorff after recervmg Ostendorff’s

appeal for relnstatement letter addressed to ali Board members

Coaere n



10,

That Ostendorff was wrongfully discyhargedifrom his employment with the School District of Pickens
County on Tuesday, March 1, 2011. Ostendorff came to employment on June 20, 2008. Ostendorff left
_employment with The City of Charlotte , North Car'olina where he was an active member of the North
Carolina Retzrement System. Ostendorff is currently receiving early monetary benef ts for his pnor
. partlapatlon while bemg employed wzth the City of Charlotte.

1,

_That Ostendorff was assured that his employment with the School District of Pickens County would
" be at a minimum of five (5) years, up to seven (7) years. The length of employment from minimum of 5
‘to 7 years would depend on the completion of the Bualdmg Program. Ostendorff accepted the
employment offer from the School District of Pickens County with the Ilmutmg condition of least S years
of consectutive employment The 5 years would méet the minimum requirement to receive a retlrement .
benefit of $ 400.00 per month for sze from the South Carolina Retirement System starting at age60.
Ostendorff was an active member of the SC Retlrement System at the time he was wrongfully '
dlscharged : :

12‘ »1.

That Ostendorff is owed for 2 years and 4 months at his prior salary of § 70 000 00 per year. Thls
amount Is lessened by the amounts Ostendorff received from SC Unemployment Insurance and
employment he had from the period March 2, 2011, through June 30, 2013. The amount owed
Ostendorff may or may not be lessened from money he received in March from unused personal time or
vacation. Ostendorff was of the understanding that unused vacation or personal time was a
“use it or lose it * pollcy when leaving employment The amount may be mcreased or Iessened from any
- net affect of income taxes due. :

13,

That Ostendorff was wrongfully discharged because he had a conversation with a friend of a new
school board mlember about the possible shortfall of the Building Program construction budgets with
public funding . Also discussed was the application of Act 388 for funding of school operations and not
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’ to be used for new construct:on That dlscussmn was on elther Tuesday, February 22,2011, 0r Tuesday, _
February 15,2011,

14,

That through the conversation with his friend , the new school board member knew that
Ostendorff was aware that the Building Program salaries were being paid from the School District. '
Operations fund. ACT 388 is for the Operations of the School District and is funded through 5C sales A
tax. The Building Program is funded by bond and s repa:d through Prckens County property tax recerpts;‘ :
They are to be separate .

r15‘ ‘. v

. That Ostendorff was discharged to try to sﬂence hrm and not enable hrm to dlscover any other .
misappropriation of ACT 388 money ’

16!

, That the School Board knew that were South Carolina Statutes that provrde severe penaities for
School Board Members and Supermtendents who misappropriate school fundmg

17.
That on Tuesday, March 1, 2011, around 7:30 AM, Ostendorff received an e-mail from Rebert
Folkman‘v, Building Program Administrator, instructing him to see him in his office. Folkman then v
discharged Ostendorff. Folkman told Ostendorff that “ I'm {Folkman ) havmg to spend too much of my

time on RC Edwards and McKissik and going to have to let you go.” This made absolutely no sense since -
Ostendorff had numerous other projects in work that that weuld require even more of his time .. ; ‘

i

18.
Thaton Tues‘day, March 1, 2011, in the AM, Ostendorff went to see Kelly Pew; Director of Human

Relations , at the School Districts main office to find'the real reason why Ostendorff had been
discharged. While waiting to see Pew the School Dlstr:ct s Benefit Specialist informed Ostendorff that
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she had received word that Ostendorff was no longer employed with SDPC ,but she received that word
on Monday ,February 28, 2011, a day before Folkman discharged Ostendorff.

19,

That on Tuesday March 1, 2011, in the AM, Ostendorff then met with Kelly Pew, then the Director A
of Human Relations, to ask why Ostendorff had been discharged. Ostendorff was toid that that Falkman
told her that Ostendorf‘f had been discharged because of “failure to complete assignments, failure to
maintain regular work hours, and taking unapproved time off”. Ostendorff replied that “ well, that’s the
first I've ever heard of it”. Pew quickly walked up to Ostendorff, shook his hand and said “good luck in
future employment" and escorted Ostendorff out of her office. Pew made no effort to support what
Folkman had told her.

20.

That an Tuesday, March 1, 2011, during the short discussion between Pew and Ostendorff, Pew
never mentioned any appeal process within in SDPC policies regarding discharge. Folkman neither
mentioned any appeal policies within SDPC. All defendants conspired in a plan not to notify Ostendorff
of any appeal process because they knew that if Ostendorff did not make an appeal under SDPC policy
within in a prescribed timeframe, Ostendorff would lose all rights to brmg about any legal action to
recover damages. ‘

21,

That on Tuesday, March 1, 2011, Ostendorff returned to his SDPC office to gather his construction
reference baoks, he found his office ransacked. Ostendorff's computer was gone in which a mess was
made of his desk in removing cables, etc. It also appeared that someone had been rlﬂmg through
Ostendorff’s files. it was obvious that someone was in a hurry to find what Ostendorff knew.

22,

That on Tuesday, March 1, 2011, Ostendorff requested the balance of the day off. Ostendorif filled
“out his request for time form which was signed by Tim Newman. Folkman was not in the office to sign

- the form L
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'3

. Thaton the evenlng of Tuesday March 1 2011 Ostendorff called the Semor Project Manager ‘
' regardmg about Folkman dlscharglng Ostendorff The Semor Pro)ect Manager told Ostendorff that “ you
shouldn t have bad mouthed him”: Ostendorff replred that “I've never badmouthed hlm' “ The Semor
_Project Manager said "durlng the Monday mormng meetmg he ( Folkman) asked us (SDPC Burldmg .
"Program employees) if we heard anythlng about Mark {Ostendorff) badmouthmg the Bulldmg Program
1o anyone on Chastaln Road” Ostendorff told the Senior Project Manager to “ make’ sure you write that
* down with today’s date Ostendon’f was out srck Monday, Febraury 28, 2011 due to allergies.

That the conversation wuth the fnend of the SDPC Board member on February 220r15, 2011
revealed that Ostendon"f was aware of probable mrsapproprlatlon was the real cause of Ostendorﬁ’ S
drscharge The conversatlon came about durmg road work along Chastarn Road in front of the son of the
friend of the Board member Ostendorff had been negotiating with the friend for several months
N regardmg the slope of the road work and the resultmg affect on his son s property '

That durrng the conversatron w1th the frrend of the Board mem ber the frrend told Ostendorff
that he had a friend that was one of the new School Board Members and he ( the new member) said -
“the construction {program) money was a mess”. Ostendorff then said to the affect “ that could be true ’
as | heard that the Financial Director told Alex Saitta during a School Board meeting that the -
Constructxon Program salanes were comlng out of the general fung”. Ostendorff also saidto the affect “
. 'don't think that’s allowed under ther new state fundlng gurdelrnes separatx ng new constructlon based on
~ property taxes and the general fund whrch is funded out. of Columbia from state sales taxes" Ostendorff
also said to the affect ”rf the constructron budget was short then they (School Board) will have to put
" Folkman in charge of Operatlons 50 he can siphon money over to the Bulldrng Program to complete
anythmg not cavered in the bond money » Dstendorff said to the affect that “ Folkman was trying to get
rid of everyone (Burldrng Program) 50 no one would be watchmg hlm and he could get his 5 years in to .'

get retlrement money

. .‘T_i‘ veoa

i



.Vv 26:' o

That shortly after being dlscharged Ostendorff applied for Unemployment [nsurance through
South Carolina Department of employment and Workforce (SCDEW). SCDEW notified Ostendorff that
was denied benefits because SDPC dlscha rge him for cause. Ostendorff promptly contacted SCDEW and
was given allegations made by SDPC. The allegations were given to Ostendorff via telephone as SCDEW
will not provide allow a written copy to be sent to the clamiant (Ostendorff). Ostendorff respondedto
the allegattons to SCDCEW SCDEW determined that Ostendorff was not elnglble for benef ts. ’

'27if

-That on March 11,2011, Ostendorff sent a letter addressed to Alex Saitta, SDPC Board
Chairman, appealmg his discharge. A copy was also sent to each SDPC Board member. The letter aiso
made a claim for- monetary damages Ostendorff sent the letter as he found no appeal policy from SDPC,
but found on the SDPC website that employees belng faid off for budget reasons could appeal to the A
SDPC Board.

28

'lhat shortly after sendrng the Ietter Trotter called Ostendorff in Wthh he was not aware that
Ostendorff was dlscharged He said that Judy Edwards called him to ask if he knew anythlng about
Ostendorff’s dlscharge

29,
That shortly after sending the letter to Saltta Ostendorffreceived a voice mail from Saitta

mformlng Ostendorff that Henry Hunt, then SDPC Superintendent, would contact me on the SDPC
policy to any appeal. . : «

- 30.

That Ostendorff later recelved a voice mail for me to have a conference W|th Hunt for March
17, 2011. Ostendorff had a discussion with Hunt on that date in Hunt's office. Hunt did not appear of
knowledge of my dlscharge prior to my letter to Saitta of March 11,2011. in that discussion with Hunt,
Ostendorff explained his position of his wrongful discharge. In that discussion, Ostendorff assured that
it was the conversatlon with the friend with the new school board member was the reason for
Ostendorff’s. dlscharge not the reasons Kelly Pew provided Ostendorff on March 1, 2011. Ostendorff
also stated he was due monetary compensat:on for the additional 2 years and 4 months as for

Z0.



Ostendorff’s assurance of 5 years up to 7 years, of
would receive after the 5 years of employmen )
the matter. -

pioyment' and also the retlrem ) _t money he

" That on the March 17 2011 meetmg wnth Hunt Ostendorff was gwen Kefly Pew s Ietter dated o o
March 16, 2012, addressed to Ostendorff el : S . ‘

. Thaton Aprtl 5, 2011 Ostendorff sent a fe‘cter to»Pew regardmg her letter of March 16 011
Ostendorff in hIS letter stated. that Bob Folkman d;d not falk to Ostendorff on Monday, Februa'ry
28,2011, as Ostendorff was out s:ck on Monday February 28 2011 whlch was consxstent thh what o
Ostendorff informed Pew on the March 1, 2011 dcscuss;on that Ostendorf-f had wrth Pew Ostendorff '
further reiterated Ostendorff's the- very short conversatlon with Folkman on March 1, 2011 whlch was . ;7:
consistent with Ostendorff’s assertion that Fo!kman dlscharged Ostendorff because “he was hawng to P
spend too much of his time on RC Edwards and MeKissik.” v‘ L T e

Hunt also stated “ Also , M Folkman staté

you."




lnsurance to run through March 2011 as Ostendorff ad not a 'ua ""beenvterminated by Folkman_.un:ti[ )
- the mornfng of March 1, 2011, and not February 28,2011, - O R S
Ostendorﬁ" was not pard for hIS day of empioyment of March 1 2011
Ostendorff received health msurance through March 2011

Hunt’s investigation was not credlbie Hunt was wrlifu[ly neghgent in hrs rnvestrgatlon and aiso»f': E
in his decision not to reinstate Ostendorff or compensate hlm for at least the remalmng 2 years and 4
months along with retirement benef‘ ts . ‘ s

That on Aprll 5, 2011, Ostendor'l‘f sent a Ietter to Hunt appealmg hrs decrsron from his Ietter ‘
dated March 23, 2011 as requlred by the SDPC Grrevances Pohcy That pohcy was attached to Hunt’s
letter of March 23 2011 A copy of Ostendorff’s Ietter was sent to aH boa rd members wnth attachments.

.The Ietter had attachments of Hunt’s Ietter, Pew’s € tter, Ostendorff’s reponse to Pew and Ostendon"f’s o
reponsetoSCDl!N - ; P

Ostendorff pomted out numerous mconsrstencres wrth Ostendorff’s drscharge and Folkman $‘comment:
to Hunt g '

Monday, February 28 2011

The board members knew that Ostendorff was applyr g for’uh'ernp.loyrnent_ins_urano

Ostendorff made a monetary c_lar_m m;th‘at letter.'

That on Monday February 28 2011 Folkman termrnated Ostendorff for the onl _ reason
being that he found a piece of paper that requested trme off The day requested off was Fnday, S
February 25, 2011. : : - : an S

Folkman would not of been of knowledge rf Ostendorff was at _ork or. not on Fnday Fe
because Folkman was not at work on Fnday 25 2011 G o




Ostendorff was out sick on Monday, Eebruary 23, '2011 '{Folkma y
Ostendorff took off Frlday, February 25' '2011 beca se_ Ostendo
on Monday, February 28,2011, ,

In an earlier instance, Ostendorff requested through the same ‘
Thursday before a Friday, the followrng Frlday off andﬁ'_ he requ 25t , i
Ostendorff later decxded that'he needed to come in to'”work to momtor a subcontractor, that was ﬁlllng o
an underground storage tank‘at’RC Edwards Ostendorff drove h' wn vehxcle to RC dward Whrle at -

RC Edwards, Folkman dsked Ostendorff to lo_ te a Consultrng;__ I peetor who was lat 1 for the pre'-' s
construction meeting bemg held at RC Edwards Folkman knew that Ostendorf‘f sometxmes used his own’
vehicle and not always his a55|gned SDPC. vehicle. Thus, weather ornct Ostendorffs pe sof al \ ehlcle is at . o
his office is no indication if Ostendorff is at work. Ostendorff neve etra ed hxs approved Frlday off - .
although he worked the entire day that approved for rne of‘f

SDPC does not termmate em ployment for em ploye
‘ m—basket That is what the employee is asked to do

it was a fraudulent plan of Folkman and Lhe other defendants that fell apart he plan was devrsed the ', A
defendants who dldn't “cover thexr tracks” ’ ' ' ; ' :

) Thataletter dated Apr. 6 2011 from
present Ostendorff’s letter req

t0 Ostendorif informed Ostendorff tha

Thataletter dated Aprrl 320 i
voted in pubhc se55|on to deny stend S



telephone as SCDEW will not provide a written copy to a claimant. Ostendorff was toEd by SCDEW that
the initials on the allegatlons were RB/ RM.

40,

That Ostendorff responded in writing to SCDEW regardmg the SDPC allegations in a. letter dated
March 27,2011. The allegations were more of a post ~termination performance evaluation in whlch the
employee would have no notification of. Ostedorff responded to all ailegations in which most ended
with that SDPC would need to be specific and not just general statements,

41,

That the letter Ostendorff sent to Hunt on April 5 2011, had attached a- copy of
Ostendorff's letter responding to SCDEW of SDPC ‘s allegations. AlI Board Members were. sent a copy
of the letters. ,

42,

That Ostendorff received letter from SCDEW mformmg him that he was to be_d enalized
fourteen weeks (14) of unem ployment msurance benefits., Ostendorff sent an appeal requ
on April 7, 2011. : : . . ;

43.

That Ostendorff received a notice from SCDEW dated April 20, 2011, notn‘ymg Ostendorff .
of a SCDEW hearmg to consxder my appeai of the 14 week penalty The hearmg would be May4 2011 o

44,

. That during the May 4, 2011, SCDEW appeal hearing, Foikman gave false te_sti:mony:u‘nde:r.__ ' EERy

sworn oath.

The SCDEW hearing officer asked Folkman of what he {Folkman) said at the t|me when Folkman
discharged Ostendorff. e

Folkman replied to the affect that “ | told hnm he took time off without authonza‘cxon At thlS pomt of: the R
Building Program we cannot have empEoyees takmg tlme off.” o




That upon Ieavmg the hean ng roo 10 May 4, 2011_ Oste rfffound Folkman wa:tmg on hlm
Ostendorff though very surpnsed at Folkman's waitmg; comforted"Folkman of hlS false testlmony
Folkman iaughed and said ”our conversatlon ( dxscharge on March i 2011) wasn’t recorded arn
‘ would be justyour word agamst mlne”" Fo!kman'follo ed'Ostend f £0 hxs car when ‘volur

“Kelly Pew sent me here

show that Ostendorff was not a work on Monday, Feb ry_28"2011

Afollowmg Monday I(eepmg to the dewsed_plan Fotkman termmated Ostendorff' n Monday, although
he was not there. .| ,



Folkman toid the Buﬂdlng Program employees du‘ ng:r he' s sy e
21,2011, that he was going to take off the foflowmg F ;‘day , Febriia N

Folkman deliberately did not tell Ostendorff that Folkman was also gorng to take off Thursday aftemoon -
February 24, 2011. : ' :

Ostendorff had used this same procedure for requestmg t:me off for Frldays Ostendorff would wa;t unt:i_._ .
at least until Thursday to request time off after he conferred wrth Fo kman and the other two Pro;ect E 3
Managers If nothlng was pendmg for Frlday, then Os ? ndorff would then submlt the’ orm to Folkman :

Sometimes Folkman was in hiS ofﬁce, sometrmes not when Ostendorff submntted the request form o

If Folkman was in his office, he wou!d sxgn the request form Ostendorff wou}d then glve the approved
form to the clerk. ’ R : : ‘

if Folkman was not in his office, Ostendorﬁ woufd Ieave in the request form in Folkman s m—basket in hlSA o
oﬂ" ice. Folkman would then give the approved form tc the derk ' B ‘

Folkman knew thls was the cértain method always usedl by Oste orff :
Folkman never demed Ostendorff takmg a Frlday off

Folkman never informed Ostendorff that Ostendorff_ w uld _h ve to see the form
~ approving the request before takmg that time off

Manager sald ok to take the Fnday off The Semor Prcuect Manager was delegated by Folkman tohandis
the Burldlng Program when Folkman was out of th ' ﬁ‘ ice.

assngned SDPC vehicle for a week ata trme wrthout washmg xt 4 f:.‘:




That Ostendorff in September 2012 requeste_v, of SDPC the home address _jo":vmaxl address of R
Hunt, then the former Supermtendent so Ostendorff could request of Hunt the mformatlon he gathered L
during his lnvestrgatlon of Ostendon‘f’s dlscharge “Hunt would not respond to. glve hlS address onl
he wanted SDPC mvolved in glvmg me a Srma

That Ostendorﬁ’ is defamed as hls name in the publlc All employment 2

cations ask for .
reasons Ieavmg prevrous employers and |f ever been termmated or askecl to’ resrgn R

That the Buxldmg Program lacked transparency rn fundmg and momes allocated and spent Only‘
a graph was produced showing the overall projected Program spendmg as compared to actual by the :
month. Ostendorff never saw an audltor or was ever audxted for his prOjeCtS to ensure no impropri ty
any appearance of |mpropnety lt appeared‘to Ostendorff that the alost one—thrrd brlllon dol :
. building program was lackmg in overSlght ' o

and provrdmg cover for the Board’s handlmg of publrc fund

. rDainia"'g'es’~ _

Ostendorff seeks actual ,compensatory, and pumtlve damages under breach 1 d»tort for w' :
discharge.’ SR L e

Ostendorff seeks actual and punitive damages‘onder l:drjc“for_clyilyoons'plracy l_nf;the_'\_‘n}r'ongful.disohar'ge' .




.v

Ostendorff seeks actual and punitive damages under tort for negligence , gross negligence, reckless
(wiltful) negligence for nbt reinstating and compensating Ostendorff.

Ostendorff seeks actual and punitive damages under tort for fraud and mtentlonal fraud in the
origination of the scheme to dlscharge Ostendorff. '

/

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the fraud and intentional
fraud of the scheme to discharge Ostendorff.

Ostendorff seeks actual and punitive damages under tort for malice in backdating discharge date to
reduce health insurance coverage.

Ostendorff seeks actual and punitive damages under tort for fraud and intentional fraud for the faise 2
testimony at the SCDEW hearing.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the false testimony in the
SCDEW hearing,

Ostendorff seeks actual and punitive damages under tort for negligence, gross negligence, and
gross(willful) negligence in subordinating false testimony at the SCDEW hearing.

Ostendorff seeks general damages for defamation. Special damages will be sought if discovery reveals
monetary loss to Ostendorff due to fraudulent opinions given to prospective employers of
Ostendorff's past work hlstory and discharge.

Ostendorff_ demands of this Court a Judgment for relief of his damages the sum of $ 254,631.00 as well
as punitive damages and other relief that the triers of fact (jury) and Court find proper and just to
Ostendorff.

Ostendorff affirms :
That | have prepared this pleading and it is to the best of my knowledgé

. That | have contacted all defendants in writing and have acted in good faith to resolve this matte

February 28,2014 %W

Mark D Ostendorff
{ 135 Cedar Creek Circle
T _Central,, SC 29630
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THE STATE OF SOUTH CAROLINA -

In The Court of Appeals

APPEAL FROM PICKENS COUNTY

In The Court of Common Pleas

Alford S. Lee, Circuit Court Judge

Case No. 2014-CP-39-0259

Appellant Case No. 2015-00131

Mark OSTENAOITE, .o e s e

Appellant

School District Of Pick@ns COUNLY,......ccoeceeiiiieie et sttt et et ves e e rs e eer s

Reé_pondent. ‘

CERTIFICATE OF MAILING

|, Mark Ostendorff, hereby certify that | placed two copies of Supplemental Record On’AppeaI
Respondent’s Designation Of Matter in the U.S. Postal Service, postage paid, addressed to the

Respondent’s attorneys at: Thomas K. Barlow, Mary Allison Cauldell, Halligan, Mahoney & WlIIlams Lé'w

Firm, PO Box 11367 Columbla SC 29211.

August 29, 2017

AR 31 2697

Mark Ostendorff i B
Ubﬁﬁ ﬁi Mpp sals 135 Cedar Creek Circle

Central, SC 29630
(864) 640-3340 - .
Appellant, pro se

—r




The South Carslina Court of Appeals

Mark D. Ostendorff, Appellant, 2& D@ \@ 2,? ‘

V.
School District of Pickens County, Respondent.

~ Appellate Case No. ‘201‘5-001361

"ORDER

Respondent's motion to compel Appellant to serve a supplemental record on app eaT
is granted. Within twenty days of the date of thi m\ﬁﬁﬂ“‘ewe&
supplemental record on appeal that includes all the matters designafed by
Respondent that were omitted from the record. Appellant shall also file a proof of

service for the supplemental rec record on appeal within twenty days of the date of this

“order: Due to the lengthy procedural nature of this case, no further extensions will
be granted absent a showing of extraordinary circumstances.

£0&. Bherls )

~ FOR THE COURZ /)"

Columbia, South Carolina

cc: : v

Mark Ostendorff - / Fl L ED -

Thomas Kennedy Barlow, Esquire I/
{
\

Mary Allison Caudell, Esquire ‘ : \
| AN %m* 1 2007




