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STATE OF SOUTH CAROLINA ) . .
- ) IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS ) -
Mark D. Ostendorft, ) -
- ) C.A. No. 2014-CP-39-00259
Plaintiff, ) ' ,
) PROPOSED ORBER GRANTING
vs. | } DEFENDANT’S MOTION FOR
v ) SUMMARY JUDGI\ENT’O" = o
School District of Pickens County, ) < g ™
) o
Defendant. ) ‘ 33 if =
) g
) L=
) 33

I INTRODUCTION

This matter comes before the Court on the motion of Defendant Pickens County School -
~ District ("District") for an order grantmg summary judgment in this action filed by a former
District employee, pro se Plaintiff, Mark Ostendorff. Specifically, Plaintiff asserts the following

2LOTUY 62 AUl 2

causes of action: fraud, “intentional fraud,” civil conspiracy, “false testimony under swom oath,”

“subordination [sic] of false testimony under sworn oath,” negligence, gross negligence,

. “reckless (willful) negligence,” “retaliatory discharge,” “unequal treatment,” and wrongful

discharge against the Defendant.

The District has moved for summary judgment on the grounds that (1) Plaintiff’s c}mms
are time-barred, and (2) Plaintiff cannot create a genuine issue of material fact on any of his
claims. TheComthascamﬁzﬂyconsideredﬂiépimdmgsandmrials submmd,théozal <
arguments presented at the hearing held on April 1, 2015, and the relevant authorities governing
this actxon. For the reasons set forth beiow the Court grants the D:stnct's motlon for summary

judgment.
. STATEMENT OF UNDISPUTED FACTS.

Plaintiff was employed by the Distriét from June 2008 until March 2011 as a Building

5
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Project Manager Plaintiff was an at-will employee with the District. Plamnﬁ’s employment

" was terminaxed on March 1,2011. Plaintiff filed the Complaint in this case on February 28,

2014.
I LEGAL STANDARD FOR SUMMARY JUDGMENT

LEGAL SEAINUARE B D =

Under Rule 56, SCRCP, summary judgment is appropriate when there is no genuine issue

as to anymatenalfactandthemowngpartylsentﬂedto;udgmentasamatteroﬂaw Rule

56(c) SCRCP; Etheredge v. Richland Sch. Dist. One, 341 S.C. 307, 534 SE2d 275 (2000) On
a summary judgment motion, the- Court must view the facts in the light most favorable to the
non-moving party. Id.at3 11,534 S.E.2d at 277. Nonetheless, a party cannot defeat a motion

for summary judgment by creating an inference which is not reasonable or an issue of fact that is -

not gemﬁhe. Main v. Corley, 281 S.C. 525,527,316 S.E.2d 406, 407 (1984). Moreover, where.

. apmmfffaﬂs:oestabﬁshanelememmenﬁaltohiscase,merembenogemmeism;easw

any material fact, since a failure to establish even one essential element of a party's case renders
the cause of action insufficient as a matter of law. SC’ State Ports Auth. v. Booz-ZlZen & ~
Hamilton, Inc., 289 S.C. 373, 376, 346 S.E.2d 324, 325 (i986). |

| IV. LEGALANALYSIS = n

A. Plaintiff’s Claims Are Time-Barred.

Under S.C. Code Ann. § 15—78—1-10, the applicable statute of Emitaﬁoné for any
tort claim against a governmental entity, like the District, is two years. The South Carolina Tort
Claims Act -requires liberal comstruction in favor of hm1t1ng governmental liability. See
S.C. Code Ann. § 15-78-20(H). Any of Plaintiff’s claims would have arisen out of Defendant’s
acttons on or around his termination on March 1, 2011. Therefore the alleged acts forming the

basis for PlaintifP's claims all occurred more than two years prior to Plaintiff’s filing of the

S EB

instant action on February 28, 2014, almost three years after the termination of his employment.
Plaintiffs argument that the statute of limitations does not begin to Tun wntil the



: ummatemnountofdmnag&sxsdetemmedmmcon'ect. Astamteof-bfeginstonm"
| :ﬁ'omthetnmewhenthe mpnedpmtykneworshouidhave kmwnthathehadacame of action.
Berry v. MeLeod, 328 S.C. 435, 445, 492 SE.2d 794, 799 (Ct. App. 1997). The injured party
| mustexmserwombledihgencewhendaemmmgﬁhehasadmmformsm}my,mmng'\
that a person ofconmaon knowledge and expenenoe would know if he might have a cause of
action. Id. For most causes of action, “[ifhe courts of South Carolina have adopted the
"discovery rule’ in determining when a cause of action accrues.” Dillor Cousnty Sch. Dist. No. B
Two v. Lewis Sheet Metal Works, Inc., 286 8.C. 207,215, 332.8.E.2d.555, 559 (1985) (citations
omitted). “Under the discovery Tule, the statute does not begin to run from the date the negligent
2ot o breach of contract occurred: rather, the statute runs from the. date the injury resulting from-
‘the wrongful conduct either is discovered or may be discovered by the exercise of reasonable
d]hgence Id. The stanneofhmrtanonswﬁlbegmtomregardl&ss ofwhetherornotthe
injured party knows the extent of his i m;my Republzc Contracting Corp. v. South Carolma -
Dept. of Highways and Public Transportation, 332 $.C. 197, 207, 503 SE.24 761, 767.(CtAPD.
1998). South Carolina courts “interpret] ] the © exercise of reasonable diligence’ to mean that the )
m;medp@ymustactwrthsomemsonablepfompm%swherethefactsandmrcumstancmofan :
injury place a reasonable person of common knowiedge and experience on notice that a claim
agamstanoﬁerpartymght exist.” Graham v. Weich, Roberts andAmbum, LLP, 404 S.C. 235
. 239, 743 S.E.2d 862 (2013) (emphaszs in original; quoting Dean v. Ruscon Corp., 321 S.C. 320,
363-64, 468 S.E.2d 645, 647 (1996)). o |

As stated previously, PlaintifPs claims against the District arose from his termination on
 March 1, 2011, In fact, Plaintiff concedes that all of Defendant’s actions occured before March
2011, or at the latest May 2011, in his “derand letter,” that he sent to the Defendant on February
11, 2014: o

IfIhavetoﬁlethelawsmt,ImﬂﬁleztonFebmary%
2014. Im}lnotletanystaiuteofhmztatmnsbwomean




Y2

_ ) - o.
Accordingly, any claims against the District are untimely. Consequently, the %ﬁ&‘ar’

entitled to summary judgment.

~ issue. Evenmoughlmadeclatmsforsetﬂemenmndalso
SDPC appeal after March 1, 2011, and the last loss of

unemployment insurance was in May 2611, it is only
prudent to file by February 25th.

B. Plaintiff Failed To State A Cause Of Action For Breach Of
Contraet
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Plamtsz attempted to assert a breach of 2 ﬁve ) year oral comract a;gument during th the

Apnl i, 2015 hearing. Based on the Court’s review of the Complamt, Plaintiff did not allege a

v
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breach of contract claim and has alleged only tort claims. As such, he cannot now pursue such

an action before this Court.

- V. CONCLUSION

THEREFORE, for the reasons stated above, Defendant Pickens County School

District’s motion for summary judgment is granted in its entirety and Plaintiff’s claims dismissed

- with prejudice.

'~ AND IT IS SO ORDERED.

e
Pick outh Carolina
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April 16, 2015

Dear Judge Alford,

Thank you for yesterday’s email.

I still feel that my Complaint falls within the statute of limitations of three years, as my monetary

demands fit the definition of ”Claim”A in Section 15—78—30.

First, my monetary demand made during my conference with Henry Hunt on March 17, 2011 and also
my letter to Henry Hunt on April 5, 2011. That would put action required by March 2, 2014. '

Secondly, my actual damages did not cease until around June 2013. Mitigation of my damages could not
be ascertained until then die to my finding other work and the unemployment insurance benefits | '
received. | made a final monetary demand on February 11, 2014. In that situation action would be
required by around June 2016.

My Compilaint in the first paragraph “ Ostendorff seeks damages for lost income ...and lost
retirement...”.

The second page at the top lists the amounts of fost wages and iost retlrement along with lost
unemployment benefits.

#s11,12, SO, 33, 34, addressed the issue of contract through June 2013.
The next to last page, under Damages, states “...damages under breach....”

Flanagan, in South Carolina Civil Procedure, states “ The purpose of a pleading is fair notice to the _
opponent and the court.” Ostendorff provided numerous notices of breach in his correspondence and in
his Complaint.

Very truly yours,

Mark Ostendorff



April 23, 2015
Re: Mark Ostendorff v. School District , et al
Dear judge Alford’

I would like to also comment on the issue of part performance as conduct taking the agreement outside
the statute of frauds: '

in Settlemeyer v. McCluney , 359 S.C. 317, 596 S.E. 2d 514 (S.C. App. 2004)., “ To compel specific
performance of an oral contract where part performance is alleged to remove the contract from the
statute of frauds, a court of equity must find : 1)clear evidence of an oral contract; 2) the agreement’
had been partially executed: and 3) and the party who requested performance had completed or was
willing to complete his part of the oral agreement, Gibson v. Hrysikos, 293 S.C. 8.13-14,358S.E.2d 173,
176-(Ct. Appl. 1987).” The facts show an oral agreement existed as Ostendorff gave up his City of
Charlotte employment and'the additional North Carolina Retirement System for which he would of -
received had stayed, Ostehdbrﬁ was working.at the School district at time he was fired, was
compensated by the School District while working there, the School District made contributions to
Ostendorff’s South Carolina Retirement System account. The agreement had been partially executed by
Ostendorff working at the School District since late June 2008 until being fired on March 1, 2011 (and .
February 28, 2011). Osténdorff had completed to date and was willing and able to complete the
balance of his part of the oral agréemerit as he had not gone to work for anyone else at the time when

he was fired.

In Player v. Chandler,299 S.C. 101, 382 S.E. 2d. 891 (1989), “ In order for part performance of an oral
agreement to remove the agreement from ofiération of the Statute of Frauds and permit speciﬁc
performance, the appellants must establish acts which relate clearly and unequivocally to the
agreement, exclusive of any other relation between parties touching such agreement. Aust v. Beard, 230
S.C. 515,96 S.E. (2d) 558 (1957); Gibson v. Hrysikos, 293 S.C. 8. 358 S.E. (2d) 173 (S.C. App 1987). “
Ostendorff had no other relation or act between the School District that would touch the oral
agreement. The Movant, the School District ,et al, provided no other relation that would prevent the
agreement from being removed from the Statute of Frauds. Ostendorff's acts as stated in the earlier
case reference show acts that are clear and unequivocal to the agreement.

In ATLANTIC WHOLESALE COMPANY, INC.. v. Solondz 283 S.C. 36, 320 S.E. 2d 720 (Ct App.1984),
“While the authorities are in conflict as to whether equitable estoppel may be invoked to bar the

In Collins Music Co. v. Cook ;316“S.E.v(2d) 418,420 (S:C, App. 1984), a case involving the general statute of
frauds contained in Section 32-3-10 of the Code, this court addressed the issue of whether the doctrine

1

S



S’

of estoppel could bar the defense of frauds. The_re, we said:

Our Supreme Court has acknowledged that, in a proper case, the dotfririe of estoppel may be
invoked to prevent a party from asserting the statute of frauds. See Florence Printing Co. v. Parnell,178 .
S.C. 119, 182 S.E. 313 (1935). In order to overcome'the statutory requirement of a writing however , the
party asserting then estoppel must show that he has suffered a definite , substantial , detrimental
change of position in reliance on the contract, and that no remedy except enforcement of the bargain
is adequate to restore his former position . It is not sufficient to show merely that he has lost an
expected benefit under the contract.” Ostendorff lost his income, lost any future SC Retirement

. benefits, and was only minimally able to mitigate his loss in the School District’s breach of that contract.

If the Court needs further authoeities, | will provide them.

Very truly yours,

Mark Ostendorff
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STATE OF SOUTH CAROLINA PICKENM aag;gqem OF COMMON PLEAS
S JOU;H UAPOUHA
~ COUNTY OF PICKENS
‘Mark D Ostendorff | | | JUDICIAL CIRCUIT
Plaintiff o Case No. |
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" Jimmy Gi"espie

" Herbert Cooper’

* Henry Hunt

. : | - ' 2014-CP- ZQ 2 59

" school District of Pickens County | : compuxm'r
Board of Trustees, School District of - " WRONGFUL DISCHARGE
'Piekeﬁs Ceunty . |
 Alex Saitta . JURY TRIAL DEMANDED
Judy Edwards | !

jim Shefton \
Ben Trotter

Kel ly Pew

Robert Folkman

Co-Defendants

Comes now, OStendorﬁ Plaintiff, to this Court, jury.trial demanded, seeking recovery of monetary A
damages from mjury caused to him by the above Co-Defendants. Ostendorff seeks damagés for lost
income from lost employment and lost retirement that he would be entitled to had he not been

" wrongfully discharged. Ostendorff was employed as a Project Manager in the Building Program for the

School District of Pickens County.

Ostendorff also seeks monetary damages from the Co-Defendants.in. hlS loss of ten (10) weeks of
sC Unemployment Insurance compensation. This damage to Ostendorff was caused by Robert Folkman

|0



5.

\ That Folkman was the Building Program Admmlstrator and Ostendorff’s supervisor at the time
of Ostendorff’s discharge.

That the defendants engagedin fraud , intentional fraud, civil conspiracy, false testlmony under sworn
oath, subordination of false testimony under sworn oath, negligence, gross negligence, reckless (willful)
negligence, retahatory discharge, unequal treatment, and wrongful discharge of Ostendqrﬁ’ s
employment with the School District of Pickens County {SDPC). -

7.

That the defendants damaged Ostendorff for reasons of personal gain, poltuzl and ‘or financial
gain or prevention of financial loss. Their actions were for their own benefit and not to the ptsbhc school

students of Pickens County.
8.

That Ostendorff was aware of the defendants’ misappropriation of School District (SDPC )
funding . The defendants found through a third party that Ostendorff was aware of misappr
- SDPC funding. The motive of the defendants to wrongfu!iy discharge was to prevent Ostenderff from
finding , or being more aware of, additional misappropriation of School Dsstnct (SbPC) ﬁm&ng. The
defendants d_evnsed a frauduient pian to get rid of Ostendorff under the pretense of Ostendor takmg
unauthorized time off. : '

9.

That the defendants engaged in false testimony under oath to hide the true méﬁve
iofwrongfully discharging Ostendorff. The false testimony under sworn oath was given to an
investigative official of the State of South Carolina of the’ Department of Employment and wOrkfeme
The false testimony under oath matenatiy damaged Ostendorff in being penalized ten weeks é
unemployment insurance compensat!on Ostendorff is of information and belief that ail deﬁesﬂants
were involved in the false testimony and subordination of that false testimony under sworR- oatb. Al
defendants were given opportunity to explam their involvement in Ostendorff’s wro@ddzscharge but
none. responded except Trotter’s teiephene discussion with Ostendorff. afl:er receiving ( f; ndorff's
appeal for reinstatement letter addressed to 3l Board members '

/|




10.

That Ostendorff was wrongfu!ly dlsd'larged from his employment with the School D:stnct of Pickens
_County on Tuesday, March 1, 2011. Ostendorff came to employment on June 20, 2008. Ostendorﬁ left
- employment wuth The Clt\/ of Charlotte , North Carolma, where he was an active member ofthe North
‘Carolina Retirement System. Ostendorff is currently receiving early monetary benefits for his prior.
participation while being'employed with the City of Charlotte. ‘

11,

That Ostendorff was assured that his employment with the School District of Pickens. County would
be at a minimum of five (5) years , up to seven(7) years The length of employment from msmmum of5.
to7 years would depend on the‘completion of the Buzidmg Program. Ostendorff aocepted the
employment offer from the School District of Pickens County with the limiting condition of least 5 years
of consectutive employment. The 5 years would meet the minimum requlrement to recewe a retirement
benefit of $ 400.00 per month for life from the South Carolina Retirement System starting at. age 60.
Ostendorff was an active member of the SC Retirement System at the time hewas. wmn@uﬂy ‘

- discharged. -

12

That Ostendorff is owed for 2 years and 4 months-at his prior. salary of $ 7o,ooom per year. This
amount is lessened by the amounts Ostendorff received from SC Unemployment Insuraneeand
_employment he had from the penod March 2, 2011, thmugh June 30, 2013. The. anwunt owed
Ostendorﬁ may or may not be Iessened from money he received in ‘March from unusedpasoml tme of
vacation. Ostendorff was of the understandmg that unused vacation or personal time wasa :

“yse it or lose it “ pohcy when leaving employment ‘The amount may be: mcreaseder {esseﬁed fremaav
net affect of income taxes due. :

13.

' That Ostendorff was wrengfully discharged because he had a conversatsonwnh afnendofa new
school board member about the possible shon:faﬂ of the Building Program censtmctaea ets with
pubhc funding.. Aiso discussed was the appiication of Act 388 for ﬁmdmg of schooi operat:ons and not
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to.be used for new construction. That discussion was on either Tuesday, February 22, 2011, or Tuesday,

February 15, 2011.

14.

 That through the conversation with his friend , the new school board member knew that
Ostendorff was aware that the Building Program saiaries were being paid from the School District -

"Operations fund. ACT 388 is for the Operations of the School District and is funded through SC sales

tax . The Building Program is funded by bond and is repard through Puckens County property tax receipts.
They are to be separate .

15.

That Ostendorff was dtscharged to try to silence him and not enab!e hlm to discover any other
misappropriation of ACT 388 money

.16,

That the School Board knew that were South Carolina Statutes that provide severe penalties for
School Board Members and Superintendents who misappropriate school funding.

|

17.

That on Tuesday, March 1, 2011 around 7:30 AM, Ostendorff received an e-mail fremRobert

. Folkman , Building Program Administrator, mstructmg him to see him in his office. Folkman then

discharged Ostendorff. Folkman told Ostendorff that “ I'm (Foikman ) having to spend too much of my
time on RC Edwards and McKissik and going to have to fet you go.” This made absolutely no:sense since
Ostendorff had numerous other pro;ects in work that that would require even more of his tsme

1E.

Thaton Tuesday ‘March 1, 2011, in the AM, Ostendorff went to see Kelly Pew, Director of Human
Relations , at the School Districts main ofﬁce to find the real reason why Ostendorff had been
duscharged While waiting to see Pew, the Schoo! District’s Benefit Specialist. informed. Ostendorff that




.\_/_,

she had received word that Ostendorff was no longer employed with SDPC ,but she recewed that word
on Monday February 28, 2011, a day before Folkman’ drscharged Ostendorff.

1s.

- That on Tuesday , March 1, 2011, in the AM, Ostendorff then met with Kelly Pew, then the Director
of Human Relations, to ask why' Ostendorff had been discharged. Ostendorff was told that that Folkman
told her that Ostendorff had been discharged because of “failure to complete assignments, failure to
maintain regular work hours, and taking unapproved time off”. Ostendorff replied that “ well, that's the
first I've ever heard of it”. Pew quickly walked up to Ostendorff, shook his hand and said “good luck in
future employment”, and escorted.Osténdorff out of her office. Pew made no effort to support what

Folkman had told her.

20.

_ That on Tuesday, March 1, 2011, during the shoft discussion between Pew and Ostendorff Pew A '
never ment:oned any appeal process within in SDPC policies regarding discharge. Folkman neather .
mentioned any. appeal policies within SDPC. All defendants conspiredina plan not to notlfy Ostendorff
of any appeal process because they knew-that if Ostendorff did not make an appeal under SDPC: pohcy
within in a prescribed timeframe, . Ostendorff would lose all rights to bring about any legal actlon to

* recover damages.

2%

That on Tuesday, March 1, 2011 Ostendorff returned to his SDPC office to gather his construction
reference books, he found his office ransacked. Ostendorff’s computer was gone in whicha rmess was

made of his desk in removing cabies, etc. it also appeared that someone had been nﬂmg through
OstendorfF's files. It was obvious that someone was ina hurry to find what Ostendorff knew

22,

That on Tuesday, March 1, 2011, Ostendorff requested the balance of the. day off. Ostenderﬁ ﬁ!led

. out his request for time form which was. s;gned bmi Newman Folkman was notin the efﬁee to s:gn

the form.




23.

That on the evening of Tuesday March 1, 2011, Ostendoiff called the Senier Projoct Maneger

‘regarding about Folkman discharging Ostendorff. The Senior Project Manager told Ostendorff that “you

shouldn’t have bad mouthed him”. Ostendorff replied that “I've never badmouthed him “. The Senior
Project Manager said “during the Monday morning meeting he (Folkman) asked us (SDPC Buitding
Program emp!oyees) if we heard anything about Mark {Ostendorif} badmouthing the Building Program
to anyone on Chastain Road”. Ostendorff told the Senior Project Manager to “ make sure you write that
down with today’s date. » Ostendorff was out sick Monday, Febraury 28, 2011, due to allergles

24,

That the conversation with the friend of the SDPC Board member on February 22 or 15, 2011,
revealed that Ostendorff was aware of probable m;sappropnatlon was the real cause of Ostenderff’s
discharge. The conversation came about during road work along Chastain Road in front of the son of the

friend of the Board member. Ostendorff- had been negotiating with the friend for severa! months
regarding the slope of the road work and the resuiting affect on hlS son’s property.

25.

That during the conversation with the friend of the Beard member, the friend te*dOsteadm'ff
that he had a friend that was one of the new School Board Members and he ( the new. member) said
“the construction (program) money was a mess”. Ostendorff then said to the affect “ that couki be true
as | heard that the Financia! Director told Alex Saitta during a School Board meeting that the
Construction Program salaries were coming out of the general fund”. Ostendorff also satém the affect “@
don’t think that’s allowed under the new state funding guidelines separating new construcho
property taxes and the general fund which is funded out of Columbia from state sales mxes" Ostendorﬁ ;
also said to the affect “if the construction budget was short then they (School Board) will have to put
Folkman in charge of Operations so he can siphon money over to the Building Program to. comp%ete
anything not covered in the bond money.” Ostendorff said to the affect that “ Folkmanwas trymg toget
rid of everyone (Building Program) so no one would be watchmg him and he could get his. Syears into

get retirement money”.




26.

_ That shortlY‘after'béirig discharged , Ostendorff apblied for Unemployment Immgnce through
South Carolina Department of employment and Workforce (SCDEW). SCDEW notified Ostendorff that
was denied benefits because SDPC discharge him for cause. Ostendorff promptly contactéd SCDEW and
was given allegations made by SDPC. The allegations were given te Ostendorff via telephone as 3CDEW
will not provide allow a written copy to be sent to the clamiant (Ostendorﬁ) Ostendorff responded 1o
the allegations to SCDCEW. SCDEW determined that Ostendorff was not eligible for benefits.

27.

That on ‘March 11,2011, Ostendorff senta letter addressed to Alex Saitta , SDPC Board
Chairman, appeahng his discharge. A copy was also sent to each SDPC Board member. The letter also
- madea claim for monetary damages. Ostendorff sent the letter as he found no appeal pollcy from SDPC,
" but found on the SDPC website that emp!oyees bemg faid off for budget reasons could. appeal to the
. SDPC Board =

28.

_ That shortly after sending the letter, Trotter calied Ostendorff in which hewasnotaware that |
Ostendorff was discharged. He said that Judy Edwards called him to ask if he knew anything about
Ostendorff’s discharge. ' « '

.29,

That shortly after sending the letter to Saitta , Ostendorff received a voice- mail from Saitta. |
informing Ostendorff that Henry Hunt, then SDPC Superintendent, wouid contact me on the SDPC

policy to any appeal

30.

That Ostendorff later received a voice mail for me to have a conference with Hunt. fer March
17,2011. Ostendorff had a discussion with Hunt on that date in Hunt's office. Hunt d:d aet appear of
knowledge of my discharge prior tomy letter to Saitta of March 11 2011. in that. diseusswn thh Hunt
Ostendorff explained his position of his wrongful discharge. In that dxscxmswn, Oste ndorff
it was the conversa’aon with the fnend with the new schoo! beard member was the reasenfor




Ostendorff’s assurance of 5 years , up to.7 years, of employment and also the retirement money he
wotild receive after the 5years of employment Hunt informed Ostendorff that Hunt weuld investigate

" the matter.

31

Thét on the March 17, 2011, meeting with-Hunt, Ostendorff was given Kelly Pew’s letter dated
March 16, 2011, addressed to Ostendorff.

32.

‘ That on April 5,2011, Ostendorff sent a letter to Pew regarding her letter of March 16,2011.
Ostendorff in his letter stated that Bob Folkman did not talk to Ostendorff on Monday , February
28,2011, as Ostendorff was out sick on Monday ,February 28,2011, which was consistent :with what
Ostendorff informed Pew on the March 1, 2011, discussion that Ostendorff had with Pew. Ostendorff
further reiterated Ostendorff’s the very short conversation with Folkman on March 1,2011, which was
consistent with Ostendorff’s assertion that Folkman discharged Ostendorff because “he -was havmg to
spend too much of his time on RC Edwards and McKissik.”

33.
That on March 23, 2011, Hunt sent a Ietter to Ostendorff of Hunt's mvestngatmn and-: ﬁndmgs.

item 1- Retribution- Hunt stated that “1talked to the board member and he does not recalt any _
comments that wou!d cause Mr. Folkman to retahate agasnst you.” Ostendorff has never talked to or
ever met the board member whom was the friend of the father of the property owner on Chastam
Road.

Hunt also stated “ Aiso , Mr. Folkman stated that no board member had talked with him about

»

you.
ltems 2 and 3- Regarded my assertion of politics and ulterior motives.

item 4 — Malicious Intent- Hunt stated “ You feel that Mr.Folkman planned to deny you insurance

coverage for a month by terminating you on February 28. Your termination date was set as:March 1and.

your coverage continues to March 31. Mr. Folkman does not handled insurance issues and was unaware
of the length of time msurance coverage.continues. after termination.” '

The March 1, 2011 date for termination was only set for Ostendorff’s insurance. because of the

March 1,2011 conversation with the Beneﬁt Specialist that Ostendorff’s insurance had stopped-as of
February 28, 2011. Cstendorff then told Pew and Pew then called the Benefit. Specialist to corfect the



insurance to run through March 2011, as Ostendorff hadnot actuallv been terminated by Folkman until
the morning of March 1, 2011 and not February 28, 2011

\ Ostendorff Was- not paid for hlS day of empbyment.ef'March 1, 2011,
Ostendorff'received'heatth insurance thmug‘h?:Ma'rch 2011.

Hunt's investigation was not credible. Hunt was willfully negligent in his mvestlgatlon and also
in-his decision not to reinstate Ostendorff or compensate him for at least the remaining 2. years and4
months along with retirement benefits.

" That on April 5, 2011, Ostendorff sent a letter to Hunt appealmg his decision from his letter
dated March 23, 2011, as required by the SDPC Grievances Policy. That policy was attached to Hunt's
letter of March 23, 2011. A copy. of Ostendorff's letter was sent to all board members wrth attachments.

The ietter had attachments of Hunt's letter, Pew’s letter, O stendorfl’s reponse to Pew, and Ostendorff's
reponse to SCDEW. :

Ostendorff pointed out numerous inconsistencies with Ostendorff’s discharge and Folkman’s comments
to Hunt. ' o ' ‘

The main point being- how did Folkman know if Ostendorff took Friday , February 25, 2011, off ornot? -
The only thing Folkman knew was that he found a request for time off by Ostendorff iy h&s m—basketon
Monday, February 28, 2011. : :

The board members knew that Ostendorff was applying for unemployment insurance beaeﬁts

Ostendorff made a monetary claim in that letter.

35.

That on Monday, February 28, 2011, Folxmen termmated Ostendorff for the only :eason
being that he found a piece of paper that requested time off. The day requested off waandav
February 25, 2011.

‘Folkman would not of been of knowledge if Ostendorff was at work or not on Friday , Februan 25,2011,

because Folkman was not at work on Friday 25, 2011.
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Ostendorff was out sick on Monday, February 28, 2011. Folkman could not of asked Ostendorff if
Ostendorff took off Friday, February 25, 2011, because Ostendorff was unavaulahle to answer Folkman
- on Monday , February 28, 2011. :

In an earlier instance, Ostendorff requested, through the same method of requesting t!me off on the
Thursday before a Friday, the following Friday off and-the request was approved by Felkman

. Ostendorff later decided that he needed to come in to Work to monitor a subcontractor that was filling
an underground storage tank at RC Edwards. Ostendorff drove his own vehicle to RC Edwards While at
RC Edwards , Folkman asked Ostendorff to locate a Consuitmg inspector who was late forthe pre-
construction meeting being held at RC Edwards. Folkman knew that Ostendorff sometrmes used his own
vehicle and not always his assigned SDPC vehicle. Thus, weather or not Ostendorffs persanal vehicle is at
his office is no. indication if Ostendorff is at work. Ostendorff never retracted: his approved Friday off
although he worked the entire day that approved for time off.

SDPC does not termmate employment for emp!oyees piacmg requests for time off in thelr supervisor’s
in-basket. That is what the employee is asked to do. *

" It was a fraudulent plan of Folkman and the other defendants that fell apart . The plan was devised the
defendants who didn’t “cover their tracks” :

36.

That a letter dated April 6, 2011, from Hunt to Ostendorff informed Os:endorl’f that Hunt would
: present Ostendorff's letter requestlng an appeal to.the Board of Trustees. '

37.

That a letter dated April 13,2011, from Hunt to Ostendorif stating that the Boardof'fcustees
voted in public session to deny Ostendorff’s request for a hearing. :

38. o

That in March 2011, Ostendorff applied for unempioyment insurance beneﬁts from Seuth
Carolina Department of Emp!oyment and Workforce {SCDEW).

3s.

: Thatin March 2011, Ostendod"f was contacted by SCDEW regarding. allegations: bySDPC :
: regardmg Ostendorff’s d;scharge The ailegations were read to OstendorfF. by SCDEW . over the




telephone as SCDEW will not provide a written copy to a claimant. Ostendorff was told by SCDEW that
the initials on the allegations were RB/RM. : "

40,

That Ostendorff responded in writing to SCDEW regarding the SDPC allegations in a letter dated
March 27,2011, The allegations were more of a post —termination performance evaluatidn in which the
employee would have no notification of. Ostedorff responded to ali allegations in which most ended
-with that SDPC would need to be specific and not just general statements.

41.

That the letter Ostendorff sent to Hunt on. April 5, 2011, had attached a cop9 of
Ostendorff's letter responding to SCDEW of SDPC ‘s allegations. All Board Members were sent a copy
- of the letters.

42.

, That Ostendorff received letter from SCDEW informing him that he was to be penahzed
fourteen weeks (14) of unemployment insurance benefits. Ostendorff sent an appeal request to SEDEW
on April 7, 2011. - :

43

That Ostendorff received a notice from SCOEW dated April 20 2011, not#wngﬂstendorﬁ
of a SCDEW hearmg to consider my appeal of the 14 week penalty. The hearing would: be May 4 2011.

That during the May 4, 2011, SCDEW eppeal hearing , Folkman gave false tesamonyunder
sworn oath. . s o

. The SCDEW hearing officer asked Folkman of what he (Folkman) said at the time whenFotkman ‘
dlscharged Ostendorff :

Folkman replled to the affect that “ | told him he took time off without authortzam At thns pomt ofthe
Buﬂdmg Program we cannot have employees takmg time off.” :

20



Folkman produced Ostendorff’s request for time off for Fnday February 25, 2011. On that form
' submitted at the hearing Ostendorff saw comments’ wntten request was denied and- dated 2/28/2011.

Ostendorff asked Folkman in cross examination to the affect “ if you weren’t at work on Fnday, how
wouild you know if | was at work or not?”.

Folkman' presented no evidence, no witnesses but just replied “ | asked somebody”.

Folkman would not say who he asked s:mply because he didn’t ask anyone. Even if he did ask someone,
that someone’s response would only be hearsay. Folkman was not prepared to come w:th an. answer in
advance of Ostendorff's questxon

Folkman gave false testimony in the heanng that he discussed the time off request with Ostendorff but
Ostendorff was already terminated the day before. That false testimony caused Ostendorff to be
penalized 10 weeks of benefits.of $ 326.00 per week.

. 45,

That upon leaving the hearmg room on May 4, 2011 Os*endorff found Folkman waiting on him.
Ostendorff, though very surprised at Folkman’s waiting, comforted Folkman of his false testlmony
" Folkman laughed and said “our conversation- { discharge on March 1, 2011) wasn’t recorded and it
would be just your word against mine”. Folkman followed Ostendorfr to hlS car when he voiwﬂ:eered

“Kelly Pew sent me here.”

6.

That Folkman terminated Ostendorff on Monday , February 28, 2011, and the. we@tofshe
evidence presented to the triers-of-fact will show: that to be factual. The weight of the ewdence \mﬂ
show that Ostendorff was not a work on Monday, February 28,2011. .

47.
_ That Folkman and the defendants devised a fraudulent plan to lure Ostendorff mto the ususal
and accepted method of requesting time off then terminating him for taking unauthonzedtme aff The

plan was flawed as it did not take into consideration that Ostendorff would be sick ﬁmwk onthe
followmg Monday. Keeping to the devised plan, FoHcman terminated Ostendoiff on ada = ,although

'he was not there.




Folkman told the:Building Program employees dunng the usual Monday morning meetmg on February
21,2011, that he was going to take off the following Friday , February 25, 2011

Folkman deliberately chd not tell Ostendorff that Foikman was also going to take off Thursday afternoon
February 24, 2011.

‘Ostendorff had used this same procedure for requesting time off for Fridays. Ostendorff \iu,ould.wait until
~at laast'u‘ntilThursday to request time off after he conferred with Folkman and the other, two Project
Managers. If nothing was pending for Friday, then Ostendorff wouid then submit the form to Folkman.

Sometimes Folkman was in his office, sometimes not w_hen Ostendorff submitted'the‘-reciuest form.

| If Folkman was in his office, he would sign the request form. Ostendorff would then glve the approved
“form to the clerk.

if Folkman was not in his office, Ostendorff would leave in the request form in Folkman’ s m-basket in his
office. Folkman would then give the approved form to the clerk P

Folkman knew this' was the certain method always used by Ostendorff.
Fo!kman never denied Ostendorff takfng a Friday.off.

Folkman never mformed Ostendorff that Ostendorff- would have to see the form with a s:gnatum
approving the request before taking that time off. :

Ostendorff discussed, as usual, with the Senior Project Manager on Thursday, February 24,2911,|f
there was anything pending on Friday, February 25, 2011. if not , then Ostendorff would take. Friday,
_February 25, 2011, off and would put the request form in Folkman’s in-basket. The SemOf Pro;ect _
Manager said ok to take the Friday off. The Senior Prc;ect Manager was delegated by Foﬁ:man to haadie ,
the Building Program when Folkman was out of the ofﬁce :

That Ostendorff was treated unequally as compared to the other two Pro;ect Maﬂagers. As
examples, Ostendorff was requsred to be clean shaven every day, whereas anothet?rejeet ﬂ. >
would not shave for two or three dayson a regular basis. Ostendorff was required to keep ‘,assagned
SDPC clean every day, whereas another Project Manager would have dirt covering: ah':lostiha!f df his
- assigned SDPC vehlcie for a week at a time wrthout washmg it.
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49.

That Ostendorff in September 2012, requested of SDPC the home address or emall addfess of
Hunt, then the former Supermtendent so Ostendorff could request of Hunt the mfonnatton he gathered
: during his mvestlgatxon of Ostendorff’s discharge. Hunt wouid not respond to give his address only that '
he wanted SDPC involved in giving me any information.

50.

That Ostendorff is defamed as his name m ‘the public. All employment applmt!ons ask’ for 4
reasons leaving previous employers and if ever been terminated or asked to resign.

51.
That the Building. Program lacked transparency in funding and monies allocated and spent. Only
a graph was produced showmg the overall projected Program spending as compared to actual by the

month. Ostendorff never saw an auditor.or was ever audited for his projects to ensure no impropriety or
, any appearance of impropriety. It appeared to Ostendorff that the almost one-third bu(ton doflar

building program was lacking in oversight.

52.

That Folkman received a promotion shortly after discharging Ostendorff to Director of
Operations along with his position of Building Program Administrator. Ostendorff is of mfomtatxon and.
belief that Folkman received a substantial pay increase at that new promotion. Pew was: soon chosen as
‘Superintendent. Ostendorff is of the information and belief that Pew received a substantal pay increase
at that new promotion. Both Folkman and Pew were- rewarded for their efforts in dischafgmg Ostendoﬁf
and providing cover for the Board's handling of pubhc funds . Co

Damages

Ostendorff seeks actuai ,compensatory, and punitive damages under breach and tort for -wrongful-
dsscharge

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the wrongful dtscbarge



‘ Ostendorﬁseeks acb.na!andpwhvedamagaundertortfomeghgence grossneglwee,neddess
(wn!!ful)neghgemefornotremsmnngand mpensating Ostendorff. 5

Ostendorffseels actua! and punitive damages undertortforfzaud and intentional fraudmme
ongmatonoftheschemetod:sd‘@geOseendorﬁ »

Ostendorﬁseeksactua!arﬁ punitive damagesundertortforcwdmnspuacymmeftaudand m‘eenaonal
fraudofﬁlesdzemetodzsd'large()stendorff :

Ostenderffseeks actual and punitive damages under tort for malice in badcda&ngdns&amda&to
reduce health insurance coverage

OsteMorffseeksactualand pumtxvedamagesundertortforﬁaud and mtem‘.lonalﬁ'audforﬁ\efa&
testzmonyattheSCBEWhearmg.

. Ostendorff seeks actual and pumtwe damages under tort for civil consp:racy in the false testrmony inthe
SCDEW hearing.

Ostendorff seeks actual and punitive damages undertortforneghgence grossn%ace and
gross{willful) negligence in subordinating false‘aesnmnyattheSCDEw hearing. >

Ostendorff seeks generaldamagesfordefamatlon Speaa!damagesw;!lbesoumnfmneveals
monembssmOstendorﬁduetoﬁaudwesﬁopmnsgven to prospecmeemployers of ‘
Ostendorﬁ’s pastworkhxstoryandd:sdtarge. '

: Ostendorffdemandsoftms Couna;udgmentforreﬁefofhtsdamagthemef$254,63.1;masweﬂ
.aspunmvedamagesand other rehefmattl'setriersoffact (jury) and Courtﬁndpmwmm& '
Ostendorff.

Ostendorff affirms : ,
That | have prepared this pleading and it is to the best of my knowledge

That | have contacted all defendants in writing and have acted in goodfash mmmm

. February 28 ,2014




STATE OF SOUTH CAROLINA

. IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS .

‘Mark D. OstendorfT,

_ C.A. No. 2014-CP-39-00259

Plaintiff, :

Vvs. : ' '

: ANSWER AND

School District of Pickens County, Board AFFIRMATIVE DEFENSES

of Trustees, School District of Pickens :

'~ Jimmy Gillespie, Herbert Cooper, Jim
Shelton, Ben Trotter, Kelly Pew, Henry
Hunt, Robert Folkman,

Defendants

Iy

Defendants, School Dlstnct of Pickens County‘and the Board of Trustees of the School
District of Plckens County, and all individually- named Defendants by and through their
undersigned counsel, hereby respond to the Complaint of thﬂﬁ‘, Mark D. Ostendorﬁ, in
accordance with the numbered. paraglaphs thereof; as follows

1. Denied as stated. Defendants admit only that Ostendorff was fonnerly emp}oyed
with the School District of Plcken_s,Cou.nfy,._ South Carolina.
3. Admitted. S
4. Deniedas stated. Defendants adumit only that Dr. Pew was the Assistant
- Superintendent for Human Resources for the SchodlvDist:dct of Pickens Co_unty at the time of
. Ostendorff’s discharge from employment.”

5. Admitted. _
6.  Denied.
7 -Denied.

§.  Denied.

75




5. Denied | |
" .10.  Denied in part, and denied in parf_for lack of knowledge. Defendants deny that
| Ostendorff was wrongfully discharged from his employment with the School District of Pickens

County. The remaining allegations of this paragraph are denied for lack of knowledge.

11, Denied.
12.  Denied.
13.  Denied
14, Denied.
15." Denied.

16.  Admitted in part and denied in part. Defendants admit only that Defendant B
School Board members and Superintendent are aﬁme that penalt;ies exist for misappropriation of
" school funds. Défendants vehemently deny any misappropriation of school funds or any other
allegauon of this paragraph. |

17.  Admitted in part on information and belief and denied in part. Defendants admit

 only on information and belief that on Tuesday, March 1, 2011, at 7:30 a.m., Ostendorff r,ec_etve.df

| an e-niail from Robert Folkman instructing Ostendorff to see Folkman in the latter's "oﬂice, and
that Folkman terminated Ostendorff's ‘employment effective thai date. The remaimag allegalmns
of this pamgtaph are demed or demed for lack of knewbdge

18 Admrttedmpm‘tanddemedmpaﬁ. ‘Defendants admitonlythatPIamcameto

" Dr. Pew’s office on or about March 1, 2011 to discuss his ﬁermma&on. The remmmngaﬂegauons N
of this paragraph are denied for lack of knowledge. - o
19, Admitted in part and denied in part. Defendants admit only thet on or about
Tuesday, March 1, 2011, Ostendorff met with Dr. Pew, then Assistant Superintendent of Human
Resources, in her office, and mqmred as to his discharge; that Pew related that derﬁ’ had

been chscharged because of fatlure to ¢ lete aSSItS failure to- mamtam rcgulat Werk
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" hours, and taking unapproved time off, and that Pew shook OstendorfFs hand and wished him
| good luck in future employment. Any remaining allegations of this paragraph are denied.
20.©  Denied. |
21.  Denied. | |
22.  Admitted in part and denied in part for lack of knowledge. Defendants admit only
© that Plaintiﬁ'_submifted a leave form bearing whatappears to be a signature of Mr. Newman for
~ March 1,2011. All remaining allegations are denied for lack of knowledge.

23. | Denied for lack of boMedge. |

24.  Denied.

25. Demed for lack of knowledge.

26. ~ Admitted in part and denied in part for lack of knowledge Defendants admit only
that Ostendorff applied for unemployment insurance through the South Carolina Department of
Em‘plbymen_t and Workforce, and that Ostendorff was determined to be disqualified for benefits. .
| Any remaining allegations of this paxagraph are denied for lack of knowledge.
| 27.  Admitted in part and denied in part. Defendants adm.lt only that Plaintiff sent a

letter dated March 1 1, 2011appealing hIS discharge. The remmmng alleg.auons of this paragraph
are denied. | S -
" 28, Denied for lack of knowledge.

29.  Admitted on information and belief.

30.  Admitted in part and denied in part:- Defendants admit only that Ostendorff had a
discussion on March 17, 2011, in Henry Hunt's office; that Ostendorff explainéd his W}ongﬁﬂ
| discharge theory to Hunf; that Ostendorff alleged that he was due monetary cbmpex_xsation;’ and
that Hunt informed Ostendorff that he would investigate. Any remaining allegations of this |
paragraph are denied or denied for lack of knowledge. |
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3 1 . Defendants admit on mformatlon and belief only that Ostendorff was prowded a
" copy of Dr. Pew's March 16, 2011 letter on March 17, 2011 during his meeting with Hunt.
32.  Admitted in part and denied in part. Defendants admit only that Plaintiff's April 5
. letter speaks for itself. Any-reinaining allegations of thls p&ag‘aph are denied.

33,  Admitted in part and denied in part. Defendants admit only that on or around
Aprii 5,2011, Ostendorff sent a letter appealing Hunt's decision; that the grievance policy -'was
' attached to Hunt's letter of March 23, 2011; that a copy of Ostendorff's letter was sent to all
Board members with attachments that- the attachments were Hunt's letter, Pew's letter,
* OstendorfT's response to Pew and Ostendorff's response to the South Carolina Department of
~ Employment and Workforce; that Ostendorff received insurance through March 31, 2011; and
that Ostendorff made a monetary claim in that letter. The remaining allegations of this paragraph

are denied.

| 34. Defendant adm1ts only that on or about April 5, 2011, Ostendorff submitted a
 written appeal of Hunt’s decision, that the letter had attachments and speaks.for itself, and board

members received the letter and attachments. Any remaining allegations of this. paragraph are

denied.
35.  Denied
36, Admitied
37, Admitted.

38. " Admitted on information and belief.
39.  Denied for lack of knowledge.

40. Denied for lack of lmowledée.

41.  Admitted.

42.  Admitted on information and belief_.‘ |
43 Admitted on information and belief
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45.
46.
47.
48.

49
50.
5L
52.

Denied.

Denied. |

Denied.

Denied.

Denied.

Denied for lack of knowledge.

Denied. |

Denied. ,

Admiﬁ:ed in part and denied in part. Defendants admit only that Folkman's tifle

changed and Dr. Pew became Superintendent after Plaintiff's termination. Any remaining

allegations or insinuations of any connection between Plaintiff's termination and these events is

furth_er denied.

53.

Ihatter.

_ Dimages
Defendants deny that Plaintiff is entitled to any damages or any other relief in this

54."  Any allegations not specifically admlttedherem are denied.

Plaintiff's Complaint fails to state claims upon which relief may be granted.

. SECOND AFFIRMATIVE DEFENSE

- Plaintiff is barred from recovery:for defamation because Plaintiff consented to any

alleged publication of facts about his private life by Defendants, which Defendants expressly

deny.

THIRD AFFIRMATIVE BEFENSE ’

Plaintiff is barred from recovery for defamation because any alleged defamatory

statements made by Defendants were true or substantially true.



FOURTH AFFIRMATIVE DEFENSE

Any alleged defamatory statements made by Defendants were qualifiedly privileged
“and/or made in good faith, and do not constitute actioniable defamation.
- FIFTH AFFIRMATIVE DEFENSE
Any alleged defamatory sta‘tementé made by Defendants were self-publicized by
Plaintiff, and thus do not constitute actionable defamation.
-SIXTH AFFIRMATIVE DEFENSE
Plaintiff is barred from recovery for-civil conspiracy because Defendants were acting in
- their official capacities at all times the alleged conspiracy occurred.
SEVENTH AFFIRMATIVE DEFENSE
On information and belief, Plaintiff's claxm is barred, in Whole or in part, by Plaintiff's
4 failure to mmgate his alleged damages. '
'EIGHTH AFFIRMATIVE DEFENSE |
Plainﬁﬁ' is barred from récovery for civil conspiracy because Plaintiff has failed to plead
special damages aside from the damages already alleged for Plamtffs defamauon claim.
NINTH AFFIRMATIVE DEFENSE

Plaintiff is barred from recovery for civil conspiracy because Plaintiff Was an at-will
employee.

TENTH AFFIRMATIVE BEFENSE

Plaintiff's conspiracy claim fails because there can be no liability against corporat!e
oﬁicers or d.u'ectors discussing in good falth whether to terminate an employee.
ELEVENTH AFFIRMATIVE DEFENSE
' Plaintiﬂ“s conspiracy claim fails because there was no concerted activity, nor was there

Aany intent or purpose to injure Plaintiff.
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TWELFTH AFFIRMATIVE DEFENSE

All individual Defendants are immu_ne ﬁom liability in their individual capaciﬁes under
the South Carolina Tort Claims Act and other applicable law because at all relevant times the
individual Defendants were acting within the scope of their official duties or employment.. -

THIRTEENTH AFFIRMATIVE DEFENSE

Defendants, at all times, acted in good faith.

| FOUR'I‘EENTHAFFIRMATIVE DEFENSE
' Plai;itiﬁ‘ has failed to properly 'plead the elenients_ of a claim for fraud
| FIFTEENTH AFFIRMATIVE DEFENSE

At all times, Plaintiff was an at-will émployee.
. , SlXTEENTH AFFIRMATIVE DEFENSE
| To the extent that Plaintiff seeks p@ﬁve damages from Defendant, an award of such
| damages is precluded by the Tort Claims Act, an&‘“"further, such an award Would violate
Defendant's rights to due process and equal protection under the Constitution of the United
States and South Caroliva. "
| * SEVENTEENTH AFFIRMATIVE DEFENSE
All actions by Def_endant were t,aken‘for legitimate business reasons.
' EIGHTTEENTH AFFIRMATIVE DEFENSE
Plaintiff's claims are barred by conu'ibutbfy/cdmpéraﬁve negligence in that Plaintiff’
contributed to any negligence or gross neg]igence_, which is denied, to a greater degree than
Defendant. . | |
‘ WHEREFORE,.having fully answered Plaintiff’s Complaint, the Defendants r%pectfuﬂy
request that the Complaint be d18m1ssed with prejudice and that thg Defendants be awafded the
costs of this action, together with a reasonable attorney’s fee as permitted by law or equity.

[SIGNATURE PAGE FOLLOWS]
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March 31, 2014

" Columbia, South Carolina

Respectfully submitted,
CHILDS & HALLIGAN, P.A.

2

#on Aiken Hatoa, S.C. Bar No. 15668
childs-halligan.net

Thomas K. Barlow, S.C. Bar No. 8995
tbarlow@childs-halligan net
P.O.Box11367

Columbia, South Carolina 29211

(803) 254-4035

Attorneys for Defendants
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There were no witnesses.

There were no exhibits.

» > 0O < K.

Certificate of Reporter

22

3




10
11
12

13

S 14

15

16

17
18
19
20
21
.22
23

24

25 .

THE COURT: Next case is Mark Ostendorff vs.

School District of Pickens County.

Ali right, -I believe we're on .the Defend%nt'S"
motion for summary judgment, is that cbrrect?é

MR. BARLOW: That's right, Your Honor. . ﬁaylit
please the. Court? | |

THE COURT: Yes, sir.

MR. BARLOW: I'm Todd Barlow, with Childs &
Hailigan in Colgmbia. We represenﬁ the sChoo;
district. Mr. Ostendorif ié pro se. We havegworkea
pretty well togetﬁer in this case. The issue?s right
for summary judgment now. Briefly, the factégof this
case are that Mr. OStendorff was a former empioyee of
the school district. He worked in the.buildiﬁg
progfam. Hé was an at-will employee and he was --
that was confirmed with him in writing. He admittéd
that in his déposition. His employment was
terminated March 1st of 2011. He héd taken too much
time off without épprovalL he failed to maintain wofk
hours and not complete assigned tasks.

He filed thi§ case'the end of February 2014, so
more than two years later. The cause of actipn he
asserts in this'claim are these are the labels he's
give them are fraud, intentional fraud, civil

conspiracy, false testimony under sworn oath,

23S
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negligence,
retaliatory
discharge.
dismissed.
individuals
now. Judge
individuals
in the case
So, we

basis. The

gross negligénce, reckless negligénce,
discharge, unequal treatment ana ﬁrongful
The individuals that he suedAwere‘

That éése -- the claim against the

is éending in the Court of Appealé right
Hamilton dismissed the claimsvagainst'the
last July. So, the only defendanﬁ left
is the Pickens Ccunty School Distfict.
move for summary judgment on several

irst one is a statute of limitations.

h

All these claims that have been alleged in the

complaint are tort claims. And under the South

Carolina Tort Claim Act, 1-57-110, a claim against --

fort claims

against the government, entity like the

school district has to be brought within two years. -

His employment was terminated March of 2011, he

didn't file

the case until February of 2014. There

was a little discussicn, I think, after his

termination, maybe I guess, you could call it

informal agreements which was complete, certainly by

May of 2011.

So, all these claims are also untimely and we

believe that's dispositive of the issue.

I'm happy

to address the merits if the Court wants but I think

the statute

of limitations is clear, he didn't file
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these tort claims in time, they should be dis@issed
on that basis.

THE COURT: All right, Mr. Ostendorff, you're:
represehting yourself? |

MR. OSTENDORFF: Yes,.sir.

THE COURT: What's your response to their.

MR. OSTENDORFF: Can I give you my opposition?

I was short on time, I didn't get it to Mr. Barlow

until Friday. That right there's my oppositién.
There's é couple of affidavits and é couple of
exhibits on there. First of all, we're going;to go
to the statute of limitations. 1 made a clai@, a
couple of times for monej. 2nd I believe Whéﬁ the
statute cf limitations says that if you make'é clai@

for money then it goes for three years. Within the

two year period, you know, then it goes to three.

. THEZ COURT: Claim for money, are you suing them

under Tort Claims Act, Tort Claims Act controls

governmental entities being sued.

MR. OSTENDORF:k Yes,. sir.

TEE COURT: All right. And just because you say
I wént money from them, doesn't takevit out of the
Tort Claims Act.

MR. OSTENDORF: Yes, sir, I understand it's.

under tort claims, ves, sir, very much. But the
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code -- statute of limitations as provided -- ‘except

as provided 5-30-40, any action brought or barred

unless to commence for two years after the da%e of
loss or should have been discovered. Provided that
the.claimant first filed a claim pursuant to éhis
chapter, then the action for damages based upén the
same occﬁrrence is forever barred unless the éction
is commenced within three years of date of loés was
or should have been discovered.

So, in going back to -- we have to do énéappeal
if you lose your Jjob. Anytime you got a job %ith the
government you have to do an appeal. And I déd it

within that timeframe. 2nd within that time -- along .

i

with thaﬁ appeal I told them I needed to be made
whole. I told them, I said, I want money. I think
one of the things I got in there, Henry Hunt, I
wanted‘my'money. Because there's really no way that
they were ever giving me my job back. The way all
this happened, how I got fired, I didn't think thaf
was ever going to work. So, I_knew I had to ésk for

money anyway. So, I still think that statute of

limitations is three yvears. Because that wasn't

h

claimed. That's the finding in the Tort Claims Act
when there's a claim--

THE COURT: You said you filed an appealgabout
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your discharge?

MR. OSTENDORF: Yes, sir.

THE COURT:'>And that's administrative kiﬁd of
-appeal? |

MR. OSTENDORF: VYes, sir.

THE COURT: To whom?

MR.‘OSTENDORF: To the school diStricti

THE COURT: OCkay, #hen was that heard?

MR. OSTENDORF: I did that, I think, it Was in
15 days. That was back in, I believe, March ?000.

THE COURT: He's‘saying that he filed itéin May
of 2011, theré was séme discussion about it. ;Is that
what you're télking about, counselor?

MR.‘OSTENDORFF: It would have been compieted‘by
May of 2011. |

THE COURT: So, all the administrative.appeal.

you might have to the school board was completed in

MR. OSTEKDORF: Yes, sir.

THE COURT: 2And what did you do after that then?

MR. OSTENDORF: I made a demand for ﬁoney. A
couple of letters aiong with--

HE COURT: Demend for money for what?

-]

MR. OSTENDCORF: For the loss of my job, I'm

sorry. I had a bilateral agreement with.Reggie Hall,
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"who I came to work for originally. - So, I worked five

years at $70,000 a year, for each year. And if the
building program went ?ast the five years, thén itl
maybe to seven and we would talk about that_léteru
But I came with that understanding, I was goiﬁg to be
five years. Because I gave up my job in Charlotte
where I had the retirement money for five yeafsi I

had the discussion with Reggie, said, I'm hotggiving

up my Charlotte retirement meney in Charlotte .unless

I can get five years in South Carolina. Because

North Carolina and South Carolina, they're different. -
I said, I got to have rive years minimalfin
South Carolina to receive some retirement monéy.
THE COURT: Mr. Hail work for the school
diétrict?

MR. OSTENDORF:

ry
[
[t
n
n
'__l
Lt

He was the original

building administrator.

=

THE COU

v
3

XT:  So, ns actuaily Worked for the
school district?

MR. OSTENDORF: Yes, sir.

THE COURT: I'm asking counsel.

MR. OSTEWDORF: ©Oh, I'm sorry.

MR. BARLOW: Yes, he did, Your Honor. He was

~replaced at some point during Mr. Ostendorf's

.employment.
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THE COURT: You had no written contract for five
years?

MR. OSTENDORF: ©No, sir, it was an oral
agreement. |

THE COURT: They woﬁld do that. I'm certaiﬁ if

there's any guestion that -- all right, so you're

'saying then you made a demand for money?

MR. OSTENDORF: VYas, sir.

THE COURT: Based on what?

MR. OSTENDORF: My losses because we work -- I'd
worked two years, eight wmonths. I still.had‘two
years, four months.

THE COURT: Ckay, vyou don't have a contract?
You're an employee at-will.

MR. OSTLNDO

B!
*rj
$1

. wasn't an employee at-will. I
considered ﬁyself as a--
THE COURT: You got a written contracﬁ?

. MR. QSTENDORF: No, sir, it was oral. And
Reggie had made several reierences and have got in
the affidavits about 4~'sometimes we'd have meetings
and he'd say, This is our last meeting because
everybody thiere, as scon as the building program was
done,.we we're going cn South Caroliha retirement.

So, I mean, it was very much known that the agreement

was for five years.
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THE COURT: The differenée between the
erectation is fine, vou know, whether there was a
contract for fi&e vears oxr some kind Qf_understanding
that the project was gbing to be five years._:You
understand the difference?

MR. OSTENDORF: I'm sorry, my hearing'é a little
clogged, I got hay févef reaily bad right now.

THE COURT: I'm sayiﬁg there's a difference

between an expectatioc: that the job might take five

years and contract for employment for five years.

Now, there's a difference between the two. Now, are

you saying you had & comtract  or not?

MR. OSTENDORF: I had a contract, a oral
contract with Reggie to work five years. ' I told him
there's no wav -- I'm going to have to be assured

five years, I'm nct cowming.

MR. BARLOW: Your Honor,-with ;egard, there's
three problems with that I see. First of all,
there's not any allegation in the complaint for a
breach of centract. Sezcond, I'm going té read from'
his June 3rd, 2010 Nctice of Intent_to_Employee.
Number seven in there,.:his is attached to our
summarf judgment submission. -

Number seven savs, If employed the un@érsigned

will be an at-will employee whose employment may be
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terminated by the supér intendant when it's

determined to be in the best interest of. the

district, upon notice to and consultation With the
employee. It also reads, The 1aﬁguage used i@ this
document does not create an employment coﬁtract with
the School District of Pickens County. This docﬁment
does not create any cocntractual rights or
entitlemenﬁs. No‘prdmices Oor assurances, whether
written or oral, which are ccontrary to or
inconsistent with the terms of this notice bf»inteﬁt
to employee, create any ccntract of employmeh;.

)

That's the second problem. The third problem is

‘that with the statute of irauds, a five year contract

can't be completed within one year and the statute of
frauds 32-3-10. It wouldn't satisfy the statute of
frauds to have a five year oral employment comtract.
Sé, ﬁhat's ——.to the extent he's trying to allegega
breach of contract now,-I don't think that that‘s -~
doesn't have any traction.

THE COURT: And Mr. Oster

]

dorff, what do you say’

‘happened after that? You made a demand for money,

when did you do that?
MR. OSTENDORF: I thrink one of the last ones,

he last letter I sent to Henry Hunt, in

ct

probably

that file folder I gave ycu. On April -- April 5th,
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'11 to Henry Hunt.

'On the last page I say, Can is SDPC make
Ostendorff whole again? This would requirei

THE COURT: When was that done?

MR. OSTENDORF: May [verbatim] 5th of 2011.
That would be, I‘guessp a'month,—- a month and a half
after I got fired. | | |

THE COURT:  What's ﬁhat based on? Money based
on what?

MR. OSTENDORF: %Well, the two.year, four 'months

. was salary to go to five years. Because 1 worked two

years, eight menths. So, I had two years, four
months left. &nd 75 --

THE COURT: That would be a breach of contract;
You haven't alleged a- breach of éontract in your

complaint. And that would bs a breach of contract

4if, in fact, vou had a contract. What counsel says

is what was sigred was not a contract you agreed that
you're an employee at-will.’” So, you know, you're
basing it on a contract, I still -- that empléyee tov
be paid for another tvo years, right?

MR. OSTENDOREF: Yes, sir. As far as that thing
I had to sign, we are ccerced into signing'ﬁhat

thing. Just toc be honest. The -- I got it_my

affidavit, You sign it, part of your job is -to sign
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it. And nobody wants to sign it but they coe#Ced
everybody into signing the thing. And it Qas?an
issué of budget. Because that's what -- abouﬁ 388,
the whole ﬁhing. When - when the state cut baék
everybody's money, they had a lot of p?oblems:

THE COURT: I understand all that, things

" happen, you know.

MR. OSTENDORF: Yes, sir.
THE COURT: Pecple say I got a job, you ¢an work

here, and all of a sudden the company falls apart.

They don't have any monay, they gone broke. 'They

still got to éay, you know. if you ain't got%a
written coniraqt or some kind of contract for%that,
you don't have that. Things happen. People have
expectations. Somebody expects the bank to renew a
loan. Aall of a sudden, the bank's -- the ﬁoney dries
up and the banks don't renew the loan.. |
MR. OSTENDORF: - understand that.
TEE COURT: You know, eéonomic con%itions are

such that it -- a job, vou know, for whatever.you

done for the school district, whatever that job was,

is going to be funded with some funds from certain

sources. Funds dry up. I mean, those things happen.
The question is though, you haven't alleged a breach

of contract. You didn't bring suit or allége in your
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complaint for a breach of contract. And SO, and --
that's what you're basing your money cn?

MR. OSTENDORF: Yes, sir.

THE COURT: But tais is not a contract action.

ort claims which is

t

You brought an action for
sométhing other £r54 contract. You know._ And so,
that's what counsel's saying is covered by the two
yéar statute of limitations of the Tort Claims Act.
Which is the only way vou can sue a governmental -
entity. ‘At one time vou couldn't sue them atjall;
But the leg;clature enacced the Tort Claims Act and

allow you to sue them under certain conditions. And

so, but if -- the Tort Claims Act would control if
you're  suing in cori. If it's a statute of
limitations.
MR. OSTENDORF: &ilr, I think there's one other
thing about limiting. Condition limiting --
'condition on -- for am at-will, to éxclude-éomebody
from at-will, I think that's Small vS. Springs.

THE COURT: Yeah.

=]
53

ey're certain conditions
under which at-will doesn't apply.

MR. OSTEWDCRF: VYes, sir --

THE COURT: -~ to get around that. ~But you
haven't -- I‘read tnét”in'théée briéfs but yoﬁ

haven't alleged or shown any evidence of any of those




STATE OF SOUTH CAROLINA ) _
) IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS )
Mark D. Ostendorff, ) _
) C.A. No. 2014-CP-39-00259
Plaintiff, )
)
VS. ) :
| ) DEFENDANT’S MOTION FOR
School District of Pickens County, ) - SUMMARY JUDGMENT
- | )
Defendant. )
)

S Defendarit, School District of Pickens County, by and through its undersigned
counsel, hereby moves this Court, on the tenth day after service hereof, or soon thereafter as
counsel may be heard, for an order pursuant to Rule 56(b) of the SCRCP, granting Defendant

summary judgment on the following grounds:

(1)  Plaintiff’s tort clmms are time barred by the two-year statute of limitations

set forth in the South Carolina Tort Claims Act, S.C. Code Ann. § 15 78-110.

2) The South Carolina Courts do not recogmze a cause of action for
“negligence,” ‘'gross neghgence,” or “reckless negligence,” on-the facts alleged ini the Cczmplalnt,
and/or those developed during discovery to permit an at-will employee to recove: damages for

termination of employment.

i

B | (3)  Plaintiff cannot prove: the elements of a cause of action for defamatlon asa
matter of law, Spec1ﬁca11y, Plaintiff cannot: show an unpnvﬂeged false. statement that was
published to anyone. See Wzllzams V. Lancaster Cnty. Sch Dist., 369 S.C. 293, 302 03, 631
S.E.2d. 286, 292 (Ct. App. 2006). In addition, any alleged defamatory statement alleged by

Plaintiff wés subject to qua_liﬁed privilege as a matter of law.

55



4 Plaintiff cannot establish the essential elements of a wrongful termination
claim because he was an at-will employe¢ at the time of his discharge, and the facts do not

support that the District violated a clear mandate of public policy.

(5)  Plaintiff cannot establish that Defendant engaged in any civil conspiracy

against Plaintiff as a matter of law.

(6)  Plaintiff has failed to properly plead a cause of action for fraud and cannot

forecast evidence to establish a claim of fraud.

The grounds for the Defendant’s summary judgmeht motion will be.more fully set
forth in a supporting mgmorandu_m. of law, which w111 be filed with the Court prior to the
ﬂearing. In addition to its memorandum of law, the Defendant will also rely.on pleadings,
paperé, records, files, depqsitions, and other discovery in this matter, as well as the applicable

statutory and case law and the South Carolina Rules of Civil Procedure.

T Respectfully submitted, -
CHILDS & HALLIGAN, P.A.

By:

es K Barlow, S.C. Bar No. 8995
: arlow@childs-halligan.net

Mary Allison Caudell, §.C. Bar No. 101187
macaudell@childs-halligannet

\

P.0. Box 11367
_Columbia, South Carolina 29211 .
(803) 254-4035

Attorneys for Defendant

February z , 2015

—Columbia, South Carolina

S6



©

STATE OF SOUTH CAROLINA
' COUNTY OF PICKENS ' IN THE COURT OF NPLEAS
- Mark Ostendorft,” Case No. 2014-CP-39-00259

Plaintiff, |
v o PLAINTIFF’S OPPOSITION. TO DEFENDANT'S

School Distri’(:'t‘ of Pickens County, Board of Trustees, MOTION FOR SUMMARY;.!U%D_»GMENT

Alex Saitta, Judy Edwards, Jimmy Gillespie, ?

Herbert Cooper, Jim Shelton, Ben Trotter, Kelly Pew,

Henry Hunt, Robert Folkman,

~  Defendants.

INTRODUCTION
- Plairitiff Ostendorff went to work with the School District of Pickens County in June zeas Hewas

hired as a Pro;|ect Manager for the duration of therr Building Program. Ostendorffwas hu:ed-by Reggte

Hall then the buﬂdmg program admlmstrator and operaﬂons manager

. Ostendprf.f;was'- assured by Hall of at keast five yearsgefem,ymeat, possrblyseven,tocempietethe '

Building Program. After the I}uitding,Progam was oompleted,there wouldno}onger ¢

hirq._

Ostendorﬁ had known Hall very. we!l from prewous constructm em:pﬁymeat wbﬁe boﬂlworked for

Ditke Power Company at the McGuire- Nudear Power Plant in the 1970’5 and ea:w 1986’ Gstende;ﬁ

trusted Haﬁ and rehed on-Hall’s. assurance of employment to meet the five year Pemﬂemeﬂt to secerve L

retirement. beneﬁis under the South Caroima Ret!rement System Ff would have;never left the

City of Charlotte and the North Carolina: &ets;efneméystemm thatasurame x

North Carohna Retlrement System With five years: wa:h the South Caroima Ret:remm ys;em'



Ostendorff would receive retirement benefits after his emptoyment with the School. Dnstnr:t was over .

" The retirement: beneﬁt with SC Retirement would be almost the same if he stayed with the NC

Retirement'System at the.City of Charlotte.

Ostendorff came to the School District with his durafion-ofemployment and retirément benefits
asa bllateral contract. In Small v. Springs , if an employer represents that it will actin.a partlcular way -
' given certain circumstances , and if the emp!oyee could reasonably rely upon the representatlon, then

the emp_loyerhas a contractual obligation to act as it represented that it would.

PLAINTIFF'S ST. ATEMENT OF RELEVANT FACTS 5
Reggle Hall left the School District soon after the School District Swermtendent }eft. Bob Folkman |
was hlred Iater to be the Buddtng Program Admmlstrator Folkman was. the person that termmated ‘
Ostendorff o |
Ostendorff was fired by Folkman w:tfnn a two week pened after. Ostendorff had a discussxon sth a

friend-of a School Board member re_gardiagmobable,m_ts_apprep_rgatmﬂgqffpnb%_fc-ﬁm#*ng," the School . :

Dlstnct

Ostendorff dlsputes that he was an at-will employee He came to the Schooi it

parties.” Ref: A. L. Corbin, Corbin-on Contracts sect 21 (]352)

Ostendorff is weH aware that anyone can be ﬁred anywhere ,aayﬁme but that mdmdual,may have _

recourse for his damages Spons coaches are often ﬁred but must be: made whole te.the taem)s.of the:r ’
' emp!oyment agreements lf one can. be proh;brted fromeﬂsenng empkeyer’ s: premsses and nc bnga

recelves a paycbeck, then he lS ﬁred. He may. reeourse for: hts damages, btaacaeﬁtelasihe is stfit ﬁred.




. The School District’s Notice of Intent to Employ documgnt:
OstendOrff,was already employed. Ostendorff , along with all other School Dlstnct emplo;yee,s_was

coerced to sign the document. This is addressed-in Ostendorif's afﬁdavit (second).

‘ The School District has failed to provide any evidentiary support in its statement of pe@fomance
concerns, taking ﬁme off without approval, failing to maintain established work hours, anjd not

completing assigned tasks.

PLAINTIFF’S OPPOSITION FOR MOTION

Plamtiff Ostendorff opposes Defendant’s Motion for Summary Judgment. Plaintiff asserts that there
are numerous genuine issues of. material fact and-therefore Defendant’s Motion should be denied.
Plaintiff Ostendorff. demanded a jury trial. In Anderson v. Liberty.Lobby 477 U.S. 242 (986), ‘..
summary judgment will not lie if the dispute abouta matenakfact is -genume - tha;__»ls-,_ tftheewdence »
is such that a reasonable jury could return a verdict for the nonmoving parb/ |
» Thls case is currently atthe South Carolina Court of Appeals. Judge Verdm allowed: diseovery to: |
~ continue whlle the case is at the Court of Appeals. Defendant hasreceived avai!abie d;scovery fmm
;Ostendorff Defendant has refused to provide any.discovery whatsoever, w:th ex of a copy of a
“request for time off”., which was prov:ded prior to this lawsutt Dtsmvery from the defendants will
show what was: dtscussed with the board member and Folkman just befoze Ostendorﬁ was ﬁred.
Discovery will a!sq show what Board Members, ‘if any, attempted to protect Ostendqrff-u?,_ca:rymg out
hsdunes L : : _ P o

Summary judgment must not be granted until the. oaposmg parsyhas had- afuaand fa:r epportumty to

complete dfscovery Batrd V. Chaflestoanntysss S.C. 519 S.E. 2469 {199&) Summ

shou&d becautxously muokedsothat nope:sanmﬂbe mpreperly depnved ofa tna}ofthe chsputed



factual issues.

Even when there is no dispute as to the evadent:ary facts, but only as to the conclusnons or inferences
" to be drawn from them, summary judgment should not be granted. Rice v. School Dist of Fairfield, 317
'S.C. 87, .452'S.E.2d,.3;52, 96 Ed. Law Rep. 1210(Ct App.1994); Moshtaghi v. The Citadel, 314 S.C. 316,443
S.E.2d 515, 91 Ed La\ﬁ; Rep. 686 (Ct App. 1994); Koester v. Carolina Rental Center, Inc., 313 S.C. 490,443
S.E. 2d 392, Prod. Liab. Rep. (CCH) P 13862 (1994). | %
Questions of credibility make summary judgment inappr,obriafe. Hansen v. DHL Labo;*atories, Inc.,

316 5.C. 505, 450 S.E. 2d 624 (Ct-App. 1994). Bob Folkman is not a credible person.

—

Defendant claimed that Ostendorff was terminated with cause. Defend?

”

. $.C. Code Section 15-78-110 provides a three year limit. for actton

o cfalmant first ﬁled a clalm.. the action is commenoed within three years of the date ofthé,loss..'

Plaintiff made claims in his correspondence with the School District mmedia%elyaf;er his

termination.

F 40
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Defendant denies that Plaintiff states any claim on the merits:
Plaintiff has shown existence of ewdence in his: pleadmgs’”ﬁa“aéﬁdawtssofungﬁeﬁymg improper

motlvatlens» Defendaats have provnded no explanations through correspondence nor afﬁdavrts

as to why plaintiff was terminated. Plaintiff has requested discovery from defendants but they

have only “stonewalled”.

The case is strll in the discovery process Prospective employers have not ‘offered any response that
they made have received from the School Dlstrlct regarding Ostendorff’s previous employment
Ostendorff’ s present employer, Food Lion, did not check, nor does it check prewous employers before

hlrmg anew employee

No monetary claim has been made for defamatxon of character This issue should notbe barred if

damages are discovered,dunng Ostendorff’s contmued job search.

The three cntena for civil conspiracy are met for both Ostendorff's termmat:on andalsohrs {ossof

ten weeks of unemployment insurance beneﬁts

The employment termmataon— Bob Follanan and Kelly Pew wrth pessxbly one.or mor- school board

‘ etaliate against \ ellyPew- knew-of Ostendorf?s_termldation.on :

' Monday pnor to Ostendorl‘f being fired: by Folkman on Tuesday Fotkman stated tha:t he talleed to Kelly.

Pew in approvmg Ostendorff’s firing. estendorff talked to Kelly Pew on Tuesday shortly aﬁter bemgﬁred




The ten week penalty for unemployment insurance benefits- Bob Folkman gave false testfmony
. under sworn oath at the SCDEW hearing. As F.ollcman followed Ostendorff to hrscar, Folkman
| volunteered that he was sent there b{/ Kelly Pew. Any reasonable person could condode t_hat the HR
. manager (Pew) would. be the contact person between the School district and SCDEW and ;chat Pew
would attend the hearing or delegate others to attend Pew knew that Folkman would \mllmgly provide -
_ false testlmony, and that is why Folkman was the only representative at the hearing from the School
Dlstrlct. |
Pew and Folkman acted outsrde the scope of their ofﬁcxal duties. Dlschargmg a publlc servant for
. dlscussmg probable mlsappropnatlon of pubhc funding is outside the scope of official dutles Discharging
a public servant discussing probable misappropriation of p‘ublrc funding is in one’s own mterest.
All Defendants are applicable as the Order Grantlng Mot:on to Dismiss lndsvrdual Defendants is
currently under appeal wrthm the South Carofina Court oprpeals The SC Court of Appeals stlll
‘ consuders the individuals as stlll part of the ongmal actzon
Whether the School Dlstnct is liable for Ostenéerff’s damages under stnct habrhty and oontribtaofy .

neghgencetsan lssueoffacttobedecdedbythetnersoffact thejury demaadeda;ury '

tnal.

The School D:stnct School Board Board members, Pew, Hunt aﬂ were. neghgem in nestvprotectlng :
: Ostendorffasa public sewantcarrymgoutlsdut:es Theyall kaew orsheuldofmn, thatfolkman .
was not a credxble person Ostendorff showed in his correspondence wrth the School Board and Hunt
that. Folkman was nota credlble person yet they fatled to protect Ostenderﬁ They also farled to make '

, Ostendorff -whole agam".
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The-issue ¢

e
%

fhe fraud lies in that Bob Folkman did tell an untruth in that__the SCDEW investigative ol?ﬁcer asked to

4l of Ostendorff ?” That is when Folkmaﬂl presented

P e

the affect “WENESEHEHE
.Ostendorff's Request for Time Off and sald it was not approved Folkman never said anythmg the day of
- dismissal to Ostendorff about taking the day off in questlon Per the SCDEW decision, Osl:endorl‘f was
penalized by SCDEW ten weeks based on Folkman’s fraudulent testimony. ‘
Ostendorff followed the well-established method of requesting time off, as the SCDEW hearlng
concluded. Had Folkman not presented the document at the SCDEW beanng, Ostendorff would not of
been penalized the ten weeks of benefits. .
Past practice is admissible evidence . |
| Henry Hunt's letter Exhibit A, dated March 23, 2010, shows that Beb Follanan i is nota: credrble
wrtness ln that letter any reasonable person would conclude that Folkman retallated a@nst
Ostendorﬁ‘ for dlscussmg probable School Drstnct funclmg m:sappropnatlon : | - : o
Any reasonable person {ajury member )would evalz.naste al facts assocrated wrth the request fortrme. s

. off document and conclude that it was just a botched plan by Folkman to hide the realmotwatlon to get ,

rid of Ostendorff, especrally since Folkman could not of known whetlaer Osaendorﬁ was aiwo:kor net .

on the day in quest!on

-

AJury would conclude that the motivation toﬁre Ostendofﬁ was that o ;‘ l orﬁ '
. probable mrsappropnatlon of public fundmg and the misappro op L
carried a mandatory prison time for at least the boardmembers,the perinte

‘others knowingly involved.



CONCLUSION
'Plaintiff asks of this Court to deny Defendant’s Mgtion for Summary Judgrhent, compel. dis;covery by

defen[iants, and let the SC Court of Appeals decide who is party to this action.

Respectfully submittd

Mark Ostendorff
Plaintiff, Pro Se

Maecr 39, 2015
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Th‘e-ymi;ersigned hereby certifies that the Recc;rd on Appeal contains all material proposed

. and not any other material.

May. 26, 2017 - % ﬂ " {

- Mark Osten‘dorf; ,
135 Cedar‘Cteek Circle
Central; SC 29630
(864_) 640-3340
Appeliant, p’fg se.
B
 JUN 13 2017 .
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