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Appellant appeals the Honorable Edward W. Miller’s Order of Dismissal dismissing
Appellant's application for post-conviction relief. On October 1, 2015, the Honorable Edward
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Christopher Robert Murray, )
S.C.D.C. No. 345729, )
)
Applicant, )
) ORDER OF DISMISSAL
v. )
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an application for post-(

(PCR) filed August 15, 2013. The Respondent made its return on April 8, 2014.

sonviction relief

An evidentiary

hearing was held on April 22, 2015 at the Greenville County Courthouse. The Applicant was

present and represented by R. Mills Ariail, Jr., Esquire. Karen C. Ratigan, Esqu

Carolina Office of the Attorney General represented the Respondent.

ire of the South

The Applicant testified on his own behalf at the PCR hearing. Also testifying was the

Applicant’s trial counsel, Gary Mallard, Esquire. The Court had before it the trial transcript, the

Pickens County Clerk of Court records, the South Carolina Department of Corfections records,

the PCR application, the return, and the appellate records.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to

orders of commitment from the Pickens County Clerk of Court. The Applicant was indicted at

the January 2011 term of the Pickens County Grand Jury for murder (2011-GS-39-0026). He

was represented by Gary Mallard, Esquire.

After the State brought the case to trial, the Applicant was found guilty. On April 20,
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2011, the Honorable G. Edward Welmaker sentenced the Applicant to forty years imprisonment.

A notice of appeal was filed at the South Carolina Court of Appeals. Bicen R. Stevens,

Esquire of the South Carolina Commission on Indigent Defense, Division of Appellate Defense

perfected the appeal. The Court of Appeals aftirmed the Applicant’s conviction

June 26, 2013. State v. Murray, 404 S.C. 300, 744 S.E.2d 607 (Ct. App. 2013).

was sent on July 15, 2013.

ALLEGATIONS

and sentence on

The Remittitur

In his application, the Applicant alleges he is being held in custody un.lawfully for the

following reasons:

1. Ineffective assistance of counsel: _
a. Did not object to witness committing perjury.
b. Did not ask questions of substance in cross-examination -of
witnesses.
c. Did not interview witness prior to trial.
d. Did not investigate witness for impeachment purposes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety a
testimony and arguments presented at the PCR hearing. This Court has
opportunity to observe each witness who testified at the hearing, and to closely
credibility. This Court has weighed the testimony accordingly.

Set forth below are the relevant findings of fact and conclusions of lay
S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel

The Applicant alleges he reccived ineffective assistance of counsel. 1

nd has heard the
further had the

pass upon their

v as required by

n a PCR action,

“[t}he burden of proof is on the applicant to prove his allegations by a prep¢nderance of the
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“evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR as a result of ineffective assistancg of counsel, he

must show both: (1) that his counsel failed to render reasonably effective gssistance under

prevailing professional norms, and (2) that he was prejudiced by his coungel

k3

s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove prejud

must show “there is a reasonable probability that, but for counsel’s unprofess

ce, an applicant

onal errors, the

result of the proceeding would have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386

S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

The Applicant stated he and trial counse] discussed self-defense and his s

S.E.2d 733, 735

ory that the gun

“went off” while he was wrestling with the victim. The Applicant stated he alsp told the police

this shooting was in self-defense. The Applicant stated that, in order to prove stlf-defense, trial -

counsel should have discredited the State’s witnesses because they lied. The Applicant stated he

asked trial counsel to question the firearms examiner about whether she examine

d the live round.

Trial counsel testified he revicwed the following with the Applicanty the discovery

materials, the Applicant’s version of events, the elements of the charges, and possible defenses.

Trial counsel testified they argued self-defense at trial. Trial counsel testifigd the Applicant

asked him to contact Faye Brisscy and that, upon speaking with her, it was clea

r she would be a

State witness. Trial counsel testificd Brissey's trial testimony was consistent with what she had

told him. Trial counsel testified he also called Brissey as defense witness

to clarify some

inconsistencies. Trial counsel testified he did not recall the Applicant requepting he ask the

3




firearms examiner a specific question.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have discredited State witnesses in order 10 help prove his self-defense argument. Initially, this
Court notes that, while the Applicant stated on cross-examination that he wanted trial counsel to
discredit State witnesses for allegedly lying, he failed to specify the names of these witnesses —
other than Faye Brissey. He also failed to specify the portions of the trial transcript that he
argued were untruthful and should have been attacked. As such, this Court fingds the Applicant

failed to meet his burden of proof. See Frasier v. State, 351 S.C. at 389, 57¢ S.E.2d at 174.

Regarding Brissey, the Applicant’s chief contention is that trial counsel could have bolstered his
self-defense argument if he had challenged Brisscy’s testimony as false and impeached her with
her statements. This Court notes, however, that during trial counsel’s questigning of Brissey
during the defense case, Brissey stated “the things I said in my statement wasn’t really true
because 1 was scared.” (Trial transcript, p.408). This was before the jury as|a factor in their
determination of her credibility. See State v. Pipkin, 359 S.C. 322, 327, 597 S.E{2d 831, 833 (Ct.
App. 2004) (noting the jury is “the finder of fact and weigher of credibility™). The Applicant has
failed to allege with any specificity what other questions trial counsel could haye asked Brissey
that would have affected the outcome of his trial. See Cherry v. State, 300 S.C. at 117-18, 386 at
625.

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have more thoroughly questioned the State’s firearms expert. This Court finds the Applicant has
failed to articulate what line of questioning trial counsel could have pursued [that would have
supported his self-defense argument. Further, the Applicant did not present a firearms expert at
the PCR hearing, so any discussion of the methodology used by the State’s expert is speculative.

4




See Dempsey v. State, 363 S.C. 365, 370, 610 S.E.2d 812, 815 (2005) (find

applicant failed to have an expert testify at the evidentiary hearing, “any finding

merely speculative™).

Accordingly, this Court finds the Applicant has failed to prove the fif

ing that, as the

r of prejudice is

st prong of the

Strickland test — that trial counsel failed to render reasonably effective assistance under

prevailing professional norms. The Applicant failed to present specific and com

that trial counsel committed either errors or omissions in his representation o

This Court also finds the Applicant has failed to prove the second prong of Stri

was prejudiced by trial counsel’s performance. This Court concludes the Appli

his burden of proving counsel failed to render reasonably effective assistance,

State, 351 S.C. at 389, 570 S.E.2d at 174.
All Other Allegations
As 1o any and all allegations that were raised in the application or at th
matter and not specifically addressed in this Order, this Court finds the Ap
present any testimony, argument, or evidence at the hearing regarding s
Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Ap

pelling evidence
[ the Applicant.
ckland — that he
sant has not met

See Frasier v.

c hearing in this
plicant failed to

uch allegations.

plicant has not

established any constitutional violations or deprivations before or during his trial and sentencing

proceedings. Counsel was not deficient and the Applicant was not prejudid]

representation. Therefore, this PCR application must be denied and dismissed w

ed by counsel’s

th prejudice.

This Court advises the Applicant that he must file a notice of intent to apTeal within thirty

(30) days from the receipt of this Order if he wants to sccure appropriate appel

5

ate review. His




attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied angd
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent|

AND IT IS SO ORDERED this_/_ day of Qﬁ , 2015.

FOrw
Edward W. Miller
Presiding Judge

Thirtecnth Judicial Circuit

’g ué , South Carolina.
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State of South Carolind? (C7 -1 D 2 29
The Cirvcuit Court of the Thirteenth Fudicial Civeuit

Edward W. Miller Greenville County Courthouse
305 E. North Street, Suite 219
Judge Gregnville, SC 29609-4751

Rhone: (864) 467-8559
Fax: (864) 233-4173

Qctober §, 2015

Pat Welborn

Pickens County Clerk of Court
Pickens County Courthouse
214 E. Main Street

Pickens, SC 29671

RE: Christopher R. Murray v. State of South Carolina, CA No. 2013-CP-39-1052

Dear Clerk:

Enclosed please find an order of dismissal for the above referenced casg to be filed and
mailed to the parties. The order was signed by The Honorable Edward W. Miller on October 2,
2015.

Sincerely,

B vy

Hood Daw%on

Law Clerk to the Honorable Edward W. Miller
305 E. North Street, Suite 219

Greenville, South Carolina 29601

(864) 467-8558

(864) 233-4173 Fax

‘emilleric@sccourts.org
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ATTORNEY AT LAW
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11 NORTH IRVINE STREET, SUITE 11 ® GREENVILLE, SC 29601
PHONE 864.232.9390 ¢ FAX 864.232.9392 e E-MAIL MILLS@RMALAWOFFICE.COM

November 4, 2016 RECEI‘V’ED

Via US Mail NOV -8 2016
Daniel Shearouse
Clerk of Court S.C. SUPREME COURT

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re:  Notice of Intent to Appeal from Christopher Robert Murray vs. State of South
Carolina C.A. No.: 2013-CP-39-1052

Dear Mr. Shearouse:

I was Court Appointed in the above referenced matter, and I expect that appellate defense
will handle the appeal and petition for certiorari. On behalf of my client, enclosed for filing
please find the Notice of Appeal and proof of service. I've enclosed a copy of the Honorable
Edward W. Miller’s Order of Dismissal to be challenged on appeal. By copy of this letter, [ am
also serving my client, counsel for the State of South Carolina, the South Carolina Commission
of Indigent Defense - Appellate Defense Division and the Pickens County Clerk’s Office.

Thank you for your assistance in this matter and if you have any questions, please feel
free to contact me.

Sincerely,
LAW OFFICE OF R. MILLS ARIAIL, JR.
Attorney at Law

RMAjr/dl
Enclosures (as stated)
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Daniel Shearouse
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South Carolina Supreme Court
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Columbia, South Carolina 29211
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