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FEW, C.J.: Demetrius Price appeals his conviction for assault and battery with 
intent to kill (ABWIK). He argues the trial court erred in instructing the jury it 
could infer malice from the use of a deadly weapon. We affirm. 
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I. Facts and Procedural History 

Deon Cannick Was shot in the neck at close range. The bullet exited through his 
back, leaving his spinal cord exposed. He was instantly ,paralyzed, but survived. " 
There was no evidence the shooting was unintentional. 

all the da'y of the shooting, Price and Lucius Simuel went to the apartment Deon 
, shared with his brother, Dever~l. The men asked Deon ifhe wanted to buy some 
drugs. When Deon declined, they asked him to go get Deverol so they could see if 
he wanted to make a purchase. Deon went upstairs and told Deverol the men' 
wanted to se,e him. Deverol walked downstairs and outside to speak with Price and 
Shimel. Price offered to sell him pills and cocaine. When Deverol said "no," the 
men forced him back intp the apartment and pulled out guns. They asked him, 
"where is the iron at?", w~ic;h Deverol understood to mean, '''where are the guns?" 1 

, Meanwhile, Deon was upstairs playing a video game; His dog got out of the room, 
, and he chased after her. When he caught the dog on the stairs, he looked up and 
saw Price pointing a gun at him from below. He also saw that Simuel had a gun 
aimed at Deverol'schest Deon put his hands up and said, "please don't shoot me. 
You can have anything you want." Pr.ice and Simuel instructed Deon to come to ' 
them. With 'his hands still up; Deon began walking towards them. Price ran up the 
stairs, moved his gun to the left side afDeon's n~ck"and shot him. Deon ,tumbled 
down the stairs. As Deon lay bleeding at the foot of the staircase, Price and Simuel ' 

"again asked, "where's the iron at?" and then ran away. , Deverol went outside to 
look for Price and Simuel's car, and he was shot in his hand and abdomen. 

J Urban Dictionary defines "i~orin .as "ra] gat, peice, heat, or' any kind of handgun. " 
See Iron, Urban Dictionary (Apr. 13,2004), http://www.urbandictionary.coml 
define.php?term=iron., Time Magazine rate<i Urban Dictionary as one of its "50 
Best Websites" in 2008, the year Price shot Deon, and described it as follows: "To 
stay hip, visit Urban Dictionary, which has millions of user-submitted words and 
definitions. Visitors can vote on the best entries .... " Anita Hamilton, Urban 
Dictionary - 50 Best Websites 2008, Time (Jun. 1.7,2(08), http://www.time .. com 
Itime/specials/2007/article/0,28804, 180985 8_1809955 _1811527 ,00.html. On the 
date of publication of this opinion, the cited definition had 164 "up" votes and 48 
"down" votes. "Peice," according to Urban Dictionary, is not a misspelling. 
However, that entry has more down votes than up. 
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Price was indicted and tried for AB WIK, first degree burglary, possession of a 
firearm during the commission of a violent crime, and unlawful possession of a 
firearm under section 16-23-30(B) of the South Carolina Code'(Supp. 2011). In its 
jury charge, the trial court instructed the jury~at malice was an element of 
ABwlK and that "malice may be inferred from the c9nduct ofa person if that 
conduct shows a total disregard for human life. Inferred malice may arise when 
the deed'is done with a deadly weapon." The court also charged ABHAN as a' 
lesser-included offense. During deliberations, the jury asked the court for a 
"summary of the conditions for ABWIK." The trial court recharged the jury on 
ABWIK and ABHAN, including the instruction that malice may be inferred from 
the use of a deadly weapon. The jury found Price guilty of all charges, and the 
court sentenced him to life without the possibility of parole on both the ABWIK 
and burglary convictions.2 Pric~ appeals only the conviction for ABWIK. 

II.. Charge on Inferring Malice from Use of a Deadly Weapon 

Price argues the trial court erred in in~tructing the jury that malice could be 
inferred from the use ofa deadly weapon. See State v. Belcher, 385 S.C. 597,685 
S~K2d802 (2009). ' ' 

A. Issue 'Preservation 

The State claims this issue is not preserved because Price did not object to the 
instruction in the charge conference or when the court initially charged the jury, 
but only after the court recharged the jury. The State argues Price was required to 
object before the jury began deliberating, and by failing to do so, he waived any 
objection to the charge. See Rule 20(b), SCRCrimP ("[T]he parties'shall'be given 
the opportunity to object to the giving or failure to give an instruction before the 
jury retires, but out of the hearing of the jury .... Failure to objectin accordance 
with this rule shall constitute a waiver of objection. "). 3 Price argues, however, that 

2 The trial court sentenced Price to life for ABWIK pursuant to section 17-25-45 of 
the South Carolina Code (Supp. 2011) because Price had prior convictions from 
Georgia fQr armed robbery and burglary in the first degree. 

3 The State makes the inter~sting argument that it is not possible for a trial court to 
correct an erroneously given charge that malice may be inferred from the use of a 
deadly weapon. The State points out that even under Belcher, malice may be 
inferred from the use ofa deadly weapon. See Belcher, 385 S.C. at 612 n.9, 685 
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the jury's question on the "conditions of ABWIK" demonstrates its deliberations 
were controlled by the recharge, not the initial charge. By objecting to the, 
instruction that actually affected the jury's decision, Price argues, he preserved the 
issue. We recogflize there is a substaritial question as to whether Price preserved " 
this issue for appeal. However, we choose to address the merits of the issue. Cf 
Atl. Coast Builders & Contractors, LLC v. Lewis, Op. No. 27044 (S.C. Sup. Ct. 
filed May 16, 2012) (Shearouse Adv. Sh. No. 17 at 15, 2l)(stating "we ... resolve 
the issue onp~eservation grounds when, it clearly is unpreserved'~). 

B. The Inferred Malice Charge, 

Whether a trial court will be reversed for instructing the jury thai malice may be 
inferred from the use of a deadly weapon depends on whether the jury was ' 

, presented with evidence that, if the jury believed it, would reduce, mitigate, , 
excuse, or justify the offense. Belcher, 385 S.C. at 610,685 S.E.2d at 809 (holding 
"the 'use of a deadly weapon' implied malice instruction has no pl~ce in a[n] ... 
assault and battery with intent to kill[] 'prosecution where evidence is presented 
that would reduce, mitigate, excuse or justify the ... 'assault and battery with intent 
to kill"). We agree with the trial court that there was no evidence of self-defense or 
anything else which. could 'excuse or justifyABWIK. Wedisagree, however, with 
the court's conclusion: that there was evidence of an absence of malice, which " 
would reduce or mitigate the offense. In deciding to give the AB~N charge, the 
court stated: ' , " ' 

[S]ome of the testimony has ihdicated, ,indirectly though , 
it might be, that this was something perhaps other than 
just a knocking down the door and going in there and 
shooting up everybody. And so there' may be something 
there that is sufficient to indicate the absence of malice in 
this partic,ular case. 

S.E.2d at 810 n.9 ("[W]e [do not] restrict the State froin arguing to the jury for a 
finding of malice from the use of a deadly weapon . ~ .. ,'Do jurors need the court's 
permission to infer something? The answer is, of course not.'" (citation omitted». 
Belcher simply prohibits the trial court from telling that to the jury under the 
circumstances described in the opinion. Because the inference is permitted, the 
trial court has no way of correcting itself when it improperly gives the charge, as a 
corrective statement about the charge may give the jury the incorrect impression it 
is not allowed to draw the inference. 



We find no such evidence in the record. Our review of the record reveals no 
. evidence that could reduce, mitigate, excuse; or Justify this crime. 

On appeaI,Price points to testimony indicating that Deo~ and Deverol were drug­
dealing gang members and·that Deon's shooting.may have been part of ad rug deal 
gone wrong. We disagree that these facts would reduce, mitigate, excuse, or 
justify. the·crime. It is l!I1disputed that someone shot Deon in the neck, causing him 
serious injury. The shoote~ raised the gun, pointed 'it at Deon, approached him, and 
shot him at close range as he stood with his hands up .. There was no evidence to 
the contrary. There may have been conflicting evidence as to who did these things, 
. but it is not possible to interpret the evidence to support any cOfl(~lusion other than 
that the' person who shot Deon committedABWIK. Therefore, if thejury believed 
Price isthe person who shot Deon, Price is necessarily guilty of ABWIK. See _ 
State v. Coleman, 342 S.C. 172, 177, 536

I
S.E.2d 387, 389-90 (Ct. App; 2000) . 

(affirming trial court's decision to not charge ABHAN as lesser-included offense of 
ABWIK, where "Coleman's manner in using the weapon-pointing the gun at 
Victim and, then deliberately raising the gun to aim at Victim's head just before he 
fired--could have only been reasonably'calcuiated to kill or cause great bodily 
harm to Victim. Moreover, the resulting wound was near-fatal.',' (footnote 
omitted». 

Belcher does not prohibit the trial court from instructing the jury ,that it may infer 
malice from the use of a deadly weapon where the only jury question created by 
the evidence is 'whether the defendant is the person who committed ABWIK. See 
Belcher, 385 S.C. at 612,685 S.E.2d at 810 (stating "the permissive iriference 
charge concerning the use of a deadly weapon remains a correct statement of the 
law where the only issue presented to the jury is whether the defendant has 
committed ... assault and battery with intent to kill"). On the facts of this case, we 
find no error. 

Price's ABWIK conviction is AFFIRMED. 

SHORT, J., concurs in result only. 

HUFF, J., dissents. 
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HUFF, J., disse,nting: 

Because I believe the issue raised on appeal is properly preserved and the trial 
, court committed reversible error in charging the jury that malice could be inferred. 
from the use of a 'deadly weapon under the facts of this case, I respectfully dissent. ' 

,I disagree with the majority's conclusion that the only jury question ,created by the 
evidence is whether the defendant is the person who committed assault and b~ttery 
witli intent to ,kill (ABWIK). Rather, I would find there is evidence that would 
reduce'or mitigate the alleged ABWIK, such that the ch~ge on inferred malice 
from the use of a deadly weapon was reversible error. 

Demetrius 'Pric,e was convicted of first degree burglary, ABWIK, possession of a 
weapon during the commission of a violent crime, and possession of a handgun 'by 
a prohibited pers~m. The trial C()urt sentenced Price to life without the,possibility , , 
of parole on both the'burglary and ABWIK charges, and five y'ears each on the 
weapon charges. Price appeals only his conviction and sentence for AB WIK, ' 
asserting the trial court committed reversible error in charging the jury that malice 
could be'inferred when the deed was done with a deadly weapon, because evidence 
was presented,that would reduce the, AB WIK charge to assault and battery' of a 
high and aggravated natur~ (ABHAN). I wo~ld reverse Price's ABWIK 
conviction, and remand for a new trial on this charge.4 

. 

FACTUAL~ROCEDURALBACKGROUND 
, ".' 

Price was tried for and,convicted of the above 'charges,along with his co-defendant,. 
Lucius Simuel. The charges stem from an incident which resulted in .severe 
injuries to two brothers, the ;younger being leftparalyzed. The State's theory was' ' , 
that Price and Simuel:intended,torob the drug-dealing brothers, but shotihem 
inste~d. The record reveals the" following: 

During the day on July 28, 2008, eighteen year old Deon Cannick and his older 
brother, Deverol Cannick,s were shot at the apartment the brothers shared with 
their two brothers, Malik Campbell and Marcus Campbell, and with Deverol's 

4 It should be noted that our legislature has abolished the common-law offense of 
ABWIK for offenses occurring on or after June 2, 2010. S.C. Code Ann. § 16-3-
620 (Supp. 2011). 
5 Deverol also uses the name Devin Cannick, and goes by the nickname "Reese" as 

, , 

well. ' 



girlfriend, Sharita Willingham. According to Deon~ he was in his upstairs· 
apartment when he received a phone call from his friend, Martin Guzman. He 
went downstairs to talk to Martin and Jesse Reese, who wanted a $5 bag oL 
marijuana. After Deon retumedwith, the marijuana, Martin and Jesse inform~d 

. Deon that two men were looking for him .. Deonnbticed two men walking up to' 
him, recognizirig one of the men as Lucius Simuel, who was the uncle of his ex­
girlfriend, Tiah Frazier. The men asked Deon ifhe wanted some drugs, and when 
he replied he did not, they asked him to go get his brother, Deverol'. Deon went ' 
upstairs and told'Deverol that Tiah's uncle was down there looking for him,and " 
Deverol then went downstairs. Deon remained upstairs playing video g~es until ":' 
Sharita opened a door,letting one of their pinmlIs out ofa room'. \Vhe'n the dog 
started ru~ing downstairs, Deon ran after her and ,grabbed her· harness. As Deon, 
looked up, he saw two men with guns, ,one. of the ,men pointing his gun at Deon: 
Deon did Qot know the person pointing the gun at h.im, but recognized him as the 
same man who had accompanied Simuelthat day .. The m~m instructed Deon to . 
come to them. Deon put hishandsinthe air and started:walkingtoward them, and 
the man then ~aivedthe gunto the leftofDeon's~neck and shot Deon. Deon rolled 

. to the.l?ottom of..the stairs, ~here he sawSimuel and Price, along with his brother ... ,,' ' 
,~everol exclaimed, I'you~hotmy brother," at which PC?~nt Simuel and ,Price asked, 
'\vhere's the iron at?" Deon, understood this to mean they were asking abo~t guns.,' : .;. : 
Deon thOUght the men wanted to go upstairs,. but they turned and ran outside' 
instead because the dog, was stilton,the steps. Deverol ran out~ide, after which 
Deon heard the sounds of gunshots, and Devero1- then ran back inside 'bleeding. 
Deon stated he never gave any money or marijuana to the people who came in his 
home, arid to his knowledge, they did not take an~hi~g-: < , 

" .> 

On cross-examination, Deon admitted that he was a marijuana dealer at the time of . 
,the incident, he and Devero1- were b9th members of a gang, and th~t Deverol was 
also a drug dealer who sold drugs beside,S marijuana, inch,lding cocaine,hydrocone' 
and ecstasy pills. ,Deon further a~knowledged that he had acpnversa~iori with -
Simuel previously concerning the purchase of ecstasy pills. ~nvolving hisbrot~er, 
that Deverol had asked about buying the pills from Simuel, and Deon had asked 
Simuel.for the pills on behalf of DeveroL When Simuel came to his door that day, ' 
Simuel asked Deon ifhe wanted to buy marijuana, ecstasy pills, and cocaine. 
Dean reiterated that the men had said "where the iron at, "and denied they asked, 
"any more iron, any.more iron up there?" He inithilly acknowledged that he told 
one of the detectives th~ men said, "any more iron, any more iron up there," but 
testified they actually asked "where's the iron at?" He later testified the detectiv~ 
might have made a mistake in writing up the interview. 
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.~' ,,' . 

Dey,erol testifiedth~t ,otlthe daiQftbelhci;Qei1t~!th¢tewas'akPockat:,the~doorand' 
, :his brother then'told(him thatTiah's·UrIble".'wa.satthe'aoor.":1;Deverol Went . 
. do\¥r1stair;iand/QPenedt'tbedo6rand~§li\.lhit behindl~i1'l1." He saW:·Tiah!s uncle,' ' 
$1l1JueJ;;al~d,another;lTIan. S:itnyelpointedto Pd~;e and;,t~ld De:ver()kth~t thj$'Was 
the!SPt'S!muel:hadJ~ld",hifFjiafuQJJ " ... tJJjeverol,didn0t~Qw;wha.t,\ShnU~.ITh,was; , 

·.~~~~fn~r~h:~h ~1.rq~~~~~~!~ti~i;~;~~::e!~~d~~'~~:~~f!~~~~i~ 
as}{edIDe¥eroJifhe .wanted s,oIneofth'at,:w111ch Beverol :againgecli:ned. Deverol" 

, saw two bags beihg p~lledjHUi;;andhe w~s.then pushed back towardthedoot 
insjcie his:. apartment; Both'mellQad, guns, but Qevero!. de~ied that,he.:had". gun on" 

~lNn'latt~~t!~~,me···;;~ti~*';,Ul~~h~d,' " . frd2~0~t'ehS~jtl 
. ";"',W j~dheitQfi:1¥t,'Nmeaning, ' ."C".' ..acoe , . a do 

fieatqtli¢.·cQnimqtion,,:ap(lgi~5Qe~(;th¢!dog,qyh~rcoll~i"as~he 'ran 'p~$t .' 
, ,', 11i'm. ~¢fQl:~·m~Merdlknew i~~,Pricl1 'te~a:ched'.up Htid ;s"&ot peori~'De<:)tl feU dQ~Yn the 

'. "stairSi al1q:Q¢v~rp,l "r~n~,a~otlnd in~ide the 'home tl'·littlewHiI¢,going'·,tlp,the stairs';": . 
. before going ot.ttside ,ttl 'trylto look.for the men's}~car. Once" outside"he;'s,awthe,m:eh 
'arguing"arWhich]?9i'fitthe~;dropped'rtQ4He' ground. :. I?oth'men had·a.gun'~.DeverQ[f , 
was,slwt'in the h~d~ a,n~;,;,afte~'Jha:t"th.,¢,';ln~pj(sh9t 1}iro' in his side;;, DeverpJ.'adrnitteg' 

':,he Wa$,sefnng di-tig~,:v{hife liViitg ~t therap~j;tIrieht;"'iric1uding cocaine~ mafij uana;" . :: . 
. ",ahd;pi:llsjand'ftheseldi'4'gs"were,;~in hi~"apattlnerit atj~hetime,of the' in~ident; '~'e'als~! 

.a~nlitteQ\tQ'O,\\~hihg· guns, 114tfd¢iiieil"havipg:diem;;ori his. persq!~acthe ti'me h~" wen~" . 
'toanswer the,"door. ';', "', ' ",~. ' . .' .. , ' '. 

;"", ;.' 
',h , 

-". 

SharitaWHlin'ghamtestified she was in the ap~ment'livih'groom:Qn.'the,day ih ' 
quesfiortwhen thereWas:~'.knock Gl'tthe.dboi, and Deverol.and Oeon went 

,do~~!air$J() seewh6~a~ thete7Sh~,lefher 'do~Qtil:'~f,'axroom~"(lnd/t~e,;9Qgellded , 
up ' ..... , "1 it}gsdo~ .'~ari .' t~J " theHannJ'~ter:~0!w;h~re:']ll,~'on:'L' 
a~ ~foli)sto,od ". , :i~ed: uel "¥arid tr;lnt6':fofce O;"~iii 
,..... '» .. ' ""'" :" ......... ,., .. '.: ... ':. ". '. ry. g ... :.,'" ,p 

, tWe'j4'o~r ,and,savrDevetdl' att~lIlptirlgto.i¢19'sit.\the:db'or. Simuel' pusliedthedq0r 
c, 'opehand enter.eg ~he: apartm~1)t1:~W:beriSlj~rita:ran,to:fil1dher,phon.e(she heard a' 

gunsfi:ol"aPd.tn¢iJ h~ard two:hlbr~ snots. ·Sp~ita:testifi~d.Jher~iw¢~,etwo peO}Dle at 
the:;door other:Jh'anDeve~ol. Shadta agre~d{that in her:;stai¢rrieht t6Ha:w .;; 
enforcenient'~lle'indi'cate.d Jbat "the' guy Ol.ltp()w~red D¢ve.rQland:,rl:i~y(,bega(l:;lo 

"argue." , :''',,",' '" '"h 
, .' , 

Investig~tiQP!Qf th¢ ··J:nat\¢t:Ieaq';:tl.lJhQtiti~$ toPriee : ~h'(l·S.i'tlJu.el.$hnf1elre¥e:i1tli~HY 
'tumea;himSe:If in:,t()fthe:~'a~jhodtiesana:gGl've stat¢l1ients tQ~lhem;:,iThe<StC1te~) . ... ' .. 
intr9dtic~d ''s'imueli$;redacted sf~tements;intoeyigert¢¢. In the' fi~st statem'¢J)t, J 



Simuel told authorities he went to Deon and Deverol's house and he was not 
expecting anyone to get shot. He stated he was "being greedy and wanted money," 
and that he had set the whole thing up and would have to deal with the 
consequences. ShIlUel stated he had been to Deonis home before~ smoking a joint 
and having a conversation with Deon's brother. Deon's brother asked Simuel about 

. getting some pills. On the morning of the shooting, Simuel received a call from his 
nephew advising Simuel that "he was looking for some pills." Simuel went to 
Deon's house, where h~ saw "a white kid and a Mexican standing outside of De on's 
house and thought this was strange as no one ever is just hru:tging out in front of 
their house." Simuel saw Deon ~)Utside with them, and Deon was acting strangely. 
Deon went inside to get his brother. Deon's brother then came out, imd a few 
minutes late,r Deon came out with a gun, "stating wher~ is it at." Simuel said 
"the Mexican" then pulled a gun. Shnuel·heard a shot and saw Deon go down. 
SinlUel started running and heard another three gunshots. Simuel stated.he was 
afraid because of the I~ge amount of pills in the car. Thereafter, Simuel called his.' 

. niece, Tiah, and told her that her boyfriend tried to set.him up .. Simuel denied 
shooting anyone. On another occasion, Simuel told authoriti~s that he was 
involved in the incident, but denied having a gun or shooting anyone. He stated he 
told the authorities eighty. percent of the truth i.n the first interview, and after 
leading them that far, they wouid have to do the rest of the work. Finally, Sim~el 
met with authorities one more time and gave another statement He 'denied 
breaking into anyone's residence or having a weapon while at Deon's, but indicated . . . 
he originally lied about the incident. . When asked how he became involved, 
Simuel stated he received a call ~om his niece, Tiah Frazier, and his nephew, Chris 

.. Battl~,concerning pills for Tiah'sboyfriend, Deon. ' 
. . . 

The investigator who interviewed Deon acknowledged that D~on, in describing the 
incident, stated he heard the two men ask, "any more iron, any more iron up there." 
Deon also told the investigator that he talked about getting some pills so he could 
make some extra money weeks before the shooting, and when referring to. the 
incident, Deon stated he "was overcome with a crazy feeling" as the tWo men 
approached. The investigator. agreed he found no evidence of forced entry to the 
door, such as a dent or the door being broken. The same investigator interviewed 
Malik on the day of the shooting, at which time Malik stated that he went to the top' 
of the stairs during the incident to see what was wrong, and observed two subjects 
at the bottom of the stairs fighting with his brothers. Malik also testified, admitting 
he talked to the investigator, but denied telling him he saw his brothers fighting 
with the suspects, explaining he must have been misunderstood on that point. A 
search of the victims' apartment led to the discovery of four guns in the bedrooms. 
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Also foundthrbugHout:the apartmerltwere~ various 'suspected drugs, including 
.cocaine:,arlgmarijuana;",astweU as marijmim.lplant~'and two bundJes of . 
hydrocodone"tablets. ' :; " 

,Ti~:jFrazieF testifietV'thatQl'l>JuJy28,~2:dd8,Jl)e()Ji,caLF~4Aier"ahda$l<:edto.t'@·~tq: 
liel·uncle);butSiri1lJelwas·n~l)Jh~re,.sQjPiah,~ave Deort,a;coritact Ol1mber\fO'r 

. Sj1Jl4el . .De<)ll'ifldieated to,Tia.Ii':riri},thejcaU,tl1at l1e wahted',t({b~W~som¢jpnJS~JLatef' 
irrihe:day, on the afternoon o"f,theisOQQting,SimueVcalIedThihand tdld bertha! '> 

De6rliijac,1 :tri~d~t9tpbhin1and:that J1)e()n h,ad b¢en:Sl)ot; Cfu'is 13attle, T'iah's . 
brother and Simuel's nephew, also testified: to evenfshe' recaI'led'fron1 July 28. '. 
Chris stated that IDeoncalled Tiah that dayanda~~ed ifSimlJel waS home and . 
',~,sk~dJor~~;mil!J}~~r,~~hiph:1f;i~hg!lye Degh;;~eQ,I,1;ask,ed'~forJlJe ", bel' b . 

. ~e~va'i.. '!~bnW~p1n~~,·1Jh.eYJcaU~a~Simu~lan~jtOlafhim,~Peol1twa . king' ... ,met" 

. ..piUs,' Hp,tir~ tye,tit·by b~:tor~;:U~eY.';Q~~rclftorh'ffieittincl~~~~dWfr~tihe finaf1.y. 
'~J\H¢(:h h¢tc51d'lthem.:that lI~h:e'::dearWentpad"··apd:: Deon .an'~fhi.s;btQtherwer¢shf)t. . 
......... . • " ,".,' ",. . • ,"' '. :-., • : ", .' ., '.':' ,"', " .' I. • . . \.: . . . ," .. " 

After,boihthe$tate'a.nd ciefens¢sr¢$teQ~theJrial coutrtrioted it'was iiielined' to 
charge"ABHAN)to;thejury~, rio,ting th~re·Was.l!sOn1eevidence in the't~cord from' 

. whi(;}~i someqfth(!·.testimpilyh~sirrc1i¢~t~df indirectl~·thOligh it nlay he,'that this . 
wassoinethihg"pethaps<other than jo.st;a'knockihg· do.wn· th~dQor .and':going in;', ,. 
there 'and shooting.llP everybody,!! sitchthafthereroay':bt: ~~ide)lCe,I~~ufficietft;\tO .. 

'. indi¢ai¢tb,~ .aps~np¢oftm~lic,e inthisparti,¢ulatyca$¢i;}', :Couns~Jfor' ~'(tlth ::Pri c~:i:fm'(l .': 
.Simuelrequested:ine, court 'giveanA8HAN CJjarg~';Hlnd the' solid totstatedFi¢~ha:d. '; 

, '··'no,bbj¢qtion,because. the jury could find' there:W8$/lW '~b~ence:of m~l1ceJr.om1,)the· :,' '. 
. . evidence. The two defense attorrleysalso,·request~(j'.~f.~elf;-def€nse ~harge;;argtiirlg' .... 

. .' there wasevidence.from:Simuel~s·statemel1t that Deoopilllediagunout and asked' 
"wher.eds.it~t,'1 ai1dtlietewas evIdence 'cQJ)cemilJg~thed~alh~'liJ)g!igone b<\(i:~'" 
andthe,'Vj¢tim~,\w~~e,:triing , robft11e. defet1daI1ts;"ttTlie:~riah¢o~tt'de'¢ 1 ined,I . 
h9wev~~i:tQ·'cijilrg~~s¢rfl,a~ epse::y,:;)';:i.(;0' ,., .··.·':'h'f';;:·f';' . 

. The courtthereaftercnargedJAByVIK andABHA.N..to thejut}'.,'Duting thecolll-t'S', 

. charge9nABWIK:~ ltin$tructed;tli~,jury that malip¢·~dll!a+~,e·jJ1f¢rr.¢d fromctme use'· 
of a deadlyw¢apQl1 .. \NeithercQ:t1tiS~l for tlie defendants'Qbj;ectedtq'cthe co~iIJ$ 
jilference¢h~ge at t1'l(,lt time';After;deliberationsbegan~ho~ey'er, the jury 
r¢quest¢'(:)ia,Wtittei)sulJl,ri1al3" liot'the conditions .. QfA,BWS:ll<.)i; lh·:~¢$ponse,fh~,tri.al 
court iristructe&thejuryonvirtua'B~·tJle sa:ne law:iJ.had'.pr.eViously···bharged':,qn .. ' 
b.oth A~;wtk;:.a:nd~~~:~~ '~.iitI¢W~jhg a chfirge(iop';roali q¢>al)q Jh'at)n a I ice 'G(:jull'o" be 
inferred'from ·Jhe.lls~,bfa 'deadJ~;weapon.ln parti¢ulat,~het:ttiaI~;c0\~ft rech~tged, 
the juryicastfollows: H' . .. 

'. ,' . 



Malice can be inferred from conduct which shows a total 
disregard for human life. Inferred malice can arise when 

. the deed is done with' a deadly weapon. A deadly 
weapon obviously. is any article or instrument which is 

, likely to cause death or bodily harm. 

And· so if facts are proven beyond a reasonable doubt· 
, ,'sufficient to raise an inference of malice to your " 

satisfactio,n, that's an inference that is simply an 
evidentiary fact. And·you can consider that, along with 
aU of the other evidence in the .case, and, give it the . 
weight, !pat you think it should receive,. 

This time, trial counsel for Price excepted ,to 'the court's charge based upon the . 
" j' • , ", . " , 

court's inclusion oflang~age that was excluded by State ,.Y. Belcher, 385 S.C. 597, 
685 S.E.2d 802 (2009). The trial court notc~dits instruction did include the 
language exclud.ed by Belcher. It concluded, however, that Belcher was' , 
inapplicable, because Belcher'was limited to situations' involving self-defens~ and 
"things of that nature," and the.,co~ had found self-defense diq,not lie in this case. 
Price was thereafter ,convicted as charged.' ',. ' ' . 

ISSUE' 
.' . 

Whether the tri~icourtc~mmitted,re~ersible ~rror,'based onBelch~r, by instructi~g 
. the jury duril}g its. charge on the law of ABWIK th~t "inferred malice may arise " 
when the deed,is done with a <ieadly :weapon," where evidence was presented that, 
would reduce the ABWIK to ABHAN, and tpe court instructed ,the jury on 
ABHAN. . ' 

LAW/ANALYSIS ,'. 

. . ' 

Price contends the trial, court comtititted reversible error by instructing the jury that' 
malice could ~e inferred from the use of a deadly weapon, as there was evidence' 
presented that would reduce the ABWIKcharge to ABHAN, andthe inferred. 
malice charge was thus erroneous pursuant to Belcher. Pri~e further argl:les the 
trial court erred in finding Belcher is limited to, cases in which a defendant is 
entitled to a self-defense instruction. ' I agree. '.' 

11 
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~: . 

, . 
First, I disagree with the State's contention that the issue is not properly preserved, 

· or that Price somehow waived it because he failed to object to the inferred malice 
instruction when initially charged by the trial court. "In order for an issue to be 
preserved for appeqate review,itmust have been raised to and ruled upon by the 

. trial judge."- State v.' Dunbar, 356 S.C. 138, 142, 58'7 S:E~2d 691, 693 (2003). As 
, recently noted by our supreme court, n[i]ssue pr~s~i-vationrules are designed t~ 
, give the trial court a fair opportunity to .rule on the"issues, and thus provide us with' 
, a platform for meaningful appellate r~yiew." Atl. C~astBuilders'& Contractors, 

LLC v. Lewis, Op.No 27044 (S.C. Sup. Ct. filed May 16,2012) (Shearouse' Adv. 
Sh. No.1 Tat 15) (quoting Queen's Grm';t II Horifontal Prop. Regime v. ' . 
Greenwood Dev. Corp., 36~ S.C. 342,'-373,628 S.E.2d902,919(dt. App. 2006))., 
Here~ Price spe,cifically excepted to the ·.jpferred malice. charge immediately after 

.. the trial judge recharged thejury the allegedly offending language: the trial judge' 
, proceeded'to addre'ss Price's concem~ pursuant to{iJelcher, 'ultimatelY,finding ..... ,. 
Belcherinapplic~b)~. '~us,tlle matter was':cIearly~aisedto the trial judge, arid th~ . 
trial judge·clearlY,ruled·uponthe matter> Agditioilally, I find Price did not waive 
, any objection to the charge by failingto object-when thtf;matter;wasinitially.· 
charged by the court. This matter involves two,separate charges. While ~rice may 

· very well have waived his 'objection 'to the, initial inferredmalice .. charge by faili~g 
to contemporaneously object, he specifically objected to the recharge ai14did.not . , 
waive his subsequent.objection·t.o this'alle'gedly erroneous instructibn .. Hence, a.' 

· contemporaneous objection was made to' the secpnd charge th~~ malice could be' .' 
inferr~d 'from the use fJfadeadly \¥eapon, an~ this', issue, is therefore 'preserved as to ' ' 
the second·charge. : Neither'do I find PrIce's faiitir~ to' object afte~ th~in.~tiafcharge . 
and prior to the'jury inhially retiring fot deliberations constitutes waiver of his ,: 
right to subsequently challenge the recharge pursuant-to R~le 20(b), SCRCrimP. . 
,This rule provides 'i~ part as foUows: "Notwithst~dingany request for legal ' ".. , 
.instructions, the parties' shall 'be given't~eoppo~nitY to:.objectto the giving or' ;, " 
failure to give an· instruction before the jury'retires~: ... Failure to object in ' 

, accordance with this rule shall 'constitute a waiver of objection. n" Rule20(b ),. 
:. SCRCrimP. Our supreme court has sp~cifically declined to give a strident': ' ':, !" 

, . ' interpretation to Rule 20(b), instead finding an objection to a jury charge preserved 
under the rule where ~ on-the:-record ruling waS madeafter·an opportunity for' . 
discussion, in spite of the fact that the objection tathe charge was not renewed 
after the conclusion 'of the charge. " ,Se,e State v. Johnson, 333 ,S.C. 62, 64 n. l', 508 
S.E.2d 29, 30'n.1 (1998) (holding, Where appellant's request to ~harge Was denied 
, on-the:-record after an opportunity for discussion, Rule 20(b), .SCRCrimP did not 
require appellant to renew his request at theconClusion'ofthe charge in order to 
preserve the issue on appeal). Further, I disagree with the State's assertion that 

.. 



Price could have suffered no prejudice from the alleged error because the charge 
had previously been presented to the jury without objection. Once Price objected 
to the recharge, it was incumbent upon the trial judge to correct any error in his 
charge. Thus, assuming the charge was erroneous pur~uant to Belcher and 
required correction, it cannot be said Price suffered no prejudice when the trial 
judge failed to give a corrected charge. 6 

'. .' 

On the merits, I believe the trial court erred in charging the jury that malice could 
be inferred from the use of a deadly weapon under the facts· of this case. The trial 
court is required to charge only the current and correct law of South Carolina, and 
the law to be charged must be determined from th~ evidence presented at triaL 
Statev. Brandt, 393 S.C. 526, 549, 713 S.E.2d 591, 603 (20il). "An instruction 
should not be given unless justified by the evidence." State v. Cooney,)20 S.C. 
107,110,463 S.E.2d 597,599 (1995). .' 

In Belcher, decided.one month prior to the tria~ in the case at hand, our supreme 
court addressed and overruled a long line of cases pertaining to jury instructions 
regarding the permissive inference of malice from' the use of a deadly weapon. 
There, the court noted, while it had long been the sanctioned practice· for trial 
courts in South Carolina to charge juries. in any murder prosecution that the jury 
may infer malice frqm theuseofa·deadly weapon, after "carefully s'crutinize[ing] 
the historical antecedents to this permissive inference," from there forward, a jury 
charge instructing that malice may be inferred from the use of a deadly weapon is 

6 I disagree with the State's contention that it is not possible for a trial C'ourt to 
correct an erroneously given charge that malice may be inferred from the use of a . 
deadly weapon because a corrective statement about the charge may give the jury 
the incorrect impression it is not allowed to draw the inference; This would be true 
even in situations where an initial objectionis made to the charge, and Belcher 
makes clear that such an erroneous charge will not be tolerated. The court could 
have instructed the jury to disregard its previous charge concerning inferred mal ice 
and the use of a deadly weapon and then properly charged the jury, or perhaps 
fashioned some other instruction to correct the matter. Because the trial court 
overruled the objection to the charge, ,no corrective charge possibilities were ever 
broached. At any rate, regardless of whether the objection was raised at the initial 
charge or the subsequent charge; I do not believe that an erroneous jury charge 
under Belcher is excusable simply because the trial court would have had difficulty 
correcting the charge, or that such difficulty would result in a determination that a 
defendant in such a situation would not have been prejudiced. .' . 
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rio lQhger'goQCI law in SOlltHQ$.tplimf'Whet:e:~vi(lence'·i~ph~sehteti'tflatWOUld 
rei::1uce~.:mitigate,:eXGUse.01: jm~~ify the"holl')'iclae; ·385$,C~ at 600,685·SJt;2~at 
a03 -0.4. 'Unable, to hapllonize mor¢ . .re¢entjurisprudence ~("Which,'sanctioned"';ari : 
inference of malice 'baseo upon the :use' ofatieatlly .. we.apQrrcl1'afgeregardless of' 
Whether. evidenc.e wa$ presel1tecl,:that ~vould.\r"¢duce, mitigate, excuse or j,ustifya 
killing}with eatlier'~ritir1gs()fthe cQtJtt th~tplf}ced aqpfllificatiori Qn;;~Jl<::hi'\l 
chatge"plJt supf~me" 'COl;ld' found' thatmalic.e· incl udesthe·absence of justifl·(.{8tl"0l1,. 
~xcuse;'allp;mltigatiCill"sq¢h"that;,\Ym~jl' ·vi~wingnlt:tl;f¢eiri ·light·()tjthe~~ C~111p~n~.I~~: 
.PClits,":inferFing~malice fromi'the>use of aJ dead),y wei:l;p:on isindeecionly a 'half- . '. 
;tl1tlth~P'i Itl:,at ()09~IO;: 6.85.;$.E;·2Jtllt 80.8.. Tlm$, !i[t]He'absehce ofjustifiel:ltion" . 
excuse Ofl1iltigation cannot beibferredfrobttheuse of',lcdeadlywe~pon sta11ci1'ng 
alQne,".and " herfads,:~md evideJ1(~e\J '~a"b ce.qf?therfact5;.andev:itJ¢llce 
~r~1!reqlt:ire*a ". ...·~~~®ffi[lmevtofth~s~';c .. pon~l1: ..ruf:S.il~~~, ~\lJoi68~' S'iE'.2,' 

'8Q8.~O~.tBas,ed· upon thisamdysis,.;the cQurtinBelcnef ~tat€M: ". 

Under:oflr:policy.,tltaking .role in. the conin1bn 'law,'we 
. hold~thafthe Yuseof ad¢~(;ily weap9n,"·.implied malice 
iristfilctjon:fias no ·plac~~)iila;murdet e0.I?aSsault and' . . 
ba1ter)'#witbl1njent tQIKHI) pro.secutioni(Whereevidence, is' 
. presepted lhat(W:Qul~,t'educe,mhigate, 'e:xguse:Qtj ustify 
. :the:killirlg\,(ot~ihe;Yalleged assau'lt~nd' battery wiith int¢nt:;' . 

. , :,:tQk:ili) .. '; "." " . ' . 

:." .; . 

"I?J .at6I:O,68SS.E.2d at 809. The couri>further particularly fl.oted itt a footnote to' ' .. 
this;,holi:liriS.thaj, hf!·Qatl~e1tle.crime o~ assa~l1t and bC\ttery ~ilPiJp.teBt to kill .. ' 
req1)iresmalicebijsh'olHi'ilg<!it thjs't~grird, alsoappli"~ci to ABWII<:' Id. 8:f"'610h.<?:,; 
o·S5:''Sm:2dat:S09 n;6. ' ..... .. ;:,.' 0 ." " 

~ .. . . ": .. "':' t .~ "',.. +,.~ . .'.. tc,-" ';. . . . .~ 

. ;' Ad.Qiti:~nJ!r· ;' '0. v :4'~4#eCOgtjite~l;tffe':tri~t;~6();Ii':11~d c&hig~at~~'.juf'Sl . 
',' : ·thatithe*r<:illl h8:dto be un'J . and' thatth~r¢"ha[dlto bea deliberate ~rfd. . 

intel1tionaf gesjgn to ils~qtempfoy or 1i.~iidI'e,"~;'d~adIYW~apon soasto·endatige~' 
·the life ofanotl1er with6i!tT)ust"tatls~ .; ... 'excUse .. II ,Nevertheless, it enn in.edth at 
uihstrllc,tirig'a jurytl1at'rrnllice may'.'. i., .. ·~:f~: .... ' by the use of a d~~ .•.. we~poD;:"is.· 

,c()n(1Jshlg'And.p'rej1)lljcial·where evide?Ec:'iS"presented tha~ w01.l.ra,!r~aGce~"mi fe, 
. ·exc.u$~ pr jl.lstFfy the·hom"icide,u·n()tii1g'Jhat"la:]juryqh.~rgh is;n~ place f(;')f 

purPo~ef~l:[l1nbigiii~.'I;: Id,~fi.f;() 11, o$~;S~p'~2dat 80g .• '. "", . 
:.,' ...• . . .. ?. ."' , 

'. Rill~nM;;tJ1e Belc'Mlr\col,lrt~gr,ee~gt~at errdl1eou~,j llq,~fQstru9.tJ~PS "~fe i$ti~jec.t.· to: ,ll' , . 
. hariniess~rr0r analysis,' anid ac!&ipwledged" that::in',m'<li1:ymutcler }ir9s,ectitions tH. ie."re· 

. ., -



'1If),,II~<"",V" ,+" 'J',";",,"'i ,,' , " ',Ch~~:i~~~:Z~:f~::~~~~Kf~~d~a:~~~ba:{~~< 
'" ',', " CQuld' hot;'he,;COh~idetetl,Jlafhiless be,ortd a reasonaBle 

J ,," ,', ,,' ".",,' J' ,,',',',',' .. ,. , ' .. " .. " .. "., """."'.' '''''' ' .• ~ " .... "'.;. , .... ,. ". ' , 

•• ,'. in,tJral¢a~~,;tl~,,~.y,iC;lenc:el~tf$elf':1defense~Wf;is,.pr:e.senteq, -tpereb;ydiig6JightihiS 
;t,lj~!p~ej4,tii¢e:t¢'sJHfin&<fl"<5t1ith,¢;¢h'~~g~. Nt~t'~;J; l-,j~'i ~'?$$)ls. 2)CVfltf809~JQ;; . '. 

th¢,ld~l¢b¢ricQtln:.therefQr¢ C911¢ltl4e~, 1.IWh¢~ei~yigeilceisp'res¢flteq;that~v(j41g 
recl1}l¢.e, ,In'lil'g;:1te,;exctlse; orjustirya:honiicide' (ot:assault ancl,battery;wiinilh tentitb 
kiU1~,C~W~¢,qhy'!th@ lJSeQf ~ de~dj~'W¢J1p9J1,;jpri¢$ $l1aHnot becbarged that.maUbe 
nJ~yhP,e t6f¢~7re:Q\&.gm:!th~ '\i$:egr:~ ;qS!~:dlyw¢~p(:j~i'." } i!;~t·6 t~,~$$S.E.2~F~t$',i;o. 

tutrilhi~tokthte1~'caleatharid" I fimltne :tri;~iicourtcomrrii'tted.revers)bleen-0rilT . . ,., .. ,,,,",,g .. ,,, .. ,,,,,,~, ..... ,... . > ......... ," ...... ~"""''''''''''''''''-'''''''''''''''''''''' '''.' '''''.".,''" .... ,'''''' 

chal{ghig:~h¢"J\1ry;tl1atmaHce could :be ~ntel1",¢cI.:fronjthel1se; of'a,;tl~a8IYw'eap9tt\, 

Er~:1~?!~E;;~~i~~t~~!~i~;!~~~::~f~;r1=1;i;~:~~ 
pr~$,~rit~d. tha:l;W9tlHI'r;edu¢¢;:mi{fga:te;ieXC,lls,e ,prSysfify 'lhe'kil fingor ihetlUegecl ',; 
• assa~lt:aIl(i baftel':ywithintent to kill~j~d:UtY:cl1~tge;that malice may be infdtteQ, 
from,theuuse"ofia,'deadly;'we~porids,lmprop~~m.[Here~ evidence;was 'presented from'. 
whlch: tft'¢j~ry;c9,#Id concl)Jqe0'Ptic¢~hdhrs .. ¢o:;4¢f~ndafil.di9.i1Qt sinlply s:bootj 
Deop,,',mdDeverdl' while carrying btlttheirpian:;torbbthe two brothers. ", '.. ' 
sp¢cifjca.Hy) ·eviclence W~S pf:.esented that [)eoIl (had ;previOusly discussed with 
:Sih1Vel:ob.t~jning;,¢~sta:sy pills froll1$imUel:6hIJ)evefol's behalt:;~nd$imu~l h,<¥~ 
·appe~~e4';at;lDeon,ai1d;Deverol·ll)hQme>thaf day with Price .afier.:f!>eofl.;'hadtafteinJj?ied· 

";~i%::~~~;;;~;:i!~~hft~~~~~1~iea~f~b!~~~p~:t~d;S'1r~F~::;e~ 
JOi~oI1clu~t,:(:l~dlj.:lgJta.I1sactionA,yith;,E)~yerol','an~Lstated ~"where"is'itatj!':tfreteh)': ,,', 
'showJtl!5:Pdc~>~h~' 'Stmueffu~.y:traY~;;in.ffC}'¢t,i~'e:en;tAe:.t~iget ,bfan 'flti1i,~<.iifp~b~tx"; 
Adgi:ti'()n:aHM,.··there\isevidehceD'eon,in descdbil1s·the:incidenttball;il1vestigatoF;, 

;: .. \ .. 0,,~:~~\,:'~statetlih '.. '. . 'enia'ski·f,theteAvas';"anymvre'lfon. 'tlptl1ere"f',i2' i 

~tifi~~?ih., .' .... .., \'fbtii%s;,iia)'fi~~i,; iN·f~ct,pr~\'.iou·sjy'!f~tiIY~~r;['·r .,' .... 
defend:ants:\yhile' ihthe down$tairs area{ ''Th~li1vestiiSat()t festifie.dhe fq4ndh6:; . 
eviden¢e"~f'fo{aedenttyto theap~rtme~t'tle:i9r, aQ~:{ Mailik to'ld th~itjv¢liigat~t'd]:flt 
he· observed fir.9·subjects atth~b,ottom,bf thestaltsfig~ltingwith .Bi~' b'f6ther!i . . ... 
during itheiii¢1(l~nt. '1,A.1sc>" Sim. . ','nie.<?e; ]ihl1,t~s.ti£lp~tthat on tf.{e..... .. f th~ , 
:sliobtirl;'. 'Deonfttad.eallea:l1erarrda'skedi.tci talR:;tbh~rfun01e .ihdicat:i'n '~::'l\e wanted. ""'''' '.' '" ,g"",,,.,,, .. ,,,,., ... ,,,,,,, .. " '"'' '., " ....... '.' ,.' , .... ",,' """", .' '.," "',,",".' ..... ' .. """ ... ' ... , ",,"" .. , ..... ' ...... '. "'.7.·.g·' ..... ·, ..... ",.,", .. , .. ,'. , 
to ta;lkh:rShtlu~Fah6tlthuying some:pflJs;.c\h""d''la'tet:fnat day Strntlel"c,tnedTiah ah.d·· 

~~~:~::t:~~~r:::nt~ff~gfT:~nJt~i~:;!:~~~~~f~~rs:;:;f~;~\is~.lie: . 
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,:~~{:iifu;~:ng~~!~;~!~;:~~f=~l,~~~g~;rrt:.~h~~~t~:~~~f~~~:l:$rr 
'Ihu~~:eN,id~n'c¢'wasi;presented;tnat~:\yoUlmr~d1i'c;e><>~~I11rtigate,.,the,;atrege(b~~FJWIK) 
'ni~ktpg4n'~:¢b<!tg~ pgjnf~r{edt'm~li~e~ffQrrt~11e\~~i1.&£i~{~e~9Iy"we~pPfi::jWpf9P;~r. :1' 
finH:v~ty(f~lnngrih~,fa¢f th'at:tl1etd~]dQ~'ilrec:~gpize9,:~the':p'iesenqe Qf,s,pcl1"', ' ,', 
eyjgenq~,speqffi9~llY:h()nnjrthe,~pprQpria(en¢sS'ofachatge\~n::~J7Lt¥N'pa,s¢di on 
eVioen,getl1:aythetincidetitiwaS1somethi'og 1,'bther,thanjusta"knoqktnK~,oW:h~':the 
dQOf:anq ,going 'ih tf:ie~e JUJdlshbptirlg':i1.lrn~veryb9d),)i}itlt, , rather, waS/'~~S1J:fft2ientitQ 
indic~te: tneJ:llbset1cei: of inaHce'lh,;tb:iSPf\rticular::c~se.,j ,As, weU,!!tffeS tat~ , 
,§p~~it1~~lly eQri~~detl\dtlITingthefttl~ttn~tthe.~J;utyco.~I(:r;ttndtherewas<an",:,apsence 
btfualice frorhtheeviclence. . , 
','~;",,,,,~,,~.,~.,,,.~ .... ,..., •. ", '".'''.'' .. ',' '~.'.: ."<" "."'":. "," "":". 

ep1rllJlh.¢le3f¥~Jf1~~~~!:!~,qp;_f~ai.ar~~~~f~~~~!!~:e'W.~1\je:~ 
:~~~:~~:ei~~;:~i~f!i~~~~~:::p:~~~~~;,f~,~~f';~p~~~~;;~;,;~~:~~:i . 
i~;pie~¢i1fed.lthat, would' redt(G~~flhil,ji~t:¢,'~~¢~~?S~LQ~justHy' tHe, killii1g'~r'ihe:'aneged, 
ABM1:IKi":B'e',eause T beHeyeafi'~r~¥~~s:e~t:ae~~~~pr~serjted that'w(;mld" at;l~i, ,', :', , 
fn.bthnlJro~.reqyce grll1itigfl1ertn~T!~n~&edAJ3~IK" there,QY sl1~~i'~g' a'P9'ssifu)~' 
'absen~e1o'£'malice~ JbeUevetne:frial" GOur<ettred inchargitig:tbatfj lltytnafGm'ftJ:i ce 
¢,qlll;d;l?e,:infeh·¢:qr:.fr~ti1(h(:'! ~~¢ ;'?tfl:9~gdJr\WeaPQrL "",' . , '" :' I 

~. .~ "/ $')"<;' ... ~ 

$:ecotid~,ihe:d~~Pttna:t,th¢,triah'court]l)aY:hayech~l!ged':the,j,UrY,tfiatthe!wplaWffl'I'Hct:; 

.::- .::': 

. :~. t~~:~:~;?{~;~.i1T.~~:~i1.f~t;:;:1 
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so as to endanger the life of another without just cause or excuse, instructing the 
jury that malice could be inferred by the use of a deadly weapon was nonetheless 
confusing and prejudicial where evidence was presented that would reduce, 
mitigate, excuse or justify the homicide). 

Lastly, I disagree with the State's contention that any error in charging the jury on 
inferred malice was harmless in light of overwhelming evidence of malice 
presented at trial. Here, as noted, evidence was presented that would reduce or 
mitigate the ABWIK charge. In fact, both the trial court and the State 
acknowledged at trial that there was evidence presented from which the jury could 
determine there was an absence of malice. I cannot conclude, beyond a reasonable 
doubt, that the trial court's error in charging that malice could be inferred from the 
use of a deadly weapon did not contribute to the jury's gUilty verdict on the charge 
of ABWIK. Accordingly, I cannot find that the trial court's error in so charging the 
jury was harmless beyond a reasonable doubt. See id. at 611-12, 685 S.E.2d at 
809-10 (noting, though the court agreed that erroneous jury instructions are subject . 
to a harmless error analysis and acknowledged that in many murder prosecutions 
there may be overwhelming evidence of malice apart from the use of a deadly· 
weapon, the error in, charging that malice could be inferred by the use of a deadly 
weapon could not be considered harmless beyond a reasonable doubt in that case, 

.. as evidence of self-defense was presented, thereby highlighting the prejudice 
resulting from the charge); see also State v. Tapp, Op. No. 27129 (S.C. Sup. Ct. 
filed June 6,2012) (Shearouse Adv. Sh. No. 19 at 28) (holding error is considered 
harmless when it could not reasonably have affected the result of the trial, and ' 
notirig our jurisprudence requires the appellate court, when engaging in a harmless 
error analysis, not to question whether the State proved its case beyond a 
reasonable doubt, ~ut to question whether beyond a reasonable doubt the trial error 
did not contribute to the guilty verdict). 

CONCLUSION. 

I would find the issue was raised and ruled upon below such that it is preserved for 
our review, and Price did not waive consideration of the issue when he objected to 
only the recharge. Further, pursuant to Belcher, I would hold the trial court erred 
in charging the jury that malice cO,uld be inferred from the use of a deadly weapon 
under the facts of this case, and such error was not harmless. Accordingly, I would 
reverse and remand Price's ABWIK conviction. 
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judge stated, "There is some evidence in the record from which some of the testimony has indicated, 

indirectly though it might be, that this was something perhaps other than just a knocking down the 

door and going in there and shooting up everybody. As so there may be something there that is 

sufficient to indicate the absence of malice in this particular case." (R. p. 73 i, lines 8-14). The 

judge declined, however,to instruct the jury on the law of self defense. (R .. p. 745, 746, 747 lines 1 

-22). The judge charged the jury with the lesser included offense of ABHAN .. (R. p. 830, lines 1 0 ~ 

p. 831,)ines 1-17;p. 843, lines 11-19). 

when .instructing the jury on the law 6f'ABWIK, the judge told the jury that malice' 

aforethought'Yas an element of ABWIK. (R. p. 827, lines 20-23). The judge also told the jury that 

'malice could be expressed or, inferred. (R. p. 828, lines 11-12). The judge then instructed the jury, 

"Now, maliCe may be inferred from the conduct of a person if that conduct shows a total disregard 

for human iife. Inferred malice may arise when the deed is done with a deadly weapon." (R. p. 

828, lines 24 - p~ 829~ lines 1-2): The judge then define~ deadly weapon. (R. p. 829, lines 2-6). 

The judge erred in instructirig the jury that malice Could be inferred from 'the use of a deadly 
, " 

weapon. 

'After deliberations began~' the jury requested a written summary of the .conditions of 
, . 

ABWIK. (R. p.' 847, lines 8-10). In response to the jury~s request, the judge re-charged the law of 

ABWIK and the lesser included offense of ABHAN. In ,his recharge on the law, of ABWIK the 

judge again improperly instructed the jury, "Malice ~aybe inferred from the conduct which shows 

a total disregard for human life. Inferred malice can arise when the deed is done with a deadly 

weapon." (R. p. 851, lines 24 - p. 85~, line 1). 

The jury retuned to deliberations and the judge asked if there were any exceptions to the re-

charge. (R. p. 856, lines 2-7). Counsel for Price objected stating, "Yes, Your Honor. I just wanted 
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to ensure tlIat you[r] instruction on the ABWIK didn't include the language that was excluded by 

State v. Belcher." (R. p. 857, lines 21-23). The judge replied, "Well, it did to some extent because 

the facts in State v. Belcher I don't think are applicable here. State v. Belcher is limited to those 

situations involving self-defense, things that nature. However, I did in my instruction emphasize 

that the defendant intentionally commits an act, which were concerns that were laid out in the 

Belcher case obviously, the Belcher instructions." (R. p. 857, lines 24 - p. 8?8, lines 1-6). The 

judge further discussed the Belcher case and then noted the exception. (R. p. 858, 869, 870, lines 1-

15). The judge erred in finding that Belcher is limited to those cases in which the defendant is 

entitled to a self-defense instruction. 

In State v. Belcher, 385 S.C. 597,610,685 S.E.2d 802, 809 (2009), decided in October of 

2009, ~ne ~onth.prior to the November 2009, trial date in the present case, the South Carolina 

~upreme Court wrote, "Under our policy-making role in the common law, we hold that the 'use of a 

deadly weapon' implied malice instruction has no place in a murder (or assault and battery with 

intent to kill) prosecution where evidence is presented that would reduce, mitigate, excuse or justify 

the killing (or the alleged assault and battery with intent to kill)." 

While. Price may not have been entitled to a self-defense instruction, evidence was presented 

in this case that would reduce the ABWIK to ABHAN. In one of his statements to the police the 

co-defendant, Simuel, indicated that the Cannick brothers tried to set him up. (R.. p. 357, lines 1 - p. 

358, lines 1-17). Deon Cannick admitted that he and his brother were in a gang named Gangsta 

Disciple. (R. p. 266, lines 13 - p. 267, lines 1-20; p. 273, lines 6-8). Both Cannick brothers 

admitted selling drugs. (R. p. 245, lines 1-11; p. 492, lines 3-25) .. When police searched the 

Cannick apartment after the shooting they found cocaine, marijuana and hydrocodone pills. (R. p. 

495, lines 4-25). Investgator Todd Calhoun with the Beaufort County Sheriff's Department testified 
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that another brother, Malik Campbell, was present on the night of the shooting and told the 

investigators that he saw two subjects at the bottom of the stairs fighting with his brothers Deon and 

Deverol Cannick. (R. p. 700, iines 1-4). Tiah Frazier, Simuel's niece testified that Simuel told her 

that Deon tried to rob him. (R. p. 687, lines 9-12). Chris Battle~Simuel'snephew, testified about a 

drug deal between Simuel and Deon.{R. p. 691, lines 23 - p.,692, lines'I-IS). The nephew 

testified that Simuel told him "the deal went bad and Deon and his brother got shot." (R. p. 692, 

lines 16-18): This is evidence of a drug' deal gone wrong, evidence that could reduce the charge 

from ABWIK to ABHAN. The judge charged the jury with the law of ABHAN. PurstUint to 

Belcher, the judge erred in instructing the jury that malice could be inferred.from the us~ of a deadly 

weapon. 

, In affirming the conviction, on the merits of the issue presented, this Court first addressed 

the State's argument that the issuewas not preserved because Price did not object to the instrudtio~ , 

in the charge' 'confer~nce :or'when the 'court initially charged the jUry~ but only after the coUrt 

recharged thejury. This Coiutwrote, "We recognize there is a substantial question as'to whether 

Price preserved this issue for appe~. However, we choose to 'address the merits of the issue. Cf. 

Atl. Coast Buiiders & Contractors. LLC v. Lewis, Op. No. 27044 (S',C. Sup. Ct.filed May 16, 

2012) (Shearouse Adv. 811. No. 17 at 15, 21) (stating "we ... resolve the issue on pre'servation 

grounds when it clearly is unpreserved")." State v. Price, Op. No. 5301 (Ct.App. filed 

September 5,2011). 
, , 

In addressing the preservation issue, the dissent correctly wrote: ' 

First, 'I disagree with the State's contention that the issue is not 
properly preserved, or that Price somehow waived it because he 
failed to object to the inferred malice instruction' when initially 
charged by the trial court. "In order for an issue to be preserved for 
appellate review, it must have been raised to and ruled upon by the 
trial judge." State v. Dunbar. 356 S.C. 138, 142, 587 S.E.2d 691, 
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693 (2003). As recently noted by ,our supreme court, "[i]ssue 
preservation rules are designed to give the trial court a fair 
opportunity to rule on the issues, and thus provide us with a 
platfonn for meaningful appellate review." Atl. Coast Builders & 
Contractors, LLC v. Lewis, Op. No 27044 (S.C. Sup. ct. filed May 
16, 2012) (Shearoust? Adv. S,h. No. 17 at 15) (quoting Queen's 
Grant II Horizontal Prop. Regime v. Greenwood Dev. Corp.,368 
S.C. 342, 373, ~28 S.E.2d 902, 919 (Ct. App. 2006». Here, Price 
specifically excepted to the inferred malice charge immediately 
after the trial judge recharged the jury the allegedly offending 
language. The trial judge proceeded to address Price's concerns 
pursuant to Belcher, ultimately finding Belcher inapplicable. Thus, 
the matter was clearly raised tO'the trial judge, an9 the trial judge 
clearly rUled upon the matter. Additionally, I find' Price, did not 
waive any objection to the ,charge by failing to object when the 
matter was initially charged by the court. This matter involves two 
separate charges. While Price may very well have waived his 
objection to the initial" inferred malice charge by failing to 
contemporaneously object, he specifically objected to the recharge 
and did not waive his' subsequent objection to this allegedly. 
erroneous instruction. Hence, a contemporaneous objection was 
made to the second charge that malice could be inferred from the 
use of a deadly weapon, and ,this issue is therefore preserved as to 
the second charge. Neither do I find Price's failure to object after 
the initial charge and prior to the jury 'initially retiring for 
deliberations constitutes waiver of. his right to subsequently 

, challenge the recharge pursuant to Rule 20(b), SCRCrimP. This 
rule provides in part as follows: "Notwithstanding any reque~ for 
legal instructions, the parties shall be given the opportunity to 
object to the giving or failure to' give an instruction before the jury 
retires .... Failure "1'0 object in accordance 'with this rule shall 
constitute a waiver of objection." Rule :l0(b), SCRCrimP. Our 
supreme court has specifically declined to give a strident 
interpretation to Rule :lO(b), instead fuiding an objection to ajury 
charge preserved under the rule where an on-the-record ruling was 
made after an opportunity for discussion, in spite of the fact that 
the objection to the charge was not renewed after the conclusion of 
the charge. See State v. Johnson, 333 S.C. 62, 64 n.1, 508 S.E.2d 
29, 30 n.l (1998) (holding,' where appellant's request to charge was 
denied on-the-record after an opportunity for discussion, Rule 
20(b). SCRCrimP did not require appellant to renew his request at 
the conclusion of the charge in order to preserve the issue on 
appeal)., Further, I disagree with the State's assertion that Price 
could have suffered no"prejudice from the alleged error because the ' 
charge had previously ,been presented to the jury without objection. 
Once Price objected to the recharge, it was incumbent upon the 
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trial judge to correct any error in his charge. Thus, assuming the 
charge was erroneous pursuant to Belcher and required correction, 
it CaDnot be said Price suffered no prejudice when the trial judge 
failed to give a corrected char~e. 

State v. Price, Op~ No. 5301 (Ct.App. filed September 5,201'1). The issue presented, that the trial 

judge committed reversible error~ based on State v. Belcher, when, in charging the jury on the law 

of ABWIK, he instructed the jurY that "inferred malice may arise when the deed is done with a 

deadly weapon" when evidence waS presented that would reduce the ABWIK ,to ABHAN and the 
. , ." .' 

judge instructed the jury on the law of the lesser inchided offense of ABHAN, is preserved for 
. . 

appellate revi~w. 

In addressing the merits and. affirming the conviction this CoUrt foUnd that the only jury 

question created by the evidence was the identity of the shooter. The Court then held that:, 

Belcher does not prohibit the trial co~ from instructing the jury 
'that it may infer malice from the useof~ deadly weapo~ where the 
only jury qUcS'tion created by the evidence is whether the defendant 
is the person who·committed ABWIK. Se,e Belcher, 385 ~.C. at 
612, 685 S.E.2dat 810 (stating "the permissiye inference charge 
concerniilg the Use of a· deadly weapon remains a correct statement 
of the law wheretlie only.issue prese~ted.to thejury is whether the 
d~fendant has committed ... ~sault and 'battery with' int~nt to 
kill"). On the facts of this case, we find no error. ' 

State v. Price, Op. No. 5301 (Ct.ApB. filed'September 5; 2011). 
:~ . 

Identity ofilie 'shooter was·not the onlyJury quest~on created by the evidence. Evidence 

was presented from which ajury could decide that the shooter acted without malice, warranting a 

charge on ABHAN. Counsel respectfully submits' that the majority, opinion overlooks the 

evidence in the record, correctly found by the trial judge and conceded by the State at trial, that 

would reduce or mitigate the ABWIK charge. In deciding to charge the jury with the lesser 

included offense of ABHAN, the trial judge stated, "There is ,some evidence in the record from 
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which some of the testimony has indicated, indirectly though it might be, that this was something 

perhaps other than just a knocking down the door and going in there and shooting up everybody. 

As so there may be something there that is sufficient to 'indicate the absence of malice in this 

particular case." (R. p. 731, lines 7-14). The State agreed stating, "No exceptions, Your Honor. I 

do want to inquire as to whether or not - - since the coUrt mentioned that, based on the court's listing 

of the evidence, you decided to. charge ABHAN to which we have no objection because of the 

absence of, the absence - thejury may find that there was an absence of malice." "(R. p. 732, lines 

19-24). 

The present case is distingwshed from State v. Coleman, 342 S.C. 172, 536 S.E.2d 387 

(Ct.App. 2000), where the Court found no error in the trial judge's refusal to charge the jury on the 

lesser included offense of ABHAN because there was no competent .evidence that the defendant 
. G 

committed only ABHAN rather than ABWIK. In contrast, in the present case" there was evidence in 

the record that the shooter acted without malice, reducing the charge from ABWIK. to ABHAN. As 

noted by the dissent in a footnote: 

Though Deon did testify the shooter pointed a gun at him and, 
while Deon's hands were fu the air, the man waived the gun to the 
left of Deon's neck and shot him, there was evidence presented 
from which the jury could conclude that. the defendants were 
actually targeted for a robbery by the victims, and the defendants 
managed to gain the upper hand in the situation. In other words, 
given the conflicting .evidence on why the shooting came about, 
the jury was free to believe or disbelieve Deon's version of the 
events. . 

State v. Price, Op. No. 5301 n. 7 (Ct.App. filed September 5, 2011). 

The dissent summarizes the evidence supporting a charge on the lesser included offense 

of ABHAN writing: 

Here, evidence was presented from which the jury could conclude 
Price and his co-defendant did not simply shoot Deon and Deverol 
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while carrying out their' plan to rob the two brothers. Specifically. 
evidence was presented' that Deon had previously discussed with 
Simuel obtaining ecstasy pills from Simuel on Deverol's behalf, 
and Simuel had appeared at Deon and Deverol's home that day 
with Price after Deon had attempted to contact Simuel that day for 
the purpose of obtaining the pills. Significantly, evidence was 
presented that Deon pulled a gun out as Price and Simuel 
attempted to conduct a ,drug transaction with Deverol and stated 
"where is it at," thereby showing Price and Simuel may, have, in 

fact, been the target of an armed robbery. Additionally, there is 
evidence Deon, in describing the incident to an investigator, stated 
he heard the two men ask if there was "any more iron up there," 
referring to ims, and indicating the victims may have, in fact, 
previously pulled a gun on the defend~ts while in the downst~rs 
area. ,The investigator te~tified' he found no evidence of forced 

entry to, the apartment door, and Malik told th~ investigator that he . 
observed two subjects at the bottom of the stairs fighting with his 

brothers during the incident. Also, Simuet'~ niece, Tiah~ testified 
that on the day of the shooting, Deon had' ~alled her and asked to 
talk to her' Wicle, indicating he wanted to taJk' t~ Simuel about 
buring soine pills, and later that day Simuel called Tiah ~d told 
her that Deon had tried.to rob him. Chris Battle, Simuel's nephew, 
corroborated that Deon called Tiah that day and asked for Simuel 
because he wanted some pills, Tiah and Chris called Simuel"arid 
told him .Deon was asking for, some pills, and hours later, .Simuel 
called and told them that "the deal went bad." Thus, evidence was 
presented that would reduce or mitigate the alleged ABWlK, 
making . the charge on iDferred malic~fro~ the use of a' deacllY 

weapon improper. I fin~, very telling the fact that the trial coUrt 
recognized the prese~ce of such evidence, specifically noting the 
appropriateness of a charge on ABHAN based on evid~nce tha~ the 
incident was something "other than just a knocking doWn the door 
and going in there and shooting up everybody" but, rather, was 
"sufficient to indicate the absen~e of malice in this particular case." 
As well, the State specifically 'conceded '. during the trial that the 
jury could find there was an absence of malice from the evidence. 

State v. Price, Op, No. 5301 (Ct.App. filed September 5, 2011) (footnote omitted). 
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"In criminal cases, the appellate court sits to review errors of law only." State v. Baccus. 

367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). Thus, an appellate court is bound by the circuit 

court's factual findings unless they are clearly erroneous. ld. If any evidence supports a jury 

charge, the circuit court should grant the request. State v. Brown, 362 S.C. 258, 262, 607 S.E.2d 

93, 95 (Ct.App.2004). The majority opinion seems to indicate that the trial judge erred in 

charging the jury with the lesser included offense of ABRAN. The trial judge made a factual 

fmding that evidence was presented from which a jury could decide that the shooter acted 

without malice, warranting a charge 011: ABRAN. The State agreed that ABHAN was an 

appropriate charge. The finding was not clearly erroneous. As discussed above, there is 

evidence in the record to support the ABHAN charge. Based on Belcher, the trial judge erred 

in charging the jury that inferred malice may arise when the deed is done with a deadly weapon . 

because there was evidence presented that would· reduce or mitigate the alleged ABWIK. The 

erroneous inference of malice from a deadly weapon charge was not harmless under the facts of this 

case. Based on the above argument, counsel seeks rehearing. 

This 20th day of September, 2012. 

Respectfully submitted, 

Kathriite H. Ru gins 
Appellate Defender 
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STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from. Beaufort County 
Honorable Thomas W. Cooper, Jr., Circuit Court Judge 

Appellate Case No. 2009-1472,86 

THE STATE, 

Respondent, 

vs. 

DEMETRIUS UNDREUS PRICE, 

Appellant. 

RESPONDENT'S PETITION FOR REHEARING 

'On September 5, 2012, this C~urt issued a published opinion in which it affinn~d . 

Appellant Demetrius Undreus Price's conviction: State v. Price, Op. No. 5031 (S.C. Ct. App. 

fil~d Sept. 5,2012). PurSuant to Rule 221(a), SCACR, Respondent ("the State") respectfully 

petitions for rehearing on the following points the State believes were misapprehended or 

overlooked by this Court. 

Issue Preservation 

In Price's case, the State respectfully believes this Court overlooked its argument 

regarding Price's failure to properly preserve his challenge to the trial judge's jury instructions. 

In affinning Price's conviction, this Court addressed the merits of Price's appellate claim that the 

trial judge erred in instructing the jury it could infer malice from the use of a deadly weapon 

without specifically deciding whether or not the issue was properly preserved for appellate 

review. Significantly, despite the fact that Price was indisputably afforded an opportunity to do 

29 



30 

so, Price did not contemporaneously object to the' trial judge's jury instructions after the trial 

judge instructed the jury that it could infer malice from the use ofa deadly weapon. Instead, 

Price only later raised ,an objection to the inference of malice instruction after the trial judge 

repeated that instruction to ~h~ jury in response to a jury request submitted after the jury began its 

deliberations. Because Price did qot object to the inference of malice instruction until after the 

charge was initially given and the jury began its deliberations, the issue was clearly not properly 

preserved for appellate review. For that reason, the merits of Price's issue with the jury charge 

should not have been addressed by this Court on appeal. 

Generally,in order for an issue to properly be preserved' for appellate review, the 

-
following four requirements must be satisfied during trial: (I) the issue must be raised to and 

. . 

ruled upon by the trial 'j udge; (2) the issue must be raisedb'y thea'j>pellant; (3) the issue must be 

raised in a timely manner; and (4) the issue must be raised to ~he trial judge with sufficient 
'. . ~ . . 

specificity: JEAN HOEfER: T9ALE~ AL., APcPELLATE PRACTICE IN SOUTH CAROLINA ,57 (2nd ~.' 
. . . . 

2002). "If a party fails to properly object, the party is procedurally barred from raising the issue 
. ' ',' . 

on appeal." State v. Johnson, 3~3 S.c. 53, 58-59, 609 S.E.2d 520,523 (2005) " 

Regarding the requirement that a timely objection'be raised, a defendapt must make a 

contemporaneous objection to a perceiv~~ error d~ring trial in order to preserve the issue for 

further review. State v. Blalock, 3~7 S.C. 74, 79, 591 S.E.2d 632, 635 (Ct. App. 2003); see State 

v. Hof!man,312 S.C. 386, 393, 440S.E.2d 869, 873 (1994) ("A contemporaneous objection is 
, . , 

r~quired to properly preserve an error for appellate review."). Thus, when a perceived error 

arises, the defendant must object at the first opportunity to do so or the issue is waived. State v. 
. , ' 

S~llivan, 310 S.c. 311, 314, 426 S.E.2d 766, 768 (1993); see Statev. Williams, 303 S.C. 410, 

411, 40 I S.E.2d 168, 169 (1991) ("A defendant must object at his first opportunity to preserve an 
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issue for appellate review."); see also State v. King, 349 S.C. 142, 157, n.l, 561 S.E.2d 640,647 

(Ct. App. 2002) ("[N]o objection was made contemporaneously with this testimony so as to 

preserve the issue for review. King's belated objection to subsequent testimony came too late."). 

In addition to ,the general requirements of our issue preservation rules, the South Carolina 

Rules ofCriIJ1inal Procedure also provide specific guidance in regards to raising and preserving 

an objection to a jury charge. See Rlde,20,S<;RCrimP (outlining the requirements for requesting 

jury instructions and o?jecting to a jury char~e). Pursuant to our criminal procedure rul~s, a 

defendant must object to the jury charge as given or request an additional charge when afforded 

the opportunity to do so in order to properly preserve an objection to a jury charge. State v. 

Stone, ~85 S.C. 386, 387, 330 S.E.2d 28'6, 287 (1985); see Rule 20(a), SCRCrimP ("All requests 

for legal instructions to the jury shall be submitted at the close of the evidence, or at such earlier 

time as the trial judge shall reasonably direct."); Rule20(b), SCRCrimP ("Notwithstanding any 

,request for legal instructions, the parties shall be given the opportunity to object to the giving or 

failure to give an instruction before the)ury retires, but, out ofthe hearing of the jury. Any, 

obje~tion shall state distinctly the m~tter objected to and the grounds for objection."). "The rule. 

in this State is firmly established,that failure to object to 'a charge, or failure to request an 

additional charge when the opportunity is afforded,constitutes a waiver of any right to complain 

on appeal of an alleged error in the charge." State v. Williams, 266 S.C. 325, 335, ~23 S.E.2d 

38, 43 (1976); see Rule 20(b}, SCRCn'mP (,'Failure to object in accordance with this rule shall 

constitute a waiver of objection."). "[T]he right to have the law declared may be waived by the" 

parties and, ordinarily, silence in the face of an omission from"or ,error in the charge amounts to 

waiver." Williams, 266 S.C. at 335, 223 S.,E.2d at 43. 
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"" In the case sub judice, Price failed to preserve anY'issue with the inference of malice jury 

charge by not timely and contemporaneously objecting to the Jury charge before or after it was 

given and by affirmatively stating he had no objection to the charge. During the charge 

conference on the potential jury instructions to be'given, Price did not raise any issue in regards 

to the inclusion of or impropriety of a charge on' the JUry's ability to potentiallY,draw an' 

inference of malice from the use of a deadly weapon at the, ti~e the trial judge discussed the 

assault and battery with intent to kill ("ABWIK") charge he 'intended to give. " Subsequently, 

after the inference of malice charge had been presented to the jury, the trial judge inquired if 

Price had any objection to the jury instruCtions, imd' Price indicated he did not. Cf. State v. 

Amistrong,263 S.C. 594,600,211 S.E.2d 889, 892 (1975) ("At the conclusion of the charge, an 

opportunity was afforded to counsel to make any objections itliereto: No objection was made that! 

the instructions given were inadequate nor wereilDY additional requests made to the court. The'~, 

failure to timely request a specific charge or charge~ constitUted 'a waiver of any 'right to 

complain on appeal of asserted errors in th~ charg~.'~). By failing t()object to thei~ference of . , " 

. .,', r .'. '.',." ,I .' • 

malice instruction before or after the charge haci been given and by lallowing the jury to retire and" 
• 1 • t ' 

begin deliberations without objection, Price waived any issue w,ith :th~ inference of malice 

instruction." See Rule 20(b), SCRCrimP("Fai1~e to object in~cco;dance with'this rule shall 

constitute a waiver of objection."). '-

Subsequently, after the jury was instructed and began its deliberations, the jury sUQmitled 

a request necessitating further instruction on the ABWIK charge. Before bringing the jury back 

out, the trial judge indicated he intended, to re-instruct the jury exactly as he did before and' 

offered Price an opportunity to raise any exceptions to the proposed re-instructions. Once again, 

Price did not object or raise any issue in regards to the inference of malice charge that had 
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already been presented to the jury. Thereafter, the trial judge re-instructed the jury on ABWIK 

exactly as he had done during the initial jury charge and again instructed the jury on inferring 

malice. Only after the trial judge had instructed the jury on inferring m~lice for the second time 

did Pric.e raise an objection to the charge. Thus, at the point in trial Price finally objected to the 

inference of malice charge, the proper time to raise a timely objection to that instruction had long 

since passed from both a procedural and practical standpoint, particularly in light of the fact the . . 

jury had begun deliberations and twice heard the allegedly improper instruction prior to Price's 

first and only objection. See. e.g .. State v. Williams, 319 S.C. 54, 56, 459 S.E.2d 519, 520 (Ct. 

App. 1995) ("The trial court had no obligation in this case to give the instruction that· Williams 

requested because the time for Williams to properly request a particular instruction had 

passed."). Therefore, Price's untimely objection was insufficient to preserVe the issue for 

appellate review. Cf. State v. Wallace, 392 S.C. 47, 56, 7Q7 S.E.2d 451, 455 (Ct.App. 2011) 

("This issue is not preserved because the evidence had already been presented,to the jury before 

Wallace made any objection to it.") 

Because Price did I)ot object to the inference of malice jury charge when it was initially 

given"Price,waived any issue he might have had with that charge. See State v. Smith, 279 S.C. 

440,442,308 S.E.2d 794, 794-795 (1983) ("Error is claimed by reason of the trial judge's 

charge tothejury concerning the implication of malice from the use of a deadly weapon. No 

. objection to the jUry instruction was raised at trial. The ques~ioli therefore is not available for our 

review.") .. Significantly, in additiQn to not objecting to the initial jury instructions, Price . 

specifically assured the judge he had no objection to the charge as given, which included an 

instruction on the jury's ability to potentially draw an inference of maJice from the use of a . 

deadly weapon. See State v. Rios, 388 S.C. 335, 342, 696 S.E.2d 608,612 (Ct. App. 201'0) 
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("Even after the trial court specifically asked if there were any objections to the charges given, 

Rios responded, 'None.'" By failing to contemporaneously object to the jury charges, Rios has 

waived his right to allege error on appeal."). As Price did not contemporaneOusly raise a.timely 

objecti?n'tothe initialjury charge, Price cannot raise an objection~o the charge for the first time 
, , . 

. onappe~l. See State'V.Sampson, 317 S.C. 423, 427, 454 S.E.2d'721, 723(Ct. App .. 1995) , 
-' 
(finding'unchallenged rulings are the law of the case); see also Bennett v. Wilbro. Inc., 310 S.C. 

371,374, n. 1~ 426 S.E.2d 812~8P (Ct. App. 1992) ("Bennett did not object to the'charge o~ 

contributory negligence; therefore,it, becomes the law of the case. '~.) .. ,.' 
. ..'.' '.' .' 

, Furthermore,bec~use Price,failed' to raIse a contemporaneous' objection to thejury charge 

'at his' firstopportUnity,to' do so, Price could not later object to the jury re-chargeanduse that 

o~jection to preserVe his iss~e with an instruction already presented to "'the jury without ·objection . 

.. , See Hoffinan, 31'2 S.C.' ~t 393, '440S.E.2d~t 873 C"A contempp~aneous objec~ion is requirM to ' 

properlypreserve'ari error forappellat,e review. H~re: the record shows no such'preserVation':';, ' 
! " - . ' , . " ' '-' 

, ,occurred. Defense cou~sel' s l~ne, objection was well after the initial admission ,of the choking ',' 

incident"'(citations omitted»; State v. Norris, 2S3·S.C. 31,40,' 168 S.E.2d 564,568(1969) 

·t.he objectionable evidencehad,been.admitted."). A ruling to thecoritriuy;would mean'Price was 

, pemiitted, to remain silent following the presentation ~f an allegedly objectionable charge and "~." 

then withhold ,his objeCtion until after the jury began deliberations and rio way remained for the ' 

,trial judge to correCt the perceived' error~ith the ~harge other than t6'grani a mistrial. I,Cr.· State 

i Assuming the inference of malice jury instruction had been improper in Price's case, the trial judge would have ' 
been unable to correct the .error because he could not simply tell the jury that they could not irifer Dlalice from the . 

. use of a deadly weapon since that would not have been a correct statement of the law. See State v, Belcher, 385 
S.C. 587, 612,n. 9~ 685 S.E.2d 802, 810 (2009) (instructing that the ,solicitor is not prohibited fr.om arguing to the 
jury that malice should be inferred from the. Use of a deadly weapon). Thus, the timing of Price's objection left the 
trial judge with no way to cure the error even assuming that one had occurred. That fact is one of the reasons our 
issue prt:servation rules require a timely and contemporaneous objection in order the preserve an issue for appellate 
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v. Lynn, 277 S.C. 222, 226,284 S.E.2d 786, 789 (1981) ("Failure to. contemporaneously object 

to the question now ~dvanced as prejudicial cannot be later bootstrapped by a motion for a 

mistrial. Any objection to the testimony was waived."). However, such a result is simply not 

pennitted. See Rule 20(b); SCRCrimP (identifying the appropriate time to object to an 

allegedly-improperjury instruction and instructing that the failure to object in accordance with 

the rule constitutes a waiver of th~ asserted obje~tio.n to the jury instruction); see, e.g., State v. 

Penland, 275 S.C. 537, 538,27~ S.E.2d 765, 766 (1981) ("One may not preserve a vice until he, 

learns what the res~lt will be, and then, take advantage of the error on appeaL"). Therefore" 

Price's lone objection to the, repetition of the inference of malice instruction. in the juryre-charge 

. did. not properly preserve the issuefo~review because the objection was not timely and not 

raised at Price's first opportunity to object to. the pt1r~eived error WIth the instruction.2 Cf. Kosko . .. . . . 

v. Kohler, 176 Conn. 383, 390, 407 A.2~ Ig09. 1012 (Conn. 1978) eTh~ plaintiffclaims error in 
. ',' \ 

the use of the tenn 'agents,' onth~,ground that no eyidence of an agen~y r~lationship had been' 
. '. . 

presented, yetthe plaintiff did not ,object when the'charge was given initially. The objectiol} , 
. " ~ 

surfaced only after the recharge ~n the next day; the exception was therefore not timely."}. 

In this case, Price waived any objection to the'trial judge's jury instructions on inferring 

malice from the use of a deadly weapori because:, (I) Price did not contemporaneously object to 

the charge at his first opportunity to do so; (2) Price specifically indicated he had no objection to 

review., See Hoffman, 312 S:C. at 393. 440 S.E.2d at 873 ("A ~ontemporaneous objection is required to properly 
preserve an error for appellate review."); see also Wallace, 392 S.c. at 56, 707 S.E.2d at 455 ("Corporal Crompton 
had already testified without objection that Wallace made the statement identifying the bag as his. As the trial judge 
observed during the hearing, 'I can't do 'anything about som~thing,that's aiready happened: "). . 

2 Furthermore. even iftlte issue ~thth~jury,~~-charge'was properly ~rese~ed despite the fact Price raised no 
, objection to the inference of malice charge at his first opporturutyto,do so, Price could have suffered noprejudice 

from this alleged error because the allegedly Improper charge had already previously been presented to the jury ,.' 
without objection in the initiai charge, which precluded Price from challenging the earlier unobjected-to identical. 
instruction. Cf. State v. McHoney, 363 S.C. 53.:.58-59.609 S:E.2d 520,523(2001) (holding an issue with allegedly 
bolstering testimony was not preserved because 'a contemporaneous objection was not raised to the testimony during 
redirect examination and further finding the challenged testimony was merely cumulative to other identical 
testimony from the same witness). ' 
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the trial judge's jury instructions that included the subsequently~challenged charge; and (3) Price 

did not object to the charge before the jury retired and began its deliberations. In affinning 

Price's conviction, this Court did n~t decide whetper Price properly preseryedhis objection to 

the trial judge's jury instructions 'for appell~te review and, 'instead~ addressed the merits of 

Price's challe~ge to the jury charge. However, becatise Price failed to properly preserve his 
, . ' . " 

objection to the jury charge, this Court should not have addressed the.issue o~ appeaL See State 

v. Dunbar, 356 S.C. 138, 142,587 S.E.2d 691; 694 (2003) (UAnisstiethat was not preserved for 
" . . . ,\' 

review should not be:address~d by the Court of Appeal~[.r). ,Accordingly,this Court shouid '," 

rehear ,P~ce's c~eimd affirn:t,'Price's conviCtion after findingPrlcefailedto properly prese~e 

any issue with the tria) judge's jut'yinstructions'for appellate·'review.J
, 

,r .'. '. • 

<, 

" 
Conclusion 

, , 

Based on the foregoi~g reasons,~oupled with t6e 'argUm~Iits raised in the Final Brief of 
. t' '," " . . .. ' 

, ' 

, Re~ponde!lt and,dunng,oral argument, th~ ~taterespectfullyasks,.th~t the Court reco~sider this < 

.' ',' ". .' ..', .. " ' ... , '. :',' ', .. -. . ", "', 

~atter,'rehe,ar the,cas~, ~d affinn;Price'sconvicti~n~ a;Jsentertce ~fter' finding~y objection to . . ,.. , .. ' , . '.~ " 

",the 'trial judge's jury instructiol)SwaS riot properly preserv~'for appellate review.' , ', , 
" " 

, ' 

Respectfully submi,tted, , 

, ' 

"". , ., ALAN·WILSON ., 
Attorney General 

" ~. 

3 Notwithstlinding Price's failure to,properlypreseive!his issue ~ithtli~'i~ferenceofinalic'ej~'~h~ge; ~is C~urt' '. 
properly affmnedPrice's conviction in light of the specinc facts and circumstances of Price is case. ,See State v. 
Coleman, 342 S.C. 172, 177, 536 S.E.2d '387; 389':'390 eCl: App.2000) (holding Coleman was not entitled to a 
charge on assault and battery of a high Mel aggravated nature after finding Coleman's inimrier of shooting the victim 
during the course oran armed robbery,. which i~yolved deliberately pointing the gun at the victim's head, coupled 

, with the severity of the victim's wounds, which we~ nearly fatal, only supported;an inference Coleman's actions, 
were reasonably calculated to kill or·cause great bodily harm); State v. Tyndall; 336 S.C. 8;21, 518 S.E.2d 278,285 . 

, (Ct App. 1999) ("A lesser included offense instruction is required only when the evidenc~ waiTants such an 
instruction;' and it is not error to refuse to charge~a lesser included offense where there is no evidence that the· , 
defendant committed the lesser rather than the greater offense."); See also, Belcher, 385 S.C. at 612, 685 S.E.2d at . 

. .810 ("The pennissive inference charge concerning the use of a deadly weapon remains a correct statement of the· . 
law where the only issue presented to 'the jury'is whether the defendailt has committed murder (or assault arid battery 

. with intent to kill."). . 
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STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from Beaufort County 
Honorable Thomas W. Cooper, Jr., Circuit Court Judge 

. Appellate Case No. 2009-147286 

THE STATE, 

Respondent, 

vs. 

DEMETRIUS UNDREUS PRICE, 

Appellant. 

PROOF OF SERVICE 

I, Ellen R. DuBois, certify that I have served the within Respondent's Petition for 
Rehearing on Appellant by depositing two copies of the same in the United States mail, . 
postage prepaid, addressed to: . . 

Kathrine H. Hudgins, Esquire· 
S.C. Commission on Indigent Defense· 
Post Office Box 11589 
Columbia, SC 29211 

I further certify that all parties required ·by Rule to be served have been served. 
This 19th day of September, 2012. 

ELLEN R. DuBOIS 
Legal Assistant 

Office of the Attorney General 
Post Office Box 11549 
Columbia, SC 29211 

. (803) 734-3727 
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.oRDER DENYING' PETITION FOR'REHEARtN¢J.: , . 

Aftercar::u):cQ)isidera ti on Qfthe, Stat~'s,p¢Ht:iOl1· .• for re~~ating,. the,CoJJd HLllnaole 
t('Y d:i$§9Y~~ tli~t+~.i1Y mat¢.ffc4 JaGtQk·tirj!ig:ipJ~';Qf !~W }:Hi~:l1?'¢~rleJtllel'OV'¢tlP.L\k,~Q:'Qf 
diSregarded; 'and h~l1Ce,jhete~is tfd.b3'SlsJ6t'grahting.'a. rehe~friJlg. AGCOJeirIgJ-y? tHe: . 
J?¢fitiQ'Il for rehe~dng ls>den.led~ 

c~b 

.AlanWilsOll 
JCDhri W:MclntQsb 
:8aHey'W. Elliott. 
Kalhrine.H.; Hudgins 
Mark R.Fa.rt.l1ipg 
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'tEbe ~outb <tCarolina <tCourt of ~ppeaIs 

The State, Respondent, 

v. 

Demetrius Price, Appellant. 

Appellate Case No. 2009-147286 

. ORDER DENYING PETITION FOR REHEARING 

After 'careful consideration of Demetrius Price's petition for rehearing, the Court is . 
. unable to discover that 'any material fact' or principle of law has b~en either . 
overlooked or dIsregarded, ,andhlmce,tlu!re is no basis for granting 'a rehearing. ' 
Accordingly, the petition for rehearing is denied. . 

Columbia, South Carolina '. 

cc: 
Alan Wilson 
John W. McIntosh 
Salley W. Elliott 
Kathrine H. Hudgins 
Mark R. Farthing 
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