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FEW, C.J.: Demetrius Price appeals his conviction for assault and battery with
intent to kill (ABWIK). He argues the trial court erred in instructing the jury it
could infer malice from the use of a deadly weapon. We affirm.



L Facts and Procedural History

Deon Cannick was shot in the neck at close range. The bullet exited through his
back, leaving his spinal cord exposed. He was instantly paralyzed but survived. -
There was no ev1dence the shooting was unintentional. :

On the day of the shooting, Price and Lucius Simuel went to the apartment Deon

~ shared with his brother, Deverol. The men asked Deon if he wanted to buy some
drugs. When Deon declined, they asked him to go get Deverol so they could see if
he wanted to make a purchase. Deon went upstairs and told Deverol the men
wanted to see him. Deverol walked downstairs and outside to speak with Price and
Simuel. Price offered to sell him pills and cocaine. When Deverol said "no," the
men forced him back into the apartment and pulled out guns. They asked him,

"where is the iron at?", which Deverol understood to mean, "where are the guns‘?"l

- Meanwhile, Deon was upstairs playing a video game. His dog got out of the room,
‘and he chased after her. When he caught the dog on the stairs, he looked up and

saw Price pointing a gun at him from below. He also saw that Simuel had a gun
aimed at Deverol's chest. Deon put his hands up and said, "please don't shoot me.

You can have anythmg you want." Price and Simuel mstructed Deon to come to -
- them. With his hands still up, Deon began walkmg towards them Price ran up the. _
" stairs, moved his gun to the left side of Deon's neck, and shot him. Deon tumbled
down the stairs. As Deon lay bleeding at the foot of the staircase, Price and Simuel
-again asked, "where's the iron at?" and then ran away.  Deverol went outside to
look for Price and Simuel's car, and he was shot in his hand and abdomen.

! Urban Dictionary defines "iron" as "[a] gat, peice, heat, or any kind of handgun."
See Iron, Urban Dictionary (Apr. 13, 2004), http://www. urbandictionary.com/
~ define.php?term=iron.. Time Magazine rated Urban Dictionary as one of its "50
Best Websites" in 2008, the year Price shot Deon, and described it as follows: "To
stay hip, visit Urban Dictionary, which has millions of user-submitted words and
definitions. Visitors can vote on the best entries . ..." Anita Hamilton, Urban
Dictionary - 50 Best Websites 2008, Time (Jun. 17, 2008), http://www.time.com
/time/specials/2007/article/0,28804,1809858_1809955_1811527,00.html. On the
date of publication of this opinion, the cited definition had 164 "up" votes and 48
"down" votes. "Peice," according to Urban Dictionary, is not a misspelling.
However, that entry has more down votes than up.
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Price was indicted and tried for ABWIK, first degree burglary, possession of a
firearm during the commission of a violent crime, and unlawful possession of a
firearm under section 16-23-30(B) of the South Carolina Code (Supp. 2011). In its
jury charge, the trial court instructed the jury that malice was an element of
ABWIK and that "malice may be inferred from the conduct of a person if that
conduct shows a total disregard for human life. Inferred malice may arise when
the deed is done with a deadly weapon." The court also charged ABHAN as a.
lesser-included offense. During deliberations, the jury asked the court for a
"summary of the conditions for ABWIK." The trial court recharged the jury on
ABWIK and ABHAN, including the instruction that malice may be inferred from
the use of a deadly weapon. The jury found Price guilty of all charges, and the
court sentenced him to llfe without the possibility of parole on both the ABWIK

and burglary cqnv1ctxons Price appeals only the conviction for ABWIK.

II.  Charge o_n Inferring Malice from Use of a Deédly Weapon‘ '

Price argues the trial court erred in 1nstruct1ng the jury that malice could be
inferred from the use of a deadly weapon See State v. Belcher 385 S.C. 597, 685

" SE, 2d 802 (2009).

A _Issﬁe:Preservatidn

The State claims this issue is not preserved because Price did not object to the-
instruction in the charge conference or when the court initially charged the jury,
but only after the court recharged the jury. The State argues Price was required to
object before the jury began deliberating, and by failing to do so, he waived any
objection to the charge. See Rule 20(b), SCRCrimP ("[T]he parties shall be given
the opportunity to object to the giving or failure to give an instruction before the
jury retires, but out of the hearing of the jury. . Fallure to object.in accordance
with this rule shall constitute a waiver of objectlon .2 Prlce argues, however, that

2 The trial court sentenced Price to life for ABWH( pursuant to sectibn 17-25-45 of
the South Carolina Code (Supp. 2011) because Price had prior convictions from
Georgia for armed robbery and burglary in the first degree.

3 The State makes the interesting argument that it is not possible for a trial court to
correct an erroneously given charge that malice may be inferred from the use of a
deadly weapon. The State points out that even under Belcher, malice may be
inferred from the use of a deadly weapon. See Belcher, 385 S.C. at 612 n.9, 685



the jury's question on the "conditions of ABWIK" demonstrates its deliberations
were controlled by the recharge, not the initial charge. By objecting to the
instruction that actually affected the jury's decision, Price argues, he preserved the
issue. We recognize there is a substantial question as to whether Price preserved
this issue for appeal. However, we choose to address the merits of the issue. cr
Atl. Coast Builders & Contractors, LLC v. Lewis, Op. No. 27044 (S.C. Sup Ct.
filed May 16, 2012) (Shearouse Adv. Sh. No. 17 at 15, 21) (stating "we . . resolve
the issue on preservation grounds when it clearly is unpreserved"). '

B. The Infe_rred Malice Charge.

Whether a trial court will be reversed for instructing the jury that malice may be
inferred from the use of a deadly weapon depends on whether the jury was
_ presented with evidence that, if the jury believed it, would reduce, mitigate,

excuse, or justify the offense. Belcher, 385 S.C. at 610, 685 S.E.2d at 809 (holding
"the 'use of a deadly weapon' implied malice instruction has no place in a[n] ..
assault and battery with intent to kill[] prosecutlon where evidence is presented
that would reduce, mitigate, excuse or justify the . . . assault and battery with intent

to kill"). We agree with the trial court that there was no evidence of self-defense or =

anything else which could ‘excuse or justify ABWIK. We disagree, however, with
the court's concluswn that there was evidence of an absence of mallce, which
would reduce or mltlgate the offense. In decldlng to glve the ABHAN charge, the
court stated . .

[S]ome of the testimony has indicated, indirectly though -

it might be, that this was something perhaps other than

just a knocking down the door and going in there and
shooting up everybody. And so there may be something
there that is sufficient to 1nd1cate the absence of malice in
this partlcular case. o

S.E.2d at 810 n.9 ("[W]e [do not] restrict the State from arguing to the jury for a

fi ndmg of malice from the use of a deadly weapon . . ... ‘Do jurors need the court's
permission to infer something? The answer is, of course not." (citation omitted)).
Belcher simply prohibits the trial court from telling that to the jury under the

~ circumstances described in the opinion. Because the inference is permitted, the
trial court has no way of correcting itself when it impropetly gives the charge, asa
corrective statement about the charge may give the j Jury the incorrect 1mpressmn it
is not allowed to draw the inference. :



"

We find no such evidence in the record. Our review of the record reveals no

- evidence that could reduce, mitigate, excuse, or justify this crime.

On appeal, Price points to testimony indicating that Deon and Deverol were drug-
dealing gang members and-that Deon's shooting may have been part of a drug deal
gone wrong. We disagree that these facts would reduce, mitigate, excuse, or
justify the'crime. It is undisputed that someone shot Deon in the neck, causing him
serious injury. The shooter raised the gun, pointed it at Deon, approached him, and
shot him at close range as he stood with his hands up.. There was no evidence to
the contrary. There may have been conflicting evidence as to who did these things,

but it is not possible to interpret the evidence to support any conclusion other than

that the person who shot Deon committed ABWIK. Therefore, if the jury believed
Price is the person who shot Deon, Price is necessarily guilty of ABWIK. See
State v. Coleman, 342 8.C. 172, 177, 536 S.E.2d 387, 389-90 (Ct. App: 2000) -
(affirming trial court's decision to not charge ABHAN as lesser-included offense of
ABWIK, where "Coleman's manner in using the weapon—pointing the gun at
Victim and then deliberately raising the gun to aim at Victim's head just before he
fired—could have only been reasonably'calculated to Kill or cause great bodily
harm to Victim. Moreover, the resultmg wound was near-fatal." (footnote

' omltted))

Belcher does not prohibit the trial court from instructing the jury that it may infer
malice from the use of a deadly weapon where the only jury question created by
the evidence is whether the defendant is the person who committed ABWIK. See

" Belcher, 385 S.C. at 612, 685 S.E.2d at 810 (stating "the permissive inference

charge concerning the use of a deadly weapon remains a correct statement of the
law where the only issue presented to the jury is whether the defendant has
committed . . . assault and battery with intent to kill"). On the facts of this case, we

find no error.
Price's ABWIK conviction is AFFIRMED.
SHORT, J., concurs in result only.

HUFTF, J., dissents.



HUFF, J., dissenting:

Because I believe the issue raised on appeal is properly preserved and the trial

" court committed reversible error in charging the jury that malice could be inferred
from the use of a‘deadly weapon under the facts of this case, I respectfully dissent. -
I disagree with the majority's conclusion that the only jury question.created by the

- evidence is whether the defendant is the person who committed assault and battery
with intent to kill (ABWIK). Rather, I would find there is evidence that would
reduce or mitigate the alleged ABWIK, such that the charge on mferred mallce
from the use of a deadly weapon was reversible error. »

.Demetrlus Pnce was convicted of first degree burglary, ABWIK _possession of a
weapon during the commission of a violent crime, and possession of a handgun by
a prohibited person. The trial court sentenced Price to life without the possibility
of parole on both the burglary and ABWIK charges, and five years each on the
weapon charges. Price appeals only his conviction and sentence for ABWIK,
asserting the trial court committed reversible error in charging the jury that malice
could be inferred when the deed was done with a deadly weapon, because evidence
was presented that would reduce the ABWIK charge to assault and battery ofa
high and aggravated nature (ABHAN). I would reverse Price's ABWIK

conviction, and remand for a new trial on this charge.* .

FACT»UAL/PROCEDURAL BACKGROUND

‘Price was tried for and convicted of the above charges along with his co-defendant,
" Lucius Simuel. The charges stem from an incident which resulted in severe
injuries to two brothers, the younger being left paralyzed. The State's theory was "
that Price and Simuel intended to rob the drug-dealing brothers but shot them
instead. The record reveals the’ followmg _ ,

'Durlng the day on July 28 2008 eighteen year old Deon Cannlck and his older
brother, Deverol Cannick,” were shot at the apartment the brothers shared with
their two brothers Malik Campbel] and Marcus Campbell, and with Deverol'

- 4 It should be noted that our Iegislature has abolished the common-law offense of
ABWIK for offenses occurring on or after June 2, 2010 S.C. Code Ann. § 16-3-

620 (Supp. 2011).
Deverol also uses the name Devin Cannick, and goes by the mckname "Reese"

well.



girlfriend, Sharita Willingham. According to Deon, he was in his upstairs
apartment when he received a phone call from his friend, Martin Guzman. He -
went downstairs to talk to Martin and Jesse Reese, who wanted a $5 bag of . ’
marijuana. After Deon returned with the marijuana, Martin and Jesse informed
~ Deon that two men were looking for. him. . Deon néticed two men ‘walking up to
him, recognizing one of the men as Lucius Simuel, who was the uncle of his ex-
~ girlfriend, Tiah Frazier. The men asked Deon if he wanted some drugs, and when
- he replied he did not, they asked him to go get his brother, Deverol. Deon went -
upstairs and told Deverol that Tiah's uncle was down there looking for him, and
“Deverol then went downstairs. Deon remained upstairs playing video games until
- Sharita opened a door, letting one of their pit bulls out of a room. When the dog
- started running downstalrs Deon ran after her and grabbed her-harness. As Deon-
‘looked up, he saw two men with guns, one of the men pointing his gun at Deon.
- Deon did not know the person pointing the gun at him, but recognized him as the
same man who had accompamed Slmuel that day. . The men instructed Deon to

come to them. Deon put his hands in the air and started walking toward them, and
the man then walved the gun to the left of Deon's. neck and shot Deon. Deon rolled N
" to the bottom of the stairs, where he saw Simuel and Price, along with his brother. .
Deverol exclaimed, "you shot my brother " at which point Simuel and Price asked,
‘ "where's the iron at?" Deon. understood this to mean they were askmg about guns.
. Deon thought the men wanted to go upstairs, but they turned and ran outside .
~ instead because the dog was still ‘on. the steps. Deverol ran outside, after which
Deon heard the sounds of gunshots and Deverol then ran back inside. bleedmg o
Deon stated he never gave any money or marijuana to the people who came inhis
home, and to hlS knowledge, they d1d not take anythmg : =

- On cross-exammatlon Deon admltted that he was a manjuana dealer at the time of :
-the incident, he and Devérol were both members of a gang, and that Deverol was
* also a drug dealer who sold drugs besides marijuana, mcIudlng cocaine, hydrocone' ‘
and ecstasy pills. Deon further acknowledged that he had a conversation with
Simuel previously concerning the purchase of ecstasy pills. mvolvmg his brother

~ that Deverol had asked about buying the pills from Simuel, and Deon had asked.

Simuel for the pills on behalf of Deverol. When Simuel came to his door that day,
- Simuel asked Deon if he wanted to buy marijuana, ecstasy pills, and cocaine. =~
. Deon reiterated that the men had said "where the iron at," and denied they asked,
"any more iron, any more iron up there?" He 1n1t1ally acknowledged that he told

one of the detectives the men said, "any more iron, any more iron up there," but
testified they actually asked "where's the iron at?" He later testified the detectlve
mlght have made a mistake in writing up the interview.






Sxmuel told authorities he went to Deon and Deverol's house and he was not
expecting anyone to get shot. He stated he was "being greedy and wanted money,"
and that he had set the whole thing up and would have to deal with the
consequences. Simuel stated he had been to Deon's home before, smoking a joint
and having a conversation with Deon's brother. Deon's brother asked Simuel about
_getting some pills. On the morning of the shooting, Simuel received a call from his
nephew advising Simuel that "he was looking for some pills." Simuel went to
Deon's house, where he saw "a white kid and a Mexican standing outside of Deon's
~ house and thought this was strange as no one ever is just hanging out in front of
their house.” Simuel saw Deon outside with them, and Deon was acting strangely.
Deon went inside to get his brother. Deon's brother then came out, and a few
minutes later Deon came out with a gun, "stating where is itat." Simuel said
“the Mexican" then pulled a gun. Simuel heard a shot and saw Deon go down.
Simuel started running and heard another three gunshots. Simuel stated he was
afraid because of the large amount of pills in the car. Thereafter Simuel called his

" niece, Tiah, and told her that her boyfrlend tried to set him up. Simuel denied

shooting anyone. On another occasion, Simuel told authorities that he was
involved in the incident, but denied having a gun or shooting anyone. He stated he
told the authorities eighty. percent of the truth in the first interview, and after
leading them that far, they would have to do the rest of the work. Finally, Simuel

" met with authorities one more time and gave another statement. He denied
breaking into anyone's residence or having a weapon while at Deon's, but indicated
he originally lied about the incident. When asked how he became involved, ;
Simuel stated he received a call from his niece, Tiah Frazier, and his nephew Chris
' ;Battle concerning pills for Tiah's boyﬁ‘1end Deon : o

The investigator who 1nterv1ewed Deon acknowledged that Deon in descnbmg the
incident, stated he heard the two men ask, "any more iron, any more iron up there."
Deon also told the investigator that he talked about getting some pills so he could
make some extra money weeks before the shooting, and when referring to the
incident, Deon stated he "was overcome with a crazy feeling" as the two men
approached. The investigator agreed he found no evidence of forced entry to the
door, such as a dent or the door being broken. The same investigator interviewed

- Malik on the day of the shooting, at which time Malik stated that he went to the top
- of the stairs during the incident to see what was wrong, and observed two subjects
at the bottom of the stairs fighting with his brothers. Malik also testified, admitting
he talked to the investigator, but denied telling him he saw his brothers fighting
with the suspects, explaining he must have been misunderstood on that point. A
search of the victims' apartment led to the discovery of four guns in the bedrooms.



~ Also found throughout‘f the apartment were various suspected dmgs, mclugimg
. cocaineiand mamjuana‘

@-well as marguana plants and two bundles of
hydrocodene tablets N TR :
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Malice can be inferred from conduct which shows a total
disregard for human life. Inferred malice can arise when -
‘the deed is done with a deadly weapon. A deadly
" weapon obviously.is any article or instrument which is
: likely, to cause death or bodily harm.

And so if facts are proven beyond a reasonable doubt
~ 'sufﬁment to raise an inference of malice to your
satlsfactlon, that's an inference that is simply an _
evidentiary fact. And you can consider that, along wrth
~all of the other evidence in the case, and give it the -
_ welght that you thmk it should recelve

Thrs tlme tnal counsel for Prlce excepted to the court's charge based upon the
court's inclusion of language that was excluded by State v. Belcher, 385 S.C. 597,
685 S.E.2d 802 (2009) The trial court noted its instruction did include the
language excluded by Belcher. It concluded, however that Belcher was

~ inapplicable, because Belcher was limited to situations 1nvolvmg self-defense and
* "things of that nature," and the.court had found self-defense dld not lie in this case.
Prlce was thereaﬁer conv1cted as charged ' . :

ISSUE o

| Whether the tnal couxt commltted rever51ble error, based on Belcher, by mstructmg

- the jury during its charge on the law of ABWIK that "inferred malice may arise -
when the deed is done with a deadly weapon," where evidence was presented that .
would reduce the ABWIK to ABHAN, and the court instructed the j Jury on
ABHAN A

| LAW/AN ALYSIS

. Prxce contends the trlal court commltted reversrble error by instructing the Jury that
malice could be inferred from the use of a deadly weapon, as there was evidence -
presented that would reduce the ABWIK charge to ABHAN, and the inferred .
malice charge was thus erroneous pursuant to Belcher. Price further argues the
trial court erred in ﬁndlng Belcher is limited to-cases in which a defendant is
entitled to a self-defense instruction. ' I agree.

¢
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~ First, I disagree with the State's contention that the issue is not properly preserved,
* or that Price. somehow waived it because he failed to object to the inferred malice
' instruction when initially charged by the trial court. "In order for an issue to be

preserved for appellate review, it must have been raised to and ruled upon by the

 trial judge." - State v. Dunbar, 356 S. C. 138, 142, 587 S.E:2d 691, 693 (2003).. As
. -recently noted by our supreme court, “[i]ssue preservatlon rules are designed to

‘give the trial court a fair opportunity to rule on the issues, and thus provide us with =

* a platform for meanlngful appellate review." Atl. Coast Builders & Contractors,

LLC v. Lewis, Op. No 27044 (S.C. Sup Ct. filed May 16, 2012) (Shearouse Adv |
Sh. No. 17 at 15) (quoting Queen's Grant II Horzzontal Prop. Regime v.

" Greenwood Dev. Corp., 368 S.C. 342,373, 628 SE2d 902,919 (Ct. App. 2006))

Here, Price specifically excepted to the inferred malice. charge lmmedlately after

- the trial Judge recharged the jury the allegedly offendlng language: The trial Judge o
proceeded to address Price's concerns pursuant to'Belcher, ultlmately finding .- .

- Belcher inapplicable. Thus, the matter was clearly raised to the trial judge, ‘and the e
" trial judge-clearly ruled' upen the matter. Addmonally, I find Price did not waive
~any objection to the charge by fallmg to object-wheén the matter'was initially »
" charged by the court. This matter involves two separate charges. While Prlce may e
' very well have waived his objectlon to the initial inferred malice charge by fallmg L

to contemporaneously object, he specxﬁcally objected to the recharge and did.not

_waive his subsequent objection:to this. allegedly érroneous instruction. Hence a’
‘contemporaneous objectlon was made to the second charge that ma]xce could be T
.- inferred from the use of a deadly weapon, and this issue is therefore preserved as to -
o the second charge. . ‘Neitherdo I find Price's failure to object after the initial charge
and prior to the jury 1n1t1ally retiring for: deliberations constitutes waiver-of his -~

~ right to subsequently challenge the recharge pursuarit to Rule 20(b), SCRCrimP.

This rule provides-in part as follows: "Notwithstanding any request for. legal

S © instructions, the parties shall be given‘the opportumty to object to the giving or gt

failure to give an-instruction before the jury retires,.. .. Failure to object in -

“accordance with this rule shall constitute a waiver of ObjeCtIOl‘l " Rule 20(b)
R SCRCrimP. Our supreme court has specifically declined to glve a strident -
~ interpretation to Rule 20(b), instead finding an objectlon to a jury charge preserved ;

under the rule where an on-the-record ruling was made after an opportunity for

 discussion, in spite of the fact that the objectlon to the charge was not renewed -
 after the conclusion of the charge.: See State v. Johnson, 333:S.C. 62,64 n.1, 508
S.E.2d 29, 30'n.1 (1998) (holdmg, where appellant's request to charge was denied
- on-the-record after an opportunity for discussion, Rule 20(b), SCRCrimP did not
_require appellant to renew his request at the conclusion of the charge in orderto  ~
~ preserve the issue on appeal). Further, I disagree with the State's assertion that



Price could have suffered no prejudice from the alleged error because the charge
had previously been presented to the jury without objection. Once Price objected
to the recharge, it was incumbent upon the trial judge to correct any error in his
charge. Thus, assuming the charge was erroneous pursuant to Belcher and.
required correction, it cannot be said Price suffered no prejudice when the trial

judge failed to give a corrected charge.’

On the merits, I believe the trial court erred in charging the jury that malice could
~ be inferred from the use of a deadly weapon under the facts of this case. The trial
court is required to charge only the current and correct law of South Carolina, and
the law to be charged must be determined from the evidence presented at trial.
State v. Brandt, 393 S.C. 526, 549, 713 S.E.2d 591, 603 (2011). "An instruction
should not be given unless justified by the evidence." State v. Cooney, 320 S C.
107, 110, 463 S.E.2d 597, 599 (1995). \

In Belcher, decided one month prior to the trial in the case at hand, our supreme
court addressed and overruled a long line of cases pertaining to jury instructions
regarding the permissive inference of malice from the use of a deadly weapon.
There, the court noted, while it had long been the sanctioned practice for trial
courts in South Carolina to charge juries in any murder prosecution that the jury
‘may infer malice from the use of a deadly weapon, after "carefully scrutinize[ing]
the historical antecedents to this permissive inference," from there forward, a jury
charge instructing that malice may be inferred from the use of a deadly weapon is

o1 diSagree with the State's contention that it is not poSsiBle for a trial courtto -

- correct an erroneously given charge that malice may be inferred from the use ofa

deadly weapon because a corrective statement about the charge may give the jury
the incorrect impression it is not allowed to draw the inference. This would be true
even in situations where an initial objection is made to the charge, and Belcher

- makes clear that such an erroneous charge will not be tolerated. The court could

- have instructed the jury to disregard its previous charge concerning inferred malice

and the use of a deadly weapon and then properly charged the jury, or perhaps
fashioned some other instruction to correct the matter. Because the trial court
overruled the objection to the charge, no corrective charge possibilities were ever
broached. At any rate, regardless of whether the objection was raised at the initial
charge or the subsequent charge; I do not believe that an erroneous jury charge
under Belcher is excusable simply because the trial court would have had difficulty

correcting the charge, or that such difficulty would result in a determination thata -

| defendant in such a situation would not have been prejudiced.

13



- --fthe kﬂlnig (0 -hé;alléged assault and battery w1th mtent o
~i%5tok111) e eredy W Ny ’

-'Id g t:-ﬁIO 685 S E .’Zd at 809 The caurt further part;cularly noted ina footnote to . -




sevidence i3 presénted that would
fassault and battery with mtent to

Gom fendant dzd net sunply shoot
.mg out thexr plan to“reb the two brothers

- — ek dan e o /



16




so as to endanger the life of another without just cause or excuse, instructing the
jury that malice could be inferred by the use of a deadly weapon was nonetheless
. confusing and prejudicial where evidence was presented that would reduce,
_mitigate, excuse or justify the homicide).

Lastly, I disagree with the State's contention that any error in charging the jury on
inferred malice was harmless in light of overwhelming evidence of malice
presented at trial. Here, as noted, evidence was presented that would reduce or
mitigate the ABWIK charge. In fact, both the trial court and the State
acknowledged at trial that there was evidence presented from which the jury could
determine there was an absence of malice. I cannot conclude, beyond a reasonable
doubt, that the trial court's error in charging that malice could be inferred from the
use of a deadly weapon did not contribute to the jury's guilty verdict on the charge
- of ABWIK. Accordingly, I cannot find that the trial court's error in so charging the
jury was harmless beyond a reasonable doubt. See id. at 611-12, 685 S.E.2dat

809-10 (noting, though the court agreed that erroneous jury instructions are subject

to a harmless error analysis and acknowledged that in many murder prosecutions’
there may be overwhelming evidence of malice apart from the use of a deadly =
weapon, the error in charging that malice could be inferred by the use of a deadly
weapon could not be considered harmless beyond a reasonable doubt in that case,
. as evidence of self-defense was presented, thereby highlighting the prejudice
resulting from the charge); see also State v. Tapp, Op. No. 27129 (S.C. Sup. Ct.
filed June 6, 2012) (Shearouse Adv. Sh. No. 19 at 28) (holding error is considered
harmless when it could not reasonably have affected the result of the trial, and
notmg our Junsprudence requires the appellate court, when engaging in a harmless
error analysis, not to question whether the State proved its case beyond a
reasonable doubt, but to question whether beyond a reasonable doubt the trial error
did not contribute to the guilty verdlct) :

- CONCLUSION -

T would find the issue was raised and ruled upon below such that it is preserved for
our review, and Price did not waive consideration of the issue when he objected to

only the recharge. Further, pursuant to Belcher, I would hold the trial court erred -

in charging the jury that malice could be inferred from the use of a deadly weapon
under the facts of this case, and such error was not harmless. Accordingly, I would
reverse and remand Price's ABWIK conviction.
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judge stated, “There is some evidence in the record from which some of the testimony has indicated,
indirectly though it might be, that this was sometﬁing perhaps other than just a knocking down the
door and going in there and shooting up everybody. As so there may be somethmg there that is
sufﬁcwnt to indicate the absence of mahce in thlS partlcular case.” (R p. 731 lines 8- 14) The
judge declined, however, to instruct the jury on the law of self defense. (R. p. 745, 746, 747 lines 1

-22). The judge charged the jury- with the lesser included offense of ABHAN “(R. p. 830, lines 10 —

- p. 831, hnesl 17;p. 843, lmesll 19).

When instructing the jury on the law of ABWIK, the Judge told the Jury that mahce B

aforethought was an element of ABWIK (R. p. 827, lines 20-23) The judge also told the jury that |

-malice could be expressed or 1nferred. (R. p. 828, lmes 11-12). The Judge then mstructed the jury,

. “Now, malice inay be inferred from the conduct of a person if that conduct shows a total disregard

for human life Inferred malice may arise when the deed is done with a deadly weapon.” (R. p.
828, hnes 24 — p. 829 lines . 1-2) 'Ihe Judge then deﬁned deadly weapon. (R. p. 829, hnes 2-6).

The ]udge erred in mstructmg the jury that rnahce could be inferred from the use of a deadly

_ weapon.

' 'Aﬁer“ deliberations Began;' the jury requ.e‘sted"a writted st of: tﬁe conditions of
ABWIK. (R; p. 847, lines 8-1'0). In response to the ju_ry.’e request, the judge re-chafged the law of
ABWIK and the lesser included offense of ABHAN In ‘hi"s recharge on the iaw,of ABWIK the |
judge agaig ixneroperly inshfucted the jufy, “Malice may be inferred from the conduct which shows
a total disregard for human life. Inferted malice can arise when the deed is done with a deadly
weapen.” (R. p. 851, lines 24 —p. 85?, line 1).

The jury retuned to deliberaﬁons and the judge asked if there were any exceptions to the re- A

‘ charge. (R.p. 856, lines 2-7). Counsel for Price objected staﬁng, “Yes, Your Honor. Ijust wanted -



to ensure that you[r] instruction on the ABWIK didn’t include the language that was excluded by

State v. Belcher.” (R. p. 857, lines 21-23). The judge replied, “Well, it did to some extent because

the facts in State v. Belcher I don’t think are applicable here. State v. Belcher is limited to those -

situations involving self-defense, things that nature. However, I did in my instruction emphasize
that the defendant intentionally commits an act, which were concerns that were laid out in the
Belcher case obviously, the _deﬁ instmctions.” (R. p. 857, lines 24 — p. 858, lines 1-6). The
judge further discussed the Belcher case and then noted the exception. (R. p. 858, 869, l870, lines 1-

15). The judge erred in finding that Belcher is limited to those cases in which the defendant is

entitled to a self-defense instruction.

In State v. Belcher, 385 S.C. 597, 610, 685 S.E.2d 802, 809 (2009), decided in October of

2009, one month prior to the November 2009, trial date in the present case, the South Carolina
Suprerﬁe Court wrote, “Uﬁder our policy-making role in the common law, We hold that the ‘use of a
deadly weabon’ impliéd malice instruction has no place in a mﬁrd_er (or assault and battery with
intent to kill) prosecution where evidence is presen_ted that would reduce, miﬁgate, excuse or justify
the killing (or the alleged assault and battery with intent to kill).”

| While Price may not héve been entitled to a self-defense instruction, evidence was presented
in this case that would reduce the ABWIK to ABHAN. In one of his statements to the police the
co-defendant, Simuel, indicated that the Canniclg brothers tried to set him up. (R. p. 357, lines 1 -p.
358, lines 1-17). Deon Cannick admitted that he and his brother were in a gang named Gangsta
Disciple. (R. p. 266, lines 13 — p. 267, lines 1-20; p. 273, lines 6-8). Both Cannick brothers
admitted selling drugs. (R. p. 245, lines 1-11; p.. 492, lines 3-25).‘ When police searched the
Cannick apartment after the shobting they found cocaine, marijuana and hydrocodone pills. (R. p.

495, lines 4-25). Investgator Todd Cathoun with the Beaufort County Sheriﬁ"s Department testified
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that ‘another brother, Malik Campbell, was present on the night of the shooting and told the
investigators that he saw two subjects at the bottom of the stairs ﬁghting with his brothers Deon and
Deverol Cannick. (R. p. 700, lines 1-4). Tiah Frazier, Simuel’s niece testified that Simuel told her .
that Deon tried to rob him. (R. p. 687, lines 9-12). Chris Battle, 'Simhel’é'nephew testified about a
drug deal between Slmuel and Deon. (R. p. 691, lmes 23 - p 692 lines 1-15). The nephew
testified that Sunuel told him ¢ “the deal went bad and Deon and hrs brother got shot.” (R p. 692,

lines 16—’1 8). This is evidende ofa drug'deal gone wrong, evidence that could reduce the charge

from ABWIK to ABHAN. The judge charged the jury with the law of ABHAN. Pursuant to

Belcher, the judge erred in instructing the jury that malice could be inferred from the usé of a deadly

weapon.
' In'afﬁrming the convicﬁon, on the merits of the is'she preSented this Court first addressed
the State’s argument that the i issue was not preserved because Price did not obJect to the instruction
in the charge conference or when the court 1mt1ally charged the Jury, but only aﬁer the court :
recharged the j jury. Thrs Court wrote “We recogmze there i isa substantlal questlon as to whether )

Price preserved this issue for appeal. However, we choose to 'address the mierits of the issue. Cf.

Atl. Coast Builders &_Contractors LLC v. Lewis, Op. No. 27044 (S.C. Sup. Ct. filed May 16,

2012) (Shearouse Adyv. 'Sh'.‘ No. 17 at 15, 21) (stating "we . . . resolve the issue on preservation

grounds when it clearly is unpreserved”).” State v. Price, Op. No. 5301 (Ct.App. filed
September 5, 2011).
In adctressing the preservation ilssue, the dissent correctly vrrote: '

First, I disagree with the State's contention that the issue is not
properly preserved, or that Price somehow waived it because he
failed to object to the inferred malice instruction when initially
charged by the trial court. "In order for an issue to be preserved for
appellate review, it must have been raised to and ruled upon by the
trial judge.” State v. Dunbar, 356 S.C. 138, 142,587 S.E.2d 691,




693 (2003). As recently noted by.our supreme court, "[i]ssue
preservation rules are designed to give the trial court a fair
opportunity to rule on the issues, and thus provide us with a
platform for meaningful appellate review." Atl. Coast Builders &
Contractors, LLC v. Lewis, Op. No 27044 (S.C. Sup. Ct. filed May
16, 2012) (Shearouse Adv. Sh. No. 17 at 15) (quoting Queen's

Grant II Horizontal Prop. Reglme v. Greenwood Dev. Corp.,368
S.C. 342, 373, 628 S.E.2d 902, 919 (Ct. App. 2006)). Here, Price
specifically excepted to the inferred malice charge immediately
after the trial judge recharged the jury the allegedly offénding
language. The trial judge proceeded to address Price's concerns
pursuant to Belcher, ultimately finding Belcher inapplicable. Thus,
the matter was clearly raised to the trial judge, and the trial judge

clearly ruled upon the matter. Additionally, I find Price did not .

waive any objection to the charge by failing to object when the
matter was initially charged by the court. This matter involves two
separate charges. While Price may very well have waived his
objection to the initial  inferred malice charge by failing to
. contemporaneously object, he specifically objected to the recharge

- and did not waive his subsequent objection to this allegedly

erroneous instruction. Hence, a contemporaneous objection was
made to the second charge that malice could be inferred from the

use of a deadly weapon, and this issue is therefore preserved as to -

the second charge. Neither do I find Price's failure to object after
_the initial charge and pnor to the jury initially retiring for
~ deliberations constitutes waiver of. his right to subsequently
" challenge the recharge pursuant to Rule 20(b), SCRCrimP. This
rule provides in part as follows: "Notwithstanding any request for
legal instructions, the parties shall be given the opportunity to

object to the giving or failure to give an instruction before the jury
retires. . . . Failure to object in accordance with this rule shall
constltute a waiver of objection." Rule 20(b), SCRCrimP. Our
supreme court has specifically declined to give a strident
interpretation to Rule 20(b), instead finding an objection to a jury
charge preserved under the rule where an on-the-record ruling was
made after an opportunity for discussion, in spite of the fact that
the objection to the charge was not renewed after the conclusion of
the charge. See State v. Johnson, 333 S.C. 62, 64 n.1, 508 S.E.2d
29, 30 n.1 (1998) (holding, where appellant's request to charge was
denied on-the-record after an opportunity for discussion, Rule
20(b), SCRCrimP did not requlre appellant to renew his request at
the conclusion of the charge in order to preserve the issue on
appeal). Further, I disagree with the State's assertion that Price

could have suffered no’prejudice from the alleged error because the .

charge had previously been presented to the jury without objection.
Once Price objected to the recharge, it was incumbent upon the
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trial judge to correct any error in his charge. Thus, assuming the
charge was erroneous pursuant to Belcher and required correction,
it cannot be said Price suffered no prejudrce when the trial judge
fmled to give a corrected charge. .

State v. Price Op; }No. 5301 (Ct.App. filed September '5,‘201’1)‘.. The issue presented, that the trial

judge committed reversible error, based on State v. Belcher, when, in charging the jury on the law

of ABWIK, he 1nstmcted the j Jury that “1nferred mahce may arise when the deed is done with a

deadly weapon” when evidence was presented that would reduce the ABWIK to ABHAN and the -

* judge instructed the jury on the law of the lesser mcluded offense of ABHAN, 1s preserved for

appellate review.

In addressmg the ments and afﬁrmmg the conthlon tlus Court found that the only jury

- question created by the evidence was the 1dent1ty of the shooter The Court then held that

.. Belcher does not prohibit the trial court from mstructmg the jury
" that it may infer malice from the use. ofa deadly weapon where the
only jury question created by the evrdence is whether the defendant -
_is the person who-committed ABWIK. See Belcher, 385 S.C. at *
612, 685 S.E.2d at 810 (stating "the permissive inference charge
concerning the use of a deadly weapon remains a correct statement
of the law where the only issue presented to the jury is whether the
defendant has commrtted . assault and battery with intent to
kill"). On the facts of this case, we find no error.

Statev Pnce Op No 5301 (Ct App ﬁled SeptemberS 2011)

Identity of the shooter was. not the only Jury questron created by the evrdence Evidence e

was presented from which a jury could decide that the shooter acted without malice, warrantmg a

charge on ABHAN. Counsel respectfully subrmts that the ma]onty oplmon overlooks the

evrdence in the record correctly found by the trial Judge and conceded by the State at trial, that
would reduce or rmtlgate the ABWIK charge In. dec1d1ng to charge the j jury with the lesser

included offense of ABHAN, the  trial judge stated, “There is some evidenc_e in the record from



which some of the testimony has indicated, indirectly though it might be, that this was something
perhaps other thgn just a kndcking down the door and going in there and shooting ﬁp everybody.
As éo there may be sémethirig there that is sufficient to ‘indicate the absence of malice in this
partjcular case.” (R.p. 731, lines 7-14). The State égreed stating, “No exceptions, Your Honor. I
do want to inquire as to whether or not - - since the court ;n¢ﬁti6ned that, based on the court’s listing
of the evidence, you decided to charge ABHAN to wfﬁch we have no objection because of the
absence of, the abse;lce — the jury may ﬁﬂd that there waé an absence of malice.” .(R. p. 732, lines

19-24).

The present case is distingilished from State v. _Coleman 342 S.C. Vl72, 536 S.E.2d 387
(Ct.App. 2000), where the Court found no error in the trial judge’s reﬁsﬂ to charge the jury on the
lesser included offense of ABHAN because there was no competent '.evidcnce that the defendant
~ committed only ABHAN rathér than ABWIK. In contrast, ix‘llthe presen(i case‘théi'e»\fvas evidence in
the record that the shooter ac@ without malice, reducing the charge ﬁ‘om‘ABWIK to ABHAN. As
noted by the dissent in a footnote: | |

Though Deon did testify the shooter pointed a gun at him and,
while Deon’s hands were in the air, the man waived the gun to the
left of Deon's neck and shot him, there was evidence presented -
from which the jury could conclude that the defendants were
actually targeted for a robbery by the victims, and the defendants
managed to gain the upper hand in the situation. In other words,
given the conflicting evidence on why the shooting came about,
the jury was free to believe or disbelieve Deon's version of the
events. -

State v. Price, Op. No. 5301 n. 7 (Ct.App. filed September 5, 2011).

The dissent summarizes the evidence supporting a charge on the lesser included offense
of ABHAN writing:

Here, evidence was presented from which the jury could conclude
Price and his co-defendant did not simply shoot Deon and Deverol
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S

while carrying out their plan to rob the two brothers. Specifically,
evidence was presented that Deon had previously discussed with
Simuel obtaining ecstasy pills from Simuel on Deverol's behalf,
and Simuel had appeared at Deon and Deverol's home that day
with Price after Deon had attempted to contact Simuel that day for

the purpose of obtaining the pills. Significantly, evidence was

presented that Deon pulled a gun out as Price and Simuel
attempted to conduct a-drug transaction with Deverol and stated
"where is it at," thereby showing Price and Simuel may have, in
fact, been the target of an armed robbery. Additionally, there is

- evidence Deon, in describing the incident to an investigator stated

he heard the two men. ask if there was “any more iron up there,"
referring to guns, and mdlcatmg the victims may have, in fact,

previously pulled a gun on the defendants while in the downstairs

area. The investigator testified he found no evidence of forced

entry to. the apartment door, and Malik told the investigator that he . |

observed two subjects at the bottom of the stalrs fighting with his
brothers during the incident. Also, Simuel's niece, Tiah, testified
that on the day of the shooting, Deon had called her and asked to
talk to her ‘incle, indicating he wanted to talk to Simuel about
buying some pills, and later that day Simuel called Tiah and told
her that Deon had tried to rob him. Chris Battle, Simuel's nephew,

- corroborated that Deon called Tiah that day and asked for Simuel

because he wanted some pills, Tiah and Chris called Simuel and
told him Deon was askmg for some pills, and hours later, Simuel

called and told them that "the deal went bad." Thus, evidence was -

presented that would reduce or mitigate the alleged ABWIK,

- making the charge on inferred malice from the use of a'deadly
' weapon, unproper I find very tellmg the fact that the tnal court

recognized the presence of such evidence, specifically noting the
appropriateness of a charge on ABHAN based on evidence that the
incident was something "other than just a knocking down the door
and going in there and shootmg up everybody" but, rather, was
"sufficient to indicate the absence of malice in this particular case."
As well, the State specifically ‘conceded during the trial that the
jury could find there was an absence of mahce from the evidence.

tate v. Price, Op. No. 5301 (Ct.App. filed September S 201 1) (footnote omltted)



“In criminal cases, the appellate court sits to review errors of law only.” State v. Baccus

367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). Thus, an appellate court is bound by the circuit

court's factual fmdingé unless they are clearly erroneous. /d. If any evidence suﬁports a jury

charge, the circuit court should grant the request. State v. Brown, 362 S.C. 258, 262, 607 S.E.2d

- 93, 95 (Ct.App.2004). The majority opinion seems to indicate that the trial judge erred in
charging the jury with the lesser included offehse of ABHAN, Thé trial judge made a factual
finding that evidence was presented from which a jury could decide that the shooter acted
without malice, warranting a charge on ABHAN. The State agreed thét ABHAN was an
appropﬁafe charge. The finding was not clearly erroneous. As discussed above, there is

evidence in the record to support the ABHAN charge. Based on Belcher ﬂw trial judge'erred

in charging the jury that inferred malice may arise when the deed is done with a deadly weapon

because there was evidence presented that would reduce or mitigate the alleged ABWIK. The
erroneous inference of malice from a deadly weapon charge was not harmless under the facts of this

case. Based on the above argument, counsel seeks rehearing.

Respectfully submitted,
Kathrine H. Huégins % .
Appellate Defender

This 20th day of September, 2012.
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

, Appeal from Beaufort County
~ Honorable Thomas W. Cooper, Jr., Circuit Court Judge
Appellate Case No. 2009-147286

THE STATE,

Respondent,
VS.

DEMETRIUS UNDREUS PRICE,

Appellant.
RESPONDENT’S PETITION FOR REHEARING

On Septémber 5, 2012, this Court issued a published oijiﬁion in Which it affirmed - |
Appellant Deméfﬁus Undreus Price’s éonyictionl Sta‘tei v. Price, Op. No. 5031 (SC Ct. App. |
ﬁlévdr Sebi. 5,2012). Pursuant to ‘Rt.xle 221(aj, SCACR, Resi)ondent (“the Sta'te”') respectfully
petitions for rehéaring on the following po‘i»nts the State believes Wére misapprehéﬁded or
.ov‘erlo‘oked by this Court. |

| | Issue Preservation

Irll'Price’s 'case.,‘t"}.le Stét'e respectfully beliéves this Courf ovérlodked its argumént
regarding Priée;s failure to pfoperly preserve his challenge to the trial judge’s jury instructions.
In affirming Price’s cbﬁviction, this Court addressed the merits of Price’s appellate claim thét the
trial judge erred in inéfructing the.jury it could infer malice from the use of a deadly weapoﬁ
- without §pe§iﬁcall y deciding whether or not the issue was properly presérved for api)e]late

review. Signiﬁcahtly, despite the fact that Price was indisputably afforded an opportunity to do
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so, Price did not contemporaneously object to the trial judge’s jury instructions after the trial
Judge instructed the jury that it could infer malice from the use of a deadly weapon. Instead,
Price only later raised an objee_tion to the inference of malice instruction after the trial judge
repeated that i‘nstruetion to the jury in response toa jury request submitted after the jury began its
deliberations. Because Price did not object to.the inference of malice instruction until'after the .
charge was initially given and the jury began its deliberations, the issue was clearly not properly
preserved for appellate review. For that reason, the merits of Price’s issue wrth the jury charge
should not have been addressed by thxs Court on appeal

Generally, in order for an issue to properly be preserved for appellate review, the :
following four requrrements must be satrsﬁed durmg trial: (l) the issue must be raised to and
ruled upon by the tnal Judge (2) the issue must be rarsed by the appellant (3) the issue must be "
raised in a trmely manner; and (4) the i 1ssue must be ralsed to the tnal judge wnth sufﬁcnent
spectﬁctty J EAN HOEFER TOAL. ETAL., APPELLATE PRACTICE N SOUTl—l CAROLINA 57 (2nd ed.
2002) “Ifa party fails to properly object the party is procedurally barred from raising the issue
on appeal » State v, Johnson 363 S.C. 53 58 .59, 609 S E.2d 520 523 (2005)

Regardmg the requrrement that a tlmely objectron be ralsed a defendant must make a

_ ontemgoraneou objectlon to a percetved error dunng tnal in order to preserve the issue for

§

further revrew State V. Blalock 357s. C 74 79, 591 S E.2d 632, 635 (Ct App. 2003), see State

oV l-loffman 312 S C. 386 393 440 S.E. 2d 869, 873 (1994) (“A contemporaneous objectron is

requrred to properly preserve an error for appellate review. ”) Thus, when a percelved error

~ arises, the defendant must object at the ﬁrst opportumty to do S0 or the issue |s waived. State V.

Sullrvan 310S.C. 311 314, 426 S.E.2d 766 768 (1993), see State V. Wllllams 303 S.C. 410,

411, 401 S.E.2d 168, 169 (1991) (*“A defendant must object at his first 'oppOrtunity to preserve an



issue for appellate review.”); see also State v. King, 349 S..C. 142, 157, n.1, 561 S.E.2d 640, 647
(Ct. App. 2002) (“[N]o objection was made contemporaneously with this testimony so as to
preserve the issue for review. King's belated objection te subsequent testimony came too late.”).

. In addition to the g_eneral requirements of our issue preservation rules, the South Carolina
Rules of Criminal Procedur_e also provide specific guidance in regards to raising and preserving
an objection to a jury charge. See Rule 20, SCRCrimP (outlining the requirements for requesting
Jury instructions and objecting to a jury char_ge). Pursuant to our criminal procedure rules, a
defendant must ob_]ect to the j Jury charge as ngen or request an additional charge when afforded
the opportumty to do so in order to properly preserve an objection to a jury charge. State v.
Stone, 285 S.C. 386, 387, 330S. E 2d 286, 287 (1985) see Rule 20(a), SCRCrimP (“All requests
for legal instructions to the jury shall be submltted at the close of the evidence, or at such earlier
tlme as the trial judge shall reasonably direct, "), Rule 20(b), SCRCrimP (“Notwnthstandmg any
vrequest for legal instructions, the partles shall be given the opportunity to object to the glvmg or
| failure to give an instruction before the Jury retires, but out of the hearing of the jury. Any
objegtlon shall state distinctly the matter objected to and the grounds for objection.”). “The rule..
in this State is ﬁmily establie}.)edthat faildre td object to a charge, or failure to request an |
additional charge When the opportunity is afforded, constitutes a waiver of any right to complain
on appeal of an alleged error in the charge.” State v. Williams, 266 S.C. 325,335,223 S.E.2d

38, 43 (1976), see Rule 20(b), SCR_Cri‘mP,(“F ailure to object in accordance with this rule shall

constitute a waiver of objection.”).. “[T]he right to have the law declared may be waived by the -.

parties and, ordinarily, silence in the face of an omission from,.or error in the charge amounts to

waiver.” Williams, 266 S.C. at 335, 223 S.E.2d at 43.
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E Invthe case sub judice, Price failed to preserve any-issue with the inference of malice jury
charge by not timely and contemporaneously objecting to the jury charge before or after it was
given and by afﬁrmatively stating he had no objection to the charge. During the charge
conference on the potentlal jury 1nstruct10ns to be grven Price did not raise any issue in regards
to the inclusion of or impropriety of a charge on the jury’s ablllty to potentlally draw an’
mference of malice from the use of a deadly weapon at th'etime the trial judge discussed the
assault and battery with intent to kill (“*ABWIK") charge h’ezintended to give. Subsequently,
after the inference of malice charge had 'been' presented to the jury, the trial judge inquired if
Price had any objection to the jury instructions, and'Price i‘ndicated he djd not. Cf. State.v.
Armistrong, 263 S.C. 594, 600, 211 S.E.2d 889, 892 (1975) ("-‘.At the conclusion of the charge, an
opportunity was afforded to ceunsei to make any ebjections 'thereto"; No objectio'n was rnade that

the instructions given were ina'dequate nor were any additional requests made to the couit. The '

_ failure to tlmely request a specific charge or charges constltuted a waiver of any nght to

complain_ on appeal of asserted errors m the charge ) By fallmg to object to the inference of

mahce mstructron before or after the charge had been glven and by allowmg the jury to retrre and'

~ begin delrberatrons w1thout objection, Pnce warved any issue with the mference of malrce -

' mstructron See Rule 20(b), SCRCrimP (“Fallure to object in accordance with th1s rule shall

constitute a walv_er of objectlon.”).

~ Subsequently, after the jury was instructed and began its deliberations, the jury submitted
a request necessitating further instruction on the ABWIK charge. Before bringing the jury back ‘
out, the trial judge indicated he intended to re-instruct the jury exactly as he did before and’
offered Price an opportunity to raise any iexceptions to the proposed re-instructions. Once again‘,

Price did not object or raise any issue in regards to the inference of malice charge that had



already been presented to the jury. Thereafter, the trial judge re-instructed the jury on ABWIK:
‘exactly as he had dene during the initial jury charge and again instructed the juryon ihfe_rring‘
“malice. Only after the trial judge had instructed the jury on inferrjng malice for the seeo_hd time
did Price raise an objection to the charge. Thus, at the point in trial Price finally objected to the
inference of malice charge, the proper time to raise a timely quectiorl to that 'i.nstruction had long
since pas_sed from beth a eroeedural and practical standpoint, harticularlj in light of the fact the .

~ jury had begun deliberations and twice heard the allegedly improper instruction prior to Price’s

vﬁrsvt and only'_objection. See, e.g., State v. Williams, 319 S.C. 54, 56, 459 S.E.2d 519, 520 (Ct.
App. 1995) (“The trial court had no obligation in this case to' give the irrstruction that. Williams
| requested because the time for Wlllrams to properly request a partrcular mstructron had , |
passed.”). Therefore, Prlce s untimely objectlon was rnsuﬁ'rcrent to preserve the i rssue for
appellate review. Cf. State v. Wallace, 392 S.C. 47, 56, 7Q7 S.E.2d 45 1,455 (Ct..App. 2011)
(“This issue is not preserved because‘ the evidence had already been pres_e‘nted‘to the jtlry before
~ Wallace made any objection to it.”) | |

Because Price did nbt object to the‘inference of »hrallee jury charge' when it was initially
- given,, l’rice)waitred any issue he might have had with that charge. See State v. Smith, 279 S.C. ‘.
440, 442., 308 S.E.Zd 794, 794-795 (1983) (“Error is claimed by reason ef the trial judge’s |
- charge to the jury concemmg the tmplrcatlon of malice from the use of a deadly weapon. No
'objectron to the jury instruction was raised at trial. The questron therefore i rs not avarlable for our
review.”). Slgmﬁcantly, in addrtron to not objecting to the initial jury instructions, Prlce
' specrﬁcally assured the Judge he had no objectron to the charge as glven which mcluded an
mstructwn on the Jury s ability to potentrally draw an mference of mallce from the useof a

deadly weapon. See State v. Rios, 388 S.C. 335, 342, 696 S E.2d 608, 612 (Ct. App. 2010)
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. occurred Defense counsel s Ione objectlon was well aﬁer the mmal admlssmn of the chokmg

(“Even after the trial court specifically asked if there were any objections to the charges given, ‘

" Rios responded, ‘None.” By failing to contemporaneously object to the jury charges, Rios has
- waived his right to allege error on appeal.”). As Price did not contemporaneously raise a timely
objectionfto'the initial jury charge, Price cannot raise an objection to the charge for the first time

~ onappeal. Sée State'v. Sampson, 317 $.C. 423, 427, 454 S.E.2d'721, 723 (Ct. App. 1995)

o ,(ﬁnding'unt:hallenged rulih'gs are the law of the 'case); see also Bennett v Wilbro Inc., 310 S.C. S

i 371 374, n. 1 426SE2d 812 813(Ct App 1992) (“Bennett did not object to the charge on

contnbutory neghgence therefore it becomes the law ot the case ”)

F urthermore because Pnce falled to ralse a contemporaneous objectton to the jury charge -

n -at his ﬁrst opportumty to do 50, Pnce could not later ob_|ect to the Jury re-charge and use that
' objectton to preserve hisi 1ssue wrth an mstructton already presented to the Jury wrthout objectlon
| See Hoﬂinan, 3128. C at 393 440 S E. 2d at 873 (“A contemporaneous obJectlon is requrred to

' properly preserve an error for appellate rev1ew Here the record shows no such preservatlon

//

' mcrdent " (c1tat10ns omltted)), State v. Noms 253 S C 31 40 168 S E 2d 564 568 ( 1969)
‘ ,'.(“[T]he objectton of the appellant upon the stated ground came too late because it was made after T
‘the objectlonable evndence had been admltted "). A rulmg to the contrary would mean Pnce was '_ ) *"
. permltted to remam srlent followmg the presentatlon of an allegedly objectxonable charge and |
: then thhhold his objectton unttl after the jury began dellberatlons and no way remalned for the ~

;tnal Judge to correct the' percelved' error wrth the charge other than to grant a mrstrlal Cf State -

Assummg the mference of malice jury instruction had been improper in Price’s case, the trial judge would have
been unable to correct the error because he could not simply tell the jury that they could not infer malice from the

" - use of a deadly weapon since that would not have been a correct statement of the law. See State v. Belcher, 385
- -8.C. 587,612,n.9, 685 S.E.2d 802, 810 (2009) (instructing that the solicitor is not prohibited from arguing to the
~jury that malice should be inferred from the use of a deadly weapon). Thus, the timing of Price’s objection left the

trial judge with no way to cure the error even assuming that one had occurred. That fact is one of the reasons our
issue preservation rules requtre a timely and contemporaneous objection in order the preserve an issue for appellate

6 -



M, 277 S.C. 222, 226, 284 S.E.2d 786, 789 (1981) (“Failure to,contemporaneously object
' to the question now advanced as prejudicial cannot be later bootstrapped bya motion for‘a

| mrstrial Any objection to the testimony was waived. ). However, such a result is srmply not
permitted. See Rule 20(b), SCRCrimP (1dent1fy1ng the appropnate tlme to object to an

allegedly-lmproper jury instruction and instructing that the failure to object in accordance with

‘the rule constitutes a waiver of the asserted objection to the jury instruction); see, e.g., State v.
' Penland 275 S C. 537 538, 273 S.E.2d 765 766 (1981) (“One may not preserve a vice until he

learns what the result w111 be and then take advantage of the error on appeal ”) Therefore

Price’s lone objection to the repetmon of the mference of mallce mstructron in the Jury re-charge

.did not properly preserve the issue + for rev1ew because the ObjeCtIOl’l was not tlmely and not
) | rarsed at Pnce s first. opportumty to object to the percenved error with the instruction.? Cf. Kosko
 v. Kohler, l76‘! Conn. 3_83, 390, 407~ A2d 1909, 101.2_ (Conn. 19_78) ¢ ‘.’I’he plalntrﬂ' claims error in
the »use of the term ‘agents,’ o.n,the grbundthat no eytdence of an agency relatibnship had been -
: presented, yetthe plaintitf did not.object,vvhen the'charge was given jinitiall'y'. The objection - |
surfaced only aﬂer the recharge on the next dav; the enception vvas therefore not timel'y.’.’). |
In this case, Price walved any objectlon to the tnal _;udge s jury instructions on inferring -

mahce from the use of a deadly weapon because (l) Price dnd not contemporaneously object to

the charge at his first opportumty to do $O; (2) Price specifically indicated he had no objection to

review.. See l-ioffman, 312 S5.C. at 393, 440 SE2d at 873 (“A contemporaneous objection is required to properly
preserve an error for appellate review.”); see also Wallace, 392 S.C. at 56, 707 S.E.2d at 455 (**Corporal Crompton

had already testified without objection that Wallace made the statement identifying the bag as his. As the trial )udge .

~ observed during the hearmg, ‘I cant do anythmg about somethmg that 's already happened.” ™).

2 Furthermore even if the issue wnh lhe jury: re-charge was properly preserved despite the fact Pnce raised no
- objection to the inference of malice charge at his first opportunity to,do so, Price could have suffered no pre_)udrce
from this alleged error because the allegedly improper charge had already previously been presented to the jury
without objection in the mmal charge, which precluded Price from challenging the earlier unobjected-to identical
instruction. Cf. State v. McHoney 363 S.C. 53,:58-59, 609 S.E.2d 520, 523.(2001) (holding an issue with allegedly
bolstering testimony was not preserved because a contemporaneous objection was not raised to the testimony during
. redirect examination and further finding the challenged testlmony was merely cumulatrve to other identical
testimony from the same witness).
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’ any issue w1th the tnal Judge s Jury mstructtons for appellate revrew

the tnal judge’s jury 1nstructrons that mcluded the subsequently—challenged charge; and 3) Prlce

drd not object to the charge before the Jury rettred and began 1ts deliberations. In afﬁrrnmg
Pnce s conviction, this Court drd not decrde whether Price properly preserved hlS objectron to

the trial Judge S jury 'mstructtons for appellate review and, mstea_d; addressed the merits of

- Price’s challen_ge to'the jury charge. HoWever, beCause Prlce.failedfto properly preserve his =
‘ obJectton to the j jury charge thts Court should- not have addressed the tssue on appeal See St S

.v ‘v Dunbar, 356 S C. 138 142 587 S.E.2d 691 694 (2003) (“An issue that was not preserved for E

revrew should not be addressed by the Court of Appeals[ ]") Accordmgly, thlS Court should

rehear Prtce s case and afﬁrm Pnce s convrctlon aﬂer ﬁndmg Pnce farled to properly preserve

N ‘- .
¥

: Conclusron‘

Based on the foregomg reasons coupled with the arguments ratsed in the F inal Bnef of

L Respondent and durmg oral argument the State respectfully asks that the Court reconsrder thlS -

. matter rehear the case, and afﬁrm Pnce s convrcttons and sentence aﬁer ﬂndmg any objectron to

L j:the tnal Judge ] Jury mstructtons was not properly preserved for appel]ate review.”

Respectfully submttted

ALAN WILSON .
Attorn_ey General - .

. Notwrthstandmg Price’s failure to properly preserve hts issue wrth the rnference of malrce Jury charge, thts Court
" . properly affirmed Price’s conviction in light of the spectﬁc facts and circumstances of Pricé's case. See State v.
~ Coleman, 342 S.C. 172,177, 536 S.E.2d 387, 389-390 (Ct. App. 2000) (holding Coleman was notentitled toa -
charge on assault and battery of a high and aggravated nature after finding Coleman’s manser of shooting the victim -

during the course of an armed robbery; which mvolved deliberately pointing the gun at the victim’s head, coupled

- with the severity of the victim’s wounds, which were nearly fatal, only supported an inference Coleman’s actions .

~ were reasonably calculated to kill or cause great bodrly harm), tate v. Tyndall; 336 S.C. 8,21, 518 S.E.2d 278, 285
.+ (Ct. App. 1999) (“A lesser included offense instruction is required only when the evrdence warrants such an T
* instruction; and it is not error to refuse to chargé.a lesser included offense where there is no evidence that the’

defendant committed the. lesser rather than the greater offense.”); see also Belcher, 385 S.C. at 612, 685 S.E.2d at

- -810 (“The permtsswe inference charge concemmg the use of a deadly weapon remains a correct statement of the.” “.

law where the only issue presented to the Jury is whether the defendant has commttted murder (or assault arid battery

‘wrth intent to kill."™).
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JOHN W. McINTOSH
Chief Deputy Attorney General
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

: Appeal from Beaufort County
Honorable Thomas W. Cooper, Jr., Circuit Court Judge
Appellate Case No. 2009-147286

" THE STATE,

Respondent,

VS,

!

DEMETRIUS UNDREUS PRICE,
" Appellant.

. PROOF OF SERVICE

IR Ellen R. DuBois, certify that I have served the within Respondent’s Petition for
Rehearing on Appellant by depositing two copnes of the same in the Umted States mall
* postage prepald addressed to: . : .

Kathrine H. Hudgins, Esquire -

S.C. Commission on Indigent Defense
Post Office Box 11589

Columbla, SC 2921 1

I further certlfy that all partles required by Rule to be served have been served.
This 19th day of September, 2012 '
SN K. Dvd%m

ELLEN R. DuBOIS'
Legal Assistant

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727
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Appellate Case No: 2009-147286

e
Alan Wilson

John W. Me¢lntosh
Salley W. Elliott.
Ka‘thrine H Hudgms;

Price, Appellant

_After carefu] consmeranon of the State:s pctmon for rehearing,

A_peutlon for rehearmg 1s demed

the Court is. unable

Columbia; Ssuth:Carolina
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The South Carolina Court of Appeals

The State, Respondent,
V.
‘Demetrius Price, Appellant.

' Appellate Case No. 2009-147286

 ORDER DENYING PETITION FOR REHEARING

After careful consideration of Demetrius Price's petition for rehearing, the Court is -
‘unable to discover that any material fact or principle of law has been either
-overlooked or disregarded, and hence, there is no baS1s for grantmg a reheanng

- Accordingly, the petition for reheanng is demed : :

- Columbia, Sdﬁth Carolina . -

cc: -
Alan Wilson _
John W. McIntosh
Salley W. Elliott
Kathrine H. Hudgins
Mark R. Farthing
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