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placed in the appropriate attorney’s box on this day o&p\r 20 to attorneys of record or .
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ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected 6n the Electronic File
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STATE OF SOUTH CAROLINA ) | IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )} | FOR THE SEVENTH JUDICIAL CIRCUIT
)| |
BEVERLY DALE JOLLY and )
BRENDA RICE JOLLY, )
) C/A No. 2016-CP-42-1592
Plaintiffs, )
V. )
) ORDER
CROSBY VALVE, LLC, et al. )
)
Defendants. )
)

ORDER ON DEFENDANTS® FISHER CONTROLS INTERNATIONAL, LL.C AND
CROSBY VALVE, LLC’S MOTIONS TO QUASH PLAINTIFFS’ TRIAL SUBPOENAS

Before the Court are Defendants Fisher Controls International, LLC (“Fisher”) and Crosby
Valve, LLC’s (“Crosby” or collectively “Defendants”) motions to quash Plaintiffs’ trial
subpoenas.  For the reasons set forth below, the Defendants’ Motions to Quash should be and

therefore are denied.

BACKGROUND

XX 8 o

Plaintiffs served Defendant Fisher and Defendant Crosby with trial subpocnasocon ng 127
U m 5l

o A
2017 for trial beginning July 24, 2017. The trial subpoenas were served via hangdeligry
: ~

I8 .
Federal-Express to the law firm of Bouch Leath & Seekings at 92 Broad St., Charles@), 8@94 L.
~ -
s \D o
and were signed for by McLeod (misspelled McCloud by carrier). Counsel for Fisher and.Crosby,
- -
Yancey McLeod concedes that he was the recipient of the hand-delivered subpoenas.

On July 20, 2017, Defendants filed motions to quash the trial subpoenas of both Defendant

Fisher and Defendant Crosby.
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LAW AND ANALYSIS

Defendants claim Plaintiffs’ trial subpoenas are not valid “in that Fisher (and Crosby) is

not a resident of South Carolina and was not served pursuant to the rule.” Defs’ Mot. to Quash at
1. Defendants’ argument fails to recognize that Defendants Fisher and Crosby are parties to this -

action who have submitted to the jurisdiction of this Court. They are not merely non-party

witnesses.

Rule 45, SCRCP, only allows non-parties to quash a trial subpoena. The rule states in

pertinent part, as follows:

(3)(A) On timely motion, the court by which a subpoena was issued, or
regarding a subpoena commanding appearance at a deposition, or production or
inspection directed to a non-party, the court in the county where the non-party
resides, is employed or regularly transacts business in person, shail quash or modify
the subpoena if it: :

(i) fails to allow reasonable time for compliance; or

(i) requires a person who is not a party nor an officer, director or managing
agent of a party, nor a general partner of a partnership that is a party, to trgyel
more than 50 miles from the county where that person resides, is employed or 5
regularly transacts business in person, except that, subject to the provisiof8 of &3
clause (c)(3)(B)(ii1) of this rule, such a person may in order to attend tr{3l be\;
commanded to travel from any such place within the state in which the trial isheld
or -

(o) -
(iii) requires disclosure of privileged or otherwise protected matter@nhd @ :
exception or waiver applies; or :’ =
(iv) subjects a person to undue burden. ~

Rule 45(c)(3)(A), SCRCP (emphasis added). Rule 45 thus provides that only a non-party may

quash a subpoena for geographic or travel reasons, and even then a non-party may be subpoenaed

to attend trial from anywhere in the state.

parties:

The rule does provide a mechanism for quashing a trial subpoena, but again only for non-

(B) If a subpoena.. . .
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(iii) requires a person who is not a party nor an officer, director or
managing agent of a party, nor a general partner of a partnership that is a party,

to incur substantial expense to travel from the county where that person resides, is

employed or regularly transacts business in person, the court may, to protect a

person subject to or affected by the subpoena, quash or modify the subpoena or, if

the party in whose behalf the subpoena is issued shows a substantial need for the

testimony or material that cannot be otherwise met without undue hardship and

assures that the person to whom the subpoena is addressed will be reasonably
compensated, the court may order appearance or production only upon specified
conditions.
Rule 45(c)(3)(B), SCRCP (emphasis added). There is simply no provision for a party to quash a
trial subpoena because the party resides outside the county or even the state.

In contending that they cannot be compelled to attend trial because they are corporations,
Fisher and Crosby ignore the key fact that they are parties to this case. Their status as nonresident
corporations does not change the fact that they have submitted to the jurisdiction of this Court by
making a general appearance and litigating this case to trial. A general appearance constitutes a
voluntary submission to the jurisdiction of the court. See, e.g., Stickland v. Consel. Energy Prod.
Co., 274 S.C. 554, 555, 265 S.E.2d 682, 683 (1980);
Brays Island Plantation, Inc. v. Harper, 245 S.C. 399, 405, 140 S.E.2d 781, 784 (1965).

The Court should reject Defendants’ arguments that the only mechanism to secure trial
testimony from Fisher and Crosby’s corporate representatives is through a Rule 30(b)(6)
deposition. There is no authority for the proposition that Plaintiffs cannot obtain live testimony
from a party to this case. Rule 32 references the use of depositions of “witnesses” that reside more
than 100 miles from the courthouse, not parties.

Defendants contend that Plaintiffs can present the testimony of the Defendants from
depositions taken in other cases from other states. Defendants overlook the fact that, in addition

to the reality that these Defendants are parties to the instant actions, that these other depositions

are piecemeal, from other cases in other jurisdictions, and generally must be read in from paper



transcripts.! It is only fair that Plaintiffs be allowed to question Defendants, through their
representatives, through live testimony at trial. In-person testimony will cértainly aid the jury’s
understanding of the relatively complex issues presented in this case regarding Defendants’

wrongful conduct in manufacturing and marketing asbestos products without a warning and their

knowledge of-the danger.

Finally, there is also no merit to Fisher and Crosby’s contention that Plaintiffs’ method of
service was deficient. The Editor’s Notes to the 2002 Amendments to Rule 45 confirm that a

subpoena may be served on a corporation and that such service may be made on the corporation’s

attorney:

The first 2002 amendment amends Rule 45(b)(1) to
permit service of subpoenas by the same method as used to serve a summons,
and complaint. =

S
First, in addition to in hand service of the subpoena, service on an individu&g
could be made by leaving the subpoena at the person’s home or usual place &
abode with a person of suitable age and discretion then residing there &

»/({/ provided in Rule 4(d)(1). Second, a subpoena could be served on
/ individual, @ corporation, or a partnership by registered or certified md_ig
return receipt requested and delivery restricted to the addressee
under Rule 4(d)(8). In addition, the person or the person’s attorney may
accept service under Rule 4(j).

L1 HY 52435 1102

1

Notes to 2002 Amendments, Rule 45, SCRCP (emphasis added).

Further, subsection (j) of Rule 4 defines acceptance of service and provides that “[n}o other
proof of service shall be required when acceptance of service is acknowledged in writing and

signed by the person served or his attorney, and delivered to the person making service. The

| Defendants also, in contending that Plaintiffs must rely only on Rule 30(b)(6), appear to be of
the position that Plaintiffs must conduct discovery and preserve trial testimony in the same
deposition and in the same sitting.  This fundamentally undermines the purpose and value of

discovery in a civil case.
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acknowledgement shall state the place and date service is accepted.” Rule 4(j), SCRCP (emphasis
added).

In addition, Rule 5(b), SCRCP applies to all service requirements listed in any South
Carolina Rule of Civil Procedure. Subsectibn (b)(1) of Rule 5 provides that unless the Court orders
that service on the party must be made personally, then whenever “service is required to be made
upon a party represented by an attorney the service shall be made upon the attomney.” Id. Rule 5
even defines delivery as meaning “handing it to the attorney or the party or leaving it at his office
with his clerk or other person in charge thereof.” Jd.

Here, the Court never 6rdered that either Defendant Fisher or Defendant Crosby were to
be served personally in circumvention of Rule 5(b)(1), therefore Defendant Fisher and Defendant
Crosby “shall” be served by their attorney of record in the pending case pursuant to Rule 5(b)(1).
Secondly, Plaintiffs have provided the Court with Defendants’ acknowledgment of acceptance of

service in wntmg and signed by the person served or his attorney. Finally, Plaintiffs se@d tl&tly,

\‘ k

e

valid subpoenas for attendance at trial, issued pursuant to Rule 45, served on Defenda@s pl@lant
Q) [AS T

to rule Rule 5(b)(1) and acknowledged by Defendant through signature of accepta.uce of <'érvu;e

L T
pursuant to Rule 4(j). Rules 4, 5 and 45, SCRCP. ~
o~
CONCLUSION o

Therefore, Plaintiffs are entitled to an Order denying Defendants’ motions to quash
Plaintiffs’ trial subpoenas and for an order compelling Defendant Fisher and Defendant Crosby to
comply with Plaintiffs’ trial subpoenas and appear at trial to give live testimony in Plaintiffs’ case-

in-chief.

I‘-




For the reasons set forth above, Defendants Motion to Quésh 1s DENIED and Defendants
Crosby and Fisher are ORDERED to appear and present a corporate representative for examination
at trial.

SO ORDERED.

Chief Justice JearFeat(Ret.)

Supreme Court of South Carolina




