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PER CURIAM: Samuel T. Brick appeals from the circuit court's order dismissing
his appeal from the Richland County Planning Commission, arguing the circuit
court erred (1) by not applying collateral estoppel regarding Fairways
Development, LLC's argument that it is a necessary party to the appeal, (2) by
dismissing the case based on a lack of timely joinder because the joinder of a
necessary party 1s not jurisdictional, and (3) in interpreting and applying a local
government ordinance as it applied to a determination of indispensability regarding
joinder of an intervening party. We affirm' pursuant to Rule 220(b), SCACR, and
the following authorities:

1. As to the first issue: Newton v. Zoning Bd. of Appeals for Beaufort Cty., 396
S.C. 112, 116, 719 S.E.2d 282, 284 (Ct. App. 2011) ("Appellate courts regard
appeals from zoning decisions in the same manner as appeals from other circuit
court judgments in law cases."); Kurschner v. City of Camden Planning
Comm'n, 376 S.C. 165, 173-74, 656 S.E.2d 346, 351 (2008) (applying the
standard of review used in an appeal from a zoning board to an appeal from a
planning commission); Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d 731,
733 (1998) ("It is axiomatic that an issue cannot be raised for the first time on
appeal, but must have been raised to and ruled upon by the trial [court] to be
preserved for appellate review.").

2. As to the second issue: Rule 74, SCRCP ("Except for the time for filing the
notice of appeal, the procedure on appeal to the circuit court from the judgment
of an inferior court or decision of an administrative agency . . . shall be in
accordance with the statutes providing such appeals."); id. ("Notice of appeal to
the circuit court must be served on all parties within thirty (30) days after
receipt of written notice of the judgment . . . ."); S.C. Code Ann. § 6-29-
1150(D)(1) (Supp. 2015) ("An appeal from the decision of the planning
commission must be taken to the circuit court within thirty days after actual
notice of the decision."); Spanish Wells Prop. Owners Ass'n v. Bd. of
Adjustment of the Town of Hilton Head Island, 295 S.C. 67, 69, 367 S.E.2d 160,
161 (1988) ("A development permittee is a necessary party to an appeal of its
permit."); Smith v. S.C. Dep't of Soc. Servs., 284 S.C. 469, 471, 327 S.E.2d 348,
349 (1985) (holding an applicant for food stamps could not amend her appeal to
the circuit court to include additional grounds for appeal after the thirty-day
filing period expired); Austin v. Bd. of Zoning Appeals, 362 S.C. 29, 38-39, 606

"'We decide this case without oral argument pursuant to Rule 215, SCACR.



S.E.2d 209, 214 (Ct. App. 2004) (holding the rules of civil procedure allowing
parties to amend their pleadings are inapplicable when the circuit court sits in
its appellate capacity).

3. Asto the third issue: Futch v. McAllister Towing of Georgetown, Inc., 335 S.C.

598,613, 518 S.E.2d 591, 598 (1999) (noting an appellate court need not
address remaining issues if the determination of a prior issue is dispositive).

AFFIRMED.

HUFF, A.C.J., and KONDUROS and GEATHERS, JJ., concur.
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PETITION FOR REHEARING

Appellant, Samuel T. Brick, pro se, pursuant to Rule 221, SCACR, respectfully requests
this Honorable Court to rehear and reconsider its determination to affirm the lower court in this
matter. The issues noted in this Court’s Per Curiam Order are intertwined with the specific
reason for the lower court’s dismissal being that Appellant did not join the Intervenor, Fairways
Development, LLC within thirty (30) days of the Planning Commission’s denial of Appellant’s
appeal. Otherwise, timeliness is not an issué. The lower court specifically found in her Order to
allow the Intervenor to join the action, “The motion to intervene was made before any action was
taken on the appeal; thus this Court finds that the motion to intervene was timely.” (R. p. 14).
The lower court stated, “Although the Appellant timely filed his appeal and sent a copy of his
appeal to Fairways within thirty days of his receipt of the Planning Commission’s Order, he

failed to join Fairways to appeal within the time prescribed by statue. This failure was fatal to




his appeal.” S.C. Code 6-29-1150 (D)(1) does not address joinder and states only, “An appeal
from the decision of the planning commission must be taken to the circuit court within thirty
days after actual notice of the decision.” The General Assembly’s statutory construct
acknowledges joinder that might be in excess of the period within which an appeal can be taken.
In addressing appeals by a property owner in Section (D)(2) it requires a request for pre-
litigation mediation in accordance with mediation procedures set forth in S.C. Code 6-29-1155
(A). Those procedures provide, “A person who is not the owner of the property may petition to
intervene as a party, and the motion must be granted if the person hés a substantial interest in the
decision of the planning commission.” Such a petition to intervene obviously will occur more
than thirty (30) days after the Planning Commission’s decision and only after the property owner
has been provided a mediator to whom the request may be made. This is relevant because it
shows the General Assembly is more interested in the inclusion of interested parties in land

development matters than having strident and unimportant limitations restrict legitimate issues.

Spanish Wells Prop. Owners Ass'n. v. Bd. Of Adjustment of the Town of Hilton Head
Island, 295 S.C. 67, 367 S.E.2d 160 (1988) (hereinafter, Spanish Wells) is the South Carolina
judicial authority that requires joinder of an interested party, specifically a development
permittee in appeals from local administrative decisions regarding property development.
Spanish Wells bases its decision on judicial economy. Such economy is noted as necessary to
bind the developer to the decision in case an appellant is successful. The Supreme Court in
Spanish Wells addressed the timeliness issue by affirming the circuit court’s Order which
provided leave to the Appellant to join the development permittee within fifteen days of the
Order. That limitation obviously was in excess of thirty days from the Planning Commission’s

decision.



This appeal specifically is to the Planning Department’s approval of the develbper’s plan
to disregard the county Green Code’s bonus provisions instead developing the project with no
munmum lot sizes and its further approval of the develdper’s disregard of the Green Code
requirement for a specified limitation of impervious surfaces in the developed areas. Both of
these matters are development issues and have no relation to the landowner’s rights to develop.
This matter specifically relates to legal interpretations of local ordinances relating to green

development. It does not address the property zoning or the landowner’s zoning rights.

Spanish Wells states the sole question in its decision is whether a permittee is a necessary
party to an action to revoke a development permit. Among other things, it is so the permittee can
be bound by any decision. In the instant case, Intervenor is a participant and would be so bound.
Appellant alleges Intervenor Fairways Development, LLC is not the developer. The Planning
Commission awarded its development permit to an agent of an engineer company contracted by
for Longcreek Associates, LLC, otherwise not referred to in the project application, to plan and
develop it. Intervenor, Fairways Development, LLC, was not a part of that plan or otherwise
involved in the development. As landowner it may have profited by its success but it was not
developing the land. On Appellant’s appeal that the permit did not follow the requiremenfs of
the Green Code, the Planning Commission’s examination of the appeal found a previously
unknown participant to be the project developer. That individual, Ron Johnson, testified at the
Planning Commission’s hearing that he was the developer and had expended substantial funds in

| that role. The testimony was incorporated in the decision as a factual. finding. (R. pps. 66-69;
Johnson portion p. 69) Appellant was faced with a number of choices as who should be joined
and v;'ho might be interested and bound in accordance with judicial economy to the findings of

the appellate court. Spanish Wells understood this potential dilemma in land development cases



whose administration is not always open to the public by approving of the circuit court’s action
in that case in which the court authorized joinder at a later time. The actual developer in the
instant matter is a matter of conjecture. Appellant has demonstrated he is not averse to joining a

developer as an interested party should one present itself.

Appellant, had a basis that Fairways Development, LLC was not such a party of interest
by its previous court representations and argued that before the circuit court. Even if this
Honorable Court considers the circuit’s court’s rejection of the doctrine of collateral estopple as
proper, which decision Appellant requests the Court to reconsider, Appellant still alleges that
Fairways’ previous conduct in stating disinterest is a proper factor for the circuit court to
consider in determining its status as a necessary party. Furthermore, it is a factor that supports
the administrative agencies’ findings in not treating Fairways Development, LLC as the
permittee or developer. Generally, an appellant court must accept such findings unless they are
arbitrary, capricious, have no reasonable relation to a lawful purpose, or if the agency abused its
discretion. Restaurant Row Assocs. v. Horry County, 335 S.C. 209, 216, 516 S.E.2d 442, 446
(1999). See also the arguments below at pages 8-11regarding findings as to the identity of the

developer.

In particular, Appellant alleges the following with regard to the first two issues stated in
its affirmation of the lower court’s dismissal of the appeal. Appellant considers the third issue
as mooted should the Court’s rehearing of the matter determine the lower court exceeded its
authority by findings in variance to that of the fact finding reviews and administrative action and

by applying the thirty (30) period with regard to joinder in this matter.



First Issue: While Appellant was appealing the second Planning Department permit, he
complained of secret conduct in the project’s administration and filed an action under the
Freedom of Information Act (FOIA), S.C. Code Ann. §§ 30-4-10. Appellant sought declaratory
relief seeking, among other things, the return of the project to the Planning Department. FOIA
Section 30-4-100 authorizes declaratory and injunctive relief. For any action requesting
declaratory relief, Section 80 of the Uniform Declaratory Judgments Act (S.C. Code Ann. § 15-
53-80) requires that all persons shall be made parties who have or claim an interest which would
be affected by the declaration. Appellant assumed Fairways, as landowner of the project, would
meet the Declaratory Judgment Act requirement and added it as a party to the FOIA proceedings.
Fairways then moved that it was not such a party stating it had no interest in the FOIA matter
notwithstanding Appellant’s requests in that proceeding, which requests are similar to the instant
proceeding, that the project be returned to the Planning Department for revised administrative
action. The Richland County Circuit Court heard the motion and, based on Fairways’
representations, granted the removal motion. Fairways now declares such an interest and alleges
it is such that it requires Fairways to be determined a necessary party to the instant appeal.
Appellant argued and briefed this matter before the lower court stating the issue of Fairways’
interest in the matter already was litigated and should not be litigated again. Appellant noted the
potgnﬁal inequities of his dependence on a circuit court’s decision in collateral ongoing litigation
finding Fairway’s disinterest in the same project only later to face dismissal for not joining |

Fairways as an interested party in comparable litigation regarding the same project.

With respect to this Honorable Court’s determination that an issue cannot be argued and
raised for the first time on appeal, but must have been raised to the trial court and ruled upon to

be preserved for appellate review, Appellant points out that the issue was argued before the trial



judge during the hearing on Fairway’s Motion to Dismiss (R. pps. 184/185; Transcript pps. 18-
19); that it was raised in Appellant’s Memorandum of Law and Answer to Fairways’ Méﬁon to
Intervene (R. p. 89; Page 3 of the Answer) and in Appellant’s Affidavit in Response to the
Motion to Intervene (R. p. 93; Page 3 of the Affidavit); that it was further argued in Appellant’s
Motion to Amend (R. p. 101; Page 3 of the Motion); and it was argued in response to Fairways’
Motion to Dismiss in a section entitled, “Appellant’s Attempted Joinder of Fairways” (R. pps.
116 and 117; Pages 5 and 6 of the Response) and Appellant’s Affidavit to Fairways’ Motion to
Dismiss (R. p. 135; Page 5 of the Affidavit). The arguments before the trial court did not state
the issue to be collateral estopple but the matter was described sufficiently for the lower court to
understand the equitable issue and the application of collateral estopple as its remedy. Wilder
Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731 (1998). The basis behind this remedy is
equitable fairness in prosecuting cases as well as judicial economy with a court’s disposition of

factors regarding the same issue not being litigated again.

As to the lower court’s ruling on the matter, the issue of Fairways’ interest is paramount
to the dismissal. The circuit court’s ruling that Fairways had that interest is a specific rejection
of the argument that it did not and that the matter had been previously litigated with the court
ruling it did not have sufficient interest even with regard to a specific statutory and accordingly,
jurisdictional requirement. A trial court’s decision expressly in opposition to a party’s
contention is sufficient to preserve the issue for appellate review. Wilder Corp. v. Wilke, id, pps.
77 and 79. The trial court, in ruling on the motions to dismiss, stated that her decisions were
made, “After considering the law, the memoranda submitted by the parties, the arguments of
counsel, and all matters submitted.” (R.pps. 5 and 9). She obviously considered but did not

apply collateral estopple.




\D

Appellant requests this Honorable Court to reexamine this issue and, even if it continues
to determine that the circuit court was not required to consider it as determinative of the matter,
that this Honorable Court determine it nevertheless should have been considered by the circuit
court in its findings that Fairways was developer of the project. Such conduct as not being
interested in a project being disapproved or returned with a full reexamination through a
declaratory action as was being litigated in the FOIA proceeding is not ordinarily expected of a
project developer who has invested heavily in a green code application. Ron Johnson
voluntarily appeared and testified that he was the developer. (R. p. 69). No Fairways agent or
representative appeared in that action and the Planning Commission found Johnson to be the

developer even though there is no other evidence of his connection to the project.

This Honorable Court makes reference regarding Appellant’s attempts to amend his
appeal. Appellant however never pursued this motion with the lower court or in his appeal of
that court’s action. The issue was mooted by the lower court joininé Intervenor Fairways to the

proceedings.

Second. Appellant’s appeal was dismissed by the Circuit Court because he did not join
Fairways within thirty days. This Honorable Court cites Rule 74, SCRCP, stating appeals to the
circuit court from a judgment of an administrative agency must be in accordance with the
statutes providing such appeals and that notice of such appeal must be served on all parties
within thirty (30) days after receipt of written notice of the judgment. Notice of the appeal was
served on counsel for Fairways (R. p. 98) thhm thirty (30) days of the administrative final

decision'. The trial court acknowledged that Appellant sent Fairways a copy of the appeal within

! Rule 5 (b), SCRCP, states whenever service is required or permitted to be made upon a party represen}ed by an
attorney the service shall be made upon the attorney or by mailing it to him. Service was made by email and



the prescribed period (R. p. 8). The trial court’s decision is that Appellant did not join Fairways
within thirty (30) days. Rule 19, SCRCP has no specific period within which joinder must be
accomplished. Rule 74 does not relate to joinder, as addressed in Spanish Wells with regard to
land development appeals. There is no question Appellant met the jurisdictional requirements of

S.C. Code Ann. § 6-29-1150 (D)(1) in perfecting his appeal of the Planning Commission’s

decision.

Such Section 1150 provides some help with regard to an appeal from a planning
commission relating to land development and the record that formulates its basis. Subsection
1150(B) states all actions on land development plans and subdivision plats must be maintained as
a public record. The public permit is the public land development record at the center of this
appeal and, in the instant matter, is the formal record of the Planning Department’s approval %,
Richland County’s Development Review Team’s actions on a land development permit requests
otherwise are secret (R. p. 25). Th'e Planning Department never determined that Fairways
Development LLC, the owner of the property, is its developer and never treated it as such. The
Richland County Green Code (R. pps. 202-209j, requires a property owner to submit the request
for utilization of its green provisions on its land. Section 26-186(e) of the Green Code states the
concept plan and existing features site analysis plans for a green code project must be prepared
and submitted by the landowner applicant or the developer. Appellant app@ed the Planning
Department’s staff action to the Plaﬁning Commission under S.C. Code Ann. § 6-29-1150 (C)

and its local progeny. As noted above, the Planning Commission, in its denial of the appeal,

accepted by Fairway’s attorney, who after Appellant discussed the matter with him had requested such service. The
receipt of that service is evidenced by the return email thanking the Appellant for serving him.

2 Note the permit is to John D. Champoux without any affiliation to a company or otherwise. Mr. Champoux is the
Registered Landscape architect who certified the project sketch plans prepared by Sustainable Design Consultants,
Inc. for Longcreek Associates, LLC. Mr. Champoux from Sustainable, (R. p. 43) forwarded the development )
request to the Planning Department. Longcreek Associates LLC otherwise is an unknown party to the proceedings,
the application being on behalf of a developer indicated as Fairways Development Group.

8



found Mr. Ron Johnson to be the developer, not Fairways. That final fact finding body’s denial
of Appellant’s appeal is what was before the circuit court and now is before this Honorable Court
based on an alleged failure by Appellant to provide notice of the appeal to the landowner within

thirty (30) days.

A trial court acting as an appellate body must support factual findings of the
administrative body acting in an appellate capacity in land development issues if there is any
evidence to support the findings and if they are not influenced by an error of law (4ustin v. Bd
Of Zoning Appeals, 362 S.C. 29, 36, 606 S.E. 2d 209 (Ct. App. 2004)). The Green Code
ordinance is clear that when an owner applies for green code application on its property, a
developer can utilize its provisions.3 The administrative findings in the instant matter provide
public records that exclude Fairways, as developer in the proceedings. The public records
provide three differing choices neither of them clear as to someone who should be joined in the
appeal. The stated permittee, John Champoux, is not a developer but a landscape architect. The
Planning Department permit makes no indication of his role otherwise as the developer. The
importance of this is that Spanish Wells relates specifically to whether a permittee is a necessary
party to an action to revoke a development permit. It states that this insures the most vitally
interested party’s participation in the appellate process. The Supreme Court stated this serves
judicial economy. While not addressing the timeliness of the joinder, the Spanish Wells court
related that the trial court in its review granted the motion to dismiss stating the developer was a
necessary party and allowing the appellant fifteen days leave to join. The appellant instead of
conforming to that order and joining the developer appealed the decision. The Supremé Court

adopted the lower court approach by affirming its order without further comment. Accordingly,

3 See discussion of Section 26-186 (e) above.



the Supreme Court has by inference rejected the harsh result of dismissing an appeal because a
necessary party is not joined within 30 days. That especially is relevant in the instant case
because it is unclear just who the developer really is. The public record of the administrative
action does not identify just who the developer is. It is to an engineer who certified the sketch
plans for a company working for another company, neither of whom are related to the
Intervenor. The Planning Commission found Mr. Ron Johnson , a stranger to the process, to be
the developer. Appellant attempted to amend his appeal, among other things, to join Fairways.
Such an amendment however was mooted by the trial court’s joinder of Fairway’s with
Appellant’s approval. Appellant disagreed the joinder should be as to a necessary party but had
no objection to a joinder otherwise (R. pps. 13-14). Appellant did not pursue an amendment of
the appeal. The Spanish Wells adoption of the trial court’s leave to the appellant to join a party,
obviously well after an initial thirty (30) day period, is specifically relevant in the instant
proceedings. Should a party come to the court and demonstrate interest in the appeal, it is clear

Appellant would not object.

The circuit court, acting as an appellate judicial body, in a de novo manner, found
Fairways Development, LLC to be the development permittee (R. pps. 7-8). It based its decision
on the owner signing the application, rejecting that the owner signed it on behalf of another
entity, Fairways Development Group. It disregarded the findings of the Planning Department
and Planning Commission and that Fairways did not act as the developer in the approval process
(R. pps. 7-8) . Counsel for Richland County explained the history and need for the owner to sign
an application, indicating along the way that someone other than Fairways was the developer (R.
pps. 169-171). The circuit court misinterpreted or ignored that argument and that the Green

Code has different requirements for landowners and developers. It disregarded that the

10




applications were signed on behalf of Fairways Development Group and that it was a separate
entity and treated as such in the Planning Department and Planning Commission administrative
process. The Planning Department and the Planning Commission knew that the Fairways
Development Group was not the landowner but possibly the developer. There is no public
record, however as to whom that group is or as to what it is. The project Subdivision Review
Applicatioh, to meet the requirements and not be forced to resubmit the application a third time
was signed by Fairways Development, LLC. The Planning Department awarded the
development permit to the individual who forwarded the packet the second time. (R. p. 49).

- There is no indication anywhere that the permittee is an agent of Fairways Development, LLC.
The circuit court based its decision solely on the fact that Fairways Development, LLC signed
the application. Such a signature made Fairways a property owner applicant but not the project
developer. Under Spanish Wells, judicial economy for such a project is not to the owner but to
the developer. The owner does not invest in the process. The developer does. The owner does
not devise where the lots go, what sizes they are, or how the developer follows the required code
provisions. The developer does those things. Should a developer indicate interest in the matter,
Applicaht would have no objection to its joining the Intervenor as a party to the proceeding.
Appellant contends there is no jurisdictional period of limitations within which such joinder is
required.

Appellant requests this Honorable Court to reconsider its decision affirming the circuit
court’s findings, to apply the principles set forth in Spanish Wells and the doctrine of collateral
estopple as to Intervenor’s interest in the project, and to return the matter to the Circuit Court for
its de novo review of the Richland County Green Code’s provisions as they relate to minimum

lot size and the requirement for enforcement of a 50% pervious surface in the developed areas;

11




AND FOR SUCH OTHER RELIEF AS THIS HONORABLE COURT MAY DEEM

APPROPRIATE.

Very respectfully submitted, m
TR
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The South Carolina Court of Appeals

Samuel T. Brick, Appellant,
V.

Richland County Planning Commission and Fairways
Development, LLC, Intervenor, Respondents.

Appellate Case No. 2014-000583

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
%«4 W J.
u w
' J.
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Columbia, South Carolina

cc:  Samuel T Brick
Michael Brian Wren, Esquire
Tobias Gavin Ward, Jr., Esquire
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County Planning Commission, dtd. May 31, 2013 70

Return to Appeal on Behalf of Respondent Richland County Planning
Commission, filed June 5, 2013: 72

Appellant’s Response to Richland County Planning Commission Motion to
Dismiss Appeal, dtd. July 31, 2013 74

Appellant’s Affidavit and Response to Appellee’s Motion to Dismiss
Appeal, dtd. August 21, 2013 79



Motion to Intervene by Fairways Development LLC, dtd.
June 14, 2013, w/o Certificate of Service

Appellant’s Answer to Motion to Intervene, dtd. July 31, 2013

Appellant’s Affidavit in Response to Fairways Development LLC
Motion to Intervene, with Appendices, dtd. August 21, 2013

Appellant’s Motion to Amend Notice of Appeal, dtd. June 27, 2013

Fairways Development LLC’s Motion to Dismiss Appeal with
attachments, dtd. June 14, 2013

Appellant’s Response to Fairways Motion to Dismiss, July 31, 2013

Appellant’s Affidavit in Response to Fairways Development LLC
Motion to Dismiss with Appendix 1, dtd. August 21, 2013

Appellant’s Notice and Motion for Reconsideration
Transcript of Proceedings (R. pp. 165-1-198]),

Richland County Planning Commission’s Record on Appeal, w/o
numbered submissions, dtd. May 31, 2013

Richland County Planning Commission’s Supplemental Record on
Appeal, without numbered submissions, August 15, 2013

Section 26-186 of the Richland County Code (App. C-10 of # 7, above)

(The Richland County Green Code)

Section 26-89 of the Richland County Code (App. C-6 of # 7, above)
(Residential, Single Family, Low Density Zoning District)

Section 22 of the Richland County Code, (Definitions (Lot Adjacent))

85

87

91

99

104

112

131

153

165-1

199

201

202

210

213

Section 26-34 of the Richland County Code (Development Review Team)214

Section 26-54 of the Richland County Code (Subdivision Review and
Approval)

Electronic Communication by Law Clerk advising of Appeal

Sth Judicial Circuit Public Index of Samuel T. Brick v. Richland County
Planning Commission, Case No. 2013CP4001643.

215

216

218
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Affidavit of R. Steve McNair, Exhibit B1 to Intervenor/Respondent’s
Motion to Lift Automatic Stay and to Require Appellant to Post
a Bond Pursuant to Rule 241 SCACR 222

Excerpt of Tax records relating to portion of Villages Project, Exhibit F
to Appellant’s Return to Intervenor/Respondent’s Motion to
Lift Automatic Stay 225

Deed of 20.28 acres of portion of Villages Project, Exhibit E to

Appellant’'s Return to Intervenor/Respondent’s Motion

to Lift Automatic Stay 227
Sustainable Design Consultants, Inc. internet display of projects,

Exhibit D to Appellant’s Return to Intervenor/Respondent’s

Motion to Lift Automatic Stay 229
Complaint, amended and supplemented filed by Samuel T. Brick

(2012-CP-40-7337), Appellant’s FOIA Complaint 234
Notice of Appeal to Court of Appeals, dated March 11, 2014 253 ~\
Sketch/Concept Plans for The Villages at Longcreek, prepared for
Longcreek Associates, LLC, dtd. Nov. 7, 2012, and provided to the
Circuit Court by Respondent Richland County Planning Commission

As part of the Official Record in the proceedings. 255-261

See above regarding appendices and exhibit to Appellant’s Notice
of Appeal and Appeal to the Circuit Court for amended inclusions at 262-321

Certificate of Counsel

The undersigned hereby certifies in accordance with Rule 210, SCACR, the Amended

Record on Appeal contains all material proposed to be included by any of the parties and not any

other material.
=~ C(--\\“\.
___(w\_:;\w \?2 N\
Samuel T. Brick, Appellant, Pro se
December ﬂ 2014,



STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

Case Number: 2013-CP-400-1643
SAMUEL T. BRICK,

)
)
)
)
)
)
PLAINTIFF, )
)
Vs, ) ?__1 = .
) ORDER b 5 <
RICHLAND COUNTY PLANNING ) _C‘?,if—\ iy =
COMMISSION ) (_)" —
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) DTN

This matier came before the Court on August 30, 2013 al a heuring;:’—;-';(m "?“)(mwu;;
Development, LLC's ("Fairways") Motion to Dismiss. Present at the hearing were Samuel T.
Brick ("Appellant™), pro se, and Toby Ward, Esquire, counsel for Fairways. After considering
the law, the memoranda submitted by the partics, the arguments of counsel, and all matters

submiticed, Intervenor Fairways' Motion to Dismiss is GRANTED.

BACKGROUND

On November 7, 2012, Fairways submitted an application and sketch conceplt plan for a
project, known as "The Villages at LongCreek," to the Richland County Planning and

Development Services Department for review and approval.  After its submission, the

apphication was approved by the Richland County Development Review Team ("DRT") at its

meeling, which was held on November 29, 2012, [n accordance with Richland County

Ordinance Section 26-54(c)(3)d.1.[b}{3], the Appellant and Monika Iskersky appealed the

decision of the DRT 1o the Richland County Planning Commission on December 20, 2012.
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Upon the Planning Commission’s affirmance of the DRT's decision on February 4, 2013,
the Appellant (iled an Appeal and Notice of Appeal with the Richland County Clerk of Court on
March 18, 2013. Therealter, on June 17, 2013, Fairways filed a motion to dismiss based the
Appeltant's atleged lack of standing and failure to join Fairways, the development permittee, in
the appeal. The Richland County Planning Commission also filed a motion to dismiss on June S,
2013, Moreover, on June 17, 2013, Fairways filed a motion to intervene in the action because il
was not a named party to the appeal. At the hearing held on August 30, 2013, this Court granted

Fairways' motion to intervene as a party.

ISSUES
1.) Should Fairways' motion to be dismiss be granted due to the Appellant’s alleged lack of
standing 1o appeal the decision of the Richland County Planning Commission to the
Richland County Circuit Court?
2.) Should Fairway's motion to be dismiss be granted because the Appellant failed to join

Fairways, the development permittee, in his appeal?
DISCUSSION

1. Standing
Sections 26-54(c)(3)(d)(5) and 26-58(f) of the Richland County Code of Ordinances permit a

person with a" substantial interest” in the decision of the planning commission to appeal to the
circuit court. These appeals are taken in accordance with applicable laws of the State of South
Carolina. By permitting the Appellant to appeal the decision of the DRT to the Planning
Commuission and ruling on the merits of his appeal, the Planning Commission implicitly
determined that the Appellant had a sufficient interest in the development project at issue, as

appeals from the DRT could only be made by the applicant, a conliguous landowner, or adjacent



landowner. See Richland County Ordinance § 26-54(¢)(3)(d)(1)(b)(3). Consequently, this Court
finds that any arguments refuling the Appeltant’s interest in the decision of the Planning
Commission have been waived, and the Court declines lo address any arguments challenging the
Appellant's interest in the Planning Commission's decision,

i Fatlure to Join Fairways in the Appeal

tn Spanish Wells Prop. Owners Ass'n, Inc. v. Bd. of Adjustment of Town of Hilton Head

Island, 295 S.C. 67, 69, 367 S.E.2d 160, 161 (1988), the South Carolina Supreme Court held that

a development permittee is a necessary party to an appeal of its permit. Further, in Friends of

Mcl.eod, Inc. v. City of Charleston, 376 S.C. 610, 615, 658 S.E.2d 544, 546 (CtL. App. 2008)

vacated due to an agreement mooting the case, 384 S.C. 438, 682 S.E.2d 488 (2009), the Court

held that fatlure to file and serve notice on a necessary party within the statutory period to appeal
was fatal to an appeal from a zoning board decision.

In this case, the Appellant failed to join Fairways in the appeal and challenges Fairways
designation as the development permitiee. Specifically, the Appellant points to the Subdivision
Review Application and the Sketch Plan submitted to the Richland County Planning and
Development  Services Department, which names "Fairways Development Group (John
Bakhaus)" as the applicant. Each of these documents is signed by "Fatrways Development, LI.C
By: John T. Bakhaus." The Appellant noted that Fairways Development Group 1s an "entirely
separate eniity unincorporated in the State of South Carolina.”  Further, according to the
Appellant's assertions, Fairways Development, LLC was not an active participant i the
proceedings before the DRT or the Planning Commission.  However, this Court finds that
argument unavailing.  Although the Subdivision Review Application and Sketch Plan were

submitted in the name of "Fairways Development Group (John Bakhaus)," they were cach signed

0
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by the registered agent for Fairways Development, LLC on behalf of Fairway Development,
LLC. Thus, the Court finds that Fairways is the development permittee in this maiter.

5.C. Code 6-29-1150(D)(1) requires that an appeal from the decision of the planning
commission be taken to the circuit court within thirty days after actual notice of the decision.
According to the Appellant, he received actual notice of the Planning Commission's decision on
March 11, 2013. Subsequently, the Appellant filed a Notice of Appeal and Appeal on March 18,
2013, which was filed within thirty days of the Appellant receiving actual notice of the decision,
as required by S.C. Code §6-29-1150(D)(1). Although the Appellant timely filed his appeal and
sent a copy of his appeal to Fairways within thirty days of his receipt of the Planning
Commisston's Order, he failed to join Fairways to appeal within the time prescribed by statute.

‘This failure was fatal to his appeal.

In Friends of Mcleod Inc., the parties, by consent order, joined the necessary party to the

appeal. Friends of McLeod, tnc., 376 S.C. at 612, 658 S.E.2d at 545. However, in that case, the

Court still found the appeal to be untimely because the appellant failed to join the necessary
party within the statutorily required time to appeal. Id. at 613-15, 658 S.E.2d at 545-46. In this
matter, Fairways moved 1o intervene as a party, and that motion was granted on August 30, 2013.
However, this intervention does nol save the Appellant's defective appeal.  In order for the
Appellant to have perfected his appeal (o the circuit court, he would have had to join Fairways in
the appeal by April 9, 2013, For this reason, the Court finds that Fairways' motion dismiss

should be granted.

Q""n
2



ORDER

For the foregoing reasons, Intervenor Fairways LLC's Motion to Dismiss is GRANTED.

AND IT S SO ORDERED. W

DeAndrea Gist Benjamin
Presiding Judge

December /7 , 2013
Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
‘ ) Case Number: 2013-CP-400-1643
SAMUEL T. BRICK, )
)
PLAINTIFF, )
)
VS, )
) ORDER
RICHLAND COUNTY PLANNING )
COMMISSION )
)
DEFENDANT. )
)

This matter came before the Court on August 30, 2013 at a hearing on Richland County
Planning Commission's ("Planning Commission™) Motion to Dismiss. Present at the hearing
were Samuel 1. Brick ("Appellant"), pro se, and Michael Wren, Esquire, counsel for the
Richland County Planning Commission. After considering the law, the memoranda submitted by
the partics, the arguments of counsel, and all matters submitted, Defendant Richland County

Planning Commission's Motion (o Dismiss is GRANTED.

BACKGROUND

On November 7, 2012, Fairways submitted an application and sketch concept plan for a
project, known as "The Villages at LongCreck," to the Richland County Planning and
Development  Services Department for review and approval.  After its submission, the
application was approved by the Richland County Development Review Team ("DRT™) at its
meeting, which was held on November 29, 2012. In accordance with Richtand County
Ordinance Scction 26-54(c)(3)d.1.[b}[3], the Appellant and Monika Iskersky appealed the

decision of the DRT o the Richland County Planning Comumission on December 20, 2012,

Q\



Upon the Planning Commission's affirmance of the DRT's decision on February 4, 2013,
the Appcllant filed an Appeal and Notice of Appeal with the Richland County Clerk of Court on
March 18, 2013. Thereafter, on June 17, 2013, Fairways (iled a motion to dismiss bascd the
Appeliant’s alleged lack of standing and failure to join Fairways, the development permitice, in
the appeal. The Richland County Planning Commission also filed a motion to dismiss on Junc 53,
2013, Moreover, on June 17, 2013, Fairways filed a mouon to intervene in the action because it
was not a named party to the appeal. At the hearing held on August 30, 2013, this Court granted
Fairways' motion to intervene as a party.

ISSUES

1.) Should Fairways' motion to be dismiss be granted due to the Appellant's alleged lack of
standing to appeal the decision of the Richland County Planning Commission to the

Richland County Circuil Court?

DISCUSSION

I Standing

Sections 26-54(¢)(3)(d)(5) and 26-58(1) of the Richland County Code of Ordinances permit a
person with a" substantial interest" in the decision of the planning commission to appeal (o the
circuit court. These appeals are taken in accordance with applicable laws of the State of South
Carolina, specifically S.C. Code § 6-29-1150(D)(1), which docs not limit standing {o appeal a
property owner, S.C. Code § 6-29-1150(D)(2), and S.C. Code § 6-29-1155(A). The last two
code scctions provide standing specitically to appeal to property owners and individuals with a
substantial interest in the decision of the planning commission. By permitting the Appellant to
appeal the decision of the DRT to the Planning Commission and ruling on the merits of his
appeal, the Planning Commission implicitly determined that the Appellant had a sufficient

2
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interest in the development project at issue, as appeals from the DRT could only be made by the
applicant, a contiguous landawner, or adjacent landowner.  See Richland County Ordinance §
26-54(c)BUD(D)(L)3).  Conscquently, this Court finds that any arguments refuting the
Appeltlant’s interest in the decision of the Planning Commission have been waived, and the Court
declines {0 address any arguments challenging the Appellant's interest in the Planuing
Commission's decision.

1L Failure to Join Fairways in the Appeal

This issue was not raised by the Richland County Planning Commission in its motion 1o
dismiss; however, it was raised in a companion motion (o dismiss made by Fairways
Development, LILC. For reasons set forth in that order, this Court has dismissed the Appellant’s
appeal.

ORDER

For the foregoing rcasons, Defendant Richland County Planning Commission’s Motion to
Dismiss is GRANTED.

AND IT IS SO ORDERED.

DeAndrea Gist Benjamin
Presiding Judge

December ~/7 , 2013
Columbia, South Carolina

W



STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
| : ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
v ) Case Number: 2013-CP-400-1643
SAMUEL T. BRICK, )
PLAINTIFF, ) e
) om
(o]
VS, ) -
) ORDER ~
RICHLAND COUNTY PLANNING ) B
COMMISSION ) PR
) E AR
DEFENDANT. ) i
)

This matter came before the Court on August 30, 2013 at a hearing on Fairways
Development, LLC's motion to intervene.  Presenl at the hearing were Samuel T. Brick
("Appellant™), pro se, and Toby Ward, Esquire, counsel for Fairways. After considering the law,
the memoranda submitted by the parties, the arguments of counsel, and all matters submitted,

[nfervenor Fairway's Motion to Intervene is GRANTED.

BACKGROUND

On November 7, 2012, Fairways submitted an application and sketch concept ptan for a
project, known as "The Villages at LongCreek," to the Richland County Planning and
Development Services Department for review and approval.  After its submission, the
application was approved by the Richland County Development Review Team ("DR'T") at ils
meeting, which was held on November 29, 2012, In accordance with Richtand County
Ordinance Section 26-54(c)(3)d.1.[b][3], the Appellant and Monika Iskersky appealed the

decision of the DRT to the Richland County Planning Commission on December 20, 2012.

Vo
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Upon the Planning Commission's affirmance of the DRT's decision on February 4, 2013,
the Appellant filed an Appeal and Notice of Appeal with the Richland County Clerk of Court on
March 18, 2013, "Thereafter, on June 17, 2013, Fairways filed a motion to dismiss based the
Appellant’s alleged lack of standing and failure to join Fairways, the development permitiee, in
the appeal. The Richland County Planning Commission also filed a motion to dismiss on June S,
2013, Moreover, on June 17, 2013, Fairways filed a motion to intervene in the action because it
was nol a named party to the appeal. At the hearing held on August 30, 2013, this Court granted

Fairways' motion to intervene as a party.

DISCUSSION
Rule 24(a), SCRCP governs intervention as a matter of right. Following the submission
of a timely application, "any person shall be permitied to inlervene in an action when the
applicant claims an interest relating to the property or transaction which is the subject of the
action and he is so situated that the disposition of the action may as a practical matter impair or
mpede his ability to protect that interest." Rute 24(a)(2), SCRCP. However, a person will not
be permitted to intervene if their interest would be adequately protected by existing parties. d.

In [n re Horry Cnty, Stale Bank, 361 S.C. 503, 508, 604 S.E.2d 723, 725 (Ct. App. 2004), the

Court stated that an intervenor must: " (1) establish timely application; (2) assert an interest
relaiing (o the property or transaction which is the subject of the action; (3) demonstrate that it is
in a position such that without intervention, disposition of the action may impair or impede its
ability 10 protect that interest; and (4) demonstrate that its interest is inadequately represented by
other parties.”

[n this matter, the Appcllant consented to Fairways' motion to intervene. However, the

Appetlant objected 1o Fairways' designation as a "necessary party." During oral argument, this

\"S



Court declined to make a ruling regarding whether Fairways was a necessary party; the Court
simply granted Fairways motion o intervene.
Although the Appellant consenled to the Fairways' intervention, this has Court

noncetheless applied the factors set forth in [n e Horry Cnty. State Bank. The Court will address

each factor in tarn.

As to the first factor, Appellant filed his appeal and notice of appeal on March 18, 2013,
and Fairways filed its motion to intervene on June 17, 2013. This motion to intervene was made
before any action was taken on the appeal; thus, this Court finds that the motion to intervene was
timely. As to the second factor, Fairways submitted the application and sketch concept plan for
the development at issue. As the owner of the property at issue, Fairways has an interest in the
properly. The Court also finds that the third element was satisfied; as the applicant for the major
subdivision and owner of the property, Fairways ability {o proceed with the development may be
impaired or impeded if it were not permitted to intervene in the action. And finally, this Court
also finds that Fairways' interest would not be adequately protected by the Richland County
Ptanning Commissian, the only remaining party to the suit.

In order to determine whether another party will adequately protect the interest of an
intervenor, the Court should consider three factors: (1) whether the cxisting parties will
undoubtedly make all of the intervenor's arguments; (2) whether the existing parties are capable
and willing to make such arguments; and (3) whether the intervenor offers different knowledge,
experience, or perspective on the proceedings that would otherwise be absent. Id. at S.C. 505-
09, 604 S.E.2d at 726 (Ct. App. 2004). The Richland County Planning Commission would not
undoubtedly make all of the Fairway's arguments; in fact, the Richland County Planning

Commission asserted different arguments in its motion to disimiss than were asseried by
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Fairwuys in its own motion to dismiss. Finally, as the landowner and developer of the property,
Fairways' has a different perspective than the Richland County Planning Commission serving as
the interpreter of its ordinances.

ORDER
For the foregoing reasons, Fairways LLC's Motion to Intervene is GRANTED.

AND I'T IS 50 ORDERED.

i

De/Andrea Gist Benjamin
Presiding Judge

December Mi?ﬁ, 2013
Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
Samuel T. Brick, individual, and on g S
Behalf of all others similarly situated, ) Civil Action No.: 2012-CP-40-7337
Plaintiff, § % 2
) ORDER ¥y L
v ) o, P
) ) ) ‘@ A -
Richland County; Tracy Hegler, in her ) o T
official capacity while serving as ) R A
Richland County Planning Director, and ) C:,«% 2
mdividually; Sparty Hammeltt, in his ) ‘ %33 ‘,)?1
official capacity, while serving as Assistant ) =R
Administrator, Richland County, and ) o
individually; Patrick Palmer, in his )
official capacity while serving as Chairman, )
Richland County Planning Commission, )
and individually; and Fairways )
Development, LLC, )
)
Defendants. )
)

This matter came before the Court at a hearing on January 28, 2013 on the separate
Motions to Dismiss filed by Defendant Fairways Development, LLC (“Fairways™) and
collectively by Defendants Richland County; Tracy Hegler (“Hegler”), in her official capacity
while serving as Richland County Planning Director, and individually; Sparty Hammett
(“Hammett”), in his official capacity, while serving as Assistant Administrator, Richland
County, and individually; and Patrick Palmer (“Palmer™), in his official capacity while serving as
Chairman, Richland County Planning Commiission, and individually (“the Richland County
Defendants™). The Court also heard Fairways’ Motion for Sanctions pursuant to Rule 11,
SCRCP. Present at the hearing were Plaintiff Samuel Brick (“Plaintiff”), who appeared pro se;
Michael Wrenn, Esquire, and David DeMasters, Esquire, counsel for the Richland County
Defendants; and Tobias Ward, Esquire, counsel for Fairways. After considering the law, the
briefs filed by the parties, the arguments of counsel, and all matters submitted, the Richland
County Defendants’ Motion to Dismiss is DENIED; Fairways’ Motion for Sanctions is
DENIED; and Fairways® Motion to Dismiss 1s GRANTED.
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At a hearing on February 20, 2013, the Honorable J Cordell Maddox, Jr. granted
Plaintiff’s Motion to Amend the Complaint. On February 26, 2013, Plaintiff filed an
Amended Complaint, removing allegations against :Defendants Hegler, Hammett, and
Palmer in their individual capacity. The Amended Comélaint makes allegations against
these Defendants in their official capacity only. The R{ichlaﬁd County Defendants and
Fairways again ﬁled motions to dismiss and Fairways filed a. motion for sanctions. This
Order addresses the motions to dismiss and, ‘rggtio_h_for sanctions filed as to the original
Complaint only. |

FACTS

In July 2012, Fairways submitied an appiication to the Richland County Planning and
Develop_mént Services Department to develop approximately. 100.7 acres of land. This
development implicates the “Green Code” or Section 26-186 of the Richland County Code of
Ordinances. The Development Review Team was to review sketch plans for Fairways’ proposed
development on August 9, 2012. Plaintiff alleges that Richland County, through its agents
Defendant Hegler'and Defendant Hammett, held a private meeting of the Development Review
Team on August 8, 2012 to discuss and approve the sketch plans. The sketch plans were
approved at the August 9, 2012 meeting.

On August 24, 2012, Plaintiff appealed the decision of the Development Review Team to
the Richland County Planning Commission. The Planning Commission held a public hearing on
October 1, 2012 in order to review the decision of the Development Review Team. During the
proceedings, Plaintiff alleges that Defendant Palmer, acting as Planning Commission Chairman,

asked the other members of the Planning Commission to join him in a private executive session.

A motion was adopted to allow an executive session to obtain Jegal advice. Defendant Hegler

was invited to join the Planning Commission in this session. Plaintiff alleges that this executive
session was unauthorized; as it did not meet the criteria to hold a meeting closed to the public
pursuant to S.C. Code Ann. Section 30-4-70 (Rev. 2007).

Plaintiff filed the present action on October 31, 2012, requesting injunctive or equitable
relief and asserting various violations of the South Carolina Freedom of Information Act (FOIA),
5.C. Code Ann. § 30-4-10, et. seq., against the Richland County Defendants. The basis of
Plaintiff’s Complaint is that he is entitled to injunctive relief or a declaratory judgment because

the Richland County Defendants failed to comply with the FOIA. There are no causes of action

\



alleged against Fairways in the -original Complaint. The Richland County Defendants and
Fairways filed motions to dismiss the original Complaint.

1. Fairways’ Motion for Sanctions

In lts MOthH for Sanctions, Fairways clalms that Plaintiff has no basis to believe that the
FOIA applies to Fa1rways therefore Plaintiff commenced the present action to delay the
development project. Puisuant to Rule 11, SCRCP, Fairways requests sanctions in the form of
_A_attomey:_s_f__;’ff:es .and costs it incuired in defending against Plaintiff’s claims.

Plaintiff is an attorney but is not licensed in South Carolina. Rule 11, SCRCP provides

that “[a] party who is not represented by an attorney shall sign his pleading . . ..” “The signature
of . .. [a] party constitutes a vertificate by him that he has read the pleading, motion or other

paper; that to the best of his knowledge, information and belief there is a good ground to support
it; and that it is not interposed for delay.” Rule 11(a), SCRCP.

There are no allegations in the original Complaint that Fairways violated the FOIA. At
the hearing, Plaintiff explained that Fairways was named as a party pursuant to Rule 19, SCRCP
or Rule 20, SCRCP, and the Declaratory Judgment Act. It is clear that Plamtiff’s purpose in
naming Fairways in this action was not to delay the project but was instead based upon Fairways
as a party in interest. Plaintiff brought Fairways into the action on a good faith basis. Therefore,
Fairways’ Motion for Sanctions is DENIED.

2. Fairways’ Motion to Dismiss

Fairways® Motion to Dismiss pursuant to Rule 12(b)(6), SCRCP is based on three
grounds: (1) the FOIA applies only to a public body, not a person such as Fairways; (2) there is
no private cause of action against Fairways under the FOIA; and (3) Plaintiff has not alleged any
violation of the FOIA by Fairwavs.

When deciding a motion to dismiss, the question to be considered is whether, in a light
most favorable to the plaintiff, and with every doubt resolved in his behalf, the complaint states
any valid claim for relief. Doe v. Marion, 373 S.C. 390, 645 S.E.2d 245 (2007); Overcash v.
South Carolina Elec. & Gas Co., 364 S.C. 569, 614 S.E.2d 619 (2005). “A motion to dismiss
should not be granted if facts alleged and inferences reasonably deductible therefrom would
entitle the plaintiff to any relief on any theory of the case.” Slack v. James, 356 S.C. 479, 483
589 S.E.2d 772, 773-774 (Ct. App. 2003).
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There are no allegations in the original Complaint that Fairways violated the FOIA. At
the hearing on the motions to dismiss the original Complaint, Plaintiff clarified that no FOIA
violation is alleged against Fairways. Therefore, to the extent that any FOIA vidlatién is alleged
against Fairways in the original Complaint, Fairways’ Motion to Dismiss based upon the original
Complaint is GRANTED. |

3. Richland County Defendants’ Motion to Dismiss

The Richland County Defendants move to dismiss Plaintiff’s original,g;ompléint pursuant
to Rules 12(b)(2) and (6), SCRCP, on the basis that Defendants Hegler, Hammett, and Palmer
are improper parties to this action because the FOIA applies only to civil, injunctive relief as to a
“public body” and not individual defendants.

The FOIA “contains a civil enforcement provision granting standing to a South Carolina
citizen to seek injunctive relief against a violation of any FOIA provision.” Cricket Cove
Ventures, LLC v. Gilland, 390 S.C. 312, 327-28, 701 S.E.2d 39, 47-48 (Ct. App. 2010). S.C.
Code Ann. Section 30-4-100(a)(2007) provides that “[a]ny citizen of the State may apply to the
circuit court for either or both a declaratory judgment and injunctive relief to enforce the
provisions of this chapter in appropriate cases . ...” “The FOIA was created to allow citizens to
be advised of the performance of public officials and of the decisions that are reached in public
activity and in the formulation of public policy.” Id. at 328, 701 S.E.2d at 48 (emphasis added).

Defendants Hegler, Hammett, and Palmer are not public officials pursuant to the FOIA.
The South Carolina Court of Appeals has determined that sheriffs are subject to the FOIA
because the office is created by the South Carolina Constitution, which “authorizes the election
of a sheriff as a county officer.” See Burton v. York County Sheriff’s Dept., 358 S.C. 339, 594
S.E.2d 888 (Ct. App. 2004)(citing Botchie v. O’Dowd, 299 S.C. 329, 332 n. 3, 384 S.E.2d 727,
729 n. 3 (1989)). Similarly, county council members are public officials and may be sued in
their official capacities under the FOIA. See Cricket Cove Ventures, 390 S.C. at 328, 701 S.E.2d
at 48.

Defendants Hegler, Hammett, and Palmer do not hold elected public offices. Members of
the Planning Commission are appointed by the Richland County Council and members of the
Development Review Team are appointed by the Planning Director. Therefore, any action
against Defendants Hegler, Hammett, and Palmer in their individual or official capacities under

the FOIA is improper and their Motion to Dismiss the original Complaint is GRANTED.
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ORDER
For the reasons set forth above, it is ORDERED that: (1) Defendant Fairways’ Motion
for Sanctions is-DENIED; (2) Defendant -Fairways’ Motion to Dismiss pursuant to Rule
12(b)(6), SCRCP is GRANTED; and (3) the Motion to Dismiss filed by Defendants Richland
County, Heglér, Hammett, and Palmer pursuant to Rule 12(b)(2) and (6), SCRCP is GRANTED.
AND IT IS SO ORDERED. '

ALISONRENEE LEE
- Présiding Judge

SOMAT L Qe 1
LOlUIncia, woutn Larsiina

- April 16, 2013
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~ STATE OF SOUTH CARGLINA

). IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) L . :
) Civil Action No. 12-CP-40-7337
Samuel T. Brick, individually,andon = )
behalf of all others similarly situated, ) >
: ' ) M =
o
Plaintiff, ) R (;;ﬁ =3
) ORDER ' (’) .—%‘ j
v. ) T
Richland County, ) - 3‘;
. ' ) ) w z)‘ s
: o =
Defendant. g ' @ 1 =

THIS MATTER CAME BEFORE THE COURT pursuant to an Amended Complaint
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asserting various violations of the South Carolina Freedom of Information Act, South Carolina -

Code § 30-4-10, et. seq. A non-jury trial was held in this matter the week of August 26, 2013, in

the Richland Court of Common Pleas. The Plaintiff appeared pio se, and the Defendant was

represented by Michael B.‘Wreﬁ, Esquire, and David A. DeMasters, Esquire. At the conclusion

of the Plaintiff’s cas"é-in-'c'.hief, counsel for the .Défeﬁ:dant moved for an Irivblu;itary Dismissal of
-the Plaintiff’s Amended... Complaint pursuant to Rui_e 41(b), SCRCP, ho§vever, tiliS (;,ourt
requested proboscd orders from each of the litigants in lieu of oral arguments. After carefully
considering the record before this Court, including the pleadings, exhiﬁits and testimony se.t' forth
in this trial, as well as the applicable statutory and case law, this Court hereby finds ‘for the .
Defendant Richland County. )
The Court enters this Order with regard to the causes of action for varipus violations of
the South Carolina Freedom of Information Act (*FOIA™), South Carolina Code. § 30-.4-10, et
seq. as asserted by Plaintiff in his Amended and Supplemented Complaint. This Order contains

the Court’s findings of fact and conclusions of law pursuant to Rule 52, SCRCP. After hearing
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the evidence in this matter, considering the arguments by counsel, and thoroughly revie\ying the

applicable la\_y.,» the Coiirt finds as follows: ,

Plaintiff Samuel T. Brick has pled:causes of action against the Defendant Richland

County for various v1olations of FOIA. Within the Plaintiff’s Amended Cornplaint filed

February 26, 2013 there are set forth four distinct alleged violations of FOIA, as well as two

supplemental pleadings related to two of the aforementioned areas of alleged v1olations. The

four topics of alleged FOIA violations are: 1) Development Roundtable; 2) Development Revie‘w'

Team, August'9,_ 2012; 3) Improper Executive Session in Appealto Plannin_g.Commission.; and
4) Failure to Respond Within 15 Working Days to Request for Public Documents. Supplemental
Pleadings A and B pertain to subsequent events with the Development Review Team and
Executive Session of the Planning Commiésion, respectively; in Noyember 2012.. As to each
‘ alleged violation, of FOIA, the Plaintiff has requested distinct injunctive relief, including claims

for attorney feec and costs. Additionally, each of the alleged violations of FOIA asserted by the

Pl_ainti_ff pertain to a deve]opment application submitted by Fairways Deyeloprnent; LLC

. '(“Fairways ), regarding the proposed development of a parcel of land in Richland County

The Defendant Richland County is a polltical subdivision located within the State of

South Carolina. As part of its executive functions, the Defendant has a branch of county -

government that guides development within the geographical area of Richland County named the
Richland County 'Planning and Development Services Departrnent. The Planning and
.Developrnent Services Department of Richland County is ad-ministered by the Planning Director
pursuant to R’icliland'County Code Section 26-35(b)(1). .Tracy Hegler (“Hegler”) currently

serves as the Planning Director and was the Planning Director at all times. complained of in
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| Plamtlff s Ame»nr_ded‘COnill)_laintf As part of her job duties, Hegler serves on the Richland County

‘Dev.elopment Review Team (“DRT”) as establishéd in Richland County CodeASection 26-34.

As explained by Ms. Hegler, the DRT exists-pursuant to the enabling legislation found in

* South Carolina Code Ann. § 6-29-1150 and the aforementioned Richland County ordinance. Itis
- comprised of County employees from various departments who are appointed by the Planning

Director. Pursuant to Richland County Code Section 26-53, the function of the DRT is to review -

certain development applications and either appfove or deny fhem based upon various .
development criteria outlined elsewhere within County ordinaﬁcés. The DRT rnaint_ain»s a file
with the development application and the requisite form approving'or.denying the subject
application, which is conside}'ed a public record. As to the subject application submitted by
Fairways, the DRT r}eviéwed and a‘pprbved the appliéation in bot‘h August and N_ovémber 2012.
The Development Roundtable (“Roundtable™) was a group compriéed Qf various

members of the deVelopfnent, conservation and local government communities which first met in

; . February or March 2009 and developed a list of c_ievclopnient;p-rinciples in Octob’er,2009, |

4. subsequent to the enactment of the Richland County “Green Code” ordinance (Section 26-186)

in October 2008. Ms. Hegler testified that the Roundtable did not serve to advise her, and that

‘'only she or her Planning Department staff draft amendments to County’ordinances for

" submission to the Richland County P‘lanhi'ng Commission-or Richland County Council. It is

uncontested by the parties fhat both Richiand C_ounty Council and the R_ichland County Planning
Commission are public bodies. Further, Ms. Hegler testified that tt-xe Roun'dtable.- no longer
meets and ceased to exist earlier this year.

The Richland Courity Planning Commission (“Planning Commission™) exists pursuant to

SOuthCarolina statutory law and local ordinance, and for the purposes of the Plaintiff’s



Amended Complaint in this action, hears appeals from the DRT pursuant to Richland County

Code Section 26-54. On October 1, 2012, and November 5, 2012, at regularly scheduled

meetings of the Planning Commission, the Plaintiff’s appeals from the decision of the DRT _

reggrding the Fairways application were heard. At both meetings, the Planning Commission
went into éxecutive session pursuant to South Carolina Code Ann. § 30-4-70 prior to hearing the
afo.rementionéd appeals. |

Amelia Linder ("‘Linde;”), an éttorney for the Planning Corﬁmission who was in
attendance for these meetings, testified that on both occasions the Planning Commissi'on voted to
go into executive session for the express purpose of obtaining legal advice as to the Plaintiffs
.appeal. Ms. Linder testified that on both occasions the legal advice was procedural in nature and
‘had nothing to do w'ith the substance of the subject appeals, and further that no action was taken
in either- instance during executive session. The Plaintiff’s appeal» was upheld during the
Noyémber 5, 2012, Planning Commission and the Fairways application was ultimately sent back

to the DRT for subsequent review.

The Plaintiff submitted various written FOIA requests to Richland County in" 2012 as

outlined in his Amended Complaint. Pursuant to South Carolina Code Ann. § 30-4-30, Richland

County responded. to each of the Plaintiff’s requests for information and notified him of their
determination as to any responsive documents which existed.
Based‘upon the facts and evidence_presented at trial, the Court makes the following
conciusions of law: |
_ VAs to the ROundtéble, this Cqurt finds that this group did not exist as a public body, and
“did not serve as an advisory body to Ms. Hegler or the Richland County Planning Department

staff who were the individuals who drafted any ordinances or amendments which are the subject

ENe
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of the Piaintiffs claims. See,. Qualiq) Towing, Inc. v. City of Myrtle Bealch,' 547 .SV.E.Zd 862
(2001). _ As such, the Plaintiff has failed to set forth any evidencé; that the Roundtzi:bie vviolated
any pfovision of FOIA as alleged in the Améndéd Complaint. |

- Further, the injunctive rel_ief sought by the Plaintiff in his Amended Complaint is moot as
the ..Roundtable no longer exists. The South Carolina Sﬁpremg Court has establishe4d that “[a]
justiciable con_trove.rsy exists when there is a realv and substantial controversy which is
app;opriate for judicial detérmination, as di_stinguished from a disppte that is contingent,

hypothétic’al, or abstract.” Sloan v. Friends of Hunley, Inc., 630 S.E.2d 474,(S.C. 2006). The

- Court further found that “[a] moot case exists where a jﬁdgment rendered by the court will have

no practical legal effect upon an existing controversy because an intervening event renders any
grant of effectual relief irﬁpossible for the revieWi1ig court.” Id." In Sloan, -the plaintiff was
provided with the documents that he waé requesting as relief to. the action; so the judgment
would have no practical legal effect..ld; at 476.

- ‘The. Court did_ point out that Vt_herre.i are two exceptions ‘_ih_which a court may address an
otherwise moot issue. Id. at 478. The ﬁrsf is “when the issué raised.'is capable of fepeti'tion,' yet
evading review.” Id. In Sloan, the issue, though capable of repetition, did not evade re;/iew'
because-if another person lbater brought a FOIA v.iolation action égainst the defendant, and the
defendaht.failed to produce the requested documents, the court wouldr have th¢ opﬁéftﬁnity to
review the issug. Id. The second is “when the question considers matters of important public
interest.” Id. “in order to meet the public importance exception, the issue must bg of imperative
and manifest urgency”. Id. In Sloan, the production of the requested documents afforded the

plaintiff the intended benefit of FOIA, and destroyed the possibility of any imperative or_



manifest urgency. Id. The Court then found that there was no exception to the doctrine of

“mootness.

In the trial of this matter, the uncontrovefted evidence was that the Roundtable ceased to - -

exist. The Court therefore finds that the allegéd violations of FOIA by the Roundtable are moot, -

and likewise finds that neither of the two exceptions to the doctrine of mootness apply in this

situation. As such, the Plaintiff has shown no right to relief as to the alleged FOIA violations

regarding the Roundtable.

As to. the Plaintiff’s claims relative to tﬁeDRT, the Court finds that the DRT was not a

public body and did not violate any provision of FOIA. The evidence in this case established -

that the DRT, pursuant to both South Carolina statute and County ordinance, had the authority to

approve or disapprove development applications submitted for its review. As such, it'was not

required to adhere to the provisions of FOIA with respect to the creation of written minutes or '

public notice. thwith_standing, the DRT did maintain public records consisting of the

development application and the réquisite form approving or denying the subject application,

however, there was no evidence in the record other than that this documentation was provided to-

the Plaintiff pursuant to his FOIA requests for information.

In addition to this finding as to the DRT, during trial the Plaintiff ‘withdrew the‘second
cause of action in the Amended Complaint relative to.»th‘e DRT. In so doing, the Plaintiff
likewise withdrew his claim for relief as set forth in the Amended Complaint.

As to the Plaintiff’s allegéd FOIA Violatiqns relative to exécﬂtive sessions of the
Planning Commission, the Court findsvthat the executive sessions invoked on both October 1,‘
2012, and November 5, 2012, were done pursuant to South Carolina Code Ann. § 30-4;70. The

- evidence at trial established that the Planning Commission voted to go into executive session for
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the expfess purpose of obtainingﬂ 1ega1 advice as to the Plaintiff’s appeal, that the legal advice

was procedural in n_ature.and had nothing to do with the substance of the subject appeal, and

further that no action was taken in either instance during executive session.
The exemption to the open meeting requirement as established in South Carolina Code
Ann. § 30-4-70(a)(2) provides that:
“the receipt of legal advice where the legal advice relates to a pending,
threatened, or potential claim or other matters covered by the attorney-
client privilege, settlement of legal claims, or the position of the public

agency in other adversary 51tuat10ns involving the assertion agamst
the agency of a claim.”

1d. The South Carolina Court of Appeals further elaborated on this exemption in Herald, where

- | they found that the City of York did not violate the Freedom of Information Act when their

attorneys presented information concernmg problems with a waste water treatment plant. Herald

Publzshmg Company 12 Bamwell 351 S.E.2d 878 (Ct. App 1986) Specifically, the Court found

that the exemptlon does not requlre that a pubhc body actually be engaged in litigation, only that :
leoal advxce is rendered. Id at 882

In this case, the actions of the Planning Commission with ‘regard to the Plaintiff’s appeal
and executlve sessions held on October 1, 2012 and November ?012 were done oursuant to
FOIA and in an effort to obtain iegal advice from its attorney. As such, the P_laintiff'has failed to '
show any right to relief relative to the executive sessions held by the Planning Comrnission and
his clairns necessarily fail.

Finally, with respect to the Plaintiff’s claim for a violation of FOIA as to the alleged .
failure of the Defendant to respond within fifteen worklno days to his requests for public

documents, the Court finds that the Plalntlff has failed to set forth evidence that Richland County

2



, d1d not timély respond to the Plaintiff‘s requests. Pursuant to South Carolina Code Ann. § 30-4-

, 30, Richland County responded to each of the Plaintiff’s requests for information and notified

him of their determination as to any responsive documents which existed. Further, the Plaintiff

failed to establish evidence that any - document or informationvréquested by him and which

. -exi.sted was not provided to him._ Iﬁ addition, the_Plaintiff included in his ArAnended- Complaint a

: Note- which withdrew his request for relief under- this clairﬁ. as being moot and no longer r_elévant
as the requested ihformation had been provided. T herefor'e, the Plaintiff ﬁas failed to set forth
any evidence that he is entitled‘to reliéf relative to his requests fc-)r.publi-c documents from
Richland County pursuént to FOIA.

For purposes of this Order and findings of the 'Court following the trial in this matter, the
pro se Plaintiff is not féund to be a prevailing pafty pursuant to FOIA, .SouthVCarolina Code Ann.
§ 30-4-_100. NotWithstanding, the ‘Plaintiff would not be entitled to attorney fees in this action

| regardlesé_of whether he was detenpiﬁed to be a prevailing party. The South Carolina Supreme
Court has not only held that “[a] pro se litigant, whether an _a_ttofney .or layperson, does not
Becorﬁe liable for or subject to fees chérgéd by an attornéy,” but hés also acknowledged that
South Carolina accepts tﬁe minority viéwpoint of not allowing attorney’s fees for éro se attorney
| litigants. Calhoun v. Calhoun, 529 S.E.2d 14 (2000). Fﬁrther, in Hopkins, the South Carolina
Subréme'Court reemphasized their stance thai prvoA se attorney’s fees are not reéoverable‘. Hopkins
V. Hépk;'ns, 540 S.E. 2d 454 (2000). | In Hop)cins, a litigant was representg_d by his wife and

sought attorney’s fees. Id. at 457. The court reiterated the reasoning from their decision in

Calhoun, that when a party is not liable to an aﬁome_y for payment of attorney’s fees, no -

financial obligation is incurred, and attorney’s fees are not recoverable. Id. Accordingly, the
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Piainﬁff is not-entitled to attornéy fees 6r any .(-):tiwr »rc‘liéf _.as requested_.iﬁ .fhe Amended
Complaint.

| In conclusion, the Plaihtiff ﬁas set forth Ino ev_idénce that the Defendant Rli‘chland County
~has violated any provision of FOIA as asserted ih his Amended Complaint and has therefore
_ shqwnlno right to relief. Therefore, b_ased ﬁp0n fhe applicable case law and statutory authority ‘
cited herein, the Cburt finds -that the Plaintiff has'féiled tq éstablish a claim for violation of
FOIA, and as such, the.Defendant is entitled fé an involuntary dismissal pursuént to Rule 41(b),
SCRCP, and this actién 1s dismissed as a ﬁétter of Jaw.

AND IT IS SO ORDERED.

Roger M. YounpSr. I/
Presmmg Judge
_Charles’tbn, South Carolina

October ¥ 2013



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT

SAMUEL T. BRICK, Case No.:2013- -
124 Runneymede Drive
Blythewood, SC 29016

803 546 4895 Planning Commission TMC# 20401-01-03

sbrick2011@gmail.com,
Appellant, NOTICE OF APPEAL AND APPEAL
OF THE ' |
vs. T
RICHLAND COUNTY PLANNING
THE RICHLAND COUNTY H
PLANNING COMMISSION,

COMMISSION DENIAL
Ms. Michelle Onley, Acting Clerk; )

20 Hampton Street 4™ Floor OF APPELLANT’S APPEAL REGARDING

Columbia, SC 29202 '

803 576 2060 ADMINISTRATION OF ZONING
Appellee.
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NOTICE OF APPEAL AND APPEAL
PLEASE TAKE NOTICE that Appellant, Samuel T. Brick, Pro se, hereby submits this
Notice of Appeal of an Administrative Agency action and order on an administrative appeal by
the Richland County Planning Commission of February 4, 2013, denying an appeal to that body
which denial was finalized with the approval of the minutes representing same on March 4,
2013. Samuel T. Brick, your appellant, hereby appeals the denial to this Honorable Court.
This appeal is pursuant to Section 6-29-1150 of the South Carolina Code of Laws as

implemented in Richland County by the appeal procedures of Sections 26-58(f) and 26-54 of the

I
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well as an adjacent and contiguous property owner to the property that is the object of the
subdivision project. Section 26-54(c)(3)f.2. (before December, 2012, known as Section 26-
54(c)(3)d.5.) of the Richland County Code (Appendix C-3) specifically authorizes such an
appeal and states “An appeal shall cease all staff review regarding the subject property.”

A copy of the proposed project, the subject of the subdivision application that forms the
basis of Appellant’s appeal, is attached at Appendix A. This includes a Subdivision Submittal
Checklist (A-1), the public notice of the Development Review Team’s consideration of such
project (A-2), a computer disc recording of the Development Review Team meeting on the
project (A-3; there are no written minutes kept of this proceeding, a matter of a Freedom of
Information complaint by your Appellant in a separate action in this Honorable Court (Case
No:2012-CP-40-7337) ), and the Development Review Team’s formal decision approving the
plan (A-4).

Attached as Appendix B are a copy of Appellant’s Appeal to Development Review
Team action on the project (B-1); the Notice of the Planning Commission meeting scheduled to
hear Appellant’s appeal (B-2); the part of the Planning Commission verbatim record of its
Feblﬁaly 4, 2013, meeting posted on the Richland County web site that heard the appeal (B-3); a
copy of Appellant’s Legal Memorandum on statutory construction provided the Planning
Commission both before and during the appeal (B-4); the cover and first page of an October
2009 study, Recommended Development Principles for Richland County, South Carolina
Consensus of the Site Planning Roundtable (B-5); and the Planning Commission Order on an
Administrative Appeal (B-6). v

Attached at Appendix C are the Richland County Ordinances that are cited in the Appeal

to this Honorable Court. A copy of Sections 26-21(d)(3)b, 26-22 (definition of Density only),
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26-54 (¢)(3)b4, 26-58 (1), 26-83, 26-89 (RS-LD Zoning District), 26-93, 26-94, 26-172(a)(2),
26-186 (hereinafter also referred to as the “Green Code”), 2-218, and 2-29 (h) of the Richland
County Code are attached as Appendix C-1, C-2, C-3, and C-4, C-5, C-6, C-7, C-8, C-9, C-10,
C-11, and C-12, respectively.

Attached at Appendix D are pages of the Comprehensive Plan referenced in the Appeal.
The entire 2009 Comprehensive Plan for Richland County is available at the Richland County
Home Page

PLANNING COMMISSION ERRORS

1. Appellant submits that the Richland County Planning Commission erred in its
action on your Appellant’s appeal to that body:

A By failing to enforce the zoning reqtllirements of Title V of the Richland

County Land Development Code.

B. By erroneously interpreting Section 26-186 of the Richland County Code,
referred to hereinafter as the “Green Code” (Appendix C-9) as authorizing a new zoning
district in which no density is applied, no minimum lot widths are enforced, and
Conservation area set asides are rewarded with incorrect bonuses.

C. By failing to require an enforcement of various requirements of the Green

Code, specifically that application of the development project must be made by the owner

of the property being developed and that the developed area must have no more than 50%

maximum impervious surface,

D. (1) By failing to provide fair notice of Appellant’s hearing and its

procedures.
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(i1) By failing to make specific findings and determinations with regard to
Appellant’s appeal.

(1i1) By failing to provide a fair hearing on the appeal.

(iv) Inits Conclusions of law and the Order on an Administrative Appeal
in such conclusions by failing to consider and to include Appellant’s
Memdrandum of Law, Statutory Construction, (Appendix B-4) in its Decision to
uphold the Development Review Team’s Approval of the sketch plan and to Deny
Appellant’s request to overturn such decision.

ZONING REQUIREMENTS
2. Applicability of Zoning Standards. Section 26-83 (Appendix C-5) of the
Richland County Land Development Code sets torth the types of zoning districts in Richland
County. It does not include the Green Code as a zoning district. Subsection 26-83(a) states that
the zoning requirements “shall be complied with in addition to any other general or specific

kR

requirements of this chapter.” The proposed project, the subject of the Development Review
Team’s review, is situated with a zoning district known as RS-LD Residential, Single-Family-
Low Density District. The Green Code specifically includes such zoning district with several
other zoning districts as eligible for application of the Green Code. Development standards for
the RS-LD district are specified in Subsection 26-89(c) (Appendix C-6) of the Land
Development Code. Minimum lot area is specified as 12,000 square feet and maximum density
is one dwelling unit per lot aréa. Minimum lot width is specified as 75 feet. Section 26-172

(a)(2) of the Richland County Code (Appendix C-9) requires that in residential zoning districts

there can be no more than one dwelling unit on an individual lot. This is considered a density

25



standard. Regulation of density in Article V of the Land Development Code (Chapter 26) is
accomplished by the variation of its minimum lot areas.

The Planning birector’s interpretation of Green Code density is that the no minimum lot
size provision in the paragraph (h) requirements section read with the density of one dwelling
unit per lot area results in an authorization of as many dwelling units as the developer desires.
The Planning Director does not consider the Green Code density provision at its Subsection (i),
as required or necesséxy. Density is defined in Section 26-22 (Appendix C-2) of the Land
Development Code as, “The number of dwelling units per gross acre.” That definition read with
the various zoning districts that all have density listed as one dwelling unit per lot area means the
minimum square footage for the zoning district lot area concerned is the operative factor in
determining density. If an owner were to develop less than an acre, the zoning district language
relating to the minimum lot area “but in no case less than” is the standard. A sub division would
apply the density relating to lot area specifically with density determined on a per acre basis but
no individual lot could be less than the minimum lot area unless there was an exception. It is
noted that Section 26-89 (c) refers to subsection (1) of the Green Code as development standards.
Subsection (h) is termed requirements which are necessary to obtain the lessened standards as
referred to in both Sections 26-89 and 26-186. Requirements furthermore relate to general
characteristics for all developments no matter what zoning district is applied while standards
refer to specific zoning district limitations.

The Planning Director’s interpretation, as stated aboye, would take away county
regulation of density otherwise required by Chapter 26 of the Richland County Code and the
state enabling legislation at Section 6-29-710 (A)(S) of the South Carolina Code of Laws. The

Planning Director states that Section 6-29-720 (c)(1) of the State Code authorizes a reduction in
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the otherwise applicable lot size while preserving substantial open space. This, however, is a
State authority for a zoning ordinance and such an ordinance has not been adopted by the
Richland County Council. Her view would undercut all the zoning districts and give developers a
blank check to the number of houses he or she might want to build. Appellant considers this
erroneous as an incorrect statutory interpretation and, accordingly considers it incorrect as a
matter of law.

For Residential, Single-Family-Low Density District, the operative density is 3.63
dwelling units per acre (43,560, square footage in an acre, divided by 12,000, the minimum lot
area for the district, equals 3.63). The Planning Director and the Planning Commission failed to
implement the Green Code development standards and the bonus provisions as an exception to
the zoning district standards as provided in Subsection 26-186 (i). The Planning Director
suggests that language in the State enabling provision for the establishment of zoning districts at
Section 6-29-720 (C)(1) of the South Carolina Code of Laws provides authority for her
interpretation. Her error is that in j;he Richland County zoning ordinance the only cluster zoning
that is authorized is in the bonus provisions of Section 26-186 (i) and that is specifically
regulated. Subsection (i) states residential gross density is established in other sections of the
code and density is one unit per designated lot area with density further defined as number of
dwelling units per acre. The Real Estate definition of “gross acre,” is “an actual acre (43,560
square feet)”. Gross acre is not defined in the Land Development Code but read together with
the manner of arriving at authorized lot sizes for a zoning district, gross-density 1s the number of
lots that fit in an acre.

Zoning Density as Applied to Proposed Project. The project examined and approved by

the Development Review Team proposes 332 units of varying lot sizes on 100.7 acres. The
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project sets aside 31 acres of Conservation areas, parks, trails, and buffers. These are mostly
unbuildable areas and otherwise required by market or code requirements. The project includes
infrastructure with sidewalks, streets and easements. The normal estimate of the size of
infrastructure is 30% of the developed area which with the 30 acre conservation set asides would
be approximately 21 acres (30% of 69=21) of other unbuildable land. Accordingly, under
controlling density standards, 332 dwelling units would not fit in the remaining 49 acres. Under
the RS-LD zoning with a density of one building unit per lot area and a lot area of no less than
12,000 square feet, only 178 dwelling units would fit. (49 acres times
43,560=2,134,440+12,000=177.87). The Development Review Team and the Planning
Commission erred in approving and upholding lot sizes that uniformly are less than 12,000
square feet. They approved and upheld a density of 6.64 (332 divided by 50) dwelling units per
acre, substantially more than the relevant zoning standard of 3.63 dwelling units per acre
(43560~+12,000=3.63).

Section 26-89, the RS-LD zoning provision, includes an exception to the standards found
in its section so that if a developer can meet the requirements of the Green Code the
“development standards of 26-186(i) may be substituted for the standards required in this
subsection.” This provision was added to the zoning provision in the same Ordinance that
enacted the Green Code (Ord. 035-08HR; 6-17-08) and the two provisions work together.
Section 26-186(i) is the density provision of the Green Code and it implements the density
bonuses mentioned above as anticipated in Section 6-29-1110 of the South Carolina Code, its
enabling provision for developments. A developer is rewarded by higher density in various
proportions to various amounts of set asides. The proposed project that the Development Review

Team approved and the Planning Department endorsed with its denial of Appellant’s appeal did
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not apply for or utilize the bonus provision of subsection (1) which otherwise was not enforced.
Had the applicant applied for the density bonus, he would have obtained a 10% bonus in density
for his 30% set aside. That would have resulted in a total of 197 dwelling units for the project.
The bonus for an individual lot can be obtained by the authorized lot area and a 10% bonus in an
RS-LD zoning district would be a lot area of no less than 10,800 square feet. (10% of 12000
equals 1,200 which subtracted from 12000 is 10,800). That would yield 197 dwelling units.
(43460+10,800=4.02 and that times 49=197). Th-is 1s basically ten percent in addition to the
otherwise authorized 178 dwelling units for the project under the normal zoning standard.
Approval of 332 dwelling units for the 49 acre developable area, as approved by the
Development Review Team and endorsed by the Planning Department, is erroneous and a major
variation from what is authorized under the Richland County Land Development Code with
Sections 26-89 and 26-186 applied together.

Lot Width Standard, The sketch plans for the project as well as the plans themselves fail
to meet the 75 foot minimum width standard for the RS-LD zoning district. The sketch pian at
Sheet # SP-01 states detached single family minimum width of 60 feet. Minimum lot width is a
reporting requirement for the Green Code concept plan (Paragraphs 26-186(f)(2) and (3)). This
suggests minimum lot width for the zoning district applicable to the project is a relevant and
applicable standard in the Green Code. There is no mention of lot width as a standard proposed
by the Green Code so the provision in Section 26-186 (b) that would allow the standards found
within the Green Code to be utilized in lieu of the development standards of the zoning district is
not applicable. The Green Code relief is that the standards “found within” the Green Code may
be used in lieu of the standards for the applicable zoning district. The Planning Director

considers the stated requirement of no minimum lot area in the Green Code as first being a
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standard rather than a reference to a requirement and as making any other standards inapplicable.
Sections 26-93 (Appendix C-7) and 26-94 (Appendix C-8) of the Land Development Code have
a no minimum lot area standard and a lot width requirement of 50 feet. Application of both
those zoning standards continue in the two zoning districts with no minimum lot area. The
Development Review Team’s failure to enforce this standard and the Planning Commission’s
retusal to require enforcement of this zoning standard is in error. The Planning Commission
Order fails to address this issue by finding only that the Development review Team meets all the
standards found within Section 26-186. The width requirement is not a standard found within
the Green Code for the Concept Plan to include what the minimum width standard might be for
the applicable zoning district.
GREEN CODE APPLICATION

3. Proper Applicant. Fairways Development Group, an unknown corporate entity in
South Carolina submitted the subject project, the “Villages at Longcreek,” and stated it was
being developed under the Richland County Green Code. The transmiital was executed by John
T. Bakhaus as President of the Management Company for the Fairways Development, LLC, the
registered owner of the property. The transmittal starts with the statement, “Fairways
Development Group is pleased to submit” the submittals for consideration of the project.
Fairways Development Group is not an incorporated body in South Carolina. During
Appellant’s appeal, an individual who ostensibly has no relationship with Fairways Development
LLC ( Mr Ronald Johnson) and who is not an owner of the property made the statement in
testimony before the Planning Commission (Page 3 1) that he was a partner in the application and
development and basically that the application was his. Subsection (b) of the Green Code

specifies that the “owner of a property” may apply the development standards of the Green Code.
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Subsection (c) states that “A property owner desiring to use the development standards of this
section must first submit an application to the Planning Department.” The application clearly is
by Fairways Development Group or Mr. Ronald Johnson using the owner as an agent. Other
provisions of the Green Code apply to a developer but application and a few other matters relate
specifically to the owner. The Planning Commission erred in not enforcing this part of your
Appellant’s appeal of the Development Review Teams actions.

" No Minimum Lot Area. Section 26-186 (h) provides the requirements that a property
owner must meet to obtain the density bonus as found in the development standards at
Subsection 28-6-186 (i). One such requirement is that there is no minimum lot area. The
Planning Department and the Planning Commission, as mentioned above, interpret this single
provision as overriding all other development standards for the project. In this regard the
Planning Director during the Development Review Team’s consideration of the project stated
that this Green Code provision supersedes the zoning districts. Subsection (i) of the Green Code,
however recognizes varying lot sizes with the different density bonuses. It specifically refers to
density being established in other sections of the code. A specific lot area minimum requirement
would disenfranchise two zoning districts otherwise specified as available for the Green Code
application, RM-MD and RM-HD, as set forth in Sections 26-93 and 26-94 of the Land
'Deve]opment Code. Both sections have no minimum lot size requirements. The requirement that
there is no lot area minimum in a section that applies universally across all the zoning districts
furthermore is an understandable explanation that lot area minimums can change under the
density bonuses authorized in the Green Code. Should the no lot area minimum have been
considered a standard, the legislators would have put the provision in Subsection (i), the

development standards section as referred to in the various zoning districts. These provisions
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were enacted at the same time in the same Ordinance and the legislative intent accordingly is
very clear. Section 26-186(b) states that the development standards within the Green Code may
apply in lieu of the development standards set forth for the applicable zoning district, subject to
meeting the requirements of the Green Code. Reference to lot area minimums in the
requirements section is not a standard but a recognition that lot area minimums vary with the
various zoning districts and the bonuses provided. It does not mean that there is no density
standard whatsoever and no other standards are applicable. The Planning Director’s
interpretation that the Green Code overcomes the various zoning district standards is erroneous
and an interpretation to this effect is erroneous. The Land Development Code works together and
it various parts must be considered rather than just focusing on one provision.

Codified Statutory Construction. The Land Development Code aids in situations when
requirements and standards are at odds with regard to a specific application. Section 26-
21(d)(3)b (Appendix C-1) provides a statutory method for dealing with conflict or inconsistency
within the provisions of Chapter 26. It states that in the event of conflict the more restrictive
provision shall apply. In the instant case, if Sections 26-89 and 26-186 are considered at odds
with regard to the application of density standards, then the more restrictive provision, Section
26-89, must apply. The Planning Director’s interpretation that the Green Code overcomes the
zoning provisions is erroneous and the Planning Commission’s adoption of that interpretation is
in error. Again, that interpretation would remove any regulation of density whatsoever from
Green Code developments. Section 26-83(a) (Appendix C-5) further reinforces that the zoning
provisions shall be enforced even when faced with another provision of the code in its general

statement that zoning districts shall be complied with in addition to any other specific or general

provisions.
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Impervious Surface. A specific Green Code requirement, and this is not a standard, is
that the developed area is limited to no more than 50% impervious surface. The “Villages at
Longcreek” project does not .meet this requirement and the Planning Director admits the
requirement is not enforced. Her statement before the Planning Commission is at page 29 of
Appendix B-3. The Planning Director’s comments as portrayed in the Findings of Fact in the
Planning Commission Order (Appendix B-6) are not a verbatim record of her statement and do
not include the following, which verbatim record was posted on the County’s web page. “The,
the requirement for pervious material, I would argue that if it were to be a requirement they
would be separated, they would state, you may use pervious material and if you do then, then
here’s the 50% requirement.” In other words, the Planning Director in replying to Appellant’s
allegation that she did not enforce this requirement (page 25 of Appendix B-3) is that her
interpretation of Paragraph (11) is that it only is a requirement if the developer uses pervious
surfaces on sidewalks and driveways (the first sentence of the paragraph). The second sentence
is the mandatory requirement that there can only be 50% impervious surfaces in the developed
area.

Greater use of pervious surfaces is the object of three goals in the County
Comprehensive Plan (Goal 5 in the Natural Resources Element (page 59 Appendix D-7) and
Goals 4 and 5 of the Land Use Element (page 168 Appendix D-8). The issue of impervious
cover also was the first object of a joint study by the U.S. Army Corps of Engineers, Charleston
District and the Richland County Roundtable. The object was, “1.Reduce Overall site
impervious cover.” (Appendix B-5) The Planning Director stated only that she was working
through her Conservation Department to enforce Section 26-186 (g)(3) b, a prévision relating to

the crediting of recreation areas as conservation areas. See Comment #3 by the Conservation
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Department Director in the December 7, 2012, letter of approval by the Development Review
Team of the project concept and sketch plans (Appendix A-4). The Planning Commission failed
to address '[iliS specific appeal by Appellant (Appendix B-1) which also was addressed in his
statement to the Commission (page 25 of Appendix (B-3)). The Planning Commission erred in
not requiring the Development Review Team to examine and enforce this provision prior to
approving the project. A clear reading of the provision shows specific legislative intent which is
that no more than 50% of impervious surface areas may be applied in the developed area.
COMPREHENSIVE PLAN

4. Adherence or Guiding Principle. The Planning Commission Order does not
address whether the proposed project is compatible with the 2009 Richland County
Comprehensi?e Plan. The Appellant’s appeal to the commission addressed this issue and both
the Appellant and the Planning Director addressed this during the Planning Commission hearing.
See Section 6-29-540 for the requirement of such a review and determination. The Planning
Director made a statement (page 26 of Appendix B-3) that the Comprehensive Plan is merely a
guiding principle. The Planning Director’s responsibility under Section 2-218 of the Richland
County Code (Appendix C-11) is to ensure submitted projects adhere to the county’s
comprehensive plan. Adherence is a far step from just being a guiding principle. Section 6-29-
720 (B) of the South Carolina Code of Laws further states that the county’s zoning ordinances
“must be made in accordance with the comprehensive plan for the jurisdiction,” .

Zoning and the Comprehensive Plan. The Planning Director states the proposed project
is in accord with the Comprehensive Plan because it fits within the Future Land Use guide for
growth that suburban lands shall contain 4-8 dwelling units per acre. This statement regarding 4-
8 units however is nothing more than what is stated in its preceding paragraph; that it is to “guide
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decision making and assist in determining whether the proposed rezoning is in accordance with
goals for future growth.” It does not give authority to change the zoning regulations. The
Comprehensive Plan specifies in bold letters (the only place such emphasis is used throughout
the plan) that the future land use map does not change the current zoning of any area (Page 154-
Appendix D-5). Moreover the Planning Director is not applying the guidance correctly. Page
145 (Appendix D-4) of the Plan defines current suburban and rural land uses with suburban areas
being of medium to high density residential land uses and rural being low density residential
uses. Section 26-89 is a low density zoning residential district. The Future Land Use section
does not change the current description of land uses. In fact in describing the future land use, it
speaks to medium densities of 4-8 dwelling units per acre (Page 156 Appendix D-6). The
proposed density is 6.64 dwelling units per acre and that is not compatible with the zoning
district density of 3.63 units per acre. The Planning Director not only misapplies the guidance
but the standards of the zoning district involved, RS-LD, are not compatible with the proposed
project. The Planning Commission failed to address this matter and to live up to its requirements
uﬁder the state enabling laws to review and comment on the project.

Other Parts of the Plan. As mentioned above, pervious surfaces are the subjects of
several goals in the Comprehensive Plan. See Appendices D-7 and D-8. The subject Green Code
proje;:t does not include pervious surfaces in its sketch or concept plans. The proposed project
furthermore is not in a Priority Investment Area. Goal 1 at the beginning of the Comprehensive
Plan states that an implementation strategy is to support higher densities in priority development
areas. (See Page 31 at Appendix D-1) Such areas are focused for market-based incentives and
for reducing unnecessary housing regulatory requirements. The instant proposal is in an

established area of low density and the resources the Comprehensive Plan suggests for focusing
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on the Priority Investment Areas will not be available. The Community Facilities Element of the
Plan is designed to provide adequate public tacilities and services throughout the County’s
growth. It developed a computer software methodology (page 117 at Appendix D-2) that
considered development with the county’s future land use map with competing impacts on
service and facility infrastructure. The results are described in a table (page 126 at Appendix D-
3) that states the ideal density to support appropriate infrastructure in residential suburban areas.
The result for future use for suburban areas is a density of 2.75 dwelling units per acre.

As mentioned above in this appeal, the Planning Director’s interpretation that the no
minimum lot size requirement provision supersedes the more specific and referenced provision
for zoning relaxation would not only authorize total disregard for any zoning in Green Code
projects but also is an erroneous reading of an otherwise clear provision. It further fails to follow
the 2009 Richland County Comprehensive Plan that continues the requirement for current zoning
ordinances and that describes the areas for targeted development as priority investment areas
which do not include area the subject of the Development Review Team consideration and this
appeal.

PROCEDURAL ERRORS

5, Appellant attempted to object to the Planning Commission’s executive session at the
beginning of the hearing on the appeal. A commission member called him out of order.
Appellant attempted at the beginning of his statement to further object to the attorney for the
Planning Department meeting with the commission and was met by an “all right” by the
Commission Chair and when Appellant waited and gestured for an answer a member of the

Commission called out, “noted.”
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Fuair Notice (1) The Planning Commission has no published procedures for appeals. The
Appellant received written notice of the hearing that was to be heard on February 4, 2013, on
Thursday, January 31%. The hearing was scheduled for Monday, February 4, 2013. The notice
(Appendix B-2) stated that Appellant or a representative should be present to answer questions.
There was no indication as to whether an opportunity would be available to present a case, time
for the presentation, format, or otherwise. Because of confusion from the published agenda as to
whether the hearing would be public or private, Appellant called the Planning Department
Boards and Committees Coordinator who assured that he could present a statement in support of
his appeal. The Chairman of the Planning Commission stated immediately before the
presentation was to begin that each side would have 15 minutes to present its case. Without an
opportunity to prepare a presentation in such a limiting period the last minute limitation is an
unfair administrative practice. Section 2-29 (h) of the Richland County Code (Appendix C-12)
provides procedures for comments during county council meetings, They include rebuttal periods
and an hour for presentation by each side of a case. Fifteen minutes is an insufficient period for
Appellant to address fully the various issues raised by the Development Review Team’s seminal
decision to disregard any density zoning standards in a Green Code project.

Commission’s Lack of Findings and Determinations. (ii) The Planning Commission’s
Order on Administrative Appeal is characterized as “Conclusions of law.” The finding is that the
decision to approve the sketch plan for the project meets all the standards found under Section
26-186 of' the Richland County Code. The appeal included and the hearing addressed other
matters. The requirements provision regarding pervious surfaées was not addressed in the Order
(it is a requirement, not a standard). The width standard, as set forth in Section 26-89 and only

referenced in Section 26-186 also is not addressed. The matter as to whether the sketch plan is
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compatible with the County’s Comprehensive Plan is not addressed. The issue of the improper
applicant for a Green Code project is not addressed. The failures to address these matters require
that they be returned to the Planning Commission for further presentation and specific findings
and decisions.

Lack of a Fair Hearing. (iii) At the outset of Appellant’s éase one of the members of
the commission, an attorney, recused herself because of a possible conflict since her legal firm
represented the applicant. She left the room to a room behind the Council chambers. After she
left a member of the commission requested to go into executive session to seek legal advice. The
motion was seconded and all voted in favor and the commission started to depart. Appellant
objected because the lawyer who was going to give advice was the lawyer for the Planning
Department and furthermore there was inadequate reason under South Carolina Freedom of
Information laws stated for the session. Appellant was called out of order for his objection and
the commission members accompanied by the Planning Department’s attorney exited the
Council Chambers to meet in secret. The member who had recused herself returned and sat at
the dais while the rest of the member; were in executive session with the Planning Department’s
attorney. Upon return to the Council chambers after almost a half hour in secret session, the
recused member again left the chambers and the Chairman advised that both sides to the appeal
had 15 minutes to speak. The attorney for the Planning Department then questioned whether the
Applicant had signed up to speak. She did not ask whether her client, the Planning Director, had
signed up and clearly was acting on behalf of her client and the Planning Department. The
fifteen minute limitation for the Planning Department’s presentation obviously was not followed
with the representative of the Planning Department meeting in secret with the commission for

almost a half hour in addition to the Director of the Planning Department then having fifteen



66

more minutes for her presentation. Appellant had insufficient notice of the limited period to
present his case within such a concentrated period. Attempting to concentrate such a case at the
last minute is an unfair violation of administrative procedures for such a hearing.

Fuailure to Consider Appellant’s Memorandum on Siatutory Construction. (iv)
Appellant at the beginning o‘f his presentation (pages 18-19 of Appendix B-3) offered a
Memorandum of Law on Statutory Construction for the record and the appeal. Appellant
provided each member a copy and placed a copy at the clerk’s desk. The Chairman agreed with
the request and stated, “And for the record as well, Ms. Linder” etc. The Conclusions of law in
the final Administrative Order state that they heard testimony and reviewed the appeliant’s
request to overturn the DRT’s decision and Based on that find that the sketch plan meets the
standards of Section 26-186. It makes no reference to the Appellant’s Memorandum of Law and
the various rules of statutory construction. This failure is a further error of administrative review
of the entire appeal.

THEREFORE, for the above stated reasons and for the facts mentioned in this Notice of
Appeal and as may be presenied to this Honorable Court at any hearing on this appeal, the Order
on Administrative Appeal should be reversed and returned to the Planning Commission for an
Order returning the proposed project, the Villages at Longcreek, to the Development Review
Team for its application of the Green Code utilizing the RS-LD zoning standards to include its
appropriate minimum lot sizes and minimum lot widths in such standards, to obtain a proper
application by the landowner in accord with zoning and Green Code provisions, to require
enforcement of the pervious surface requirements of Subsection 26-186(h) of the Green Code,

and to obtain a review and determination that the project is compatible with the 2009
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Comprehensive Plan of Richland County and that the zoning requirements for the subdivision

mvolved comport with the project as required under the Comprehensive Plan.

Respectfully submitted,

Samuel T. Brick
124 Runneymede Drive
Blythewood, South Carolina 29016

803-546-4895
sbrick2011({@email.com

Appellant
March \® . 2013
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To: Tracy Hegler From: John Champoux
Address: Richland County Planning Pages:

Date: 11.7.2012
Re: The Villages at Longcreek Sketch Plan Submittal CC: File

D Urgent For Review Please Comment D Please Reply D Please Recycle

Comments:

Includes: _
The Villages at Longcreek submittal digital copy (CD)
Subdivision Review Application
application fee waived
Ten 24x36 copies of sketch plan
Two 11x17 copies of sketch plan
Signed and dated Restricted Covenants Form
Four hard copies of TIA
Ten copies of coverletter
Ten copies of timber letter
Ten copies of Narrative
Sketch Plan Checklist
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November 7, 2012

Tracy Hegler, Planning Director

Richland County Planning and Development Services
2020 Hampton Street

Columbia, SC 29202

Ref: The Villages at LongCreek, Richland County, SC
Dear Mrs. Hegler:

Fairways Development Group is pleased to submit the required submittals for consideration of
the above LID residential project being developed under the Richland County Green Code. The
land is currently zoned RS-LD and we are seeking approval for 332 units of varying lot sizes.
We are also preserving over 31 acres of Conservation areas, parks, green spaces, trails and
buffers throughout the site.

If you have any questions or need any clarifications please do not hesitate to contact me
personally.

Respectfully Submitted,

L% oy /zféalw

E/'nrways Development, LLC
By United Financial Corporation, Managing Member
John T. Bakhaus, President
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Pianning & Development Services
2020 Hampton Street, 1* Floor « Columbia, SC 29204
Phone: 803-576-2180 = Fax: 803-576-2182

SUBDIVISION REVIEW APPLICATION

(Please type or write clearly — iliegible applications wif! be retumed)
Date Submitted: November 7, 2012 RC Project #:

Property Owner Name: | @irways Development Group (John Bakhaus)

2004 Longtown Road East Biythewood, SC 29016-9488 - . johnb@longcreekplantation.com
Engineer Name: SUStainable Design Consultants, Inc.

Address: 129 Blythewood Road Blythewood, SC 29016 .
Fairways Development Group (John Bakhaus)

Applicant Mailing Address: 2004 Longtown Road East

Email Address: /oNb@longcreekplantation.com o, o (803) 787-9696

Address:

jchampoux@susdescon.com

Applicant Name;

Tax Map Sheet (TMS) Number(s): 20401-01-03 Total Number of Lots: 1
Longcreek Plantation, Longtown Road East, Blythewood, SC

Site Location:
Current Zoning: RS-LD Size in Acres: 100.7
Source of Water Service: Clty of Columbia, SC Source of Sewer Service: Paimetto Utilities
Variance #: N/A Special Exception #: N/A Map Amendment #: N/A
O Minor Subdivision Plan Major Subdivision Plan
[J sketch Plan Sketch Plan
| Preliminary Plan O Preliminary Plan
[J FinavBonded Plat (] FinalBonded Plat

If the applicant is someone other than the property owner of record in the Assessor's Office, the applicant must
include a copy of the "Owner Authorization Form” which authorizes the applicant to apply for review on his/her
behalf.

Certification

I hereby certify that | have read this application and the information supplied herein is true and correct to the best of
my knowledge. | agree to comply with all applicable County Ordinances and State Laws related to land
development. | am the property owner, or have received the owner's written authorization to act as his agent
regarding this matter. | understand that falsifying any information herein may resutt in nullification of this request
and/or appropriate legal remedies.

/”44)%/4»79 Medetiprveans, LL i,f{
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Major Subdivision Submittal Checklist
SKETCH PLAN

This checklist must be completed, signed, and submitted with application. ALL ITEMS ON CHECKLIST
MUST BE ADDRESSED. PLEASE PROVIDE SUPPORTING DOCUMENTS OR NOTATIONS JUSTIFYING

ITEMS THAT ARE NOT APPLICABLE.

Project Name: The Villages at Longcreek Applicant: Fairways Development Group (John Bakhaus)
' Subdivision Review Application Make all checks payable to
N& $500.00 application fee RICHLAND COUNTY
21 Ten (10) 24"x 36" copies of the sketch plan

Two (2) 11" x 17" reduced copies of the sketch plan

Restricted Covenants Form, signed and dated

Copies of any and all paperwork regarding Special Exception, Variances, or Map Amendments must
NP be included (if applicable)

Four (4) hard copies of Traffic Management Plan (if applicable)
One (1) digital copy (.pdf) of Traffic Management Plan (if applicable)

APPLICANT CHECKLIST

Title block with subdivision name and designer information
Required map elements to include scale, north arrow, location map and tax map sheet (TMS) number

Property zoning

Project road names, adjacent roads with road name and right-of-way width

Adjacent owners and parcel numbers (TMS numbers)

Lot numbers

Lot sizes

Current flood statement identifying the Flood Insurance Rate Map (FIRM) panel, flood zones and
boundaries

Fire hydrant distribution (addressed by municipal water provider)

Access drives (IFC 503.1.1: Minimum of two remote access points for emergency ingress/egress)

. HRING S Aevelopmedt, bic. /]
Applicant: FrisRany 7 Ay I,/ ,,é ;Date: ///7//7/
Developmeit Review Committee "
[0 Application is COMPLETE and is ACCEPTED for Plan Review.
[J Application is NOT complete and is DENIED for Plan Review for the following
reasons:

DESIGNER CHECKLIST

Designer Contacted By: Date:

Staff: Date:

DISCLAIMER: This is not to be construed as containing all items, documents, or written information to be addressed or required by
the Richland County Land Development Code (Chapter 28 of the Richfand County Code of Ordinances) and/or other Richland County
ordinances and laws. Project submittals that are malled to Richland County are subject to the same review process and requirements
as projocts that are hand-dellvered. Richiand County does not assume responsibility for projects that are considered incomplete and

not picked up as required.
p 2] req LL!
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Richland County

Development Review Team
November 29, 2012 Agenda

2020 Hampton Street
4th floor Administration Conference Room
1:00 pm

I. Meeting Call To Order—Geonard Price. Deputy Zoniug Administrator
JI. Old Business—None

1. New Business—Proposed Project Review

Project # Development Location Coun- | Lots/Units/ | Acres
cil Square
Dis- Fect
trict

SD-12-05 Langford Road Tract Langford Road 2 101 lots 60.32

(Sketch Plans)
TMS #17800-01-71

SD-12-04 The Villages @ Longereek | Off of Longtown Road 9 332 units 100.7
(Sketch Plans)
TMS # 20401-01-03

IV. Other Business—Next scheduled DRT meeting is Thursday, December 27, 2012 (@ 1:00 pm

Development Review Team Members

Tracy Hegler, Planning Director
Geonard Price. Deputy Planning Director/Zoning Administrator
William Simon, Engineer 1I—Development
Andrea Bolling, Floodplain Administrator
Hope Hasty. Land Development Administrator
Holland Leger, Planning Services Manager
Miranda Spivey. Fire Marshal

H
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Development Review Team Meeting
November 29, 2012

The Villages at LongCreelc—Sketch Plans

Project Number: SD-12-04

Applicant: Fairways Development Group, ¢/o John Bakhaus
Location: Longtown Road in Northeast Columbia

TMIS#: 20401-01-03

Zoning: RS-L.LD

Description of project: The applicant is proposing a series of separate residential villages on ap-
proximately 100 acres of the existing LongCreek Plautation development in northeast Richland
County. A 40-acre golf course already exists in the development and is not included in the pro-
ject. The property s currently zoned RS-LD. Several types of housing are proposed, including
detached single-family, zero lot line, and Charleston style, to total 332 units. The layout will fol-
low a cluster housing design with approximately 31 acres of open space provided.
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DEPARTMENT OF PLANNING & DEVELOPMENT SERVICES
Post Office Box 192 @ 2020 Hampton Street @ Columbia, S.C. 29202
Zoning & Land Development: (803) 576-2180 @ Zoning Fax: (803) 576-2182

December 7, 2012

John D. Champoux
125 Blythewood Road
Blythewood, SC 29016

RE: The Villages at LongCreek — Skeich Plan

RCF # SD-12-04
TMS # 20401-01-03

Dear Mr. Champoux:

Please be advised the Sketch/Concept Plan entitled “The Vill Creek”, dated November 7, 2012, was

spproved at the Development Review Team meeting on November 29, 2012.

Note: This approval does not indicate certification or acceptance e_conservation aress per Richland
oun nd Development -

The following items must be addressed at the time preliminary plans are submitted for review;
Hope Hasty, Land Development Administrator, Planning (803-576-2188):
1. No comments, approved.

Andrea Bolling, Flood Coordinator, Public Works (803-576-2150);

1. The 100-year floodplain should be delincated on the plan sheets based on the FEMA designated elevation,

not & “scaled” elevation from the FIRM maps. The site appears to be within an AE Zone with a 100-year

clevation of 348 feet, NAVD *88 at the project location,

Please provide the 100-year floodplain delineation of the wetlands within the proposed project area.

3. Delineate and quantify any areas of proposed floodplain encroachment within the floodplain of the on-site
wetlands and the required compensation.

4. Provide match lines on the plans.

5. Itis not clear if there is floodplain encroachment due to the proposed trail. If the trail is within the 100-year
floodplain, be sure to pravide details of the trail that clearly show there are no impacts due to the
construction of the trail or provide encroachment and compensation information.

6. The proposed trail appears to impact Wetlands A and B. Please provide evidence (approved permit or
exemption letter) that this impact has been approved by the Army Corp of Engineering (ACE).

7. Itis not clear from the plans whether the “Waterfront Park” and associated structure extending into Lake

Columbia is included in the proposed project. If these areas are included, please provide additional details

as it appears the park may be within the 100-year floodplain and there may be impacts associated with the

structure within the limits of the lake.

Please provide the datum (NAVD or NGVD) on the plans.

A wetland survey, approved by the Army Corp of Engineers, needs to be submitted,

b

8.
9.

Willlam Simon, Engineer I Development, Public Works (803-576-2413):
1. No comments, approved,

Miranda Spivey, Fire Marshal, Emergency Services (803-576-3405):

1. No comments, approved.

N



Geonard Price, Zoning Administrator, Planning (803-576-2174):

1. The reference that the project will have attached dwellings needs to be removed. Neither the current zoning
district, nor the application of the Green Code to the project will allow for attached dwellings.

James B, Atkins, Divector, Conservation Department (803-576-2082);

Additional information is required before the Conservation Department can issue certification of the conservation
areas. Ag mentioned during the Design Review Team (DRT) mecting of November 29, 2012, these include:

1. Alisting of each individusal conservation arca by type (primary or secondary) and the surface area of each.
Each area Jisted should be clearly labeled on a site map. Consistent with Sec 26-186, (g), erch individual
conservation area should also be identified by subtype and listed in a table. For example:

10 acres of primary conservation areas are comprised of three acres of 100 year
flood floodplains, two acres of stream buffers, two acres of slopes greater than
40% and three acres of wetlands. Fifteen acres of secondary conservation areas
are comprised of 10 acres of healthy, native forests, two acres of trails and three .
acres of neighborhood greens.

2. Consistent with Sec 26-186, (g), (2), (b), the location, type and surface area of any proposed stormwater
BMPs (bioswales, etc.) and outlets constructed in or impacting the proposed conservation areas.

3, The final detail of trail construction materials, for each section of trail, to determine the area of impervious
trail surface. In addition, list all other impervious surfaces in recreation areas (gazebos, impervious
sidewalks in neighborhood greens, community ceater, waterfront park, parking spaces at the community
garden, etc.). Per Sec 26-186, (g), (3), impervious surfaces in recreation areas shall not be credited as
conservation area. Also, please note, constructed facilities shall not exceed 15% of the conservation area
[Sec 26-186, (g), (4) (a)].

4. Consistent with Sec 26-186, (g), (4) (a) and (b), quantification of the existing trees in the proposed
conservation areas through a tree survey and/or photo documentation to provide a baseline reference for
permanent protection of the conservation areas to be conveyed o the POA.

5. A plan detailing how the POA will permanently protect the conservation areas conveyed to the POA
consistent with Sec 26-186, (g), (4), (b). Implicit in the plan is the requirement to physically delineate and
mark the conservation areas and boundaries prior to any earth-moving, clearing, home construction, or
similar activities which could potentially damage or encroach upon the future certified and accepted

conservation areas.

The following is noted for informational purposes:

1. Upon written notice of sketch plan approval for a phase, the applicant shall have a two (2) year vested right
to proceed with the development of the approved subdivision phase under the regulations that are in place
at the time of subdivision approval. Failure to submit an application for preliminary plan approval within
this two (2) year period shall render the sketch plan approval void. Approval of the sbove-referenced
sketch plan will expire on December 6, 2014. However, the applicant may apply to the planning

department for a one (1) year extension of this time period no later than 30 days and no earlier than 120
days prior to the expiration of the sketch plan approval.

2. Preliminary plans may now be submitted, Please use the Preliminary Plan submittal checklist included in
the Major Subdivision Development application packet. This packet is available online at:

hitp:/fwww,richlandonline.com/depariments/Plannin, ‘gjfogg)g.g_sjp.

If you have any further questions or concems, please feel free to contact Hope Hasty at (803) 576-2188 or
b oy.1u8,

L
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Hope Hasty
Land Development Administrator

Co: John Bakhaus, ¢/o Fairways Development Group, Applicant
Miranda Spivey, Fire Marshal
William Simon, Engineer [T — Development
Tracy Hegler, Planning Director
Geonard Price, Deputy Planning Director
Andrea Bolling, Flood Coordinator
Holland Leger, Planning Services Manager
Mike Bagley, SCDOT
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APPEAL OF
DEVELOPMENT REVIEW TEAM

pu—

Project: XS \LAGRES AN LOWG’LEE_C_ ééi

Location: “\Qz CATC RN, L&w’i 3 L@M@W\QLM\NAT\GD
TMS Page: __aOHO | Block: C)\ Lot _ O3 Zoning: k(:‘)‘” Lﬂ§>

The applicant requests an appeal on the decision of the Development Review Team's gpproval/denial of
the above referenced project.

The standerds of review for the referenced project, according to section 26-54 (c)(3)(d){3)(b) of the
Richland County Land Development Cods, arefare not met by the following f:yts-/(

a) The proposed project complles with the policles and objsctives of the y Ny comprehensive plan;

Z

o
R .
b) The proposed project complies with the pu@%scope nd provisions of this chapter:
)@“’ /

& Themunty address coordinator s ap oved the subdivision name and addresses, and the planning
. comm:ssion has approved the subdlivigion road names. (See Section 26-183 of this chapter):

- :-:‘,-“!

& 230 /in/ /

o To5s

N gEh n‘}sy

& -J ¥ V / ‘

Q Tl@yoposed project complies with the subdivision sketch plan checklist of the planning department:
=

[

= 7
7
7

e} The followirig documents are submitted in support of this application:
1.

v G

{Attach additional pages if necessary) g\@
\ @.D%/w
=

Appellant's Signature //' g Address i‘relephons Number
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RICHLAND COUNTY PLANNING COMMISSION
APPEAL FROM
DECISIONS OF NOVEMBER 29, 2012 DEVELOPMENT REVIEW TEAM ACTION ON

THE VILLAGES AT LONGCREEK

Project: The Villages at LongCreek
Lecation: Longcreek Plantation; Flycatcher Lane
RCF # SD-12-04

TMS #20401-01-03
Zoning: Residential, Single Family-Low Density District (hereinafter, RS-LD)

This is an appeal of the Development Review Team’s approval of the sketch plan submitted in
support of the above-referenced project. This appeal is to the Planning Commission under its
authority pursuant to Section 26-54(c)(3)d.3.

The appeal relates to the standards of review for the referenced project.
COMPREHENSIVE PLAN:

The first standard of review is to the policies and objectives of the County’s Comprehensive
Plan. The Comprehensive Plan consists of a number of various factors that must be considered

in any development. Section 6-29-540 provides the standard of the Planning Commission
review.

The 2009 County Comprehensive Plan General Development Characteristics Matrix & Service
Delivery Standards Chart for a Suburban area density is 2.75 dwelling units per acre. This is the
strategy of the Community Facilities Element of the Comprehensive Facilities Element that is
found at page 126 of the Plan. This matrix ensures the equitable distribution of community
services and resources among all areas of the county and is in compliance with the zoning of
Residential, Single Family, Low Density as required in the area but not enforced in the Villages
at LongCreek project. This is a planning function to continue quality of life for resident of a
projected subdivision as well as to continue the quality of life for current residents. It is an
important factor in consideration of any new plan but particularly so in one where no minimum
lot standards are enforced. The Priority Investment Element is designed to provide adequate
public facilities for specified areas of the County. The planned project is not in a priority
investment area and this reinforces the need for planning in an area which would be
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overburdened by higher densities than the Comprehensive Plan considers appropriate. Priority
Investment Areas also are a part of the Land Use Element which focuses development in an area
that has sufficient infrastructure. The Comprehensive Plan specifies that even in these areas with
neighborhood master plans such as LongCreek, which “density recommendations should refer to
the proposed density outlined in the respective neighborhood master plan.” This language is
clarifying the language picked out of the Comprehensive Plan by the Planning Director that in
some areas development should be a focus in residential, commercial, and industrial areas and
varied at 4-8 units per acre. The current density is almost four units per available acre which is
in line with the current low density zoning but not in line with proposed project. In this regard,
the current project in not in accord with the Comprehensive Plan.

The Transportation Element of the Comprehensive Plan further is not in accord with the
proposed development. This element wants to strengthen transportation planning with improved
bus service. There is no bus service near the proposed project or planned for this area. This plan
element suggests major developments be close to employment centers and placed where
commuting is not required. The plan specifically addresses the growing traffic times, decreased
air quality and other associates risks with developments that are overcrowded and distance from
employment centers. The proposed plan would contain 332 units. That is a substantial amount
to burden an already burdened infrastructure and transportation system and is not in accord with
the Comprehensive Plan. Under current zoning which says with regard to lot area, “in no case
shall it be less than 12,000 square feet,” and that density is no more than one dwelling unit on a
lot, so with 100 acres if every acre had a buildable lot then the area could be developed and
obtain 363 lots. The actuality, however, is that there is considerable land within the area to be
developed that is wet lands and other areas that would be used for infrastructure which generally
are considered conservatively about 25% of the developed area so then there are only about 65
acres available for building. That would result in a total of 236 buildable lots under current
zoning [65 times 43560.1 is 2,83 1,406.5 which divided by 12000 is 236].

On Land Use Element Goal Four, which the Planning Director mentioned previously as
promoting compact developments with high density mixed use to reduce the amount of
infrastructure and impervious surfaces, note that implementation strategy is to locate abandoned
or vacant land with adequate infrastructure for potential use. This land has no infrastructure and
the Planning Depaﬁment dld not enforce the requirement for the Green Code at Section (h)(11)
which states theé maximum 1mperv1ous surface allowed is fifty. (50%) of the developed area.. The
Planning Department director’s “position is that when the first sentence states that pervious
material may be used for sidewalks and driveways the second sentence has no applicability
unless the developer first uses pervious surfaces for sidewalks and driveways. This
interpretation and application is directly in contravention to the cited goal four of the Land Use
Element that is to reduce impervious surfaces. The same issue applies around goal five of the
Land Use Element which is to limit impervious surfaces around waterways.
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The strategy for Goal 8 of the Transportation Element of the Comprehensive Plan is to require
right of way dedication for land development projects that affect major thoroughfares. Although
the strategy is to amend the Land development Code to require this, the Transportation Element
suggests the Planning Department encourage major developers to provide easements for future
rights of way. Longtown Road East is an overburdened roadway that will provide egress and
ingress to the project and which should be widened in the future. The developer who thinks
strategically would easily agree to such an easement for a road project that would benetit their
development. The lack of regard for this simple Comprehensive Plan strategy shows the
Planning Department’s overall misunderstanding and disregard of that plan.

PURPOSES, SCOPE AND PROVISIONS OF CHAPTER 26:

The purposes of Chapter 26 are, among other things, to prevent overcrowding of land, to avoid
undue concentration of population and to lessen congestion in the roads. Article V, Zoning
Districts and District Standards, is the primary method Chapter 26 regulates this function.
Article V also facilitates a convenient, attractive, and harmonious community by providing an
ordered zoning map and regulates density and the uses of buildings. It encourages the
development of an economically sound and stable county by providing confidence to current and
tuture residences that what they bought into continues in the same character and manner.

This project, as implemented by the Planning Department, would undercut the current Chapter
26 is to assure the timely provision of infrastructure to new developments. There are no new
projected roads, or improvements to already overburdened roads in the immediate area of the
project. The development is not in harmony with the current development that was undertaken
over 20 years ago and that is mostly filled. The project would not be harmonious with currently
developed land within LongCreek and the smaller lots and zero lot line areas on very small lots
are not compatible with the neighboring properties and adjacent zoning districts.

Among the specified purposes of Chapter 26 is to regulate density and distributions of
populations and the uses of buildings, structures, and lands with regard to water supply,
sanitation, schools, and, among other things, disaster evacuation and other public services. This
project is a development of property within an established community with fragile infrastructure
and the barest public services. The sheriff is unable to provide sufficient patrols for the safety of
the community. The community has contracted for private off-duty sheriff’s deputies to
supplement the meager patrols the sheriff is able to provide. Disaster evacuation is nil. The
ingress and egress to the community is on unsatisfactory roads that can barely handle the normal
commute loads. There is no evacuation plan. There are no road improvements planned or
pending.

Current zoning is residential low density which by itself would burden an already overburdened
and disregarded infrastructure. The dam at the middle of the lake side community is improperly
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weakened with heavy weeds and small trees, the removal of which would loosen the earthen
structure in such a manner as to exacerbate its already questionable ability to contain the lake.

The project would not protect the community from flood with the project distegarding the Green
Code requirements for pervious surfaces on lots that slope down to a lake and with the removal
of the vegetation and trees that currently provide protection from erosion of the dense
impenetrable soils. The project description speaks to a minimal removal of trees but the plans
indicate otherwise. The plans show the developable areas filled with dwelling units on lots not
in conformity with current zoning or with what the bonus densities could afford as provided
subsection (i) of the Green Code as a reward for setting aside certain lands for conservation.

The area is a scenic vista and ecologically sensitive. The project is not in conformity with many
of the other purposes set forth in Section 26-2 of the Code and the Development Review Team
did not examine these purposes with regard to this project other than the Conservation Director,
who was not at the Development Review Team meeting, did note that there was insufficient
quantification of existing trees in the conservation set-asides. He did not examine the
preservation of trees in the areas to be developed which is a primary purpose of the Green Code,
preserving tree cover which is a separate provision from tree cover in the conservation areas.

The project also does not comply with the purposes of the Green Code as stated in 26-186(a).
The protection of scenic vistas noted in the proposed plans is removal of tress to protect views of
the golf course. There would be major land disturbance with the project as planned, the
disregard of impervious surfaces has already been mentioned above with the Planning Directoi’s
opinion that it is inapplicable unless the developer uses pervious surfaces for sidewalks and
driveways. There are no wildlife corridors within the residential communities. There is no
evidence of efficient community design in the project. In this regard, the portion of the project
representing a specitic village alongside Longtown Road East of 20.28 acres proposes 59
dwelling units none of which meet the standards for the Residential, Single Family, Low Density
District set forth in Section 26-189 of the Land Development Code and which are applicable in
for the project area.

Furthermore, there are no evident Green Code characteristics for this 20.28 acre village. There
1s no conservation set aside. There are two small secondary set asides and a street buffer
representing secondary set asides of an insufficient basis to obtain a bonus for this village by
itself. There are no wildlife corridors, no specified plans for impervious surfaces, and no
indication of preservation of tree cover. This is a community like any other medium density
district. The Planning Director and her Development Review Team include this area in the
Green Code total package with credit for the set asides for the other villages because the plan is
viewed as a whole. The Development Review Team position is that clusters are encouraged in
the Green Code to maximize conservation and open space. The problem with that is the clusters
already are provided and rewarded for set-asides in the other villages. In fact the bonus
provisions of subsection (i) are utilized in those other village areas. There is no primary

L

.‘Q

81



conservation set aside in this really non-green village and the secondary set asides are
insufficient to provide a bonus under subsection (i) of the Green Code. The only manner that
would provide bonuses to this village would be if the conservation set asides are rewarded more
than once which is not the plain reading of the Green Code. The treatment of the project as a
whole by the Development Review Team is inconsistent with the project plans which present
three distinct villages for this project. Two of those villages appear as Green Code projects, the
third does not.

Finally, the sketch plan’s designation of wetland areas is incorrect in that the depicted wet lands
are not as large as the actual wet lands in the projected area for the development.

INCORRECT APPLICATION OF SECTION 26-8%9 WITH SECTION 26-186 OF THE
LAND DEVELOPMENT CODE.

Section 26-89 is the applicable zoning district for this project. The listing of zoning districts
does not contain a zoning district or zoning area known as Green Code Zoning. Article V of the
Code is relates to zoning districts and zoning standards. The use of the term “standards” is

important to understanding the applicability of the zoning provisions. Zoning District is defined

in the code as a zone on the zoning map for which there are uniform regulations governing the
placement, size, and spacing, etc of buildings or uses.

Density is defined as the number of dwelling units per acre of land. Emphasis added.

Section 26-89 provides at subsection (c) development standards. The provision refers to Table
of Area, Yard, and Height Requirements in Section 26-131 and continues:

“Provided, however, if a developer can meet the requirements found within
Section 26-186, the development standards of 26-186 (i) may be substituted for the
standards required in this section.”

Subsection (1) is a bonus provision that refers back to Article V and that provides bonuses based
on a developer meeting open space requirements. Bonuses are in density which in Article V is
termed standards. Reading the Code as a whole, with the use of the term standards consistently
referring throughout to zoning standards with the specific referral in Section 26-89 to subsection
(i) of Section 26-186, the inference is clear that the standards of Section 26-89 apply to the Green
Code with exception to the bonus provision. The bonus provision would be in a percentage of
what is otherwise required so that the lot area of 12,000 square feet could be lessened to obtain a
higher density as represented by square footage. This is more tully understood by looking to the
manner of arriving at density by the plain language of Section 26-89 (c)(1) which is similar to
several other zoning provisions in Article V. It reads:

(1)  Minimum lot areavdensity. Minimum lot area: 12,000
square teet or as determined by DHEC, but in no case shall
ST
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it be less than 12,000 square feet. Maximum density
standard: no more than one (1) principal dwelling unit may
be placed on a lot except for permitted dwellings. However,
see the special requirement provisions for single-family
zero lot line dwellings at Section 26-151(c) of this chapter.”

DHEC is not-involved and the Section 26-151 relate to Supplemental Use Standards.

The plain reading of this provision is that density is configured and determined by square
footage. Read with the per acre determination is that for a general planning purpose, a developer
could figure one acre of buildable land could obtain 3.63 building lots which with the “in no case
shall it be less than” language would mean three dwelling units. On the other hand, two acres
would hold seven (7) lots and so on. The plain reading of this provision is that the number of
dwelling units is not determined by the total number of acres in any event; not by the definition
of density and very specifically, not by the provision in Section 26-89 relating to the lot area.
The density provisions and minimum lot area standards have not been met throughout the
project.

Section 26-89(c)(2) provides a minimum lot width of 75 feet. The Development Review Team
did not enforce this provision throughout the project.

The Development Review Team looks to a provision in the Section 26-186, the Green Code, that
states an owner in the RS-LD zoning district may apply the development standards found within
the Green Code in lieu of the development standards set forth for the applicable zoning district.
The provision states that to obtain the substitute standards the developer must meet the
requirements of the Green Code. Reading the Land Development Code as a whole, Section 26-
186 must be read in conjunction with Section 26-98. Again, section 26-89 makes specific
reference to subsection (i) of the Green Code, which relates to density standards. There is no
other provision within the Green Code relating to zoning standards. ‘

Subsection (h) of the Green Code specifies the requirements necessary to be eligible for the
bonus available in subsection (i). This is specified in the provisions that authorize such bonuses.
There 1s no width provision specified. The underlying zoning provision provides the width
requirement, as mentioned above and as required to be reported in the concept plan required by
Subsection (f). Subsection (f) begs the question as to why a minimum lot width is required or
what it means other than it is a reference to the Section 26-89 minimum width requirement of 75
feet for the RS-LD district. Requirements in Subsection (h) relate to street frontages,
underground utilities, stabilization of yards, street buffers, park roads, street lighting, sidewalks,
storm management, maximum pervious surface allowed, etc. It also provides that the minimum
subdivision size is 2 contiguous acres and it provides for minimum yard areas.

Subsection (h) states with regard to lot area that there is no required minimum yard area.
Reading the provision as a whole, the no minimum requirement refers to those zoning areas
[
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authorized for use of the Green Code that have no minimum lot area requirements, specifically,
Sections 26-93 and 26-94, the RM-MD and RM-HD provisions that within their standards have
no minimum lot area. If'a minimum lot area were otherwise provided, it would undercut the
zoning standards of those provisions. Again reading the entire Land Development Chapter 26 as
a whole with the sections interacting, the reference is obvious. It also relates to the workability
of the bonus provision in Subsection (i). The bonus is taken in a percentage of density. If
density does not apply because of a no minimum lot area standard, the bonus of zero in
Subsection (i) would be zero and would have no meaning. Both Sections 26-93 and 26-94 have
stated densities for numbers of dwelling units authorized per acre yet are no minimum lot area
districts. All zoning districts relate to density in some fashion. There is no zoning district with a
wide open density as the Development Review Team would interpret this project. During the
Development Review Team examination of this matter, your Appellant pointed out the two
provisions relating to no minimum lot areas and their interpretation with regard to the Green
Code but members of the staff were unable to answer and the Planning Director terminated the
examination and closed the meeting. There was no formal motion or second for approval or
disapproval of the project.

The Development review Team erred by failing to uphold and enforce the width and minimum
lot area standards for Section 26-89 along with other standards dependant on the applicable
zoning district. '

Section 26-173 states standards for off-street parking. Off-street parking is required to be
addressed in the concept plan pursuant to Section 26-186(f)(2). Table VII-1 of section 26-173
requires a minimum of two off street parking spaces for every single family dwelling unit. This
is not something that can be delayed until the submission of construction plans because it is a
specific requirement for the Concept Plan. The Development review Team failed to uphold this
requirement for the concept plan.

SUBDIVISION SKETCH PLAN AND SUBDIVISION ROAD NAMES:

The Major Subdivision Submittal Checklist does not conform to the requirements of the Green
Code submissions so the check plan is of little value. Tt is noted that the application fee is noted
“N/A” which fails to consider that this is a new application and treated as such by the Planning
Department. There are no project road names listed on the sketch plan although there is a
statement previously that you authorized the names for the proposed names. The property
zoning of RS-LD is not correctly applied.

CONFLICTING PROVISIONS:

Section 26-21(d)(3)b of the Land Development Code provides that in the event requirements or
standards contained in different provisions of the chapter conflict as to their application to a use
the more restrictive provision shall apply. If the Planning Commission finds that the standards of
—
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Section 26-89 and the requirements in Section 26-186 conflict, then this provision requires that
the more restrictive provision shall apply.

APPLICANT FOR THE GREEN CODE:

The Applicant for the project is not readily clear with the treatment of the project by the
Development Review Team. The decision of the Development Review Team was not provided
to the landowner who is required under the Green Code to be the applicant. The land owner is
Fairways Development, LLC. The DRT decision was sent to John D. Champoux. A copy was
sent to Fairways Development Group, again, not the owner of the land upon which the project is
to be completed. The Applicant is stated to be John Bakhaus of Fairways Development Group,
not Fairways Development, LLC, a different corporate entity. The letter of transmittal for the
project is that it is being submitted by Fairways Development Group yet it is signed by Fairways
Development LLC. The treatment by the Development Review Team and the Planning
Department is that the application is of someone other than the owner. This comports with the
submitting correspondence. The application and its acceptance as such by the Development
Review Team are defective in this regard as it is not an application for the owner of the property.

Requested Relief. That the project be rejected as not properly submitted and, in the event you
consider it properly submitted, that it be returned to the Development review Team to enforce the
zoning standards for the project as indicated above.

Your Appellants are adjacent landowners to the proposed project and your applicant Samuel T.
Brick also is a contiguous landowner. The Applicant is not making any claim for damages,
attorney fees, or the return of application fees. This is an appeal only.

~ SO0

Respectfully submitted, Your Appellants,

Monika Iskersky 803735 8465 “Samuel T. Brick, Ir. 803 546 4895

305 Club Colony Circle 124 Runneymede Drive

Blythewood, S.C. 29016 Blythewood, SC 29016

Adjacent Property Owner Adjacent and Contiguous Property Owner
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RICHLAND COUNTY PLANNING COMMISSION
February 4, 2013

[Members Present: Heather Cairns (in @ 1:13pm), Olin Westbrook, Kathleen McDaniel,
David Tuttle, Patrick Palmer, Stephen Gilchrist, Bill Theus, Wallace Brown, Sr. (in at
1:08pm),; Absent. Howard Van Dine]

Called to order: 1:01 pm

CHAIRMAN PALMER: Alright, we'll call the February meeting of the Richland
County Pianning Commission to order. Allow me to read this into the Record. In
accordance with the Freedom of Information Act, a copy of the Agenda waé sent to
radio and TV stations, newspapers, persons requesting notification and posted on the
bulletin board tocated in the lobby of the County Administration building. Has everybody
recéived the January Minutes? Any motions?

MR. TUTTLE: Mr. Chairman, if | could I'd like to make a motion that we approve
the January Minutes as received.

MR. GILCHRIST: Second, Mr. Chairman.

CHAIRMAN PALMER: We have a motion and a second. All those in favor say
aye?

[Approved: Westbrook, McDaniel, Tuttle, Palmer, Gilchrist;, Absent for vote: Cairns,
Brown; Absent: Van Dine]

CHAIRMAN PALMER: None opposed. And did everybody just receive the, the
new Agenda? Yes? Do we have any amendments to the Agenda? Do we have a motion
to approve the Agenda?

MR. TUTTLE: So moved.

MR. GILCHRIST: Second, Mr. Chairman.
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MS. CAIRNS: Okay.

CHAIRMAN PALMER: Okay, would someone like to, after further discussion,
remake the motion or make one for the first time?

MS. MCDANIEL: Well, I'll remake my motion that we send Case No. 13-03 MA
forward to County Council with a recommendation of denial.

MR. TUTTLE: Second.

CHAIRMAN PALMER: We have a motion and a second. Any other discussions?
All those in favor of the motion pléase say aye? Any opposed?
[Approved: Westbrook, McDaniel, Tuttle, Palmer, Gilchrist, Theus, Brown; Abstained:
Cairns; Absent: Van Dine]

CHAIRMAN PALMER: Okay. And we are a recommending Body to County

| Council. They meet back here in these same Chambers on February the 26", and there

are options moving forward as well if you'd like to get together with Mr. Price and see
what will happen at the County Council meeting. Thank you.

MS. MCDANIEL: Ms. Linder? Can | get a recusal form from you?

CHAIRMAN PALMER: Okay, please allow me to read this into the Record. Mr.

Palmer, | must request to be excused from participating in discussion or voting on

| Agenda item No. 1 AR regarding Longcreek Plantation which is scheduled for review

and/or discussion at today’s Planning Commission meeting. !t is my understanding of
the Rules of Conduct, Provisions of the Ethics, government accountability and
campaign reform laws that since my law firm represents the seller of the subject
property, Case No. 13-04AR, | will be able to participate ih this matter through

discussion or voting. | would therefore respectfully request that you indicate for the
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Record that | did not participate in any discussion or vote relating to this item,
representing a potential conflict of interest. | would further request that you allow and
direct this letter to be printed as a part of the official Minutes and excuse me from such
votes or deliberations and note such in the Minutes. Thank you for your consideration in
this matter. Sincerely, Kathleen McDaniel. Okay.

MR. TUTTLE: Mr. Chairman, I'd like to make a motion that we go into Executive
Session to seek legal advice from our counsel.

CHAIRMAN PALMER: We have a motion, do we have a second?

MR. GILCHRIST: Second.

CHAIRMAN PALMER: All those in favor say aye? Any opposed?

[Approved: Cairns, Westbrook, McDaniel, Tuttle, Palmer, Gilchrist, Theus, Brown;
Absent: Van Dine]

MR. BRICK: [Inaudible] Also | would object to the [inaudible] this attorney
because this attorney is [inaudible] and you're acting as a judicial body and as a judicial
body she's the, she represents the person who would be [inaudible] to the appeal. So |
would object to this attorney going into [inaudible]. And first of all | don’t know
[inaudible]. [Inaudible]

MR. TUTTLE: I, I'm confused, Mr. Brick. We're, right now we’re not currently in a
public discussion mode, so you're out of order.

MR. BRICK: [ understand {inaudible}.

MR. TUTTLE: Excuse, you're, Mr. Brick, you're out of order.

MR. BRICK: [Inaudible]

[Executive Session]
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MR. TUTTLE: Let the Record show this is a Pepsi. [Laughter]

CHAIRMAN PALMER: Okay, Ms. Linder, would you like to report us out of
Executive Session?

MS. LINDER: Mr. Chairman, the Executive, the Planning Commission went into
Executive Session to receive legal advice and no action was taken.

CHAIRMAN PALMER: Okay, thank you. Alright next up on the Agenda is Case
No. 13-04 AR.

CASE NO. 13-04 AR:

CHAIRMAN PALMER: What we're gonna do here is we're going to allow 15
minutes per side to present their case, their arguments per the case. So | think in this
instance we'll start with Mr. Brick since he's the one challenging the ruling of the DRT.
So Mr. Brick, the floor is yours.

MS. LINDER: Mr. Chairman, do you have a copy of the signup sheet?

CHAIRMAN PALMER: We do, and there’s, Mr. Brick is the only one signed up to
speak.

MS. LINDER: Thank you.

TESTIMONY OF SAMUEL T. BRICK:

MR. BRICK: | do object to the — | have a legal memorandum I'd like to present
and —

MS. CAIRNS: This is, | believe this, is this the same — is there one, only one?

MR. BRICK: It's similar. it's, this is similar to the one that | sent out earlier. That's

not the application, that is —
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MS. CAIRNS: No, | understand. We have the application and then the — but
you're saying this is different than the one —

MR. BRICK: It’s a little bit different, yes. | cleaned it up a little bit. 1'd like to make

| it for the Record too, please.

CHAIRMAN PALMER: And just for the Record as well, Ms. Linder, | think we had
Ronald Johnson, did you want to speak on this case?

MR. JOHNSON: Yes, sir.

CHAIRMAN PALMER: Okay, so we do have one person signed up to speak on
the case as well.

MS. LINDER: Thank you.

MR. BRICK: | also for the Record would like to object to Ms. Linder being the
attorney. She is not the, part of the legal office for the county, she works specifically for
the Planning Department and she is the attorney for the Planning Department as she
has noted previously to you, and | would object to her participating. And | also object to
her being in the Executive Session that you all just held. So that’s, that is an objection.

CHAIRMAN PALMER: Okay.

MR. TUTTLE: Duly noted.

MR. BRICK: Okay, thank you. Alright. There are four things - first of all | think
you all are familiar, matter of fact | know most of you are familiar with the project. The
project is 100 acres to be developed under the Green Code. And it is to be in an area in
Longcreek PIantaﬁon which is hilly and has got a lot of wetlands in it and there’s a fairly
steep slope involved in it. The, the, the project has an application with approximately

30% set aside. This set aside includes a number of things, some conservation areas

.
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Planning Commission )
) ORDER ON AN ADMINISTRATIVE APPEAL
County of Richland )

Date Heard:  February 4, 2013
Appellant: Sam Brick, 124 Runneymede Drive, Blythewood, SC 29016
Other persons: Ronald Johnson, 2004 Longtown Road East, Blythewood, SC 29016

Project: Villages of Longcreek
TMS#: 20401-01-03

Case No.: 13-04 AR

The Richland County Planning Comimission held a public hearing on February 4, 2013 to
consider the Administrative Appeal of Mr. Sam Brick, Appellant, pursuant to Section 26-58 and
Section 26-54 (c) (3) d. of the Richland County Code of Ordinances.

After consideration of the evidence and arguments presented, the Planning Commission
decides as follows:

Findings of fact:

Notice of the public hearing for this case was published in a newspaper of general circulation
within the county no less than fifteen (15) days prior to this public hearing.

Mr. Sam Brick, Appellant: The project is 100 acres to be developed under the Green Code. It is to be
in an area in Longcreek Plantation that is hilly and has a lot of wetlands in it, and there is a fairly
steep slope involved in it. The project has approximately 30% set aside, which includes a number of
things, such as some conservation areas that are wetlands and some very steep slopes, and some other
secondary conservation districts under the Green Code. There are some problems with the
Comprehensive Plan that I want to note. There are four things that you have to look at: First of all
with regard to the land use element, one of the things about the Comprehensive Plan is to minimize
impervious surfaces and there is no utilization or implementation of impervious surfaces being
limited in this application. It is not a priority investment area; they do not get any monies and there
are no special things. A little bit more liberal changes would happen in a priority investment area
than in the other areas. The community facilities element says 2.75 dwelling units per acre are
recommended, and this project has a whole lot more than that. It is also not in sync with the
transportation element, as there is no bus service, it is not close to employment centers, there are no
walkways throughout the general area, and there is a long commute into town, 16 or 17 miles. The
land use element talks about how suburban areas should be developed at four to eight dwelling units
per acre. In this particular area, it is zoned at low density, single-family residential, low density.
Sections 26-89 and 26-86 work together - the density provision under Section 26-89 provides a gross,
you get the maximum houses, and it is all done by the number of acres total. The density is one
dwelling unit per lot area. And the lot area is no more than 12,000 square feet per lot area. That is
what the language says in Section 26-89. However, there are two exceptions, one is if DHEC
determines otherwise and the other is Section 26(i). Section 26(i) is the development standards of the
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Green Code according to Section 26-89. Both of these provisions — the provision with regard to 26(i)
and the Green Code ~ were enacted within the same ordinance. That means a lot when we get to how
many houses and all that sort of thing. The project calls for 332 dwelling units, and that’s with no
density. All the residential districts have zoning densities in them, but there are none being applied to
this particular project. Density works with only the buildable land, not the total land in the property.
The statute says 12,000 square feet is the minimum — you can not have less than 12,000 square feet
unless you get the bonus density under Section 26-186(1), so the number of houses is considerable.
You could never get 332 dwelling units on 100 acres under this particular provision with the 12,000
as the minimum lot size because you have to have infrastructure. So once you have the infrastructure
of the roads, you can not get density on that. So if you take 30% as the set aside, another 15% for
infrastructure, you get about 55 building acres and that gives you 199 dwelling units. The Planning
Department takes away the density requirements because they say that although the zoning districts
have development standards, Section 26-186(b) says the standards found within this section may be
applied in lieu of the applicable zoning district. Now the only ones that are found within this section
are in subsection (i), and subsection (i) is density, and that’s the only place where you have zoning
standards. The difference between standards and requirement is that standards are something that are
set up or established by authority as a rule for measuring quantity and requirements are things
applicable and a condition precedent to any one who wants to obtain the benefit. Requirements apply
to everybody, but standards will apply to the people in the area that is concerned. The requirements
provision in 26-186(h) has development requirements; they do not call it standards. These are the
things that you have to get to get into the bonus sections. To get into the bonus sections you have to
meet the minimum requirements, and this applies to every applicant. The reason staff says there is no
minimum lot size in Section 26-186(h) is because there are two provisions that are eligible for this —
Sections 26-93 and 26-94, the multi-family housing, both have no minimum lot size. If you had
anything else in there besides those, you would disenfranchise both of those two groups and the
statute would not make sense for those two. They also have minimum width requirements in there;
they both have a 50’ minimum width requirement even though there’s no minimum lot size, and
there are standards that they have in there. So there is just no reason not to have a density. The statute
itself provides density, both in Section 26-80 and Section 26-89. The Planning Department and the
Development Review Team did not apply the density standards in this particular matter, which is an
error in the application of the Green Code and the administration of residential low density zoning
district applicable to the project. The only development standard found in this section is the density
provision, and its bonus feature. The intent is if there is a conservation set aside, a bonus is given.
And that is the purpose behind the Green Code. Minimum lot widths are not being applied, and they
are not heing enforced. In Section 26-186(f)(3), it says that minimum lot widths have to be reported,
but they are not reported. So I think this project needs to be sent back for no other reason than for
minimum lot widths to be reported. I would like to put a study that was done in 2009 about pervious
material into the Record. In conservation districts, in Green Code areas, pervious surfaces are vitally
important and it is a major part of conservation. You do not want to have pervious material
overwhelming the development because of the water flow. The first sentence in this subsection 26-
186(h)(11), which is a permissive sentence — you can use pervious material on driveways and
sidewalks. The second sentence is a requirement — you can not have more than 50% impervious
material in your developed areas. It does not say the entire area, but rather, it specifically says
developed areas, so that is another violation. You are supposed to look at the sketch plan, but it is the
wrong sketch plan. They do not have a sketch plan for the Green Code so you would see that all the
Green Code requirements were met. Also, roads are not included in the sketch plan at all.

Ms. Tracy Hegler, Planning Director: The Comprehensive Plan does certainly set the guiding
principles for growth in the county. It’s a very important document for us, but it’s not a regulatory




item. It simply is a guiding principle. We certainly look to those things when we make decisions on
these development applications and reported those during the last appeal. Mr. Brick is correct, this
project is not in a priority investment area; it is in what is called a suburban area and the
Comprehensive Plan does outline recommendations for what suburban areas should look like, which
as Mr. Brick mentioned is four to eight dwelling units per acre. That is reported several times in the
land use element of the Comprehensive Plan, so we use that as our guiding principles. The
community facilities element which Mr. Brick mentioned, states 2.75 units per acre. That chart is a
modeling document of numbers that went into a program. It is a program that looks at how much of
the land would be developed at a future build out scenario. That’s what the Comprehensive Plan
looks at in the future; for example, in 2035, if population is X and we have designated this much
acreage as suburban, what would the density be if we filled up every single acre? So 2.75 is the
number it came to, but the Comprehensive Plan also states right after that, that that is not the most
efficient use of land and it highly recommends that we develop at a higher density. So the 2.75 is
merely a modeling number to interpret what kind of developable acreage we would obtain. It is very
clear in the Comprehensive Plan that four to eight units is what the county is prescribed for their
suburban densities. The Appellant mentioned that the project is not in sync with the transportation
element, but there are suggestions in the housing element that development be located near large
employment centers and on bus lines. It also suggests in the transportation element that we do urban
infill and that we provide a variety of housing types. So you can see that there are different pieces of
the Comprehensive Plan, and you can not meet every single strategic goal within the Comprehensive
Plan, as those things would contradict. We believe that this project does fit within the Comprehensive
Plan’s goals. We certainly use the Green Code, which is Section 26-186, and it very clearly states
that it is a Code that you can use in lieu of the standards of the underlying densities. The underlying
zoning for this site is RS-LD, which is found in Section 26-89. There, density is one dwelling unit
per lot area, and that is still true for the Villages at Longcreek. But Section 26-186 specifically states
that the standards of this Section that can be used in lieu of the underlying zoning district standards;
that sets it apart. And it specifically states that there are no minimum lot areas if the Green Code
(Section 26-186) standards are being used. Also, State enabling legislation speaks to the ability to
create clustering neighborhoods. In fact, it encourages it, and it says that in clustered neighborhoods
you may vary your lot sizes from your otherwise applicable lot sizes. This concept is enforced all
throughout this project, this idea of clustering and getting away from minimum lot sizes, even in your
underlying zoning. The project calls for 332 units. There is certainly density, if you take that, divide
it by 100 acres roughly, that’s 3.32 units per acre. The underlying zoning allows 3.63 units as a gross
density, that is common practice everywhere, in planning practice anyway. Mr. Brick mentioned you
can not have lots less than 12,000 square feet, but I completely disagree by the intent of the Land
Development Code, by the Green Code language, and by State enabling legislation that allows us to
do clustering development. RM-MD and RM-HD are two of the underlying zoning districts in which
you can apply the Green Code, and it very clearly states in Section 26-186 that there is no minimum
lot size required. As Mr. Brick mentioned, conservation set aside gets a bonus, that is the intent of
this Code as well. The property has set aside more than what is required to enact this density bonus.
They are building less than what they are allowed to with the underlying zoning. There is no
minimum set aside required to relax a lot size, only a minimum to enact a density bonus. Regarding
pervious material, I would argue that if it were to be a requirement, the language they would be
separated. It would not state, you may use pervious material and if you do then, then here’s the 50%
requirement. We have been working with the developer on much of the low impact development
design techniques they are proposing for the site. The plan is three stages — the bottom three, the
north and the south in the middle, are actually Lakeland soils. They are very sandy and actually have
enormous infiltration rates, so very little runoff is expected at that site. And the northern most piece,
which is adjacent to the lake, has a 100 buffer, and that is 50% more than is required by our Code. It
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also has more clay like soil, so its infiltration rate is a liitle less stable; but the developers are
designing specific Low Impact Development (LID) drainage principles and given the soil itself, 1
think we are going to find that it meets the requirements of the Green Code. They also must meet the
requirements for storm water runoff, as they cannot have more runoff post-production than they did
in pre-production. Those standards and those numbers will be calculated during the preliminary
planning phase, but at this time, we are only reviewing a concept plan. Again, it is the Development
Review Team’s interpretation of Section 26-186, the Green Code, that those standards are in lieu of
the underlying zoning standards. The underlying zoning district does set a starting point for us, as it
establishes the basis for what we would consider the density to be, and if we were to enact a density
bonus, where would we go from there. But otherwise, we take the Green Code at its word of having
specific stand-alone standards.

M. Ronald Johnson: As a responsible developer, we have worked with Staff and we also held seven
(7) open forum meetings in and around the Longcreek area and invited participation both from
residents, as well as people outside of the area, to come in and voice their concerns or questions
about what it is to operate and develop under the Green Code, what is involved in low impact
development. Those of us in the business would suggest that the type of development that we are
proposing is much more responsible, and it preserves far more of the developable area by the set
asides that have been talked about. We believe very strongly in the conservation aspects of what we
are doing. We have engaged outside services to have a tree study done and we have had wetlands
surveyed and delineated; so we have gone above and beyond what is required to try to make sure that
the areas that we are proposing will be developed in a way that would have the least damaging
impact on the land in question. I do hope that the Commission understands what we have tried to do
and,hope to endeavor to do, will be done in the best professional manner.

Conclusions of law:

Pursuant to Section 26-58(¢) of the Richland County Code of Ordinances, we, the Planning
Commission, have held a public hearing on this appeal and we have heard testimony and reviewed the
appellant’s request to overtwn the DRT’s decision to approve the sketch plan for the “Villages of
Longcreek”. Thus said, and based on all of the foregoing, we find that said sketch plan meets all of the
standards found under Section 26-186 of the Richland County Code of Ordinances and therefore uphold
the Development Review Team’s APPROVAL of the sketch plan and DENY the Appellant’s request to
overturn such decision.

AND IT IS SO ORDERED!

S/ G

P4irick Palmer, Chair
Richland County Planning Commission

to Other Parties in Interest;

Date Mailed to Appellant and AQ(\

NOTICE OF APPEAL TO CIRCUIT COURT MUST BE FILED WITHIN THIRTY (30) DAYS
AFTER THE DATE THIS ORDER WAS MAILED.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

Civil Action No. 13-CP-40-1643
Samuel T. Brick,

Petitioner, _
NOTICE OF MOTION AND MOTION TO
DISMISS ON BEHALF OF RESPONDENT
RICHLAND COUNTY PLANNING
COMMISSION

v.
Richland County Planning Commission,

Respondent.

M N N’ N N N N N N N N N S N N

TO: SAMUEL T. BRICK, PRO SE PETITIONER:

YOU WILL PLEASE TAKE NOTICE that the undersigned attorney for the Respondent
Richland County Planning Commission will move before the Presiding Judge of the Fifth Judicial
Circuit at the Richland County Judicial Center, 1701 Main Street, Columbia, South Carolina 29201,
at such time and place as may be set by the Court, for an Order granting Respondent Richland
County Planning Commission’s Motion to Dismiss as to Petitioner’s Appeal based upon the
following grounds:

1) The Petitioner does not have standing to appeal the Respondent’s Order because he is
not a property owner whose land is the subject of a planning commission decision
pursuant to S.C. Code Ann. § 6-29-1150(D)(2).

2) In the alternative, if the Petitioner is found to be a property owner whose land is the
subject of a decision of the planning commission, then his appeal must be dismissed
because Petitioner failed to request pre-litigation mediation pursuant to S.C. Code Ann.

§§ 6-29-1150(D)(2) and 6-29-1155.
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Said Motion is based upon the pleadings filed in this case, rules of Court, and such other

matters as may be properly presented to the Court at the time of the hearing.

DAVIDSON & LINDEMANN, P.A.

BYfﬁ/UL\Q% r L\),_

WILLIAM H. DAVIDSON, II

MICHAEL B. WREN

1611 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: 803-806-8222

F: 803-806-8855

E-Mail: wdavidson@dml-law.com
mwren@dml-law.com

ATTORNEYS FOR RESPONDENT
RICHLAND COUNTY PLANNING
COMMISSION

Columbia, South Carolina
May 31, 2013
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
)
) Civil Action No. 13-CP-40-1643
Samuel T. Brick, )
)
Petitioner, )
) RETURN TO APPEAL ON BEHALF OF
v, ) RESPONDENT RICHLAND COUNTY
) PLANNING COMMISSION
Richland County Planning Commission, )
)
Respondent. )
)

Respondent, Richland County Planning Commission, by way of Return to the Petitioner’s
Appeal, alleges as follows:

1. The Respondent denies that the Petitioner has stated any proper basis or ground for
reversal of the decision of the Richland County Planning Commission which is on appeal.

2. The Court’s standard of review in South Carolina is the abuse of discretion standard.
Under that standard of review, the findings of fact by the Planning Commission must be affirmed if
they are supported by some evidence. In this matter, the findings of fact by the Planning
Commission are clearly supported by some evidence, and the Planning Commission has not acted
arbitrarily or in excess of its lawfully delegated authority.

3. The Petitioner may not rely on legal arguments or positions different than what was
raised to and ruled upon by the Planning Commission. This Court lacks subject matter jurisdiction
to entertain any legal grounds not raised to nor ruled upon by the Planning Commission.

4. The Petitioner does not have standing to appeal the Respondent’s Order because he

is not a property owner whose land is the subject of a planning commission decision pursuant to

S.C. Code Ann. § 6-29-1150(D)(2),
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5. In the alternative, if the Petitioner is found to be a property owner whose land is the
subject of a decision of the planning commission, then his appeal must be dismissed because
Petitioner failed to request pre-litigation mediation pursuant to S.C. Code Ann. §§ 6-29-1150(D)(2)

and 6-29-1155.

DAVIDSON & LINDEMANN, P.A.

M)

WILLIAM H. DAVIDSON, Il

MICHAEL B. WREN

1611 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: 803-806-8222

F: 803-806-8855

E-Mail: wdavidson@dml-law.com
mwren@dml-law.com

ATTORNEYS FOR RESPONDENT
RICHLAND COUNTY PLANNING
COMMISSION

Columbia, South Carolina
May 31,2013
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ; FIFTH JUDICIAL CIRCUIT
)

SAMUEL T. BRICK, g Case No.:2013-CP -400-1643

Appellant, Pro Se g MEMORANDUM OF LAW

VS. % IN RESPONSE TO
RICHLAND COUNTY PLANNING g RICHLAND COUNTY PLANNING

COMMISSION, ) COMMISSION
Appellee. 3 MOTION TO DISMISS APPEAL

RESPONSE TO APPELLEE’S MOTION TO DISMISS APPEAL
Appellant, Samuel T. Brick, in response to the motion by the Appellee contends the

following:

1. Appellant’s standing. The Richland County Code and the South Carolina provisions
enabling such ordinance provide specific authority for an appeal of staff action on a land
development plan by any party in interest (Section 6-29-1150(C) of the South Carolina Code
provides the any party in interest authority). County regulations (Section 26-58(b)(1)) provide
authority for an appeal by any person who may have a substantial interest in the decision
(although referring to the state requirement that states any party in interest). The county
provision specifically references appeals by an applicant (it does not limit this to land owners), a
contiguous landowner, or an adjacent landowner. Appellant paid his appeal fee, filed such an
appeal, and the appeal was processed by the Planning Department and the Planning Commission.
There was no objection made to Appellant’s authority to file or to make such an appeal.

Appellant is an adjacent and contiguous landowner although the state provisions do not limit
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appeals accordingly. See below Appellant’s discussion in this regard, copied from his Response

to the Intervener Fairways Development, LLC Motion to Dismiss.

This appeal was filed with this Honorable Court under authority of Section 26-54 (c)(3)
d.1. of the Richland County Code, that states “Appeals shall only be filed by the applicant, a
contiguous landowner, or an adjacent landowner,...”. The cited Richland County Code
provision at paragraph (c)(3) d.5. states any person with a substantial interest in the decision may
appeal the planning commission decision to the circuit court. It further relates that in the
alternative (presumably if the Planning Commission’s decision is against the property owner’s
interests) a property owner whose land is the subject of a decision by the planning commission

may appeal by filing a notice of the appeal and request for pre-litigation mediation in accordance

with Sections 6-29-1150 and 6-29-1155 of the South Carolina Code. Paragraph 6-29-1150(D)

provides two different appeal procedures for appeals from a planning commission decision. The
first relates to an appeal by a party in interest from the final administrative decision by the
commission. The time within which to file an appeal commences from the date the commission
provides the appellant actual notice of its decision. Paragraph (D)(2) states if the appeal is by a
property owner whose land is the subject of a decision of the planning commission, the period
starts from the date the decision of the board is mailed. Pre-litigation mediation is only required
for appeals by such property owners. That the limitation is silent as to other appealing parties
does not incorporate other such parties under its umbrella. The state provision for mediation
(Section 6-29-1155), referenced in the county regulation, authorizes a party with substantial
interest (presumably the party that prevailed at the Planning Commission stage) to intervene as a
party in the pre-litigation mediation. Reference to this intervention clarifies that the pre-litigation

mediation specifically refers to property owners whose land is subject of a decision of the

NS



planning commission, not just to any person who is a property owner. Paragraph 6-29-1155(A)
clearly relates to the property owner referenced in Section 6-29-1150(D)(2). Appellant’s

authority to appeal is under 6-29-1150(D)(1)of the South Carolina Code.

2. Adjacent and contiguous landowner. The Richland County Land Development Code at
Section 26-54(c)(3)d 1 provides procedures for appeals from Development Review Team
decisions. It states appeals may only be made by the applicant, a contiguous landowner, or an
adjacent landowner. In this regard the County Code unnecessarily and improperly limits the
“interested party” language of the State enabling provision (Section 6-29-1150(C)). The issue
was not raised by the Planning Department and Appellant’s filing fee and Appeal were accepted
and acted on by the Planning Commission. The matter, however, is moot because your
Appellant is a party of substantial interest and is an adjacent and contiguous landowner to the
property that is proposed for Green Code development. Appellant is adjacent as that term is
defined in the Land Development Code, Section 26-22 “Lot,adjacent. A lot that is contiguous to
another lot.” Section 26-21(b), General Rules of Construction, (9) states the term “contiguous”,
as applied to lots or districts, shall be interpreted as meaning having a common boundary of ten
(10) or more feet in length. Appeliant and the project known as Villages at Long Creek share a
common boundary of the waterway, known as Lake Columbia or by some persons as Lake
Windermere. The Attorney General of South Carolina has opined that contiguity should be
liberally construed and that water does not destroy contiguity between properties (Opinton of
April 11, 2012, to The Honorable Rick Quinn). The Attorney General notes that the S.C.

Supreme Court case of Eldridge v. S.C. Dept. of Transportation, 384 S.C. 548, 683 S.E. 2d 483

(2009) is particularly instructive. The Eldridge case explains the South Carolina Supreme
Court’s broad interpretation of the term “contiguous,” and that contiguity is not destroyed by an
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intervening connector such as water. Appellant’s property is less than one-tenth of a mile across

the waterway from the proposed project.

3. Improper Record. Of significance to this matter that touches on Appellant’s right to a
fair hearing is recently learned information that the Planning Depaﬁrﬁent provided an incorrect
file to the Planning Commission for its action on Appellant’s appeal. Appellant requested
clarification of this matter a number of times with counsel for the Appellee, Richland County
Planning Commission, but Counsel has not responded. Richland County certified what was
presented to the Planning Commission for the appeal and it is not the appeal Appellant filed with
the Planning Department. The agenda packet that was provided the Planning Commission for its

action on Appellant’s appeal is incorrect.

Appellant’s appeal to the Planning Commission was made on December 20, 2012. The
appeal forwarded as part of the agenda packet and this record indicates what was sent to the
Planning Commission was the appeal dated September 5, 2012. The Development Review Team
action in the formal Record on Appeal is that of August 14, 2012 not the December 7, 1912
Development Review Team action that formed the basis of Appellant’s appeal. Other papers in
the agenda packet and the formal Record provided this Honorable Couit are not part of this

appeal and are misleading and prejudicial to Appellant’s action.

Correct documents that should have been included in the agenda packet for the Planning
Commission’s action are those documents presented in Appellant’s Notice of Appeal and Appeal
in the instant proceedings. The formal Record of Appeal submitted by Counsel for Appellee
Richland County Planning Commission is inaccurate and prejudicial. Basically the staff action

(the Development Review Team action) that Appellant appealed to the Planning Commission
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must be presented to the Planning Commission as the matter they must consider. The Planning
Commission is required to conduct a public hearing on the appeal. They must have the appeal to
conduct such a hearing. See the required procedures for such appeals in Section 26-54(c)(3)d.3.
Appellant’s amended appeal will request this Honorable Court to return the matter to the
Richland County Planning Commission for approval of the former appeal in accordance with

Section 26-54(c)(3)d.3[a] and Appellant will move for such a return when this Motion is heard.

Dismissal of this matter at this time would be unjust and a violation of Appellant’s rights

to a fair disposition of the matter.

WHEREFORE Appellant requests this Honorable Court to deny Appellee Richland

County Planning Commission’s Motion to Dismiss the Appeal.

Respectfully submitted,

F, Rk

Samuel T. Brick, Appellant, Pro Se
124 Runneymede Drive
Blythewood, SC 29016

803 546 4895
sbrick2011{@gmail.com

July 3 2013
Blythewood, SC

CERTIFICATE OF SERVICE

1, Samuel T. Brick, Plaintiff, pro se, do hereby certify that I served the foregoing
Memorandum of Law and Response to Appellee’s Motion to Dismiss, by mailing a copy of
same, by United States Mail, First Class, postage prepaid, on July 3\ , 2013, to William H.

Davidson, II, Esquire, and Michael B. Wren, Esquire, of Davidson & Lindemann, P.A., attorneys
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND % FIFTH JUDICIAL CIRCUIT |
)
SAMUEL T. BRICK, 3 Case No.:2013-CP -400-1643
Appellant, Pro Se ; AFFIDAVIT
VSs. ; IN RESPONSE TO
RICHLAND COUNTY PLANNING ; RICHLAND COUNTY PLANNING
COMMISSION, ) COMMISSION
Appellee. ; MOTION TO DISMISS APPEAL
AFFIDAVIT AND

RESPONSE TO APPELLEE’S MOTION TO DISMISS APPEAL
Appellant, Samuel T. Brick, in response to the motion by the Appellee by Affidavit and

under oath avers the following:

1. Appellant’s standing. The Richland County Code and the South Carolina provisions
enabling such ordinance provide specific authority for an appeal of staff action on a land
development plan by any party in interest (Section 6-29-1150(C) of the South Carolina Code
provides the any party in interest authority). County regulations (Section 26-58(b)(1)) provide
authority for an appeal by any person who may have a substantial interest in the decision
(although referring to the state requirement that states any party in interest). The county
provision specifically references appeals by an applicant (it does not limit this to land owners), a
contiguous landowner, or an adjacent landowner. Appellant paid his appeal fee, filed such an
appeal, and the appeal was processed by the Planning Department and the Planning Commission.
There was no objection made to Appellant’s authority to file or to make such an appeal.

Appellant is an adjacent and contiguous landowner although the state provisions do not limit
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appeals accordingly. See below Appellant’s discussion in this regard, copied from his Response

to the Intervener Fairways Development, LL.C Motion to Dismiss.

This appeal was filed with this Honorable Court under authority of Section 26-54 (c)(3)
d.1. of the Richland County Code, that states “Appeals shall only be filed by the applicant, a
contiguous landowner, or an adjacent landowner,...”. The cited Richland County Code
provision at pafagraph (c)(3) d.5. states any person with a substantial interest in the decision may
appeal the planning commission decision to the circuit court. It further relates that in the
alternative (presumably if the Planning Commission’s decision is against the property owner’s
interests) a property owner whose land is the subject of a decision by the planning commission
may appeal by filing a notice of the appeal and request for pre-litigation mediation in accordance
with Sections 6-29-1150 and 6-29-1155 of the South Carolina Code. Paragraph 6-29-1150(D)
provides two different appeal procedures for appeals from a planning commission decision. The
first relates to an appeal by a party in interest from the final administrative decision by the
commission. The time within which to file an appeal commences from the date the commission
provides the appellant actual notice of its decision. Paragraph (D)(2) states if the appeal is by a
property owner whose land is the subject of a decision of the planning commission, the period
starts from the date the decision of the board is mailed. Pre-litigation mediation is only required
for appeals by such property owners. That the limitation is silent as to other appealing parties
does not incorporate other such parties under its umbrella. The state provision for mediation
(Section 6-29-1155), referenced in the county regulation, authorizes a party with substantial
interest (presumably the party that prevailed at the Planning Commission stage) to intervene as a
party in the pre-litigation mediation. Reference to this intervention clarifies that the pre-litigation

mediation specifically refers to property owners whose land is subject of a decision of the
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planning commission, not just to any person who is a property owner. Paragraph 6-29-1155(A)
clearly relates to the property owner referenced in Section 6-29-1150(D)(2). Appellant’s

authority to appeal is under 6-29-1150(D)(1)of the South Carolina Code.

2. Adjacent and contiguous landowner. The Richland County Land Development Code at
Section 26-54(c)(3)d 1 provides procedures for appeals from Development Review Team
decisions. It states appeals may only be made by the applicant, a contiguous landowner, or an
adjacent landowner. In this regard the County Code unnecessarily and improperly limits the
“interested party” language of the State enabling provision (Section 6-29-1150(C)). The issue
was not raised by the Planning Department and Appellant’s filing fee and Appeal were aﬁcepted
and acted on by the Planning Commission. The matter, however, is moot because your
Appellant is a party of substantial interest and is an adjacent and contiguous landowner to the
property that is proposed for Green Code deve]oi)ment. Appellant is adjacent as that term is
defined in the Land Development Code, Section 26-22 “Loft,adjacent. A lot that is contiguous to
another lot.” Section 26-21(b), General Rules of Construction, (9) states the term “contiguous”,
as applied to lots or districts, shall be interpreted as meaning having a common boundary of ten
(10) or more feet in length. Appellant and the project known as Villages at Long Creek share a
common boundary of the waterway, known as Lake Columbia or by some persons as Lake
Windermere. The Attorney General of South Carolina has opined that contiguity should be
liberally construed and that water does not destroy contiguity between properties (Opinion of
April 11, 2012, to The Honorable Rick Quinn). The Attorney General notes that the S.C.

Supreme Court case of Eldridge v. S.C. Dept. of Transportation, 384 S.C. 548, 683 S.E. 2d 483

(2009) is particularly instructive. The Eldridge case explains the South Carolina Supreme

Court’s broad interpretation of the term “contiguous,” and that contiguity is not destroyed by an
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intervening connector such as water. Appellant’s property is less than one-tenth of a mile across

the waterway from the proposed project.

3. Improper Record. Of significance to this matter that touches on Appellant’s right to a
fair hearing is that the Planning Department provided an incorrect file to the Planning
Commission for its action on Appellant’s appeal. Richland County certified what was presented
to the Planning Commission for the appeal and Appellant avers it is not the appeal Appellant
filed with the Planning Department. The agenda packet as initially provided as the appeal file
provided the Planning Commission for its action on Appellant’s appeal is incorrect. Counsel for
the Appellee recently supplemented the appeal file by adding to it the relevant Development
Review Team permit that formed the basis for Appellant’s appeal to the Planning Commission
along with Appellant’s appeal of that permit. The appeal file now appears to hold two
Development Review Team actions and two differing appeals. That is an improper and

misleading packet which substantially undercuts Appellant’s right to a proper appeal.

Appellant’s appeal to the Planning Commission was made on December 20, 2012. The
appeal initially forwarded as part of the agenda packet and this record indicates what was sent to
the Planning Commission was the appeal dated September 5, 2012. The Development Review
Team action in the formal Record on Appeal is that of August 14, 2012 not the December 7,
1912, Development Review Team action that formed the basis of Appellant’s appeal which is
included in Appellee’s Supplemental packet. Other papers in the agenda packet and the formal
Record provided this Honorable Court are not part of this appeal and are misleading and
prejudicial to Appellant’s action.

\':j;) .»:-s}
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Basically the staff action (the Development Review Team action) that Appellant appealed
to the Planning Commission must be presented to the Planning Commission as the matter they
must consider, not another appeal packet that the Planning Commission already had decided.

The Planning Commission is required to conduct a public hearing on the appeal. They must
have the proper appeal to conduct such a hearing. See the required procedures for such appeals
in Section 26-54(c)(3)d.3. Appellant’s amended appeal will request this Honorable Court to
return the matter to the Richland County Planning Commission for approval of the former appeal
in accordance with Section 26-54(c)(3)d.3[a] and Appellant will move for such a return when

this Motion is heard.

Dismissal of this matter at this time would be unjust and a violation of Appellant’s rights

to a fair disposition of the matter.

WHEREFORE Appellant requests this Honorable Court to deny Appellee Richland

County Planning Commission’s Motion to Dismiss the Appeal.

AFFIDAVIT AND NOTARY PUBLIC
1, Samuel T. Brick, Appellant in the captioned case above, do hereby state that the
matters averred in the foregoing Affidavit and Response to Fairways Development LLC’s
Motion to Intervene are true and correct to the best of his knowledge, information, and belief.
Signed and sworn to before me this *\_day of August, 2013

CINRA(L- (~>
Notary Public

My Commission Expires
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Samuel T. Bnck?}ppellant Pro Se
124 Runneymede Drive
Blythewood, SC 29016

803 546 4895
sbrick2011@gmail.com

August ?»\ , 2013

Blythewood, SC

CERTIFICATE OF SERVICE

1, Samuel T. Brick, Plaintiff, pro se, do hereby certify that I served the foregoing
Affidavit and Response to Appellee’s Motion to Dismiss, by mailing a copy of same, by United
States Mail, First Class, postage prepaid, on August Z/_&_, 2013, to William H. Davidson, 1,
Esquire, and Michael B. Wren, Esquire, of Davidson & Lindemann, P.A., attommeys for Appellée
Richland County Planning Commission, and in the same manner on the same date to Tobias G.

Ward Jr., attorney for the intervenor Fairways Development LL.C addressed as follows:

William H. Davidson, II, Esquire
Michael H. Wren, Esquire

1611 Devonshire Drive, Second Floor
Post Office Box 8568

Columbia, SC 29202

Tobias G. Ward, Jr, Esquire
P.O. Box 6138
Columbia, S.C. 29260

EN TR\

z o Samuel T. Brick, Pro se
Date g 124 Runneymede Drive
Blythewood, SC 29016
803 546 4895
sbrick201 1@gmail.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY QF RICHILAND )

Samuel T. Brick, Civil Action No. 2013-CP-40-001643
Plaintiff, Appellant, ‘
Motion To Intervene

—\,’S_.

Richland County Planning
Commission,

Detendant/Respondent

S N P N O . " g

TO: THE PARTIES AND THE COURT:

Fairways Development, LLC (“Fairways”) hereby moves this court for an order
pursuant to Rule 24 SCRCP allowing it to intervene in the above captioned appeal.
The grounds for this motion are as follows:

On or about November 7, 2012, Fairways submitted an application for review
and approval to Richland County Planning and Development Services of a sketch
concept plan knowitas “The Villages at Longcreek” in Blythewood, South Carolina.
The project was reviewed and approved by the Richland County Development Review
Team ("DRT") at is meeting on November 29, 2012%, Brick filed an administrative
appeal from the decision of the DRT to the Richland County Planning Commission
("PC") which was heard and denied on February 4, 2013 and the PC mailed its written
decision to Brick on March 4, 2013. Brick then filed the present appeal to this court.

Intervention is a procedural device whereby a third party who is not a named

party inan existing civil action, but whao has an interest in its outcome, may become a

' This is actually the second time that the project was reviewed and approved by both the DRT and

H M M ooy 3 R e k) - - M H H .

Planning Commission, but the applicant refiled because the application was signed by an authorized
agent and not the actual owner.
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party to the action. See Black’s Law Dictionary 826 (7th d.1999). Intervention may be of

right or permissive; intervention of right is governed by Rule 24(a). SCRCP, which is

modeled after the federal rule. Intervention should be liberally granted, particularly
where judicial economy will be promoted by the declaration of rights of all parties who

may be atfected. See Berkeley Electric Co-op.. Inc. v. Town of Mt. Pleasant, 302 S.C. 186, 159,

394 5.E.2d 712, 714 (1990).

Rule Zd(a), SCRCP provides:

Upon timely application anyone shall be permitted to intervene in an action: (1) when a
statute confers an unconditional right to intervene; or (2) when the applicant claims an
interest relating to the property or transaction which is the subject of the action and he
is so situated that the disposition of the action may as a practical matter impair or
impede his ability to protect that interest, unless the applicant's interest is adequately
represented by existing parties.

In this case, Fairways owns the property which is the subject of Brick’s appeal
and the outcome of the appeal may affect Fairways ability to develop and use the
property. While Richland County has an interest in defending its interpretation of its
own ordinances, that interest is not the same as a landowner who wants to develop its
property. Moreover, given the County has limited resources, it may not have the time
to adequately raise issues which Fairways believes should be considered by this court

on appeal. Under the liberal standard of Rule 24, this court should allow Fairways to

intervene as a Respondent to Bricks” appeal.

TOBIAS G.WARD, JR, PA

M " il T e
S v /‘7{ 2ol3 @;
—

Tobias G. Ward, Ji. SC Bar No.: 5826
6 Calendar Court, Suite 3

Columbia, SC 29206

803-708-4200

Fax 803-403-8754
bw@tobywardlaw.com
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)
)
SAMUEL T. BRICK, ) Case No.:2013-CP -400-1643
)
Appellant, Pro Se ) MEMORANDUM OF LAW
)
Vs. ) IN RESPONSE TO
: )
RICHLAND COUNTY PLANNING )  FAIRWAYS DEVELOPMENT LLC
COMMISSION, )
) MOTION TO INTERVENE
Appellee. )

MEMORANDUM OF LAW AND ANSWER TO MOTION TO INTERVENE

Samuel T. Brick, Appellant, Pro se, does not object to Fairways Development LLC’s
(Fairways) Motion to Intervene and has applied by pending Motion before this Honorable Court
to Amend his Notice of Appeal and Appeal to, among other things, add such corporate body to
this matter. Appellant, however, provides the following comments and considerations with
regard to Fairways interests in this matter. Appellant further refers to Rule 15 (¢) and the
relation back of the amendments and that Fairways is not prejudiced in any participation in the
proceedings because there have been none and that Fairways knew that Appellant would have
included it in the suit if Fairways had not protested in Appellant’s inclusion of it in a similar

matter and that Fairways’ interest in the matter is unclear in any event.

Fairways Development LL.C is managed by a foreign corporation, United Financial
Corporation. United Financial Corporation is a for profit corporation in good standing in South
Carolina. The Applicant in the Subdivision Review Application, and the specified property
owner in such application is designated Fairways Development Group (John Bakhaus) not

Fairways Development LLC. A search of the corporate records as maintained by the South
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Carolina Secretary of State results in no such entity as Fairways Development Group being a
registered corporation in the State of South Carolina (see Appendix 1, A and B). The first

sentence of the application for the project, the Villages at LongCreek, is as follows:

“Fairways Development Group is pleased to submit the required submittals for
consideration of the above LID residential project being developed under the Richland
County Code. *

The application recites the property owner as “Fairways Development Group (John Bakhaus).”
The applicant name for the project is stated as “Fairwéys Development Group (John Bakhaus).”
The Sketch Plan Checklist has the Applicant as “Fairways Development Group (John Bakhaus),”
with the applicant in handwriting signed as Fairways Development, LLC, the only place the
project is signed in this manner. The Development Review Team meeting conducted by the
Richland County Planning Department refers to the Applicant as “Fairways Development Group,
c/o John Bakhaus.” The specific action that formed the basis for the appeal to the Richland
County Planning Commission, is addressed to John D. Champoux, at an address different from
that of the Fairways Development Group as contained in ‘the application. A copy of the permit
approval was provided to “John Bakhaus, c/o Fairways Development Group, Applicant.” The
Sketch Plan itself was prepared on behalf of Longcreek Associates, LLC, a South Carolina
corporation. The registered agent for thatr corporation is Ronald E. Johnson. Mr. Ron Johnson
testified at the Administrative Appeal of the Development Review Team’s approval of the
project. He stated the following (page 31 of Appendix B-3 to Appellant’s Notice of Appeal and
Appeal, the Minutes of the Planning Commission for February 4, 2013, and also as filed as part

of the Record by the Appellee):

“...., I want to thank you for allowing us to come here today. First of all [ want to
apologize that everyone is having to once again review something that had previously
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been approved. I am reminded, however, that we failed to prepare our application
properly and thus we find ourselves here today.”

He further states:

“Staff knows full well that we have engaged outside services to have a tree study
done, we’ve had wetlands surveyed and delineated so we have gone above and beyond to
try to make sure the areas that we are proposing, that you have seen in the plan, will be
developed in the areas that will have the least impact on the, on the land in question.”

Fairways Development LLC did not participate in the Development Review Team proceedings

or the Planning Commission’s hearing on the appeal.

Fairways contends it has interest in this action. The County does not consider Fairways
the permittee in the action being appealed. Appellant contended before the Planning
Commission that this is improper. Appellant complains in this action that the Planning
Commission’s failure to address this contention is an abuse of its discretion. Section 26-186(c)
specifies that the property owner be the party “desiring to use the development standards of this
section.” Subsection (b) of that provision states the owner of property “may apply the

development standards found within this section.”

In another suit by your Appellant that might affect Fairways® ownership interests in
development of the Villages project, your Appellant attempted to join Fairways as a respondent
to that suit but Fairways objected and exhibited lack of interest in whether that case might
involve a declaratory judgment affecting Fairways’ interests. Fairways’ moved to dismiss it
from that action and sought sanctions. This Honorable Court granted the motion to remove but

denied sanctions.

Appellant provided a copy of the Notice of Appeal and Appeal to counsel for Fairways
by electronic means on April 8, 2013 (Appendix 2). Appellant accordingly has had a copy of the

action since at least that time.
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Respectfully submitted, <~:‘ Q% \\}

Samuel T. Brick, Appellant, Pro Se
124 Runneymede Drive
Blythewood, SC 29016

803 546 4895
sbrick2011@gmail.com

July & 2013
Blythewood, SC

CERTIFICATE OF SERVICE

I, Samuel T. Brick, Plaintiff, pro se, do hereby certify that I served the foregoing
Memorandum Of Law And Answer To Motion To Intervene on Appellee Richland County, by
mailing a copy of same, by United States Mail, First Class, postage prepaid, on July i‘—\’i 2013,
to William H. Davidson, II, Esquire, and Michael B. Wren, Esquire, of Davidson & Lindemann,
P.A., attorneys for Appellee Richland County, and in the same manner on the same date to
Tobias G. Ward Jr., attorney for the intervenor Fairways Development LLC addressed as

follows:

William H. Davidson, II, Esquire
Michael H. Wren, Esquire

1611 Devonshire Drive, Second Floor
Post Office Box 8568

Columbia, SC 29202

Tobias G. Ward, Jr, Esquire
P.O. Box 6138

Columbia, S.C. 29260 \&J\ N
\
| QX} \ Y

“—Samuel T. Brick, Pro se
124 Runneymede Drive
Blythewood, SC 29016
803 546 4895

sbrick201 1 @gmail.com

Blythewood, SC 29016
July™=\ , 2013
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ; FIFTH JUDICIAL CIRCUIT
)
SAMUEL T. BRICK, ; Case No.:2013-CP -400-1643
Appellant, Pro Se ; AFFIDAVIT IN RESPONSE TO
Vs. % FAIRWAYS DEVELOPMENT LLC
RICHLAND COUNTY PLANNING g MOTION TO INTERVENE
COMMISSION, )
Appellee. %

AFFIDAVIT IN RESPONSE TO MOTION TO INTERVENE
Samuel T. Brick, Appellant, Pro se, does not object to Fairways Development LLC’s
(Fairways) Motion to Intervene and has applied by pending Motion before this Honorable Court
to Amend his Notice of Appeal and Appeal to, among other things, add such corporate body to

this matter.

Appellant, Samuel T. Brick, under oath and with this Affidavit avers the following with
regard to Fairways interests in this matter. Appellant notes SC Rules of Civil Procedure, Rule 15
(c), and the relation back of amendments. Appellant contends Fairways is not prejudiced in any
participation in the proceedings because there have been no proceedings other than Appellant’s
filing and the Appellee’s response to the Appeal along with the provision of a Certified file and
later a supplemental file with papers previously available to Fairways, should they have
previously shown any interest. Appellant avers Fairways knew that Appellant would have
included it in the suit if Fairways had not protested in Appellant’s inclusion of it in a similar
matter currently before this Honorable Court. Appellant further notes that Fairways’ interest in

the matter is unclear.

Ay



The Richland County Planning Department designated Fairways Development Group the
Applicant in the Subdivision Review for the project; not Fairways Development LLC. A search
of the corporate records as maintained by the South Carolina Secretary of State results in no such
entity as Fairways Development Group being a registered corporation in the State of South
Carolina (see Appendix 1, A and B). The first sentence of the application for the project, the

Villages at LongCreek, is as follows:

“Fairways Development Group is pleased to submit the required submittals for
consideration of the above LID residential project being developed under the Richland
County Code. “

The applicant name for the project is stated as “Fairways Development Group (John Bakhaus).”
The Sketch Plan Checklist has the Applicant as “Fairways Development Group (John Bakhaus),”
with the applicant in handwriting signed as Fairways Development, LLC, the only place the
project is signed in this manner. The Development Review Team meeting conducted by the
Richland County Planning Department refers to the Applicant as “Fairways Development Group,
c/o John Bakhaus.” The specific action that formed the basis for the appeal to the Richland
County Planning Commission, is addressed to John D. Champoux, with no copy to Fairways
Development LL.C. The Sketch Plan states that it is prepared for Longcreek Associates, LLC, a
South Carolina corporation. The registered agent for that corporation is Ronald E. Johnson. Mr.
Ron Johnson testified at the Administrative Appeal of the Development Review Team’s approval
of the project. He stated the following (page 31 of Appendix B-3 to Appellant’s Notice of
Appeal and Appeal, the Minutes of the Planning Commission for February 4, 2013, and also as

filed as part of the Record by the Appellee):

“...., I want to thank you for allowing us to come here today. First of all I want to
apologize that everyone is having to once again review something that had previously

117



118

been approved. 1 am reminded, however, that we failed to prepare our application
properly and thus we find ourselves here today.”

He further states:

“Staff knows full well that we have engaged outside services to have a tree study
done, we’ve had wetlands surveyed and delineated so we have gone above and beyond to
try to make sure the areas that we are proposing, that you have seen in the plan, will be
developed in the areas that will have the least impact on the, on the land in question.”

Fairways Development LLC on the other hand did not participate in the Development Review

Team proceedings or the Planning Commission’s hearing on the appeal.

Fairways contends it has interest in this action. The Richland County Planning
Department does not treat Fairways as the permittee in the matter being appealed. Appellant
contended before the Planning Commission that the project was not being developed by the
owner of the property and accordingly, the Green Code application is deficient. Appellant avers
that the Planning Commission’s failure to address this contention is an abuse of its discretion.
Section 26-186(c) specifies that the property owner be the party “desiring to use the develbpment
standards of this section.” Subsection (b) of that provision states the owner of property desiring

to use the Green Code “may apply the development standards found within this section.”

In another suit by your Appellant before this Honorable Court (Case No. 2012 CP 400
7337) that Appeliant considered might affect Fairways’ ownership interests in development of
the Villages project, your affiant attempted to join Fairways as a respondent but Fairways
objected and exhibited lack of interest in whether that case might involve a declaratory judgment
affecting Fairways’ interests. In that action Fairways’ moved for dismissal of it as a party to that
action and sought sanctions against your affiant for joining it. This Honorable Court granted the
motion to dismiss it as a party but denied sanctions.

C& w&w
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Appellant provided a copy of the Notice of Appeal and Appeal to counsel for Fairways
by electronic means on April 8, 2013. Counsel responded by an_email with a “Thx.” (Appendix
2). Appellant accordingly has had a copy of the action since at least April 8, 2014, within the
Jurisdictional period (Appellant received a copy of the Decision on his appeal to the Planning
Commission on March 11, 2013) as stated in Rule 74 of the South Carolina Rules of Civil

Procedure for notice of appeal to be served.

AFFIDAVIT AND NOTARY PUBLIC
I, Samuel T. Brick, Appellant in the captioned case above, do hereby state that the
matters averred in the foregoing Affidavit and Response to Fairways Development LLC’s
Motion to Intervene are true and correct to the best of his knowledge, information, and belief.

Signed and sworn to before me this E_\day of August, 2013

RN\ G (S\
Notary Public

My Commission Expires

. -, e O,
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Respectfully submitted, e K A\ i
P /\)N\}F\\@o \ .

Samuel T. Brick, Appellant, Pro Se
124 Runneymede Drive
Blythewood, SC 29016

803 546 4895
sbrick2011@gmail.com

Augustal, 2013
Blythewood, SC

COPIES ATTACHED:

Appendix 1. A and B, South Carolina Secretary of State Corporate Search Results, Fairways
Development Group and Fairways Development Group (John Bakhaus).

O R 4
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Appendix 2., Email with Response between Counsel for Fairways and Appellant, entitled Brick
v. Richland County Planning Commission Appeal.

CERTIFICATE OF SERVICE

I, Samuel T. Brick, Plaintiff, pro se, do hereby certify that I served the foregoing
Memorandum Of Law And Answer To Motion To Intervene on Appellee Richland County, by
mailing a copy of same, by United States Mail, First Class, postage prepaid, on August g&,
2013 , to William H. Davidson, II, Esquire, and Michael B. Wren, Esquire, of Davidson &
Lindemann, P.A., attorneys for Appellee Richland County, and in the same manner on the same

date to Tobias G. Ward Jr., attorney for the intervenor Fairways Development LLC addressed as

follows:
William H. Davidson, II, Esquire
Michael H. Wren, Esquire
1611 Devonshire Drive, Second Floor
Post Office Box 8568
Columbia, SC 29202
Tobias G. Ward, Jr, Esquire
P.O. Box 6138
Columbia, S.C. 29260 CN S - €
Samuel T. Brick, P;o se
124 Runneymede Drive
Blythewood, SC 29016
803 546 4895
sbrick201 1(@gmail.com
Blythewood, SC 29016

August ‘AN 2013
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Corporate Search Results s of 77302015 6:02:00 pM

No Results Found.

Corporation Name: Fairways Development Group
Options: Begins With

Disclaimer: The South Carolina Secretary of State's Business Filings database is provided as a convenience to our customers to
research information on business entitias filed with our office. Updates are uploaded every 48 hours. Users are advised that the
Secretary of State, the State of South Carolina or any agency, officer or employee of the State of South Carolina does not
guarantee the accuracy, rellability or timeliness of such information, as it is the responsibility of the business entity to inform the
Secretary of State of any updated information. While every effort is made to insure the reliability of this information, portions may
be incorrect or not current. Any person or entity who relies on information obtained from this database does so at his own risk.

AR\ A
Physical Address: Edgar Brown Building - 1205 Pendleton Street Suite 525 Columbia, SC 29201

9k

¥

http://www.sos.sc.gov/index.asp?n=18&p=4&s=14 7/31/2013
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Corporate Search Results o of8/412013 6:01:28 pM
No Results Found.

Corporation Name: Fairways Development Group (John Bakhaus)
Options: Begins With

Disclaimer: The South Carolina Secretary of State’s Business Filings database js provided as a convenience to our customers to
research information on business entities filed with our office. Updates are uploaded every 48 hours. Users are advised that the
Secretary of State, the State of South Carolina or any agency, officer or employee of the State of South Carolina does not guarantee
the accuracy, reliability or timeliness of such information, as it is the responsibility of the business entity to inform the Secretary of
State of any updated information. While every effort is made to insure the reliability of this information, portions may be incorrect or
not current. Any person or entity who relies on information obtained from this database does so at his own risk.
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Sam Brick

From: Tobias G. Ward, Jr. [tw@tobywardlaw.com]

Sent: Monday, April 08, 2013 11:09 AM

To: 'Sam Brick'

Subject: RE: Brick v Richland County Planning Commission Appeal
Thx

Toby Ward

(803) 708 4200
tw@tobywardlaw.com

The information contained in this communication is confidential, may be attorney-client privileged, may constitute
proptietary information, and is intended only for the use of the addressee. If you have received this communication in
error, please notify us immediately either by return e-mail or by telephone at (803) 708-4200, and destroy this
communication and all copies thereof, including all attachments.

From: Sam Brick {mailto:sbrick2011@gmail.com]

Sent: Monday, April 08, 2013 10:35 AM

To: tw@tobywardlaw.com

Subject: Brick v Richland County Planning Commission Appeal

Toby—A copy of the Planning Commission appeal without attachments is enclosed per your request. 1 will have the
Response and Legal Memo for the Motions to you or mailed Wednesday. Regards, Sam Brick

Cpe
1 R

AT erupK 2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT

SAMUEL T. BRICK, Case No.:2013-CP -400-1643
124 Runneymede Drive
Blythewood, SC 29016
803 546 4895

sbrick2011@gmail.com,

Planning Commission TMC# 20401-01-03

Appeliant, Pro Se MOTION TO AMEND

Vs. NOTICE OF APPEAL AND APPEAL
OF THE

RICHLAND COUNTY PLANNING

COMMISSION, RICHLAND COUNTY PLANNING

Ms. Michelle Onley, Acting Clerk; COMMISSION DENIAL OF

th

AU N A A W WA WV WA N N WL WA WA NN W WAL WP A W W WP W W N NN N7 NP N

20 Hampton Street 4 Floor
Columbia, SC 29202 APPELLANT’S APPEAL REGARDING
803 576 2060
Appellee. ADMINISTRATION OF ZONING
AND
NOTICE OF DEFECTIVE FILE
MOTION TO AMEND

Appellant, Samuel T. Brick, Pro se, hereby moves under the provisions of Rule 15(a) of
the South Carolina Rules of Civil Procedure to amend the above captioned appeal. The
Appellee, Richland County Planning Commission, by its attorney, filed a responsive pleading to
the subject appeal on May 31%, 2013. Furthermore, the action has not been placed on the trial
roster and this appeal does not prejudice any parties.

The proposed amendment; other than making several typographical and grammatical
corrections, would, in addition to several other matters, add the owner of the property in

question, Fairways Development, LLC, as a respondent to the appeal. Fairways Development

Page 1 of 6 ‘”,,%31"{
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LLC is not a necessary party as contemplated by Rule 74 of the South Carolina Rules of Civil
Procedure because it is not the Applicant for the project, the subject of the Appeal, nor does
Fairways Development LLC propose or intend actually to develop the property. Fairways
Development LLC has moved before this Honorable Court to be included as a respondent.
Appellant Samuel T. Brick does not object to his inclusion but notes it is not an inclusion as a
necessary party.

The application for Subdivision Review to be administered by Richland County actually
is by a legal nonentity in South Carolina. Fairways Development Group is listed as the Property
Owner in the application. The Property Owner however transmitted the application on behalf of
Fairways Development Group. Fairways Development Group is not incorporated within the
State of South Carolina nor does it own property to Appellant’s knowledge within South
Carolina. The Development Review Team action, the specific action the subject of the appeal, is
addressed to an unknown party, “John D. Champoux,” with a copy to, among others, John
Bakhaus, c/o Fairways Development Group. Whereas John Bakhaus is the resident agent for
Fairways Development LL.C as well as for several other corporate entities in South Carolina and
in other states, the application clearly is on behalf of Fairways Development Group. Richland
County treated the application as that of Fairways Development Group and treated Fairways
Development LLC merely as that group’s agent. Fairways Development Group did not
participate in the Development Review Team consideration of the project. Fairways
Development LLC did not appear or participate in the Richland County Planning Commission
action on the appeal even though that action was advertised and posted in accordance with
appropriate procedures for public bodies. Instead, an unknown party, Mr. Ronald Johnson, did
appear and state that he worked with staff on the development and his group was the developer

and managed the project. His statement made no mention of Fairways Development LLC nor

Page 2 of 6 4
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was Fairways Development LLC or its resident agent or any other identified representative
present at the Planning Commission hearing on the appeal.

Notwithstanding the above, Appellant provided notice of the appeal in accordance with
Rule 74 of the South Carolina Rules of Civil Procedure to Fairways Development LLC. Such
notice was provided within thirty (30) days of the date of receipt of the decision of the Richland
County Planning Commission, the action being appealed. Appellant received written notice of
the Planning Commission action on March 11, 2013. On April 8, 2013, Appellant sent the
Attorney of Record for Fairways Development LLC, Tobias Ward, Esquire, a copy of the Notice
of Appeal and Appeal in this case. Mr. Ward at the time was attorney of record for Fairways
Development LLC in a related case and was corresponding with Plaintiff by transmitting official
documents by the way of electronic transmissions (email.)

Fairways Development LLC in the mentioned case expressed disinterest in an almost
identical request for relief as the relief requested in the instant case. Appellant had joined
Fairways Development LLC as a party to a matter currently still pending before this Court,

Samuel T. Brick v. Richland County et. al., Case No.: 2012-CP-400-7337. That case alleges

various unlawful actions by Richland County. The relief sought is to return the development
project to the Development Review Team for further action. The relief sought in the instant
proceeding is to reverse the Planning Commission action and send it back to the Development
Review Team for further action. In both cases there is no improper action alleged by Fairways
Development LLC. In the case mentioned above, equitable and declaratory relief are provided as
statutory remedies to the alleged unlawful actions. Under Declaratory relief, an affected party is
a proper respondent. Fairways Development LLC stated its disinterest in the matter and sought
sanctions against Samuel T. Brick, the plaintiff, for including it as a party. This Court

discharged Fairways Development LLC as a party in that case and did not approve sanctions.

Page30of 6 \\ %
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Fairways Development LLC in seeking relief from being involved in actions that might affect
development on its property furthermore is an indication that it is not involved in the manner of
development on its property.

The appeal in the instant case alleges as one of the grounds for its appeal that the owner
of the property (Fairways Development LLC) is the proper party under the Green Code to apply
to use its development standards but that the developer is another entity. The Planning
Commission did not address this matter. The file clearly shows along with the testimony by Mr.
Ron Johnson during the appeal and part of the record of the appeal that the development is being
done by someone other than Fairways Development LLC. The alleged failure of the Planning
Commission to address this issue is a fatal error and is before this Honorable Court as one of the
errors of the Planning Commission.

The proposed amendment also will address more fully the Appellant’s rights to appeal
and that he is an owner of property adjacent to and in near vicinity of the property proposed for
development. It, among other things, will further allege the arbitrary and capricious nature of the
Planning Commission action on the appeal. Tt will adjust a stated number as to the number of
dwelling units that might be authorized with regard to the zoning authorized in the property
being developed.

WHEREFORE, Appellant Samuel T. Brick moves to amend the Appeal as in the attached

proposed Amended Appeal.

NOTICE OF DEFECTIVE FILE
Appellant Samuel T. Brick has contacted Michael Wren, Attorney of Record for Richland
County in this appeal, and noted several discrepancies in the official file forwarded to this

Honorable Court. Appelilant’s appeal to the Planning Commission was not included in the file.

Page 4 of 6 Yyl
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It is at Exhibit B-1 to Appellant’s Appeal and is the appeal that was made on December 20,
2012. If that was not the appeal presented to the Planning Commission, then the Commission’s
action was defective ab initio and this is the first notice that such might be the case. Since Mr.
Wren is checking on this matter, it is premature to raise this issue. The Development Review
Team action included in the file, dated August 14, 2012, is not the action appealed from by
Appellant. The appeal is to the Development Review Team action of November 29, 2012, and
its formal action dated December 7, 2012. The inclusion of Appellant’s handout to the Planning
Commission for its action on an appeal by Appellant on October 1, 2012, which the Planning
Commission approved on November 5, 2012, is improper for consideration in the instant appeal.
The Planning Commission heard the appeal, the subject of this action, on February 4, 2013. Mr.
Wren mentioned he has contacted his client to determine whether the errors are in fact clerical or
whether the file as submitted is accurate. This notice is to preserve any rights the Appellant may
have with regard to further amendments or actions regarding the Official File as presented to this

Honorable Court,

amuel T BI‘le Appeflant Pio Se
124 Runneymede Drive
Blythewood, SC 29016
803 546 4895
sbrick2011@gmail.com
June 27, 2013
Blythewood, SC

Copy of Proposed Amended Appeal attached

CERTIFICATE OF SERVICE

I, Samuel T. Brick, Plaintiff, pro se, do hereby certify that I served the foregoing
proposed Motion for Amended Pleading and Notice of Defective File with the proposed

Page Sof 6 o T



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF R