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1400 Laurel Street, Suite 4A Telephone: 803-608-5543 " Email: Isb@boozerlawfirm.com
Columbia, SC 29201 Fax: 803-926-3463 Website: www.boozerlawfirm.com

December 21, 2017

The Honorable Daniel E. Shearouse

RECEIVED
Clerk, Supreme Court of South Carolina

P.O. Box 11330 DEC 2 7 2017
Columbia, SC 29211 ' ’

8.C. SUPR
The Honorable Anita Williams EME COURT_

Marlboro County
P.O. Drawer 996
Bennettsville, SC 29512

RE: George Cousins v. State of South Carolina
2014-CP-34-127

Dear Mr. Shearouse and Ms. Williams:

Enclosed for filing is a Notice of Appeal in the above-referenced case. Also enclosed are
the following:

(1) Proof of Service of the Notice of Appeal; .
(2) A copy of the Order which is to be challenged on appeal; and
(3) Prior Order of Appointment of Counsel.

As I was appointed to represent Mr. Cousins in his PCR proceeding, I anticipate that the
Office of Appellate Defense will represent Mr. Cousins in this appeal.

Yours very.

Lance S. Boozer
cc: Johnny James, AAG

Office of Appellate Defense
George Cousins, #350976



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM MARLBORO COUNTY RECEIVED)

Court of Common Pleas

OEC 2 72017

The Honorable Roger E. Henderson, -Circuit Court Judge

- 8.C. SUPREME COURT
Case No. 2014-CP-34-127

George Cousins, #350976, ......coovviiiiviiiiiiiiiiiiiii i Petitioner,

State of South Caroling,..........cccceceeeerreriinieereenienicrnneniieeninennens Respondent.

NOTICE OF APPEAL

The Petitioner appeals the Honorable Roger E. Henderson’s Order dated November 16,
2017, denying post-conviction relief to the Petitioner and received by undersigned counsel on
December 21, 2017. A copy of the Order on appeal is attached to this notice.

Respectfully submitted,

Lance S. Boozpr/

The Boozer Law Firm, LLC
1400 Laurel Street, Suite 4A
Columbia, SC 29201
Tele: 803-608-5543

December 21, 2017



THE STATE OF SOUTH CAROLINA
In The Supreme Court

DEC 2 72017

RECEIVED

APPEAL FROM MARLBORO COUNTY S.C. SUPREME COURT

Court of Common Pleas

The Honorable Roger E. Henderson, Circuit Court Judge

Case No. 2014-CP-34-127

George Cousins, #350976, ....cccveviriiiiiiiiiiiiiii, Petitioner,

State of South Caroling,..........cocuecererrerenereniiiniinesceese s Respondent.

PROOF OF SERVICE

I, Lance S. Boozer, attorney for Petitioner, certify that [ have today served within Notice
of Appeal upon the Respondent by depositing a copy of it in the United States Mail, postage
prepaid, addressed to Assistant Attorney General Johnny' James, P.O. Box 11549, Columbia, SC
29211. I further certify that all parties required by Rule to be served have been served this 21st

day of December, 2017.

S B

Lance S. Boozer

The Boozer Law Firm, LLC
1400 Laurel Street, Suite 4A
Columbia, SC 29201

Tele: 803-608-5543
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STATE OF SOUTHCAROLINA ) IN THE COURT OF COMMON PLEAS
o ) FOR THE FOURTH JUDICIAL CIRCUIT
COUNTY OF MARLBORO )
- George A. Cousins, ) Case No.: 2014-CP-34.00127 Y
~ S.C.D.C. No. 350976, )
)
Applicant, )
) ORDER OF DISMISSAL S =0y
V. ) ?3 <« ; = i
) OmS S
State of South Carolina, ) o B
Respondent. ; = § :r_‘: ;__::3
RZE e |
This matter comes before the Court by way of an application for pdst-égnvic‘{:’én flief
filed by George A. Cousins(“Applicant”y on May 12, 2014. Respondent made its return on or

about December 5, 2016. The Cowt convened an evidentiary hearing into the matter on July 18,

2017, at the Dillon County Judicial Center in Dillon, South Carolina. Applicant was present at

the hearing and represented by Lance S. Boozer, Esquire. Johnny Ellis James Jr., of the South

Carolina Attorney General's Office, represented Respondent.

Applic’ant testified on his own behalf at the evidentiary hearing. Applicant’s plea

- counsel, J. Richard Jones, Esquire (“Jones”) and post-sentence motion counsel, Stuart M,
~ Axelrod (“Axelrod”) also testified. The Court had before it Applicant’s records from the South
Carolina Department of Corrections, a copy of the original plea transcript, a copy of the
transcript of the hearing on the motion to reconsider, the records of the Marlboro County Clerk

of Court »‘reg'ardingv the subject convictions, and the pleadings. The Court finds as follows:

I. PROCEDURAL HISTORY
Applicant is confined in the South Carolina Department of Corrections pursuant to orders

of commitment of the Marlboro County Clerk of Court. Applicant was indicted at the January
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2011 term of the Marlboro County Grand Jury for murder (2011-G8-34-00050) and possession
of a firearm during the commission of a violent crime (2011-GS-34-00051). J. Richard Jones
represented Applicant on the charges. Kelly' W. Hall and Heather S. Weiss, of the South
Carolina Attomey General’s Ofﬂce, prosecuted the case. On May 24, 2012, Applicant pled
guilty to the lesser-included charge of voluntary manslaughter, and to the weapon charge as
indicted. The Honorable Paul M. Burch sentenced Applicant to imprisonment for concurrent
terms of 30 years for voluntery manslaughter and 5 years for the weapon charge. |
After the imposition of Applicant’s sentence, Jones filed a motion to reconsider on
Applicant’s behalf. "After the filing of the motion, but prior to the hearing thereon, Stuart M.
Axelrod substituted for Jones as counsel. Applicant proceeded to a hearing before Judge Burch
on April 8, 2013. Axelrod represented Applicant, and Ashley A. McMahan, of the South
Carolina Attorney General’s Office, represented the State, The Court granted Apphcam’ss
motion in part, abd reduced hxg sentence for voluntary manslaughter from 30 to 27 years.on May
17, 2013. Reconsideration for the weapons conviction was denied at that time. Applicent did
not appeal his plea or sentence.
Present Application

In his post-conviction relief application, Applicant alleges he is being held unlawfully for

the following reasons:
- x HC I
1.. Ineffective assistance of counsel, in that: 25 oF o &
a. Counsel “assured” Applicant that he would receive a fifteen year sﬁtmcx;* i =T
2. Involuntary Guilty Plea, in that: 5, = ;F_"'_
a. Applicant waived his right to a jury trial based on Counsel’s “assgramd’ ] m
that he would receive a fifteen year senténce GOt = '
3. Violation of Due Process j $% o ¢
v T on
o S




IL FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimonyéﬁ

accordingly. Further, this Court has reviewed the records submitted to it by the parties and the

legal arguments made by the attotneys. Pursuant to S.C. Code Ann. § 17-27-80, this Cour!

‘makes the following findings based upon all of the probative evidence presented.
A. Ineffective Assistance of Counsel & Inveluntary Guilty Plea

Ina post—convnctlon relief action, an applicant has the burden of proving the allegauons

in his or her application. Rule 7. 1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 SE2d 813

(1985). When an applicant alleges ineffective assistance of counsel as a ground for relief, he m

she must prove “counsel’s conduct so undermined the proper functioning of the adversanal
process that the trial cannot be relied upon as havmg produced a just result.” Butler at 442, 334

S.E.2d 441 (quoting Strickland v. Washington, 466 U. S 668, 686 (1984)). The proper measun,

of perfonnance is whether an attorney provided representatmn within the range of competen%
% o required in criminal cases. Id.

o “[CJounsel is strongly presumed to have rendered adequate assistance and made aH

. : significant decisions in the exercise of reasonzble professional judgment.” Butler at 442, 334

S.E.2d 441 (quoting Strickland at 690). The applicant must overcome this ‘__presumpu,m; to
receive relief. Chemry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (tﬂ%@ -"‘Jug,mal
< m .4 90Tl

scrutiny of counsel's performance must be highly deferential, as it is all too ’te:mgtmg ti-‘arﬁ F’"

defendant to second-guess counsel’s assistance after conviction or an adverse s@tqac;s{ and:%n xsg;
--- o —— -
all too easy for a court, examining counsel’s defense after it has proved uﬁ@uﬂssﬁ? ﬁo

conclude that a particular act or omission of counsel was unreasonable.” ckl&d 466 U S, at
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689; Edwards v. State, 392 S.C. 449, 456-57, 710 S.E2d 60, 64 (2011), “[Wlhen counsei

articulates a valid reason for employing a certain strategy, such conduct will not be deemed

ineffective assistance of counsel.” Smith v, State, 386 S.C. 562, 567, 689 S.E.2d 629, 6325;;

{2010) (citing Caprood v. State, 338 8.C. 103, 110, 525 S.E.2d 514, 517 (2000)).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. First, the applicant must prove that counsel’s performance was deficient. Under this:

prong, attomey performance is measured by its “reasonableness under professional nonns."ﬁ

Cherry at 117, 386 SE.2d at 625 (citing Strickland at 688). Second, counsel’s deﬁcient;i;‘

performance must have préjudiced the applicant such that “there is a reasonable probability that \

i

but for counss!’s unprofessional errors, the result of the proceedmg would have been different.”’

Cherry at 117-18, 386 S.E.2d at 625 (citing Strickland at 694). The standards do not estabhshf

mechanical rules; the ultimate focus of inquiry must be on the fundamental fairness of the‘

proceeding whose result is being challenged. Strickland at 696. A court need not first determme
whether counsel’s performance was deficient before examining the prejudice suffered by the
defendant as a result of the alleged deficiencies; if it is easier to dispose of an meffecnvenesg
claim on the ground of lack of sufficient prejudice, that course should be followed. Sm'cklandé
466 U.S. at 696-97.

Applicant further claims his plea was not entered knowingly or voluntarily. To ﬁnd a

guilty plea is voluntarily and knowingly entered into, the record must estabhshg}pglwam ‘hald a

== |

full understanding of the consequences of his plea and the charges against hmmﬁ‘g‘ﬂ ¥R v —

-

S W
Alabama, 395 U.S. 238, 243 (‘{969), Dover v_. State, 304 S.C. 433, 434, 405 %.35"2(1“391,:%9‘2

3+ 3w

(1991). In determining guilty plea issues, it is proper to consider the guilty pl'e"'t %mcnpgcas
ool ’»-

o
s'g Nf‘

Page 4 of 9

T

PSR URE




well as evidence presented at the PCR hearing. See Harris v, Lecke, 282 5.C. 131, 134, 318
$.E2d360, 361 (1984),

Because a guilty plea is a solemn, judicial admission of the truth of the charges against an
individual, the PCR applicant’s right to contest the validity of such a plea is usually, but nob

invariably, foreclosed. See Blackledge v. Allison, 431 U. S 63, 73-74 (1977). Statements made!

durmg a guilty plea should be considered conclusively, uniess an Applicant presents valhd

reasons why he should be allowed to depart from the truth of his statements. See Crawford v

U.S., 519 F.2d 347, 350 (4th Cir. 1975) (overruled on other grounds by U.S. v. Whitley, 7593’@: x

F.24.327 (4th Cir.1985)) __
An applicant who enters a plea on the advice of counsel may only attack the voluntary

and intelligent character of the plea by showing that trial counsel’s representation fell below an
objective standard of reasonableness, and that there is a reasonable probability that, but for tnal
counsel’s errors, thg defendant would not have pled guilty, but would have insisted on going to
trial instead. See Roscoe v. State, 345 S.C.16, 20, 546 S.E.2d 417, 419 (2001); ge_e_gbg

- Richardson v. State; 310 8.C. 360, 362 426 S.E.2d 793, 797 (1993). Given Applicant’s burden

of proof and the analysis to be applied to this claim, Applicant’s claim of involuntary plea is, m

essence, & claim of ineffective assistance of counsel, and the Court treats it as such.

IAC Allegation #1 — Misadvice as to Certainty of 15 Year Sentence .-
7’ c.:a L i
Applicant alleges that he only pled guilty due to Jones’ assurance that Bo wodgl re&gwe a

o s

Cm= o 1
sentence of only 15 years for voluntary manslaughter. Even where, gduttisel ,_nffem-—

o
misinformation as to the duration of sentence a defendant faces upon plemdu‘igv,ﬁ;unlt_:,;,i ihé‘ﬂ
deficiency can be cured where the trial court properly informs the defendant abéﬁt%@entmmg

(13 o
range. Holden v. State, 393 8.C. 565, 575, 713 S.E.2d 611, 616 (2011) (cxtatﬁns omitted)? see see

Page 3of 9

pra




T — —
N RO P N W o |

TIOUTIEREEE A T e SRR

SHENERE TR A

=

o

also Moorehead v. State, 329 S.C. 329, 333, 496 S.E.2d 415, 416-17 (1998) (“Even if mal

LA A2 L S g

counsel erroneously informed [Applicant] his sentence would be probationary, any

misconception was cured at the plea hearing.”). Furthermore, where a defendant signs a propeﬂy:&;
prepared, and accurate sentencing sheet, he or she thereby manifests his or her desire to plead

guilty and acknowledges the character of his or her plea. Id., 393 8.C. at 575, 713 S.E2d at 616-

17.
At the evidentiary hearmg, Applicant testified that Jones met with him in April 2012 2nd

“communicated a “one tune deal” in which Applicant could plead guilty in exchange for a

sentence of 15 years, Applicant testified he communicated his acceptance of that plea to Jone«*

and that he-appeared in court in May 2012 with the belief that he would be entering a plea for 15
years based on what Jones told him Applicant was “shocked” when Judge Burch imposed a
sentence of 30 years. Apphcemt testxﬁed he told Axelrod about six months before the hearmg on
his motion for reconsideration that Jones had communicated to him an offer of 15 yeam

Applicant described his relationship with Jones as “kind of rocky” after Applicant was attm:ked

by members of the victim’s family at his bond hearing. Applicant testified he would havx;

‘proceeded to trial had he known he would not receive a sentence of 15 years. On c::os:'s;i

examination, Applicant admitted the court told him the maximum possible sentence fer

voluntary manslaughter was 30 years. Applicant never saw anything in ,}éfnung o rgqﬂcct the

T D
purported plea deal. =e __Z_ ==
o & T
o el >
Jones testified he asked Applicant if he wanted to explore the pozgmxty of 'aplear,-w
<>
LRt

which Applicant replied that he did. Jones denied ever telling Applicant thﬁhov;guld%cex@
Lexn
sentence of 15 years. Jones called the attorney general working on the case‘&ffaged gaut the

possibility of voluntary manslaughter; to Jones’ surpnse, the attorney geﬁeral agreed Jones
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explained to Applicant that he would ask for the minimum sentence while the State would ask{;é
" for the maximum. Jones further explained to Applicant Judge Burch’s process for sentencingé

during guilty pleas: Judge Burch would take the maximum sentence, cut it in half, and then go

up or down based on either mitigation or aggravation. Jones explained Judge Burch’s process to§

Applicant on multiple occasions. Jones, like Applicant, testified he was shocked by the 30 year
sentence. Jones filed a motion for reconsideration and prepared until about a week before thef
heaﬁﬁg, at which time Applicant’s mother called and informed Jones that Applicant had retained_é
_Axelr§d, to represent him on the motion. Jones met with Axelrod to discuss the case the day of

the hearing on the motion for reconsideration. Jones denied telling Axelrod that he’d guaranteed:

Applicant a 15 year sentence; rather, the conversation revolved around Axelrod’s concems 'aboutf’;;

the extent of Jones’ trial preparation.

Axelrod testified he was retained to represent Applicant on his wmotion fof
reconsideration, which had already been filed. Axelrod testified Applicant communicated to hnn
that Jones promlsed a sentence of 15 years. Axelrod expressed initial skepticism of Apphcant’ g;
claim;’ Axelrod testified he told Jones’ about Applicant’s report that Jones promised 15 yeams;i

which Jones then confirmed. Axelrod testified he communicated the problem to Judge Bumh

8
g

and the attorney general in chambers and specifically requested a sentence of 15 years during %he

hearing. Axelrod affirmed that he did not wish to be at the evidentiary hearmg o

U}

. Jones was again called as a witness by Respondent and reaffirmed his m@eﬁaon@: hls_ﬂ

conversatlon with Axelrod. Joncs noted the only specific recollection he ha}i"vas A:@rod.r_..
O
€Y 5y 2% .
asking why Jones did not pursue a plea for involuntary manslaughter, to which I&w: tlgphe@hatc
—a. C:

‘the facts of the case did not fit involuntary manslaughter. Jones denied ever pron-:ﬁnsﬁigas pfo cant

©
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a sentence of 15 years. Jones denied ever telling anybody else that he promised Applicant a

sentence of 15 years.

This Court finds that Applicant’s testimony was not credible and entirely self-servingééf

The plea transcript shows that Judge Burch properly and clearly communicated to Applicant ﬁhe

full breadth of his sentencing exposure, and when asked if he had any questions about tlhat

exposure, Applicant rephed “No, sic.” Tr. 6. The State was unequivocal that “[t}here is no

agreed recommendatlon,” and zeaious in its demand for the maximum sentence within the range

avaxlable for voluntary manslaughter and the weapon charge. Tr. 4, 13-30. Apphcant
| testxmony at the evidentiary hearing that Jones’ said nothing during the plea proceeding is plamly
inconsistent with Jones® efforts to mitigate the killing. Tr. 12-15, 30-32. Applicant was there

and present for the entire proceeding and signed the sentencing sheets—there was no room fo;jg

confusion in that plea.

This Court finds Jones® testimony was clear, thorough, consistent, and credible. Jone§
accurdtely explained Judge Burch’s sentencing process to Applicant. Axelrod nnsunderstood d

statement by Jones during theit conversation immediately prior to the hearing on the motion for

reconsideration, then requested a modification of Applicant’s sentence to 15 years based upon

%%% that iisunderstanding. Jones committed no deficiency in his representation and Applicar}i
s .y . X . .
té ] suffered no prejudice. Accordingly, Applicant cannot meet his burden as to either prong of
I  Strickland and his request for relief is DENIED. .
4 : L
> — £
2ozm o
U I
Mmoo WLon
o SJ, :‘ : l;-;‘
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111. CONCLUSION |
Based on all the foregoing, this Court finds and concludes that Applicant has nofi;
established any constitutional violations or deprivations that would requite this Court 1o grant hlS
application. Therefore, this application for post-conviction relief must be denied and dismis’seéﬁ
with prejudice.
This Court notifies the Applicant that he must file and serve a notice of appeal w:thm

~ thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure th(,

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of thc
denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek appellaéé
review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf, Your
attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal. ,
IT IS THEREFORE ORDERED:

1.  That the Application for Post-Conviction Relief must be denied and

dismissed with prejudice; and

The Applicant must be remanded to the custody of the South Carolina
Department of Corrections.

AND IT IS SO ORDERED this _{ 0 aay of _/Vm/m ber,aom.

ER E.HENDERSON
Presiding Judge
Fourth Judicial Circuit

CL\LS fer ‘C (e [ J , South Carolina

0 MHIT
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86/88/2815 15:14 5648 MARLBOROCLERKOFCOURT PAGE B81/42

STATE OF SOUTH CAROLINA ) IN'THE COURT OF (Selecrone)
COUNTY OF MARLBORO ) [JGENERAL SESSIONS [CIFAMILY COURT
) FOURTH ICIAL CIRCUIT

State of South Caralina, } CASENO.: 2o|U-Cp-au~127]
Plaintiff, ) APPOINTMENT OF COUNSEL
-V~ . ) (Select one.)

: & ) ER
» efendant [ |Juvenile, ) [ | AMENDED ORDER
Offense(s): _PrA2

- It appears that the above wamed person is entitled to courtappointed counsel or a
- puardian ad [item,

It further appears that: (Select onty one. y)
the public defonder now represents avother person involved herein and that a conﬂi?t would
avjse if that office represents the above-pamed individual. Dy
[ the public defender has indicated a possible conflict of interest or other gooe;bausg %

warranting the appointment of counse] based an; oo

a o f oy oL
LI the public defender or court-appoiited counsel has indicated that the namg ﬁ@?iduai i :E
now retained private counsel and is no Ionger entitled to sppointed counse].S G Ly RO e
court-appointed counss! bas olaimed an exemption or has demonstrated goed cige purgantprm
to Rule 608 warranting the appointment of new counsel based o £ = 3
O court-appointed counsel has obtajned substitute counsel named below FuShas toegulet:}
608(h)(2); only the member who originally received the appointment and’ veho Jought
substitute counsel shall receive credit for the appointment. s D3

Therefore, it is ordered that %UAC5 &QQ ZCY", Bsquire hereby is appointed ss
(Select only one) tounse]l  [] lead counsel (if capital PCR case)

for the above-named:person. Counsel previously appointed isfare hereby relieved as counsel,

T
as

o

- Death Penalty PCR Case) It is further ordered that . _ ;
Esquire, is hereby appointed as second counsel i this capital case,

The cletk of court is direoted to forward a copy of this oyder to 4l persons entitled to
notice, . .

ITISSOORDEREDTHIS _ 3 DAYOF Qe 2 15

NOTICE: SC Sopreye Cours Qrdoc of September 99 2005 A, reduires sypoinied counse] eutiled to pryment from the Qffice of Indigent Daltngs
QIRL.t sepister she casq onling with QID within fifeen {15)_gavs of 1his appotimasnr st www.scold.go.gov angd, fysther divects thet
% R $al 3 sitz for fusthier detal

pelmbursement vouchers be subtnitled dirostl 10 SCGID and pot 1o (he g dyge arcletk of eount Ssx A,

SCCA/268 (03/07)
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