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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Cornmon Pleas “
The Hon. Diane 8. Goodtein, Circuit Court Judge
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Appellate Case No. 2016-002193

Bank of North Catrolina S S Regpondent,
V.
Anthony M, Whitficld and Cindy Whitfield......cooooeoooooocovvvvens Defendants.

Of whom Anthony M. Whitfield is the Appellant and Cindy Whitfield is a Respondent.

Anthony M. WHItHEld.....c..uveeeevmsmersns oo ossssssmssssesseeeessisnn Appellant,

David SWROSOLL........oooiitrreceetriresissersseses e saesseses s seer e Respondent.

MOTION TO REINSTATE

COMES NOW the Appcllant, Anthoﬁy M. Whitficld, by and through mek;un,defsigned
counsel, who would move for this Honorable Court to reinstate this matrer pursuant to Rule 260
SCACR based on the following grounds:

1. On September 25, 2017, Appellant served the Final Record on Appcal in this maiter,
aloag with a proof of sexvice with respect to same, which was filed wirh the Coutt.

2. Respondent Swanson objected to the final Record as filed, noting certain deficiencies

in the Recotd on appeal.
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3. Shortly thereafter, Counsel for the Appellant spoke with a staff member of the
Court, advising them of Rr:.spoz;.dcnts objections, and inquiring as to what procedutc would need to
be used given that although the Fiaal Record had been served upon Respondents, the Court was not
yet in posscssion of the Rinal Record on Appeal. Counsel was advised that they should notify the
Coutt of the issue and advising them of the satmie in writing,

4. Acc;)rdin.gly, on Scptember 28, 2017, Appellant sent a lettet to the Court advising
them of the issue, and advised the Court thar they would send the updated Final Record to Counsel
with the deficiencies corrected.

5. On October 6, 2017, the Court seat a letter to Appellant advising them that 2
Motion to Amcend the Record on Appeal would nced to be filed.

6. On November 2, 2017 Appellant filed a Motion to Amend the Record on Appeal

with the Court in both Appeals.

7. Tn the interim, on October 10, 2017, Respondent Bank of North Carolina filed their
final briet with the Court.
8. On November 17, 2017, the Court issucd an Order from the Court granting

'Appellaﬂts Motion to Amend the Record on Appeal.

9. Counsel for Appcllant received the Court’s Order the week of the "Thanksgiving
holiday, said Otder tequiring chat Appellant file a Proof of Setvice twenty (20) days from the date of
the O.r.de.r.., which would have been Deccmber' 7,2017. |

10. Appatently, due to a staff / cletical ertor, this date was not calendared per office

poﬁcy; a mistake which othetwisc would have likely been caught had it not been for the intervening

Thanksgiving holidays.
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11. On or about December 13, 2017, Appellant first learned of this error whea Counsel
for Respondent Swanson emailed Counsel for Appellant, inquiring as to the status of the Amended
Records.

12. The following day, Dccember 14, 2017 Counsel for the Appellant spoke with
Counscl for Respondent Swanson over tb,e phone, apologizing for the inadvcrtent delay, and
confirming which dcficiencies needed to be corrected prior to filing the Amended Record on
Appeal. |

13. During that conversation, Appellant inquired about documents which were the
‘soutee of Rcspoqdcnts objection to the Record on App‘eal 0 the companion case, as .Counscl for
the Appellant was not in possession of a copy of the same. Counscl for Respondent stated they
would check to see whether they; were \in possession of the same, and Qc)uld advise Appellant
accordingly. |

14. . On that same day, Counsel for the Appellant served (electzéuica]ly‘, pursuant to a
previous rcqucst';for electronic transmission of documents by Counsel for the Respondent) the Final
Record on .Appeali to Respondent Swanson. for the Dorchester County matter. -

15. Further, Appellant rcquested that Respondent Swanson confirm lwhethcr the
deficiencies wh..ich were the soutce of Respondents’ previous objections wete fixed to Respondents’
satisfaction.

" 16. Appellant intended to file the Proof of Service aftet recciving confirmation from
Counsel for Resvpondent Swanson. However, no responsc was ever received.
17. On Decembet 21, 2017, the Court is;ued an Order dismissing Appellants appeals

duc to their failure to file Proofs of Service for the Record on Appeal.
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18. On December 27, 2017, after returning from an out of state trip to visit the patents
of his pregnant wife for the Christmas holidays, the undersigned Counsel for Appellant received the
Clerlk’s Order dismissing this appeal. |

19. On December 28, 2017, Coquscl for the Appellant wrote again to Counsel for the
Rc:%p.ondent askiﬁg fot confirmaton tegarding whether thete were any additonal deficiencies,
whether Respondent was in possession of certain documents relating to the companion appeal, and
whether Respondent would consent t'o the present Motion. |

20.  As of the 'date of fling, Counsel for the Appellant has not reccived any

: cbrtespondcncc from Counsel for Respondent Swanson in response to 'fhcsc tequests contaiped in
the cotrespondence dated Decembert 14 and December 28, 2017.

21. On December 28, 2017, Counsel for the Appellant also wrote to Counsel for
Respondent Bank of North Carolina inquiring as to whether they would consent to this motion.

22.  As of the date of filing, Counsel for Respondcﬁ Bank of Notrth C;r‘olina has
Responded confirming thle.y have received Appellant’s request for consent, i)ut have not yet
provided a respouse confirming whether or not they will consent to same..

- 23 Counsel for the Appellant aéscrts that good cause cxists for the teinstatement of this
Appeal on the follovéing bases:
| a. The Final Record on Appeal for the present Appeal was previously served upon
Respondent; |
b. Appellant has cotrected certain deficiencies objected to by Respondent, and
morcover has already served an Amended Record on Appeal on Rcspondenfs;
c. 'The failure to file a proof of service with Ar.hc Court was duc to a clerical error which
woul‘d have otherwise been caught had it not been for the rush of the impending

holidays;
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d. The parties have all altcady prepared and completed briefing in this matter; and,
¢ The interests of justice would not be promoted by punishing Appellant for a simple |
clerical error with regard to a prc;cedutal rule,

24. Further, Appellant would contend that Respondent Bank of North Carolina will in
no way be prejudiced by the r?:instatement of this matter as they have alrcady filed their final }I)l.'.ief
with respect to same. |

25. Further, Appellaat would contend that Respondent Swanson will in no way be
prejudiced by the reinstatement of this mattet as they have been setved with the Amended Record
on Appeal in this matter. | - i

: 26. As such, Appellant would respectfully and humbly request this honorable Coutt to
issue an Order to reinstate this Appeal as the facts and issucs as stated herein ptov.i.‘dé good cause fot
same, that the reinstatement of this- Appeal will further the interests of justice, and .ﬁpa.lly, that no
party will be prejudiced by its reinstatement. |

Respectfully submitted this 5th day of Janvary, 2017,

4

Andrew J. McCumber, Esquire
Daniel S. Shtchiver, Esquire
Slotchiver & Slotchiver, LLP
44 State Street
Chatleston, South Carolina 29401
(843) 577-6531

&
Brent S. Halversen, Esquire
Halversen & Associates, LLC
171 Church Street, Ste. 330
Chatleston, South Carolina 29401
(843) 277-2970

COUNSEL FOR THE APPELLANT

Charleston, South Catolina
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Appellate Case No. 2016-002193 JAN 05 2018

Civil Action No. 2014-CP-180358 ~ §( Court of Appeals 4

Civil Action No, 2014-CP-18-1792
Civil Action No, 2014-CP-18-1793

‘

Bank of Notth CatoliDa ..........cov.oormmerorooeooo Respondent,
V.

Anthony M. Whitfield and Cindy Whitfield................ccc..c..oooo...... Defendants.

Of whom Anthony M. Whitfield is the Appellant and Cindy Whitfield js a Respondent.

Anthony M. WHitfleld.............oo.vvvccveeeeceneereersoesssesooss oo oo Appellant,

David Swanson .............................................. .R,e;pom/em.‘.
PROOF OF SERVICE

[ certify that T have served the Motion to Reinstate upon the Respondents Bank

of North

* Carolina, Cindy Whitfield, and David Swanson by depositing a copy. of same in the United
States Mail, postage prepaid. on January 5. 2017, addressed to their attomey of record, as

follows:

David W. Overstreet, Esquire

Earhart Overstreet, LLC

Post Office Box No. 22528

Charleston, South Carolina 29413

(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Dufty, Esquire

Duffy & Young, LI.C

96 Broad Street

Charfeston, South Carnlina 29401

(843) 720-2044

ATTORNEY FOR RESPONDENT BANK OF NORTH CAROLINA

Page 1 of2
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Paul B. Ferrara, 111, Esquire

Ferrara Law Firm, PI.LLC

2300 Otranta Road

N. Charleston, South Carolina 29406

(843) 559-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

Respectfully submitted this Sth day of January, 2018.

By:

Andrew J. Mec nmber, Esquire
Slotchiver & Slotchiver, LLP

44 Statc Street .

Charleston, SC 29401

(843) 577-6531

ATTORNEY FOR APPELLANT

Page 2 of 2
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SLOTCHIVER & SLOTCHIVER, L.L.P.
ATTORNEYS AT LAW
w1 EST. {9539 =

IRVIN J. SLOTCHIVER 44 STATE STREET .
DANIEL 5. SLOTCHIVER CHARLESTON. 5C 29401-28(0

STEPHEN M. SLOTCHIVER TELEPHONE (843) 577-6831
ANDREW J. McCUMBER ' FACSIMILE (B43) S77.026)

January 5, 2018

VIA FACSIMILE & RE: GULAR MAJL:

THE HONORABLE JENNY ABROTT KITCHINGS
CLERK, SOUTH CAROQLINA COURT OF APPEALS
PosT OFFCE BOX 11629

COLUMBIA, SOUTH CAROLINA 29211

(R03) 734-1839 -

RE: Bank of North Carolina v. Anthony M. Whitfield
Appellate Case Nov.:  2016-002192 and 2016-002193

Deat Ms. Kitchings:

Enclosed for filling you, will please find two (2) separate Motions on behalf of the Appellant
tequesting to reinstate the Appeals pursuant to Rule 260, S.C.A.R. with respect to the above-
referenced case numbers. Also enclosed you will please find two checks from my firm's escrow
account in the amount of Twenty Five (§25.00) Dollars each for the filing fecs associated with each
request.

T thank you in advance. for your time and attention to this matter, and please do not hesitate to
contact our office if you should tequire anything further from us in this regard.

AJM/ssh

Enclosure(s) as stated.

cc: - David W. Overstreet, Esquire (via regular mail)
Brian C. Duffy, Esquite (v7a regular mail)
Paul B. Ferrara, I11, Esquire (via reguiar maii)
Brent Halversen, Esquite (via email)
Daniel S. Slotchivet, Esquite (via emarl)




