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(June 7, 2016.)
THE COURT: Call your firsﬁ witness.
MS. BAGLEY: Stephen Hunt.
JOSEPH STEPHEN HUNT,
having been first duly swoin,
was examined and testified as follows:
THE WITNESS: My full name is James Stephen
Hunt, but I go by Steve Hunt.
DIRECT EXAMINATION
BY MS. BAGLEY: |

Q. Could you please tell the Court what you do for a
living.

a. I work for a company called Warren Group in
Columbia, South Carolina. We are forensic engineers and
coﬁsultants, and we investigate accidents and losses and
claims for insurance companies and law firms, and I'm a
safety consultant.

9. What does forensics mean in your line of work?

a. It means that we are -- we're on behalf of the
legal court system to analyze losses, investigate those
losses and/or accidents and determine the cause, if we
can.-

0. And to the extent that is any different than what
you described, what are your duties and responsibilities

as president and senior safety consultant with Warren?
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A. As éenior safety consultant, my area of expertise
is fall safety. About 90 percent of the cases that I've
worked in the last 16 years have been premises liability,
slip, trips, and falls.

Q. How much of your work is on behalf of plaintiffs
and defendants on litigated cases?

a. I have run about 20 percent plaintiff and about 40
percent defense cases in my career.

MS. BAGLEY: May I approach the witness, Yourn
Honor?

THE COURT:l You may.
BY MS. BAGLEY:

9. I'm going to hand you what's been marked for
identification as Plaintiff's Exhibit 5. Could you tell
me what that document is, please.

a. Yes, ma'am, this is my detailed CV.

Q. And does it accurately reflect your educational
background and work experience?

A. Yes, ma'am, it does.

Q. And what is your educational background?

a. I have a BS degree in administrative management
and a minbr in occupational safety and health from
Clemson University in 1977.

Q. All right. Could you please give the Court a

brief overview of your experience.
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a. I graduated from Clemson in‘1977 and went to work
for the insurance industry and worked as a safety and
loss consultant, and that job entailed inspecting the
clients of the insurance custamers, their polibyholders,

inspecting their premises to detect hazards,

_investigating accidents that they may have had,'auditing

their safety programs.

I did training and wrote detailed technical
reports to those clients specifying recommendations to
them on how they could correct deficiencies that I found
in my inspections as well as make improvements in their
overali loss prevention programs.l

0. And what certificates or licenses do you have?

A. I have -- in addition to my college degree, I've
got an associate’s degreé from risk management from the
insurance institute in 1982. I'm also a chartered
property and casualty underwriter, and I finished that
program in 1989.

0. How many years have you worked as a safety
consultant? |

a. Thirty-nine years; twenty-three, as I said, was
with the insurance industry, and the last sixteen have
been in the forensic area.

Q. How many accident investigations have ybu

conducted in your career?

{
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A. Accident investigations, over 1,000.

0. Do you know how many of those relate to slip,
trip, or falls on walkway areas?

a. That would be probably in the neighborhood of 350
to 400, something of that nature.

0. Are you a member of any professional
organizations?

A. I am. Been a member of the American Society of
Safety Engineers since 1978 Charter Property Casualty and|
Underwriters Society since '89; also a member of the
International Protection Society, and those are fhe ma’jor]
ones that I'm currently involved in. |

Q. Have you published any articles in your field?

A. I have. I've written columns for some of our
clients over the years, and then we've had newsletters
from our firm and alsoc have things on our web site that I
have published.

¢. In your work as a safety consultant, have you had
expérience in reviewing and interpreting construction
pians to determine whether a facility has been
constructed in accordance with those plans?

A. Yes. Those are relevant in many of thé cases, and
we ask for them. We don't always get them, but we do
probably get them and need them in about 30 percent of

the cases.
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established codes and standards and to see if they are inj

MS. BAGLEY: Your Honor, at this time, we
would offer Mr. Hunt as an expert in the field of fall
safety investigation and codes and regulations, standards
relative to building construction.

THE COURT: Any cross—examination as to his
qualifications?

MR. McLEOD: Just briefly, Your Honor.

CROSS-EXAMINATION

BY MR. McLEOD: |

0. You're not a licensed contractor, correct?

A. . No. I'm a safety exper@i‘

9. Okay. 2And you're not a licensed architect,
correct?

A. That's correct. I'm a safety expert.

Q. | You're not a licensed engineer, correct?

A. That's correct. I'm a safety expert.

Q. Sorry. Just need to get it on record.

So are you qualified to review‘plans as a

residential contractor would be?

a. I review-the plans from comparing them to

compliance with them and whether or not the actual
construction was performed in accordance with the plans.
0. Well, you would agree with me that a residential

builder or a commercial builder would be better able to
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read a set of plans than you would be?
| a. I don't know about that. It depends on what --
THE COURT: This is on qualifications,
Mr. McLeod.

MR. McLEOD: That's all the question I have.

THE COURT: I'm going to find him qualified
to render opinions on premises liability as plaintiff's
expert.

MS. BAGLEY: At this time, I would also move
that Exhibit No. 5, Mr. Hunt's CV, be moved into
evidence.

THE COURT: Any objection?

MR. McLEOD: No objection.

(Plaintiff's Exhibit No. 5 was marked for
identification and admitted into evidence.)

REDIRECT EXAMINATICN

BY MS. BAGLEY:

Q. Are you familiar with the plans and drawings for
the Fred's store located in Williston, South Carolina?

A. Yes, ma'‘am, I am,.

0. Did you have an opportunity to review those during]
your work on this case?

a. I surely did.

0. And are you familiar with architectural drawings?

A. Yes, I am.
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¢. What are those?

A. Well, architectural drawings are the plans that
were drawn by the architect for the building, the
structure itself.

0. And what are engineer site plans?

A. Well, the site plans are the drawings and plans
that are developed by the engineer after the elevations
are'shot, and that has to do with incorporating the
building on to the site, and they're looking at the
parking lot, the walks, the curbs, the parking lot,
pximarily for drainage.

Q. Are you referring to the engineer?

a. The engineer, correct. You got one set of plans
that is the building by the architect, and you got the
engineer's plans for siting it on the particular piece of
land that is selected for the siting. | |

MS. BAGLEY: May I approach the witness?
THE COURT: Yes, ma'am.
BY MS. BAGLEY:

0. I'm going to show you what has been premarked as
Plaintiff's Exhibit No. 3. Can you identify that
document? | ‘

a. Yes, I can.

0. All right. What are those?

a. Those are the site plans.

323



10

11

i2

i3

14

15

16

17

i8

19

20

21

22

23

24

25

11

Q. And, generally, can you describe what the site
plans call for or show insofar as the front walk of
Fred's 1is concerned? |

A. Well,.sure. It just shows where the concrete
sidewalk would be and where the entrance to the Fred's
would be and the elevations at'that point, and those are
the general areas that I focussed in on because that's
where the accident happened.

Q.. And.do you have an opinion to a reasonable degree
of professional certainty as to whether or not the
sidewalk in front of the Fred's at issue was designed
properly?

A. Was it designed properly? I would say so, yes.

Q. Do you have an opinion as. to whether the sidewalk
was constructed properly?

A. As far as the sidewalk or the curb ramps, the
sidewalk probably was, but the curb ramps that were
located on —-

THE COURT: I can't hear you. Speak up.

THE WITNESS: The curb ramps that were on the
sidewalk were not constructed in accordance with these
plans.

BY MS. BAGLEY:
0. What is the basis for your opinion?

A. My review of these site plans and also my

‘324



10
11
12
13

‘14
15
16
17
18
19
20
21
22

23

24,

25

i2

plans, and I could -- if I could maybe show -- get up and)

interview with the engineer Hildebrand.
0. Describe a little bit more fully with regard to
how the curb ramp.was not constructed properly.

THE COURT: I thought he said they weren't
constructed in accordance with the site plans. I don't
know if he said properly, constructed properly, or Just
not in accordance with the site plans.

THE WITNESS: Not in accordance with the site

show this, maybe that would help.
THE COURT: You do however best you can

present it.

THE WITNESS: I guess I can hold it up here.

THE COURT: What he’é showing us, that's pageg
two?

THE WITNESS: That's page two of the site
plan. ' | |

THE COURT: Of the site plan that's Exhibit
3.

THE WITNESS: And so what you have here is
these are the two entranceways.

THE COURT: You want té say that again?

THE WITNESS: Hold on a minute. Let's use a
chair or something. Actually, I got a little gadget
here. Can y'all see it?
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THE COURT: No, I can't. Put it back up
there. Entranceway, that's one there? .

THE WITNESS: That's the doors and the
entrance way to the Fred's. 4

THE COURT: Correct.

THE WITNESS: And here'’s the other one.

THE COURT: Okay.

THE WITNESS: And, actually, she fell on a
flare that was located on a curb ramp that is not
pictured in these site plans, and the reason it wasn't
pictured in these site plans is they didn't intend for
curb ramps to even be constructed. They only -~ or
handicapped ramps, whaﬁever you want to call them, and
thé reason for this is when the éngineer got the
elevations, it showed that he didn't need to have a big
curb, a six-inch curb, and it could be flush.

So, if you look, the finished floor level for
Fred's is 108 feet. The sidewalk, which is a ten-foot
sidewalk where these tick marks and this number right
here, which is 10749, that's how much of a drop that you
have. T

Now, that drop of .1 of a foot is 1.2 inches,
if that makes sense. So this sidewalk -- and'typically
sidewalks are constructed to slope a little bit, just for

drainage, to keep water off of a building, so there's
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‘flares for the ramp as well.

the area where Ms. Fountain allegedly fell?

no -—- if you look at the architectural plans,

architectural plans at the word ramp, they show the

So there's several things going on here that
tell me that -- that show us that a curb ramp was nét to
be constructed'on this.‘

‘THE COURT: All right;‘.Come back up.

BY MS. BAGLEY: |

0. Mr. Hunt, did you have an opportunity to inspect

A. Yes, I did.

Q. And basea on your inspection, did the curb ramp as
built, was it constructed properly?

A. No, it was not constructed properly, so in
addition to the fact'that the curb ramp should have never
been constructed to begin with, and if it had never been

constructed, we would have had the intention was to have

a flush -- the parking lot asphalt was to be flush with
the sidewalk.

If that was the case, she never would have tripped
and fell because it wouid have been completely flush, but
what phey did build was improper, and I can -- in several
ways, and I can talk about that, if you'd like.

Q. Please do.
A. First, let me just go over the -- this is some of
327 .
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the details from the architectural drawing and, again,

“with the architectural drawings -

MR. LaFAVE: Are those -- I'm sorry. Are
those from the site plans?

THE WITNESS: I think these are from the
architectural drawings.

BY MS. BAGLEY:
0. Take a lock at page three of the site plans.
A. It could be. It has them in both.

THE COURT: Well, which ones are you
referring to?

THE WITNESS: Either one, for the point I'm
going to make. Yeah, this is in the site plan as well.

- THE COURT: Page three?

THE WITNESS: Yes, sir.

THE COURT: All right.

THE WITNESS: Aﬁd the only point I'm trying
to make is that, you know, is that -- and a lot of these
are standard details. They're just shown in that, and
this is a typical curb. A curb is six inches high, okay?
And so that's important for what we're going to talk
about here in a minute. |

So now we come, we have -- this is the
deteails for the handicapped plan right here.

BY MS. BAGLEY: '
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0. Is that also from the site plans?
a. I would say it's prcbably on both.
0. Will you take a loock at the site plans and --
a., I will.
THE COURT: Page one of the site plans.
THE WITNESS: It's on page one of the site
plan, correct.
BY MS. BAGLEY:
Q. Thank you.
A. And, again, they put those standard details in
everything, but this is a -- this is what we would call a

proper curb ramp, and the reason we have to provide these
curb cuts, or these curb ramps, is because of ANSI,
American National Standards Institute All17.1, which is
the accessibility law in South Carolina, okay? It's
required in South Carolina. Also, it's the very same
design for a,cuﬁb ramp is what the ADA, Americans with
Disabilities Act, has.

The reason we've been having to do this for 30
years now 1is since the early '90s, because they passed
the law, the ADA law, that says you have to provide a

barrier—-free entrance into -- accessible route into and

-out of buildings that the public visits, and so this is

the design that they've had for all these years.
And this design, you'll see what the design shows
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- six feet long, and that curb is supposed to be six inches

is that there's -- this is a six-inch curb, okay? And
you havé to have a 12:1 slope, so a 12:1 slope -- so for
every inch in rise, we've got one inch of run, so if you
have a six-inch curb, you're going to have six feet of
run. All right? BAnd that's what this design says.

You have six feet. That flare is supposed to be

high. Another detail on there -- and that's the slope
it's showing the slope. To make a little more sense, I
think we'll look at the actual as built in a few minutes,
but also note -- so these flares are sloping toward this,
which is the entrance path toward the building, and that
is the ramp that the pedestrians are to walk over.

The reason for these flares, the reason for these
flares is for people with mobility problems in
whéelchairs. When they come out, they use the little
ramp to get down, and it’is a ramp as well, so we've got
two slopes going on here; a running slope and then this,
which they call the flare on this side of the ramp.

Did you have another question?

¢. Did the ramp as built comply with the site plans?

a. Okay. So this is the -- what we have here is the
actual curb ramp that was constructed at the Fred's, and
this is the flare. I think this is from Defendant's

Exhibit 2. This is the flare in the area where she
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tripped and fell.
MS. BAGLEY: And just a point of

clarification, that was a stamp from a deposition, Your

Honor.
THE COURT: That's Exhibit No. --
' MS. BAGLEY: 1.
THE COURT: Yes, ma'am.
MS. BAGLEY: Thank you.
THE WITNESS: So what's wrong with the
picture? |

THE.COURT: What what's wrong with the
picture? What's wrong with the --

THE WITNESS: What's wrong with the ramp?
What's wrong with the scene here? First, it never should]
have been built. It should have been flush. This curb,
right here, is around two inches.

THE COURT: What does code call for?

THE WITNESS: The plans call for six inches.
A normal step by the building code is suppoéed to be a
minimum of four inches, okay? But this one is two, and
the reason this is important is because small changes in
elevation are very hard for people to see and perceive,
and they don't see them and they catch their toe on them
and they trip and fall.

Over my 39 years, I can't tell you how many
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~asphalt for the sidewalk should have been brought up to

sidewalk cases I've worked where the sidewalk was
uplifted by a tree root or through differential
settlement, it's like this, and people walking down the
sidewalk catch their foot and'trip and fall and they're
hurt. So none of them ever see it, and they don't see it
because people do not lock down at their feet when they
walk. They look where they're going, which I think is
what Ms. Fountain testified to.

So this is two inches. What is wrong --

| THE COURT: And the site plan calls for it to

be flush; is ﬁhat correct?

THE WITNESS: The site plan called for it to
be flush; in other words, there should have been no
curved flare at all, no change in elevgtion, none at all.

It should have been completely flush across here, but the

this level, okay? And then just a normal walking surface
into the building.

What else is wrong with this is that back to
my example, where you have.a'sixminch curb height, on a
one and twelve slope, that would give you a six~foot
flare. On a two-inch curb, our flare should be two feet,
right? This flare isn’'t two féeﬁw It's actually 48
inches. It's longer, but it's not because it's gradual.

It's because it's very wavy and irregularly constructed.
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‘This is still considered.part of the curb. I don't know

It's hard to see, in this photograph. You can
see a little bit. It-stérts out high and kind of comes.
down, but back in here, it's eﬁén higher, but the
important part about it is if it had been two foot rather
than 48 inches, you know, the flare would have been back
here and half the distance, which might have made a
difference. It might have taken it out of her path that
day.

The other thing is because it's 48 inches and
because of where it's located, when I took a ten-foot

level and looked at all of the flares, this is the only

flare that protrudes into the walking zone, which is back] -

here on the plan, the actual running ramp. This one
protrudes about 13 inches into, so it's the only flaie of]
the four flares that does that, and, again, that might
have made a difference in her walking path that day.
The other thing-l want to point out is that
the plans -- and it's the architectural plans -- the

architectural plans called for painting of the curb.

why, but they didn't paint this. It really should have
beén painted by the contractor, especially given the fact]
that it doesn't meet the codes and standards for a
regular curb ramp, but it was not painted. If it was

painted, that may have also made a difference.
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I have seen -- investigated a lot of
accidents before where paintings, they still did not see
it because it was so small and they tripped and fell, but
it could -- all of these things can make a difference.

MS. BAGLEY: May I approach the witness, Your
Honor?

THE COURT: Yes.

MS. BAGLEY: The parties.are stipulating to
the architectural drawings. We didn't admit them
yesterday.

THE COURT: And they would be what number?

MS. BAGLEY: Plaintiff's 6.

(Plaintiff's Exhibit No. 6 was marked for
identification and admitted into evidence;)

BY MS. BAGLEY:

0. I've just handed you what's been marked as
Plaintiff's Exhibit No. 6. Can you identify that set of
documents? |

A. Yes, ma'am. These are the architectural plans,
the drawings of the building.

0. And you testified a moment ago that those plans
called for thevpainting of the sidewalk edge?

A. Yes, ma'am. |

Q. Can you tell us where in those plans it calls

for —-—
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a. I believe that's under A4.0. Yeah, it's in A4.0.
It says the front sidewalk edge and four inches of the
top edge painted yellow. | _

0. And is it your opinion that the sidewalk and curb
ramp as constructed do not comply with architectural
drawings?

- A. That is correct, in all of those areas. And I
would indicate on the front page of the architect plans
that it does reference that  the 2003 international
building code and the 1998 international code counsel,
ANSI, which is the American National Standards Institute,
accessible buildings A117.1 were the codes that they
referenced in developing these plans.

Q. And are those the codes and regulations that you
referenced earlier?

A. Yes, ma'am.

Q. Is it your opinion that the sidewalk and curb ramp
as constructed violated those curbs and regulationé?

a. Yes, ma'am.

0. Do YOU have an opihiOn, Mr. Hunt, as to whether
the general contractor Tippins-Polk should have known
that the plans called for the sidewalks to be flush?

A. Yes. I mean, I would think that a contractor
should have the specialized knowledge and skill to be
able to read the plans and to know about them.
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four inches; is that right?

In addition, also in these plans, it states very
specifically, in both the afchitectural plans and in the
site plans, that if there's to be a change of if there is
a question about any of the plans as designed that they
should contact the engineer or the architect for
clarification and problem solving, if necessary.

0. And did you see anything in your review of this
case to see if the contractor either contacted the
engineer or the architect?

a. No. 1In fact, when I interviewed Mr. Hildebrand he
stated he never got a call from the contractor about his
work.

Q. Mr. Hunt, is the demonstrative -- the blow-up of
the photo of the area that you were referencing a bit
ago, is the is the ramp will necessarily -- the flare

will necessarily have an elevation in it that's less than

A. Yes, it is a decreasing slope; yes, that's
correct. |

Q. And that would not violate any code, would it?

a. No, because -- and this is an important point:
The design, which has been a tried and true design by
ANSI and the ADA for many years, contemplates the
six~inch curb. You can see the six -- when you approach

this ramp, you can see the six-inch height and see the
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slope starting to go down. |
That's contemplated in the design; however, if

you've only got two inches, two inches is less than a
normal step. Iﬁ's very difficult to see, so you can't
see that slope or the step.

¢. In your experience, Mr. Hunt, do you have an
opinion as to whether WILDEVCO woula have had a duty to
hire someone other than the general contractor to inspect
the property to make sure that it.had complied with the
site plans and architectural plans?

a. I don't believe. There's no requirement or duty
that I know of that would require him to do that.

Q. And would you expect WILDEVCO to be able to

discern the alleged construction defects to which you

a. I've read his deposition, and he doesn't have a
background in -- he doesn't have any training,
ééperience, or education in construction or anything that]
would have given him specialized knowledge to be able to
know this.

0. Mr. Hunt, do you have an opinion to a reasonable
degree of professional certainty more likely than not
whether the defects which you testified caused or
contributed to cause Ms. Fountain's fall?

A. Yes. I think it is the direct cause of her fall,
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'it. She was looking where she was going through the

~entranceway and caught her toe, tripped and fell.

and her fall from the video, which clearly shows how it

the fact that -- either way you want to look at it, but
the fact that if it wasn't there, it would have been
flush, she could have walked plainly in; the fact that it
was there and built improperly with a small change in

elevation that was hard for her to see -- she didn't see

MS. BAGLEY: Thank you, Mr. Hunt. No further
questions. |
| THE WITNESS: By the way, there was a
video -- just to add to that, Fred's had video

survelillance of the actual fall, and I did review that,

happened.
MS. BAGLEY: Thank you, Mr. Hunt.
THE COURT: Mr. McLeod?
MR. McLEOD: Thank you, Your Honor.
RECROSS-EXAMINATION
BY MR. McLEQOD:
0. Mr. Hunt, the site plans, do they include how to
construct the sidewalk?
A. Yes.
0. It does? That's your opinion?
A. Well, they've got the details for it.
0. Okay. And do the architectural pians‘tell’you how
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“already when he said the curb be painted in the front.

those are the ones where you have Shodked the elevations,

to build the sidewalk?
a. I'll probably have to look back through those to
see if they have them in there.
THE COURT: . Do you have someplace you can
refer him to? |

MR. McLEOD: I think he referred to them

THE WITNESS: Yeah, that was 4. Yeah, it

does have the -- it does have it right here.
BY MR. McLEOD: |

0. So what's your opinion --

A. Four inch -- four-inch slab.

0. So which controls the construction of the
sidewalk, in your opinion?

A. Which controls the construction --

Q. Yeah, the =~

A. The site plans, the site plans, because, again,

and, you know, they can vary from site to site as to how
you lay it out. |

Q. So how far up that sidewalk up to the side of the
building did the site‘plans control? Does that make
sense? |

A. Aré you talking about the one over there?

Q. Well, you're saying that the site plans include
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this sidewalk --

A. The site plans include the entire sidewalk.

0. The entire sidewalk?

A. Yeah.

0. So the site plans contemplate all the way up to
the building wall, exterior wall; that's your opinion?

A. I'm not sure I'm undeistanding your questions.
The site plans show the elevations over here on this one.

0. Right.

a. They show the elevations for the sidewalk. That'g-
the sidewalk. We're talking about the sidewalk.

Q. Yeah, yeah.

a. All the way across there, all right?

Q. And so these plans, the site plans, they control
over the constfuction of this sidewalk that we see right
here that you just pointed to.

a. They control with the elevation, that part of it.
There's also other requirements as far as, you know,
how -- you know, what the height of the curb, what type
of concrete, things of that nature that are used for the
sidewalk.

0. The site plans control that? I'm getting
confused. Let's start over.

a. Okay.

0. All right. This sidewalk that we see right here
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at the Fred's store that;s in Williston, do the site
plans control construction of this or do the
architectural plans control?

A. Site plans do.

0. And that's your opinion?

a. Yes, yes.

0. OQOkay.

a. But, I mean, it's a combination. You have a —-

THE COURT: He's alreédy said the site plans
control the elevation. Architectural plans control what
goes in.it and the components and sidewalk and all that.

THE WITNESS: Thank you.

THE COURT: You said it three times.

MR. McCLEOD: I was unClear, and I'm sorry.

THE WITNESS: No, no, no. I'm —-

BY MR. McLEOD:

0. Okay. Have you ever constructed a curb ramp?

a. No, I have not.

0. Have you -- other than the one at your office, I
think you testified -- well, have you ever seen the
construction of any curb ramp?

a. Oh, yeah. I've seen a bunch of them.

0. Okay.

A. Including the one at our office, which I testified

about in our deposition, if you want to get into all
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that..

0. Now, a curb Can be less than six inches, correct,
under code, correct?

a. Yeah, yeah. I mean, you can work with them.
Ideally, they should be six inches because that's what
the design calls for, but when you have elevations, you
can work with them, but they shouldn't be under four.

0. That's not in the code, correct? |

a. It's in the building code, that four-inch
minimum -- it's a minimum step.

Q. Well, a curb ié not a step, correct?

A. Yes, a curb is a step. It is a step. You step up
on it.

Q. Okay. And you mentioned the slope, 1:12. That's
a -- you could build a slope less than that, correct?

aA. Yeah. You could have it more gradual or you could
go up to a one and ten as well. You have to have enough
room behind it on the landing part of the ramp in order
to have "a more -- a steeper slope of one and ten.

0. And how many inches did you say this flare came
out in front of this door?

a. Thirteen inches.

¢. Thirteen inches, and since the site plans control,
we've got a ramp of four feet here, correct?

a. That's correct.
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remember, that has -- that flare has a slope on it.

0. Do you know how big the door was?
a. The door is a six~foot door.
0. So four is less than six?

A. Correct.

0. So under the site plans, you've got the flush - I

mean, the flare coming in front of the door, correct?
A. Yéah, but the --
¢. If this is six and that's four --

a. Yeah, I know, but that's -- you've got to

Q. Sure, but if thé door up here is six feet and the
flush area is four feet, you're going to have an area
over here and an area over on the right side and the left
side of the flare in front of the six-~feet door, correct?

A. Yeah, that's correct, that's correct, and that's
the -- yeah, that's correct in the standard detail.

Q. So when it sticks out in front of the door, that
is contemplated in the plans, correct?

A. Well, typically -- typically, that's the typical
standard detail, but typically the ramp area is the same
width as the doors. ‘

‘0. Let's talk about these plans and this store, okay?
This is four feet, correct?

a. Correct.

0. And the door is six feet, correct, so there are

343



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

31

flares that are going to be in front of the doorway,
correct?

A. Correct.

Q. Okay. When you talked to Mr. Hildebrand, he told
you the parking lot was supposed to be flush all the way
across the front?

A. That's what I interpreted when I talked to him,
but you got to remember I talked to him the night before
my deposition, but now when ydu lock at it, you see that

it drops to 107.5 over here, so you would have .9

minus .5, which would be -- 4 times 12 would be -- you'd
have about a 4.5 drop -- a 4.8 drop, excuse‘me, on that
corner.

Q. How many inches is that?

a. 4.8 inches drop. |

Q. Okay. So at this corner of the store there is a
slope of what?

A. 4.8,

Q. 4.8 inches?

A. And it slopes up to where this here is supposed to
be flush.

Q. Right. It's your opinion that anything under foun
inches 1s a tripping hazard, correct?

A. No.

Q. ©Oh, it's not?
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a. I'm saying anything under four inches is difficult
to see and can be a tripping hazard.

0. Okay. So it's not your opinion that anything
under four inches is a tripping hazard?

A. Well, I take that back. I guess I am saying that,
that anything under four inches can be a tripping hazard,
yeah.

0. Okay. So then let's go back to this design. So
you wouldn't want a curb running less than four inches
across the front of this Fred's store, correct?

a. Excuse me?

0. If anything under four inches is a tripping
hazard, you would not want to design a plan where you
have less than four inches of a curb going across the
front of the Fred's store, correct?

A, No. |

0. So tell me where it's gcing to get flush. Well,
where is the parking lot becoming flush with the sidewalk
in this design? |

A. Here, all around the front entranceway where he's
got it at 107.9. Remember, the finished floor is 108,
and then it drops to 1.2 inches, which is the slope of
the sidewalk and it should be flush right here, right at
that point where the asphalt meets the thing.

Now, back to this, what you're saying about a
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tripping hazard here, at some point -- you've got a long
run here. At some point, this 4.8 inches comes up and
will be flush right here, and it gets shorter and
shorter -- I mean, I see that's where you're going.

0. Exactly. '

a. But, again, the point here is, remember, when
you're coming from a parking lot, that's contemplated
that people will see that, that they will see the high
curb and it going slope -- that's the same principle we
have with the éiope on the flare, that you have the
height of the six-inch curb or the four-inch curb and youy|
see that in your field of vision which tells you that‘
it's sloping -- you can see the slope coming down.

That's incorporated within the design.

Again, also, it's more important here than it is
there. Why? Because we're walking into the entranéeway
of a store, where you got doors, where you got people
coming and going and your eyes are focussed on what
you're going to be doing when you come in that door, not
looking down from your field of vision.

¢. I'm going to get to that. That's a very important]
point. I appreciate you pointing that out, and we'll get
to that in a little bit. What is the maximum you could
have for, like, a flare that we're talking about on a

ramp? What's the maximum slope?
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A. The maximum slope?

0. Yes.

A. The most you can have is a one and ten.

Q. Okay.

A. According to the code.

0. Have you made any calculations to figure out the
slope that runs from the right side of the store all the
way to the flush part? |

a. No, no, I haven't. I mean, to me that didn't --

0. It's not important?

A. I don't see that being important.

| THE COURT: Speak up, please.
THE WITNESS: I said I didn't see that as
being important.
%Y MR. McLEOD:

g. Well, it's 4.8, you don't even have to drop an
inch, so to drop an inch in a 1:12, you only have to go
one foot, right?

a. Right. _ |

0. Okay. So we go one foot to the left of this
corner of the building, and the rest of it is under four
inches; is that correct, until it gets to the center?

A. I don't know how the slope -~ I dQn‘t know how the
slope would work, because you've got other factors at

work, like how much asphalt they put in there, et cetera.
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I mean, I haven't -- I haven't analyzed that.

0. Okay. Well, let's analyze it right now . You're
qualified to do it. Tell me what the slope is right
there. 1Is it supposed to be a level slope or is it
supposed to be wavy or you tell me?

a., No, I mean ==

THE COURT: What's the question? Hold on.
Rephrase the question so I can understand it.

MR. McLEOD: Yes, Your Honor. Yes, Your
Honor. |
BY MR. McLEOD:

Q. Okay. We talked about the maximum slope, 1:12,
and so if you got this side over here, which you Jjust
testified tkoas 4 inches, 4.8 inches =--

A. Right. | -

Q. And you testified earlier, just a little while
ago, that anything under four inches is a tripping
hazard, correct?

a. Correct.

Q. And so‘when you use that slope, 1:12, if you go
one foot, that'edge of that curb has now dropped -- it's
dropped by one inch, correct?

a. Correct.

Q. So one foot from the right, you got an area that's

starting below four inches, correct? ‘
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A. Right.

Q. And it runs all the way --

a. Till it gets flush, at some point down this line.

0. Right here is where it says, correct?

a. No. That's not what that's saying. That's saying
that that mark right there is to be flush. It's not
telling you that this is running from here to there. It
could be coming up and reach this point here.;

0. Wouldn't it be smart to make a note of it on the
site plan if that's the height of it there?

A. Not necessarily. I mean, I don't see how that has
anything to do with the fall incident that occurred over
here at the entranceway. | |

0. I'm talking about the plans, and whether or not
these plans -- would you design a building with a slope
running all the way across the front of it calling for
less than a four-inch curb?

A. No.

0. You wouldn't want --

A. You wouldn't want that.

Q. Okay.

a. And, see, he started -- this is started at 4.8.

0. And so you go a foot to the left, and you're at
3.8.

a. So if people are coming from -- you know, I still
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don't understand what this has to do with her fall over
here --

THE COURT:. Sir, let's start over now; Ask 4
question. You quit trying to worry about what he's going]
to ask and answer it.] Let's move on. We're stuck on
this.

BY MR. McLEOD:

Q. Well, then you'll agree with me, won't you, if youy
design a building that you've got a curb running across
the whole front less than four inches, running all the
way to the center of the building, you've got a tripping
hazard all along that front, correct?

A. No, because, again, it's the same principle as the
flare. When you have a high part that it starts from,
that's within your visual field, you can see that it's
starting to slope, so that alerts you to the fact that
there is a change in elevation there so that you can step
up on iﬁ, especially if you're walking from the parking
lot towards, say, that part.

If you want to go walk on that, that part of the
walk, that's in your field of vision; however, if you're
walking toward the -- and the same thing applies with the
sloping flare from six inches down to zero. That's what
the codes, the standards say, for safe design.

0. Okay. What do they say specifically again?
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a. They're saying that these designs that we've
talked about and I pointed out earlier, that's what they
defined as a safe design, to start out with a high curb
and to come down to a slope on the flare.

It's when you've got a real small change in
elevation that runs the entire length around the
entranceway that's where you have no visual cue -- there
is nothing to visually cue you in on that height.

0. You said you're a safety consultant for 37 years?

a. Thirty-nine, yeah.

¢. And you touched on it, and it included inspection
of properties in an effort to find tripping hazards,
correct?

A. That's -- well, yes. That's part of what I've
done, |

Q. Finding hazards similar to what Ms. Fountain --

a. That's correct.

Q. ~— tripped on?

FA. That's correct.

0. And you've been a safety consultant dealing with
loss prevention at retail stores, correct?

a. Yes, I have.

0. Walmart, corréct?

A. Walmart was one of my clients and Lowe's was one

of my clients.
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- looking for tripping hazards similar to what got

0. And they hired you to walk around the store

Ms. Fountain, ‘correct, among others?

A. Among others. We looked at -- they have a number
of risks, both of them.

0. And then when you come across something like a
tripping hazard, you can safeguard it?

a. That's correct.

Q. Correct? And then you can -- if you can't, I
guess, adequately safegquard, you can warn about it,
correct?

a. That's correct. And a warning, as we talked about]
here, would be painting, but it says -- another standard
that I often use is the American Society of Testing
Materials, ASTM, 16-37 which is the safety walkway
standard which the construction industry-uses, and
basically they say, you know, warnings are great, but
warnings do not trump safe design and construction, so
while I said earlier painting can be helpful, it's not as
good as having a good design in the first place.

Q. Imagine if you had a curb at 4.8 at the far right
of a building and it ran about 50 feet down to zero,
would that be a safe design?

A. Yes.

0. ©Okay. You said you did some work for Lowe's and
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Walmart, retail stores similar to Fred's, correct?

A. Well, I don't know if they're similar to Fred's,
because I don't really --

THE COURT: They're all retail outlets. Go
ahead.

THE WITNESS: They're both retail, yeah.
BY MR. McLEQOD:

0. Let me ask you this: Did you ever deal with
repainting curbs and parking lot striping and that type
of thing?

a. Have I dealt with that?

Q. Well, I mean --

I've recommended that.

>

Q. To repaint them?

A Yeah.

0. How often shall should a store repaint the yellow
paint on a curb, for example?

A. I think that's going to be a jﬁdgment call based
on how worn it is. I mean, some of them may take a lot
of abuse from carts and things like that and weather and
the quality of the paint that was used. I mean --

0. One common premises incident that often results in
serious injuries is a trip and fall, correct?

a. Correct.

0. Okay. That's what happened to Ms. Fountain,
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correct?

a. Correct.

¢. And I wanted to mention you had some publications,
some of them were on your web site, such as a block,
correct?

a. Correct.

0. And I'm going to hand you what's going to be
marked as No. 4, Defendant's No. 4.

THE COURT: What is iﬁ?

MR. McLEOD: It is a blog from Mr. Hunt's web
site. I can give you a --

THE COURT: Your question is?
BY MR. McLEOD:

0. This is a blog you published on your web site,
correct?

a. It is.

Q. And it's dealing with trips and falls, right?

a. It is.

0. And in this blog, you indicate you did an
investigation where somebody tripped over-a wheel stop at
an apartment complex, correct?

A. That's correct.

0. And the wheel stop, it migrated over as a tripping
hazard, correct?

a. That's correct: \
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correct?

Q. And your conclusion was the apartment management
company failed to provide a safety pedestrian walkway

where one was expected by the nature of the environment,

a. That's correct.

Q. The apartment didn't create that condition,
correct?

A. The apartment didn't create that --

0. The apartment management did not create that
condition, correct? »

A. No. It was -- it's the cars bumping up against
the wheel stops that moved it over into the pedestrian
path that caused it.

Q. The apartment management company did not put the
wheel stops in the parking lot, correct?

A. Thé ménagement of the apartment complex?

Q. Yes, sir.

A. Not the management at this apartment complex
because they weren't the original owners of it. They
purchased it at some time later, and the wheel stops were
there when they bought it.

Q. But someone else installed wheel stops, correct?

A. Somebody else installed the wheel stops.

Q. Okay. Now, you'll agree with me owners and

occupants of buildings open to the public have a
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'inspect, but these wheel stops were in the center and

recognized safety standard to inspect their properties
with an interest in preventing pedestrian falls, correct?

A. Yes, and in this case, which is interesting that
you brought this ocut, this is a maintenance issue. It is
also scmething that -- a condition of that éan be

observed by management, so they do have the duty to

there was a change. They moved. It's something they
could sée, that they could notice as something as opposed|
to a design defect that has no change. It's been there
from the beginning and they relied upon the contractor to
build it properly, so that's;the distinction between
this. Owners still have duties, though.

0. I appreciate that distinction, but it's still a
recognized safety standard that owners and occupants of
buildings open to the public do inspections, loocking for
tripping hazards, correct?

A. Yes.

0. And Ms. Fountain, when she approached the Fred's
store, she would have expected to have a safe walking
area, correct? o

A, Yes.

Q. However, WILDEVCO and Fred's failed to provide hery
a safe walkway as she traveled into the store, correct?

MR. LaFAVE: Objection.
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THE COURT: Sustained. That's.for e to
decide.
BY MR. McLEQOD:

Q. You did a lot of investigation into this trip and

fall, correct?

A. Yeah, about nérmal, I guess.

0. Did Fred's ever indicate to you that they did
inspections looking for tripping hazards?

a. I never had any documents or any information on
Fred's as to what they did or didn't do with regard to
this other than what was testified to by maybe Mr. Polk
or somebody in some of the depositions, and I can't even
recall what they said about that.

0. Well, under that recognized safety standard, they
should have, though, correct?

A. No. I'm saying that they relied on the
contractor.

Q. Okay.

A. Unless you can show me they had specialized

knowledge and skill in the area and had performed some

kinds of inspections, but I don't -- I never saw any of

“that.

0. Did you ever -ask for it?

A, No.

0. Okay. Did WILDEVCO conduct these type of tripping
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™~

hazards -- inspections loocking for tripping hazards?
Excuse me.

a. I don't know. -

Q. Did you ask for any documentation about that?

A. No. I didn't see any documentation.

Q. They 'should have, correct, under that recognized
safety Standéid, correct?

a. Well, I think if they are in the area there, if
they notice something, they have a duty to act on it if
there's a change.

Like, for example -- and I don't have any
information on that, but the typical thing you find is
parking lots, essentially, there is some maintenance
issue. Suppose the parking lot has a pothole in it that
somebody could fall in. I would hope that WILDEVCO, or
whoever, when they are at the site, would notice that and]
have it repaired, or if there's a broken section out of
the concrete which could create a tripping hazard, they
could see that. They could see there's a change as
opposed to a subtle defect like this, which is, you know,
a construction defect. /

Q. You testified earlier that sort of the primary
focus of where the customers all go are in that little
front area of the store, correct?

a. I'm just saying to get into the store, you have to
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go through the entranceway.

0. Okay. Does -~ the Fred's store in Williston, doeg]

have a curb less than four inches?

A. Yes.

0. And after four-and-a-half years after
construction, you'd expect scmeone to pick up on a curb
being less than four inches, coirect?

a. No. People don't do that. It happens all the
time, unfortunately.

THE COURT: Speak up, please. I can't hear
you.

THE WITNESS: I'm sorry. I said it happens
all the time, unfortunately. The answer is no. Sir,
could I have a drink of water?

THE COURT: All right. Move along please.
BY MR. McLEOD:

Q. You looked at architectural drawings, correct?

A. Yes, sir, I did. |

0. And the architectural drawings conpained curb
ramp, correct?

a. Yes.

Q. As did the engineering site plans, correct?

a. No. The site.plans; they just have thg/standard

rd

detail on there, but they're not --

0. So then you'll agree with me that this ramp detail
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was on the engineering site plans, ¢orrect?

A. Yes, it was.

Q. And you may have touched on it a little bit, so
I'm sorry to replow it, but any time you build a curb
ramp, you're going to have an area less than four inches,
correct?

a. Yes. It's -- the sloping flare is always going to
go to zero to flush.

0. And we touched on this a little bit. Tell me what]
the safety hierarchy system is.

A. Well, the safety hierarchy is a principle that's
been in place for many, many years, and it basically says
that if you think you a hazard, you should first try to
design it out so that you don't have the hazard. Whethen
it has to do with something like this or a machine, you
design it out.

If you can't design it out, then you try to put a
safeguard in place and something that would help people
encountering the hazard, and, thirdly, the last part is
that you would warn about. Obviocusly, that elimination
of the hazard would be the best alternative.

0. And so according to the ramp included on the site
?ians, there is going to-be an area under four inches,
correct? |

a. Yeah, but if you're talking about the safety
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or any flare, you've got to step. up.

hierarchy, the top of the hierarchy would be to eliminate
the hazard by having it flush and not having the curb
ramp at all.

0. I'm talking about just this drawing about the --

A. Right.

0. The site plan's ramp has a detail that's going to
have an edge less than four inches, correct?

A. Yes.

0. And you testified earlier anything under four
inches is a tripping hazard, correct?

A. No. What I've said is, is if you don't have
any -- what I've said is that you are going to have -- inr
these designs, you're going to have some areas under the
four inches, but you've got to have a starting height
that serves as a visual cue to the walker that tells them
that they can see, that shows them that yes, there's
where the slope is going to begin and to know to alert
them so that they can avoid it.

They've got to step up, regardless. On any curb

" 0. So —- and you agree and it's your opinion anything]
under four inches is a tripping hazard, correct?
THE COURE: Mr. McLeod, you have asked him
that at least ten times. Don't argue with me.- Move on,

please.
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BY MR. McLEQOD:

0. And so according to this design, there is going to
be én area under four inches, and this design doesn't
design out an area less than four inches, correct?

A. . Yes. It doesn't design it out. It's contemplated
in the design.

Q. So is that safety hierarchy, it applies to retail

establishments like the Fred's store in Williston,

correct?
A. Yes.
Q. Okay. And so should -- when you have an area

under four inches, you should safeguard it, correct?

A. No. If it's a proper design, if it's the proper
design, it's contemplated to be safe.

Q. Painting it is a means to warn the customers,
correct? Painting the curb, the transition of the area,
is a means to warn customers, correct?

A. That's correct. f

Q. Placing a sign in front of the transition is a way
to warn customers, correct?

A. That would be another way, unless it's a sign that]
they could run into and get hurt, but that's -- bollards,
sometimes you see bollards. ?hey‘re ramp posts.

- 0. Were there any bollards at the Fred's store in

Williston?

3
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A. No. There's not any in that one.
j Q. Was there any in front of the propane aréa?

a. I can't recall if there were or not, but that
wasn't on the design./

0. It wasn't on the architectural plans either,
correct?

a. It wasn't on the architectural or the site plans,
but théy're not -- you know,.bollérds are -- there's no

real requirement to use them. They just happen to be

'éomething that is used from time to time.

0. Does the building code require that the -- in
2005, did the building code require the curb to be
painted?

a. No, it did not. There's a new -- we actually had
no standards for painting of the curbs prior to the most
recent one; which happened after the accident, and there
now is a standard that requires for the flares to be
painted on these curb ramps. |

0. And when was that implemented?

A. I think it's January of 2012 is when it became
effective.

0. And along the same lines, there is no code
requirement, building code requirement, that the ramp
edge or transition area be painted, correct?

a. No. Back then there wasn't.
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- safety consultant like yourself to do any inspections

Q. Do you know if Fred's or WILDEVCO ever hired a

around the property?
a. I don't know, no.
Q. }Should they have?
a. No, I don't think so, not for something like a
store like this.
0. Even though they have é recognized safety standard
to conduct inspections looking for tripping hazards? |
THE COURT: Is that a question? Please,
gentlemen. Come on. |
MR. McLEOD: All right.
BY MR. McLEOD: .
Q. Have you ever visited the Fred's store in
Varnville, South Caroclina?
MR. LaFAVE: Objection.
THE COURT: Sustained. Nothing to do with
this case. Move along. _
MR. McLEOD: It does, Your Honor.' I would
like to get it on the record.
THE COURT: Please move along. You want to
do a proffer? |
MR. McLEOD: Yes.
THE COURT:A What‘do you want to talk about?
MR. McLEOD: He visited the store.
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“at this point, number one, as to the measurements of the

THE COURT: Which store?

MR. MCLEOD: Varnville.

THE COURT: With regard to this litigation?

MR. McLEOD: With regard to this litigation.
I have building records that indicate it.

THE COURT: What is your question?

- MR. McLEOD: I want to get into the fact that]
the Varnville store put up bollards, painted, and put up
a warning sign in the same area, type aiea, that the
plaintiff tripped because there was a previous incident
that occurred December 20th, 2009.

THE COURT: Sir?

‘MR. LaFAVE: Your Honor, he has no evidence

flared sides at the Varnville store.

Number two: There's no evidence as to who
installed the bollards or the warning signs, merely the
fact that they were put up. There is evidence in the
record from the lease agreement the exterior of the
buildings, curb ramps, parking lots, those are all
maintained by the landlord, not by Fred's.

THE COURT: Sustained.

'MR. McLEOD: We had --

THE COURT: Sustained. Move along. We are

trying it on the Williston store.
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MR. MCLEOD: May I get on the record the fact
that they had previous knowledge? We have a witness
who's familiar with the Varnville store.

THE COURT: I have sustained this objection.
Please move to another subject. We're trying this case
based on what happened in the Williston store, not in
Varnville. |

MR. McLEQOD: Please bear with me. Part of
the elements is they knew or should have known about
defective conditions.

THE COURT: You're protected.

MR. McLEOD: Thank you, Your Honor.

BY MR. MCLEOD:

Q. Fred's -- neither Fred's nor WiLDEVCO painted the
transition prior to plaintiff's fall, correct?

A. No, it wasn't painted.

THE COURT: Speak up. I can't hear you.

THE WITNESS: No, it was not painted at the
time of her fall, so nobody painted it.

BY MR. McLEOD: |

Q. And they didn't put up any warning signs or
bollards, coriect?

A. No, but I don't believe they were aware it was a
hazard, so they didn't have a duty to.

MR. McLEOD: I think that's it, Your Honor.
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That's it. Thank you, Your Honor.
MR. LaFAVE: Thank you, Your Honor. May it
please the Court:
CROSS-EXAMI NATION
BY MR. LaFAVE: |

Q. Mr. Hunt, good morning.

A. Good moining.

Q. You wére,asked a number of questions about this,
and I think you've mentioned that this was in the site
plan -- the standard detail report of the curb ramp was
in the site plaﬁs, correct?

a. Correct.

Q. If the engineer who has already testified in this
case inaicates simply including it in the standard detail
report does not indicate it is to be built in the final
construction, would you defer to the engineer in that
regard?

A. Yes, I would.

0. Okay. And you've also seen the blowup of the site
plans, correct?

| a. Correct.

0. And your testimony here is the site plans, which
is what governs the construction of the building, do not
call for the installation of.that curb ramp, correct?

a. That's correct. .
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‘this curb flare was how long?

Q. Okay. I believe your testimony was the curb ramp
itself where the flare started down was two inches; is
that right?

A. Yes.

0. Okay. So if we are going from a one and 12 slope,
that flare should have been how long?

a. Two feet.

0. If we were going from a one to ten, that flare
should have been how long?

a. That should have been 30 inches, something like
that.

Q. Thirty inches or twehty inches?

A. I mean 20 inches, correct.

0. Okay. So we're between 24 and 20 inches long, and

A. It was 48 inches because of the irregular way of
the construction to it.

0. And you've also testified from a safety standpoint
it's advisable to eliminate low transition; is that
right, transitions under four inches? ' N

a. That's correct.

0. And you'd agree, cbviously, that the transition on
a flare at certain points is going to be less than that
four inches, right?

a. I would agree with that.
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- BY MR, LaFAVE:

Q. Would you agree that it's recommended to keep that]
flare as small as possible to avoid a longer transition
below four inches?

a. Yes. I think that's the point I was trying to
make.

THE COURT: Speak up, please.
THE WITNESS: I said yes, I think that was
/

the point I was trying to make earlier. I'm sorry. I'm

losing my voice.

0. The image of the standard detail report, does this
at all in any way indicate the length or width of the
doors? | |

A. No.

0. Okay. So this standard detail report does not
even contemplate the presence of entrance or exit doors,
does it?

A. No, 1t does not.

Q. You were alsb asked a number of'questions aboﬁt
your background as far as investigations, talked about
investigations for Walmart énd investigations for Lowe's.
What's ﬁhe number of'investigations you've done for
retail entities?

A. For retail?

0. Yes, sir.
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a. In my career?

0. In your career, trip and fall incidents at retail
locations.

A. Oh, man, it would be hundreds.

- Q. QOkay. The retailers that you've done these
investigations for, are they knowledgeable about buildind
codes? | |

A. Well, most of the people I deal with there,
they're not.

Q. At the store level?

A. The store manager people are not, no.

Q. Would an ordinary person at a store level
conducting a reasonable inspection be able to identify
this curb ramp as a tripping hazard?

a. No.

Q. Would they be able to identify this in a
reasonable inspection as a building code violation?

a. No. |

0. Was there any deterioration that you could see or
change that you could perceive in that curb ramp, being a
crack, chunks missing, anything of that sort?

a. No. There was nothing like that.

0. The condition of that curb ramp in your opinion as|
it was built in five months previous?

A. Yeah. It was made out of concrete and it had not
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| brought in by a retailer to do an investigation?

changed.

0. How many of your investigations for retailers have
involvéd onces you've rendered your opinion code
violations?

A. ©Oh, gosh. I'm not sure I could hazard a guess on
that. I mean, my memory is not that good going back over
39 years, I'd guess. |

0. And those investigations, had there been
certificates of occupancy issued?

a. I don't know, in a lot of them.

0. Okay.

A.  You know, I really don't.

Q. Have you ever had occasion to do an investigation
where yéu found a code violation after certificate of
occupancy has been issued?

A. Oh, yes; oh, yes. In the forensic area, I've had
more experience in that.

0. Are you aware of any duty where a retailer is
required to hire a safety expert such as yourself to look
for trip and fall hazards? |

a., There's no requirement.

Q. What is the most common occasion that you get

a. Well, when we had -- when I worked for the

insurance industry, we were providing insurance coverage
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for them, and so, you know, we did it as a service, and
then when I worked for an insurance service provider, a
third party administrator, we did it as part of a package
of services. It was a contract to do services for, like,
Lowe's.

0. What would be the most common indicator to a
retailer that an issue like this would be hazardous?

a. If someone like me had pointéd it out to them.

0. Is there an alternative that would have been an
indicator that this,could.be a problem to a retailer?

a. I mean, if an accident had happened there
previously, they might choose -- an investigation might
show that.

Q. Are you aware from 2005 when Fred's todk ownership
and occupied this building from March of 2010 of any trip
and falls at the Williston store on that particular curb
ramp?

A. I was not made aware that there were any other
falls.

0. You were also asked some questions45y counsel
about whether or not Fred's was doing any inspections.

If there was a deposition of a risk manager as to
inspections done on a store level, ﬁould you defer to the
store manager of Fred's as to what was or wasn't done?

A. Sure. That would be information that I would take
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into consideration. '

Q. Okay. You had also talked about the
ASTM standards. Are those factors into this particular
building? |

A. No. 'It's not really specified on the details.

Q. Okay.

' A. It's just a good consensus standard.

0. Would they be relied on by the inspector when
they're going through to issue the certificate of
occupancy?

A. Excuse me?

Q. Would ﬁhe ASTM standards be relied on by the
county inspector when they're issuing the certificate of
occupancy? ‘

A. No. I wouldn't think, so no.

Q. Counsel also asked you some Questions about the
safety hierarchy. Do you believe based on the site plans
that the engineer in this case intended to design out
this potential trip hazard by designing out the sidewalk?

'A. That's what he did. That's what he did. I don't
know -- I really don't know what his intentions were withj
it. It.could have, but --

0. Okay. But, in your opinion, if the site plans
were complied with, it would have designed out this

particular hazard, correct?
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a. That's correct. It would have been flush. The
entranceway would have been flush, and she wouldn't have
tripped and fell.

Q. Would you consider that pafticular curb ramp a
latent defect in the construction of this building?

a. I'm not sure what you mean by a 1ateht defect.

0. Was the curb ramp defective, as far as the

construction?
A. Yes.
Q. Okay.

MR. LaFAVE: No further questions.

MS. BAGLEY: Nothing from us, Your Honor.

THE COURT: You may step down. Thank you.

THE WITNESS: Thank you.

THE COURT: Let the record reflect last night
I read all the designations y'all handed to me, so what
v'all need to do is maybe just put into the record, or
make it a Court exhibit or an exhibit, the designations
that you gave me, which I've read, and then we'll put the
depositions in.

MR. LaFAVE: Was that subject to the one
objection that we had? -

THE COURT: I didn't overrule your objection
because I've heard it all.

MR. LaFAVE: Okay. Fair enough.
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transcript of -- the de bene esse deposition of I guess
‘it's Eugene Mitchell, and so we've done that, so you can

call your next witness.

plaintiff will call Angela Taylor.

was examined and testified as follows:

BY MS. LEWIS:

Q.

e

Q.

A.
eastern region for our legal strategic services
department where we are responsible for légal quality
review of our outside counsel law firms.

Q.

A.

I reside in Philadelphia, Pennsylvania.
Q And are you currently employed?
A. |
Q
A

THE COURT: And I've also read the deposition

MS. LEWIS: Thank you, Your Honor. The

ANGELA TAYIOR,

.havihg been first duly sworn,

DIRECT EXAMINATION /
THE WITNESS: My name is Angela Taylor.

Good afternoon, Ms. Taylor. Where do you reside?

Yes.

And by whom are you employed?‘
Liberty Mutual Insurance.

And what is your occupation?

I'm an attorney. My occupation is manager of the

All right how long have you been in that position?

Fifteen years.
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‘marked for Plaintiff's Exhibit No. 7. Could you identify]

Q. And in your current position, do you have the
opportunity to approve and review legal invoices from
outside counsel?

a. I do.

MS. LEWIS: I would like to have marked for
identification Plaintiff's 7, please.
BY MS. LEWIS:

Q0. Ms. Taylor, I'm going to show you what has been

that document, please.

A. Yes, I can. Plaintiff's Exhibit 7 are legal
invoices for outside counsel.

Q. And are those invoices submitted in the matter of
Martha and Curtis Fountain versus WILDEVCO and Fred's?

A. Yes.

Q. And are those records of those invoices received
and legal fees paid documents that are made and kept in
the ordinary course of Liberty Mutual's business?

a. Yes, they are.

Q. And are the records routinely recorded at the time
that the amounts are paid?

a. Yes, they are..

0. All right. And were the records of payments for
legal services that have been identified in that document

made by a person with knowledge of the invoices and
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knowledge of the payments?

a. Yes, they were.

MS. LEWIS: All right. Your Honor, at this
time, we would move to admit these invoices iﬁto
evidence.

MR. McLEOD: 1I'd like -- no objection, with
admission of it, but I'd like to cross her on some of the
entries, if that's possible.

THE COURT: Mr. Mcleod --

MR. McLEOD: Your Honor, they've produced
this --

THE COURT: You know you get to cross-examing
everyone that gets to testify.

(Plaintiff's Exhibit No. 7 was marked for
identification and admitted into evidence.)

BY MS. LEWIS:

Q. Ms., Taylor, with regard to those entries, were you
involved in this case on a day-to-day level, the
supervision of this particular case?

a. No, I was not. |

Q. You would not have been the one to review these
particular invoices as they were submitted on a monthly
basis?.

YA. No, I was not.

0. And I think you may have been made aware that
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there were underlying compcnents. There was an
underlying case and a third party claim?

a. Yes, I am.

0. In your capacity currently, would you have the
knowledge to tesﬁify as to which of these bills were
related to which aspect of the case?

a. No.

MS. LEWIS: Thank you. I don’t have anything]
further. |

MR. McLEOD: Ms. Taylor, a couple questions.

THE COURT: Invoice number seven, is it broke
out between the primary case and the indemnification
case?

MS. LEWIS: Yes, Your Honor. What we have
done is gone through the invoices and highlighted in
yvellow things we agree relate --

THS COURT: Who is we?

MS. LEWIS: My office, Lee Ellen and me, and
we have highlightedlthose in yellow. Things that are not
highlighted at all are things that we contend are related]
to the underlying claim and are due and payable, and
things in blue are things such as Mr. Hunt who we hired
before the third party claim but cbviously has testified
in this case as well. We deducted those. We have those,

so 50 percent of those charges have been deducted, but
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Ms. Taylor didn't do that, I did that, so she's really
here té authenticate the invoices so that they can be
presented to the Court, but I have prepared an affidavit
showing -- you know, it's setting forth that we have
reviewed and have deducted the tasks that we have
determined were related to the third party claim.

THE COURT: Well, with that in mind, I may
just let you show Mr. McLeod the affidavit. If he wants
to cfoss~examiﬁe you, that may be the better
cross—examination.

MR. McCLEOD: Yeah, we do want to
cross—examine her, and we mentioned this before we got

back on, but we believe they waived any attorney-client

privilegé. There is nothing redacted in those, so0 we may

have to go down that path. We believe, under the case
law, once they —
| THE COURT: That hasn't even come up yet.
You may cross-examine.
MR. McLEOD: Thaﬁk you, Your Honor.
CROSS-EXAMINATION

BY MR. McLEOD:

0. Ms. Taylor, are you familiar with the settlement
process of this caée at all?

A. No, I'm not.

0. Did you review the settlement document in this

379

45 1IN N = I s



Sl Bl NN NE BN IS .

10
i1
i2
13
14

15

" 16

17
18
19
20
21
22
23
24

25

67

case?
A. No, I did not.

MR. McLECD: Then that's it. Thank you.

MR. LaFAVE: No questions, Your Honor.

THE COURT: Ms. Taylor, you may step down.

All right. Next witness, please.

MS. LEWIS: Your Honor, at this time all we
need to do 1s submit our designations. I do need to
recall Mr. Barber briefly on the -~ just to question him
about the settlement. ‘

THE COURT: First of all, is Plaintiff's
Exhibit 7 in yellow is what you're seeking reimbursement
for?

MS. LEWIS: No, sir. The clear is what we'rg
seeking full reimbursement for. Anything that is not
highlighted is what we're seeking full- reimbursement for.
The yellow has been deducted in its entirety, and the
blue we deducted half of those charges because we
assessed those to be related to both claims.

| THE COURT: What is the full amount?

MS. LEWIS: The full amount is 55,418.30, ané
it's included in my affidavit. | ,

THE COURT: And where is yoﬁr affidavit?

MS. LEWIS: Here's my affidavit, Your Honor.

THE COURT: Have you shared that with
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‘Mr. McLeod?

“you in any way or do anything else to compel you t@ agree

MS. LEWIS: I have.
THE COURT: You may recall Mr. Barber.
Mr. Barber, you're still under oath. Come up
and have a seat, please. |
THADDEUS BARBER,
having been previously duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MS. LEWIS:

0. Good afternoon, Mr. Barber. Just briefly, were "
you contacted or censulted with regard to the settlement
of the claim with the Fouhtains?

A. Yes.

0. And did anyone promise you anything or threaten

to settle that case?

a. No.

0. Okay. And were you in agreement with the
settlement? | |

a. Yes.

Q. And did you think that the settlement under the

circumstances was reasonable?

A. Yes.

0. All right. And did -- was there any
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misrepresentation or any effort by you to conclude or
confer with the Fountains to enter into a settlement for
any inapprqpriate reasons?

a. -No.

MS. LEWIS: Thank you, Your Honor. = I have
nothing further.
THE COURT: Cross—examination?
MR. McLECD: Sir?
THE COURT: You want to cross-examine him?
MR. McCLECOD: Yes, I would.
CROSS~EXAMINATION
BY MR. McLEOD:

Q. Have you seen the settlement agreement in this
matter?

A. I have not, no. _

Q. You have not? Wouldn't you'think it would be
important to know the terms of the settlement agreement
to determine if it was in your best interest?

2. Well, T knew the general settlement amount and the
division of who was paying.

0. Tell me that division again. What's the division
under your understanding?

A. WILDEVCO is responsible for $250,000 and I believe
Fred's contributed 40,000,

Q. Are you familiar with -- or were you told by your
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 There was some discussion, I recall, about some

counsel about a provision about releasing liability as to
being a tortfeasor, a joint tortfeasor under this
settlement agreemént?

A. - I'm not sure what that term necessarily means.

liability, but I don't know Whét the legal terms were.

0. Talking about WILDEVCO's liability, correct?

a. I believe so. I believe ali the parties, what the
repercussions would be if there was a settlement, you
know, those participating in —-—

Q. So it's your understanding that all the parties,
including WILDEVCO and Fred's and Tippins-Polk, were
liable for plaintiff's injuries, correct?

MS. LEWIS: Your Honor, I want to object ﬁo
this line of questioning. Mr. Barber has not had any
knowledge of legal.?m these are calling for legal
conclusions.

MR. McLEOD: The only reason I got into tﬁat
is he mentioned the liability aspect of it, so I asked
him, |

THE COURT: Do you understand the language
and the meading of the release other than relying on your]
attorneys?

THE WITNESS: Just discussiﬁg with the

attorneys, and their opinion is what I was basing that
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on.
THE COURT: Are you worried about being
protected yourself?
THE WITNESS: Corréct.
THE COURT: You're using the company?
| THE WITNESS: Correct.
BY MR. McLEQD:
Q. Did the lawyers ever say that they felt WILDEVCO
was liable?
a. No, don't think so.
MS. LEWIS: Objection, Your Honor.
THE COURT: Sustained.
BY MR. MCLEOD:

. 0. I'm going to hand you what I've been represented

is the settlement agreement, and that second paragraph of]

section 11 --

A. Okay.

Q. Would you just take a moment and read that, the
first several sentenées.

a. Okay.

0. Do you know who prepared this document?

aA. I do not. oy

0. And those sentences I read to you discuss the
plaintiff's releasing WILDEVCO as a joint tortfeasor,

correct?

384



10
i1
.12
13
14
15
16
17
18
19
20
- 21
22
23
24

25

72

a. That's what it says, yes.

Q. One  follow-up question on the earlier testimony --
did we not go there? Okay. Thank you.

MR. McLEOD: That's it, Your Honor. Thank
you.

MR. LaFAVE: Just one quick question.

CROSS~EXAMINATION
BY MR. LaFAVD:

0. Were you aware of any promises or guarantees made
to Fred's to secure their $40,000 contribution in the
underlying settlement?

A. No.

MR. LaFAVE: Nothing further.

THE COURT: You may step down.

MS. LEWIS: That will be the plaintiff’s
case, Your Honor, other than the designations that we
will submit, and I think that the Court has a copy of the
video of the fall and the de bene esse deposition.

THE COURT: I will return the video as an
exhibit in the case, and that was stipulated. The de
bene esse deposition I have read,‘but we'll put the
transcript into the record. I got all the depositions up
here, and your designations, just make sure you give it
to the court reporter.

MS. LEWIS: 2And other than the affidavit,
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- actually, it's undated, but she's given it to me today,

that would be the only other issue.

THE COURT: All right. You want to
cross—examine on that today?

MR. McLEOD: Yes, sir.

| THE COURT: All right. Ma'am?
REGINA HOLLINS LEWIS,
having been first duly sworn,
‘'was examined and testified as follows$

THE COURT: Stipulation is that Ms. Lewis is

a member of the bar. She's been the defense counsel in

this case, and she submitted an affidavit dated -~

and I'll -- it was sworn to on ﬁhe léth, 17th of June, sQ
I assume that's the date. |
THE WITNESS: That is correct, Your Honor.
THE COURT: I'm going to give you your
affidavit and the Exhibit 7.
THE WITNESS: Thank you.
BY MR. McLEOD: |
0. On the'second'page of the billing statement,
Exhibit 7, thank you, Your Honor. There is — the fifth
line down, it's revised draft of settlement agreement.
A. Yes.
0. And that's -- is that something y'all are seeking

from us, according to what you've marked and unmarked?

386



10

11

1z

13

14

15

16

17

i8

18

20

21

22

23

24

25

74

| ones for which we deducted the entire amount,‘and the

A. Yes.

0. Okay. &And so how is this not part of dealing with
the underlying claims, since you're releasing -- having
the plaintiff release the liability of WILDEVCO?

a. I don't uaderstand the queétion.

Q. Okay. So.are you seekingié- this is not
highlighted, and I think you represented earlier that the
ones that you're seeking are the ones that are
highlighted.

A. No. The ones that we are seeking are the oneé

that are not highlighted. The ones in yellow are the

ones in blue are the ones we've reduced by 50 percent
because in our analysis, they were related to both
claims.
Q. Okay. .Who prepared the settlement agreement in
this case? | |
a. My office prepared it.
Q. So your office elécted to include paragraph 11,
correct?
A, Yes.
THE COURT: Mr. McLeod?
MR. McLEOD: Yes, sir.
THE. COURT: She is testifying as to the bill.

She's not a witness in the case. You put her up because
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will not allow her to be examined on her attorney-client

I assume you have question as the $55,000. She is a
witness as to answer any questions that you may have
concerning $55, 000. |

MR. McLEOD: And, Your Honor, we have been
produced aﬁd the Court has admitted Exhibit No. 7, which
is a billing statement which includes all of the
activities that the attorneys for WILDEVCO and Fred's,
un-redacted. We believe they've opened the door. There
is no longer attorney client.

THE COURT: Mr. Mcleod, I have told you what
your limitations to her are. She's not an ordinary

witness in this case. She's a witness as to the fees. I

privilege -- or attorney-client relationship with her
client. She's here simply to answer any questions you
have on cross about the $55,000.

MR. McLEOD: Then I have no more questions as
long as that's on the record. Thank you, Your Honor.

THE COURT: That is on the record. I don't
know how it could not be on the record when I just put it
on the record. Please.

You may step down. The plaintiff rests?

MS. LEWIS: Yes, sir.

THE COURT: Does Fred's intend to put any

testimony'on?
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was here yesterday to testify so she didn't have to come

~as well as the invoice detailed report which was prepared]

MR, LaFAVE: Your Honor, our only testimony
was through the depcsition designations we gave to you
last night, and I worked with counsel to streamline

things, stipulate to the affidavit of my paralegal who

back down, as well as invoice detailed report which
indicate the bills submitted to and paid by Fred's for
our defense of their case. -

THE COURT: Mr. Mcleod; is that correct?

MR. McLEOD: That's my understanding, vyes,
sir. |

THE COURT: He said y'all stipulated and

consented to ==

'MR. LaFAVE: To the affidavit of my paralegal

and supplemented to the affidavit.

THE COURT: 1Is that correct?

MR, McLEQOD: We stipulated to that.

THE COURT: And your designations are also —-
I think you had those written out, so if you will make
those a part of the record at the appropriate time --
this is the appropriate time, but just at the conclusion,
so y'all getvup here and housekeep everything into the
record.

MR. LaFAVE: We will, Your Honor, and I
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- to prove Fred's and WI@DEVCO was without fault. I think

handed ocurs to your clerk last night. Thank you.

THE COURT: Now, I assume that concludes
y'all's presentation on behalf of the plaintiffs for
}equest for indemnification. |

MR. LaFAVE: It does, Your Honor.

THE COURT: 2Any motions by Tippins-Polk
Construction?

MR. MCLEOD: Yes, Your Honor. We'd like to
move for directed verdict.

| THE COURT: All right. Give me your reasons.

MR. McLEOD: First of all, we believe there
is no special relationship between Tippins-Polk and
Fred's in this matter. There was no direct contract.

The first element as to equitable
indemnification is they have to prove Tippins?Polk could

have been responsible for the damages, but they also have

they failed to meet the first burden -~ I mean, the
second element --
THE COURT: That they are without fault?
MR. McLEOD: .They are without fault. The
shopkeeper's liability is founded upon the duty of care
the possessor of land owes to an invitee. Generally, a
person owes an invitee the duty of the exercise of

reasonable and ordinary care for the safety and is liable
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" occur until 2010. South Carolina recognizes that

.tell you had a curb painted. You could also tell that

for any injuries resulting from that.

We heard Mr. Hunt sit up here and say there'sg
a recognized safety standard that owners and occupants of
buildings open to the general public have a duty to
inspect their property and find tripping hazards.

< - THE COURT: I agree that's correct. He is
correct and that is correct, but I don't think that duty
includes looking for latent defecﬁs which was not in the
ordinary capacity to know about. I mean, that's why they
employ engineers and architects.

MR. McLEOD: Your Honor, WILDEVCO testified
they conducted no investigations of trippin? hazards and
they didn't hire anybody to identify tripping hazards.
The building was built in 2005. The incident did not

constructive knowledge can be created over a period of
time. .

THE COURT: That's correct, when the banana
peel turns dark on the floor.

MR. McLEOD: Mr. Barber testified that when

you walk up to the front of the Fred's store, you could

you didn't have a painted area right there the at the
transition area. They should have been noticed of that

issue after four-—and-a-half years. They failed to find
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‘According to the testimony of the Fred's representatives,

it. They failed to fix it under the safety hierarchy
which Mr. Hunt mentioned, and therefore they have failed
to protect their customers, such as Ms. Fountain.
Furthermore, Ms. Foqntain specifically sued

them for failing to take reasconable precautions to avoid
unsafe conditions, failing to warn, failing to inspect,
failing to remedy conditions, failiﬁg to discover and
warrant and make safe existing unreascnable risk.

| She never sued the éefendants, third-party
plaintiffs, for creating the conditionf She sued them
for failing to find it, and according to Mr. Hunt and

Mr. Barber, they didn't conduct any inspections.

their clerks would go arcund looking for tripping
hazards. /

The plaintiff said she could not perceive the
small elevation change she tripped on. Mr. Hunt
testified the design of the site plans includes a ramp,
and that ramp had a small elevation. She could not
perceive it. The code did not require it to be painted.
The architectural plans called for the curb to be
painted, but didn't specify about the edge of the
handicapped ramp. That condition existed for

four-and-a-half years, and under that recognized safety

standard that Mr. Hunt mentioned, Fred's and WILDEVCO
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there a couple times. He failed to hire or pay the

failed to notice this condition and paint it or put up
some other type of warning to protect their o&n - T
mean, their customers. _

| WILDEVCO had an opportunity for a final

inspection. Mr. Barber said that he may have gone by

architect to go back and inspect the finished product to

ensure that the safety plan that is to be implemented

under the architectural plans and agreement, to make surel.

the plan was implemented by the general contractor.

Fred's, in the ieaseAagreement, they have a
punch-out period where they go in and inspect the
property prior to mOving in. I'm not sure that took
place or not, but they had an opportunity. They moved
in,‘and under the leasé agreement, they accepted the
property.

Now, I realize that South Carolina does not
follow the aéceptance doctrine, but that was a
contractual provision. A little bit different here. So
they accepted that property, moved in, ran the store for
four-and-a-half years, and here comes Ms. Fountain who
trips on this condition that is iight in the front of the
store, where, as Mr. Hunt testified to, is a primary
place where people are going to congregate, an ingress,

egress at the front of the store.
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WILDEVCO has conducted monthly inspeétions,
but, as Mr. Hunt said, he wouldn't have been qualified to
look for safety issues. WILDEVCO failed to hire anybody
to conduct those safety inspections.

| Under South Carolina law, the cowner of
premises that are opeﬁ'to the general public have a
separate duty to their customers. Yes, Tippins-Polk has
a duty as well, but there are tﬁo distinct duties here: |
Tippins-Polk may or may not have breached their duty. Of
course it's the Court's decision, but there's a separate
duty owed by the stores and the property owners to those
customers 1f they know they're open to the general
public. We believe they failed to protect the customers
like Ms. Fountain. |

THE COURT: Protect them from what?

MR. McLEOD: Defective conditions or unsafe
walk areas.

THE COURT: Do you have any case law in the
State of South Carolina that puts the burden on the
landlord or the tenant to go out and make inspections to
see if, in fact, their contrac; complied with the site
plans and the law, the architectural plans, and to
determine whether or not there is a violation of the
building code?

I've been doing this thing a long time, 40 --
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too long, 42 years. I've tried many, many slip and
falls, and, as a lawyer, worked on many, many slip and
falls, and no case requires a landowner or lessee/lessor
to go out and to make sure that the contractors complied
with all the site plans, architectutal plans, and/or
building codes.

| MR. McLEOD: Your Honor, there's evidence in
the récord that there were no building code violations
here. And -- ‘

THE COURT: Duty to require them to make sure
that they'have constructed the premises in accordance
with the site plan and/or architectural plan.

MR. McCLEOD: Both WILDEVCO and Fred's had an
opportunity to inspect the property prior to moving in,
Fred's moving in, and they failed to hire anybody, such
as the architect or engineer, to come and review and make
sure the life safety plan, which is addressed in the
architectural contract, to make sure that was implemented]
properly. |

There is a duty and a recognized safety
standard, acco;ding to their own expert, for these types
of businesses and owners of these buildings to go out and|
look for a tripping hazard. ,

THE COURT: I agree with that, go out and

look in the parking lot for potholes, go down aisles and
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‘they hired, the engineer and/or the architect who they

hired, all these workers to énsure that-the construction

- testimony and the testimony of WILDEVCO -~ at least

see if there is anything sticking out. They've got that
duty.

I agree with that, but I don't think you can
show me a case that says that a tenant or landlord has to
go out and has a duty to inspect to make sure that this

contractor, who they hired complies, with the site people

was safe.

MR. McLEOD: And, again --

THE COURT: You show me a case that says
that.

MR. McLEOD: Your Honor, I'm not saying they
should have gone and checked and made sure the contract
did various things.

- THE COURT: I understand what you're saying.
I just disagree with you.

MR. MCLEOD: And their expert says tﬁere is a}
recognized safety standard, and they did not go cut and
look for tripping hazards, and based on their expert's

WILDEVCO did not go out and do an investigations and look
for tripping hazards. Again, this condition existed for
four—-and-a-half years.

THE COURT: You've already said that.
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-

Anything else?

MR. McLEOD: The settlement agﬁeement
specifically states, Releasing liability as to Fred's andj
WILDEVCO as joint tortfeasors. That document
contemplates the fact that they were, in fact, joint
tortfeasors. | |

Paragraph 11 of the settlement agreement
attempts to release their liability as joint tortfeasors.
That was prepared by counsel for WILDEVCO, and it was
provided to the plaintiff upbn, I'm assuming, the
approval of Fred's, so that document there contemplates
them as joint tortfeasors.

THE COURT: Anything else?

MR. McLEOD: No, Your Honor.

THE COURT: Ms. Lewis?

MS. LEWIS: Just briefly, Your Honor. There
is sufficient evidence upon which this Court can find
that WILDEVCO was innocent in this case. There is a
duty, cbviocusly, on behalf of a merchant or retailer to
take reasonable steps to locate dangers that are
reasonably obviocus that it knew or should have known of.

There has been no testimony that WiLDEVCO
breached its duty by failing to hire somecne to go behind)
a contractor, in essence, to determine whether or not the

site plans were consistent, and, for that reason, there's

397



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

not a step, and the response was, Yes. You step up.

been enough evidence presented here to surpass directed
verdict.

And, further, I would point out, Your Honor,
that there was evidence of a code violation. What
Mr. Hunt testified to was that there was a four-inch

minimum for a step. Counsel asked him, Well, a curb is

That means there is a four-inch minimum.

So there was and there has been evidence that]
is uncontroverted that has been entered into evidence
with regard to a violation, and just with regard to the
release, if I need to address that, Your Honor, the
language of the release contemplated a possible
contribution claim that we've already addressed here, and]
it released the liability of any potential joint
tortfeaéor, and it also said there is no admission of
liability, so that does not get him over the hump with
regard to that.

Thank you.

MR. LaFAVE: Thank you, Your Honor. I'll be
as brief, if not more brief. I do need to address the
issue of special relationship.

We certainly believe that there's been
sufficient evidence. Mr. Barber has acknowledged the

existence of a lease agreement with Fred's before the
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 Tippins-Polk was identified as a general contractor for

~this build as a result of their past relationship in

contract was even signed with WILDEVCQO -- or
Tippins~Polk. The contract for Tippins-Polk merely
contemplates they were building a building for Fred's,

and we've even got testimony to the fact that

constructing premises for Fred's.

Again, as to tﬁe same arguments, Your Honor,
there's sufficient evidence to establish that Fred's did
nothing wrong, and, in fact, counsel just even noted it
in his argument in favor of directed verdict, that there
is‘evidence on the record that Fred's did conduct
inspéctions for tripping hazards. It's in our deposition
designations of Ms. Sanders. It's actually in the
deposition designations of Mr. Polk that throughout the
construction process, there was a gentleman named Roh
Hanson that would.come around and would inspect the build]
as it was being constructed.

So we have met our responsibilities under the
law to maintain the premises in a reaéonably safe
condition, and, therefore,.we believe that sufficient
evidence exists to deny the motion for summary judgment.

THE COURT: All ﬁight. I'm going to deny the
motion for directed verdict.

All right. Are you ready to present your
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case?
MR. McLEOD: Yes, Your Honor.
THE COURT: Call your first witness.
MR. McLEOD: I call Brett Polk.
EDWARD WILLIAM POLK,

having been first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. McLEOD:

0. Can you identify yourself.

A. Edward William Polk.

Q. And what's your employment?

a. I'm the owner of Tippins~Polk Construction.

Q. How long have you been in the construction
business?

A. Since 1893.

0. And tell me a little bit about your educational
background with regard to construction.

a. I've got a bachelor of science degree from Georgidg)
Southern University in building construction and
contractingAand a minor in business.

0. And who provided the plans to Tippins-Polk for the
construction of the Fred's store in Williston?

a. WILDEVCO.

THE COURT: What did those plans consist of,
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please?

THE WITNESS: Architectural plans and civil
plans, site plans.
BY MR. McLEOD:

0. And which ones control the construction of the
sidewalk?

a. The elevations are controlled by the site plan,
and the sidewalk size is controlled by both architectural
and the civil plans, site plans.

0. And both call for a curb ramp?

a. That is correct.

MR. LaFAVE: Objection.

THE COURT: What's the objection?

MR, LaFAVE: Leéding.

THE COURT: Sustained. .You can't ask leadingj
questions of your witness. Rephrase your question,
please. | ‘

BY MR. McLEOD:

0. Tell me a little bit about how the plans depict
the construction of the front of Fred's store at the
doors; | | |

A, With thé handicapped ramp.

THE COURT: Which plans call for the
handicapped ramp?

THE WITNESS: Both plans are very clear for
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“having a handicapped ramp.

BY MR. McLEOD:
0. And what about the -- and I may need to get
elevations, which is Exhibit 3.
THE COURT: On the site plans, 37
BY MR. McLEOD: |
- Q. Tell me about the elevation that's depicted in the
site plans. | |
a. Sure.
0. And-I guess we can use this.
a. We can use that board, I guess. All right.

What you have on the front of this building is
elevations of asphalt, ockay? You have a 108 elevation of
the concrete slab. You got a 107.9 at the flat part of
the ramp, which is exactly the way it's installed. The
four-foot flat is 107.9 that is where these slash lines
are indicating. Mr. Hildebrand obviously =--

THE COURT: You don't know what he did.

THE WITNESS: Well, this indipates the
handicapped ramp. There is a huge detail on this ramp up
here indicating handicapped ramp.

THE COURT: Show me what is indicated
handicapped ramp. |

THE WITNESS: These two black lines, and any

time they were talking about a discrepancy in the plans,
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"here to there.

any time yoﬁ have a discrepancy, you look back at the
architectural plans. Architectural plans call for an
architectural handicapped ramp.

The civil plans, the site plans, call for a
handicapped ramp. There is a huge detail on the plans
with elevations. Now, in this day and age, the click of
a mouse will take that detail off the plans. There's no
reason —-- there's no way they could possibly say that
that detail is not supposedyto be on this plan.

THE COURT: Sir, you can't pit witnesses
against each other. You just tell me what you know.

THE WITNESS: Okay.

THE COURT: They said it didn't cause you
one. You said it does. .

THE WITNESS: Okay. Great. Yes, sir. Now I
want to get back to the elevations.

This is 107.9. This is 107.5. That's
four-tenths, okay?

THE COURT: Four“tenths of a foot?

THE WITNESS: Four~tenths of a foot, which is
roughly five inches. One tenth is about an inch and a
quarter to an inch and three-eights. Right here is Six
inches, that's right. But here, on the asphalt grade,

you got a .19, so you've got fou:~tenths‘ difference from
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So in 60 feet this engineer drew these plans
with roughly five inches, five and a quarter, maybe.

Now, we installed this parking lot.per the plans and
specification. 1It's obvious that if you go from here to
there, you're going to have a small ramp, a small lip,
just like you did there.

We've done nothing wrong in this case. We've
installed this ramp exactly per the plans and
specifications, and I don't see how the plans and
everything on this drawing isn't obvious. I mean, it's
very apparent.

BY MR. McLEOD:

Q. And, again, you've heard some testimony earlier.
How wide 1s the handicapped ramp on the site plan?

a. The flat area is four feet, and the wings on that
detail are six feet.

THE COURT: Are six feet wide?

THE WITNESS: Yes, sir.

BY MR. McLEOD:

0. It says slope 1:2. Are there any other slopes --

a. Yeah. That 12:1 slope is a maximum. It can be
anything less than that. It's still ADA compliant.

0. ‘And the doors are six feet, so you've got at least
an area, a tripping area, Or an area in front of the door

to the right of the flush area, correct?

\
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a. That is correct.

MS. BAGLEY: Objeétion to leading, Your
Honor.

THE COURT: Mr. McLeod, please don't lead
your client.

MR. McLEOD: Yes, sir.

BY MR. MCcLEOD: o

0. Was the building builﬁ per the plans and
specifications?

A. Yes, it was.

THE COURT: All right. Now, let me ask you,
plans and specifications include -- what does that
include? o

THE WITNESS: In this case, it just aétually
inciudes the plans. There were no specs.

THE COURT: Is that the architectural plans
plus the site plans?

THE WITNESS: Yes, sir.

THE COURT: A combination of the two?

THE WITNESS: Of the two together.

BY MR. MCLEOD: “

0. And was the:e paint requiﬁed under any plans for
the edge of the curb -- the edge of the ramp?

a. Not the edge of the ramp.

0. Is it required by code?
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A. No, it was not.

Q. Okay. Is there any -- at the time, was there any
safety standard that required the edge of the ramp to be
painted?

a. No, it did not.

0. Did a safety standard come up later?

A. Yes, since 2012.

0. How often would you need to repaint a curb such ag]
the one in front of Fred's?

| a. Well, we own some properties, and we repaint ours
every two to three years, depending on the traffic, and
we get a lot of traffic at our location.

0. And what properties do you own?

A. Varnville Fred's and several other -- East Georgig)
Healthcare, doctors' offices throughout the state.

0. Did WILDEVCO ever ask you to come out and paint
the Fred's store after completion of the construction?

a. No, they did not.

0. You mentioned the store in Varnville. Are there
similar instances --

MR. LaFAVE: Objection.

THE COURT: Sustained.

MR. McLEOD: Are there similar --

THE COURT: Sustained. We're not trying the

Varnville store. 1I've already ruled on it several times.
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and plans we were issued, and we were contacted --

MR. McLEOD: Your Honor, we would like to
proffer some evidence of a prior incident at the Fred's
store in Varnville.

| THE COURT: I let you do that last time. How
is it going to be any different?

MR. McLEOD: I've got ——'well, I've got a
more familiar witness here who is one of the owners of
thé varnville store and the ownership was sued, and so
he's familiar with the trip and fall that occurred at
that point. | |

' THE COURT: 1'll let you proffer.
BY MRJ McLEQCD:

9. Okay. Was there a prior incident of a trip and
fall similar to Mrs. Fountain’s fall that occurred at the
Varnville store?

A. Yes.

Q. Can you tell me about that.

a. We had the same incidence where we had the store

constructed with the handicapped ramp per Fred's plans

THE COURT: First of all, who did the
architectural plans at the Varnville store? Same
architect?

THE WITNESS: ©No, no, sir.

THE COURT: Same site plan engineer?
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that this lady fell in the Varnville store in December.

THE WITNESS: No, sir.

THE COURT: How is that similar?

MR. McLEOD: 1It's a similar condition, Your
Honor, in that it has a ramp in the front with an edge,
and the person that got injured at the Varnville store
tripped in the same manner as did Ms. Fountain, and it
occurred pricr to ==

THE COURT: What are you trying to show?

MR. McLECD: That they knew, Fred's knew,

It occurred on December 25th -- 24th, 2009. It was
reported. He'll testify that Fred's contacted him about
it —-

THE COURT: Okay.

MR. McLEOD: -- shortly thereafter, so Fred's
was totally aware of a similar tripping hazard at the
Varnville store, and it wasvbefore Ms. Fountain's fall,
and it's similar circumstances: A lady walking up to the
front, catching her toe on the same --

THE COURT: Who built thé'parking lot in the
store in Varnville?

THE WITNESS: We did.

THE COURT: And did you follow the site plang
in Varnville? |

' THE WITNESS: Yes, we did.
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THE COURT: Are they the same as the site
plans as the one in Williston?

THE WITNESS: No, sir.

THE COURT: Sustained. Move on.

BY MR. McLEOD:

¢. In any construction project, do you get plans with
items on it that don't apply to the job?

A. No, sir. I've never heard of that. That doesn't
happen. Like I say, the click of a mouse can take
details off of plans with AutoCAD.

THE COURT: So is it correct to say your
interpretation of a site plan is different from the
engineers that prepared them?

THE WITNESS: Yes, sir. He couldn’'t even
read his own plans.

THE COURT: Well, he could certainly read
them as to whéther or not it required a handicapped ramp.

THE WITNESS: No, sir. He couldn't even tell
what those black lines that he had on the plans.

THE COURT: That's not the handicapped ramp,
is it? I'm sorry.

THE WITNESS: Sir, any contractor that would
look at that plan --

| THE COURT: Sir, you can only testify about

what you would do.
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THE WITNESS: Those black lines indicate to
me a handicapped ramp. They would not be there for any
other purpose.

BY MR. McLEOD: /

- Q. And as far as an engineer, do engineers, in your
experience, typically do a final inspection of the job
site?

a. Almost 95 percent of the time, yes. That's the
way we get paid our retainage.

THE COURT: How many Fred's have you built?

THE WITNESS: Ten to fifteen..

THE COURT: You knew this was a Fred's store
when you built it?

THE WITNESS: Yes, sir, I did.

BY MR. McCLEQOD: |
9. I'll hand you Exhibit -- Defense Exhibit No. 3.

THE COURT: Did you build the one in Bamberg?

THE WITNESS: ©No, sir, did not build that
one.

BY MR McLEQOD:

0. This is a certificate of occupancy for the Fred's
in Williston, correct?

a. That is correct.

0. And what's the process for getting one of those?

a. When we're completely finished with construction,
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we call the local building inspector, whether it's the
county inspector or whether it's the city inspector,
depending on the jurisdiction.

>They come out. They do their final inspections,
and théy have to issué a certificate of occﬁpancy before
Fred's, or the owner, canftake occupancy of the building.
And they review everything dealing with the parking lot,
the site plans, the building, everything.

0. And what about prior -- that's a final inspection,
correct? |

a. That's correct.

0. And so are there previous inspections by the
county?

A. Yes, there are, throughout the whole project.

Q. What do they do during those inspections?

a. They look at specific items that we call in; below
slab, concrete. They look at electrical rough in,
electrical, plumbing, mechanical; they lock at any of the
components of the building.

0. Now, you heard some testimony earlier about the
conditions being the same as they were after the original
construction.

a. Uh-huh.

,Q. Over time, there are chahges with concrete and

other --
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MR. LaFAVE: Objection.

THE COURT: Sustained. Quit leading, please.
Ask a question.
BY MR. McLEOD:

0. Tell me what happens over time at the intersection
of the asphalt and concrete.

A. Well, I think, like everybody knows, when you pour]
asphalt, it's black. When you pour concrete, it's a
light gray color. Over time, with foot traffic on this
concrete, it's going to start turning black, and with the
rainwater run-off and different things and over time, the
asphalt turns a gray color as it cures, and over time,
those two will tend to blend together.

Q. And so right after construction, where the
intersection between -- describe the intersection of the
asphalt and the curb.

A. Asphalt and the curb?

Q. Yes,

THE COURT: 1Is there a curb?

THE WITNESS: There is a curb.

THE COURT: How tall is it?

THE WITNESS: Well, it's going to vary. On
that --

THE COURT: How tall is it right there where
she fell?
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"in the middle. That's your finished floor elevation, and

THE WITNESS: Where she fell is probably
two-and~a-half to three inches.

THE COURT: What's the highest it is along
there? _ | |

THE WITNESS: It's going to go from 107.9 to
105, so it's going to vary from there down.

THE COURT: How tall is the curb at its high
spot? S

THE WITNESS: At the end, down there on the
end from finished floor, it's going to be six inches.

THE COURT: Six inches?

THE WITNESS: Yes, sir.
BY MR. MCLEOD:

Q. And soO as you moved to the left, what happens?

A. It's going to get thinner and thinner and thinner
and thinner, all the way up. That's how the plans are
designed.

THE COURT: Tell me how you determine it to
be six inches. Tell me the number you're looking at.

THE WITNESS: The 108 on finished floor, here

this is 107.5. That's a six~inch difference.
BY MR, McLEOD:
0. And what's the elevation on the far left side?

a. You're at 107.8, so you're just a little over two
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- page three or four?

inches right here, so you're going to almost be -- you
only got one-tenth difference from here to there. It's
on the plan, so that's how -- and that's how the
contractor would pourvthe asphalt. That's why they give
us these spot elevations, so the asphalt will slope, the
rainwater will drain.

Q. And so these tick marks, that's where that 107.9
would apply?

a. That's correct.

0. Okay. Are there any tick marks between —-- or
elevations between the corners and front doors?

a. No. There's not any elevations, which means
you're going to have a gradual slope from this elevation
to this elevation.

Q. As a general contractor, when you get plans from
the owners -- strike that, Your Honor.

This detail, thié is from the site plans?

A. That's correct.

0. And this also has a curb, correct?

THE COURT: That's identified as concrete

sidewalk standards. I think we earlier said that was on

THE WITNESS: That's correct.
BY MR. McLEOD:
Q. And that's part of the site plans?
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a. Correct.

Q. So according to these plans, it's not totally
flush across the front; is that correct?

A. Absolutely not.;

MR. McLEOD: No more questidns.
THE COURT: All right.
CROSS~-EXAMINATION
BY MR. LaFAVE:

0. Mr. Polk, you'd agree with me that the contract
agreement that was signed to build this particular
premises thiced it was for Fred's, correct?

A. Yes.

Q. You were obviously then aware you were building
this building -- despite their not having a signature
linelon this agreement, you were building a building for
Fred's, correct?

A. Yes.

0. All right. You also testified here today that on
the standard detail from the site plans it called for a
handicapped ramp; is that your testimony?

a. Yes.

Q. Because this diagram was included on the site
plans; 1is that right?

a. That's correct.

9. And this diagram here calls for a six-foot flare;
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is that right?

a. That's correct.

Q. And that's because, if I understood your earlier
testimony, you're starting from a six-inch curb; is that
right? .

a. Not according to his elevations.

Q. Okay. But according to this diagram, which you
say you relied onrin order to determine you needed a curb
ramp, this called for a six~foot flare, correct?

' a.' Six-foot flare. | | ,

0. And what are the flares at the Williston location?

a. Well, according to your expert, he said they were
nearly four feet.

| THE COURT: Hold an a second. We're not
relying on the expert. You've been cut there. How long
are the flares?

'THE WITNESS: I didn't go out to the store
and measure these flares.

THE COURT: Well, you built them. How long
are they?

THE WITNESS: They can be four to six feet
because they can vary. That 1:12, that 12:1 is a
maximum. They're four to six feet. If you notice in
this picture, you have a column right here. This will

not allow you to go much further. \
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THE COURT: Maybe that's why he didn't think
there was supposed to be a handicapped ramp there.

THE WITNESS: That detail would never have
been on the plan. It shouldn't have been on the plan.
Are we building -- is he trying to confuse people? I
don't get --

THE COURT: Call him, maybe. If y'tall were
confused. Were you confused? Did you call him?

THE WITNESS: No. It was very plain and
obviocus the architectural drawings call for handicapped
ramp. The civil drawings call for a handicapped ramp, soj
there was no discrepancy, in our mind, as to whether
there was a handicapped ramp.

The discrepancy on the drawings is if you go
to the architectural plan and it doesn't show a
handicappéd ramp and you go to the civil drawing and it
shows a handicapped ramp, that'is a discrepancy.

THE COURT: 1If the site plan does not and the
architect plan does, does that create also something you
need to look into?

THE WITNESS: I'm sorry. Say it one more
time?

THE COURT: If the site plan does not have a
handicapped ramp and the architectural drawings do --

THE WITNESS: That would be a discrepancy in
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- handicapped ramp detail. The architectural plans had a

the drawings, but in this case, the site plans had a

handicapped ramp detail, so there was no discrepancy.
THE COURT: According to your interpretation
of it.
THE WITNESS: Yes, sir.
THE COURT: But there is a discrepancy
according to Mr. Hildebrand's interpretation. |
THE WITNESS: Well, I can't testify to that.
I just know from what I'm reading from the plans we put
it in per his design.
BY MR, LaFAVE:
Q. How many times have you created architectural
plans?
A. I'm not an architect.
Q. How many times have you created site plans?
a. I'm not a civil engineer. I'm a contractor.
0. Do you even know what software Mr. Hildebrand was
working in tovcreate his site plans?
a. When the plans came to us, they were in a
DWG file, which is an ARutoCAD file, but I don't know what
year or model -- I mean, what software.
0. Have you ever created a set of site plans in that
particular socftware?

A. No, I have not. I'm a contractor.
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0. You testified here earlier that it's a simple
click of a mouse to remove this, but now your testimony
is you have never actually worked in that particular
software; is that accurate?

a. That's safe to say, but I know how it works.

Q. But you never worked in it?

a. No. I'm college educated. I know the software
well enough to know that he can take that off the plan.
. All right. Let's go to the concrete sidewalk

standards. This is also in the site plans, correct?

a. That's correct.

0. It's a standard detail in the site plans, correct?

A. That's what it says, yes.

0. And this calls for what's referred to a typical
thickened edge at the patking lot?

a. Correct.

0. Is that referring to the curb?

A. That is referring to the curb.

0. And this calls for a six-inch curb?

a. Correct.

Q. Okay. And your testimony 1is the only spot where
you were able to put in a six-inch curb was at the far
right end of the building; is that right?

a. That is correct.

Q. So adjustments have to be made from the standard
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detail; is that accurate?

A. At times.

0. Okay. Let's go to the actual site plans. .Now,
your testimony is that these two lines are consistent
with the architect's plans?

aA. Those lines are consistent with architectural
plans, vyes.

Q. Okay. And we've locked at the architect's plans,
and I believe they're marked --

THE COURT: They are. They're in evidence.
BY MR. LaFAVE: |

0. I'm going to show you Plaintiff's 6. The
architect's plans, on the front, would you agree with me
that what's shown on the site plans as just two simple
lines on the architect's plans appears different?

A. Slightly, yes. |

g. It appears different?

a. Uh-huh. _

Q. Okay. It has wings Coming off to the side,
correct? |

A. Yes.

Q. And it actually has the word ramp written in
there, correct?

a. I agree with that.

Q. And you heard Mr. Hildebrand testify yesterday
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that he is provided the architect's drawing, and he
simply transfers that drawing into his software program
to create the site plans.

Do you recall that testimony yesterday?

a. I do.

Q. Okay. And so you'd agree with me that what's
depicted in the site plans differs from what's depicted
in the architect's plans?

A. He can claim that if he likes, yeah.

0. I'm not asking what he claimed, I'm asking -~

THE COURT: Hold oh, hold on, hold on. Ask
your question and then you answer. Quit talking over
each other, please.

BY MR. LaFAVE:

0. If you look at the site plans, the depiction of
what you indicate calls for a curb ramp on the site plan
is different, in at least two ways, to what is a ramp on
the architect's plans?

a. The architect plan shows one extra line with a

wing, ves.
0. Okay.
A. But his detail -- all that is, is a picture. You

refer to the detail. The detail governs what you do on
the plan.
0. Okay.
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a. The detail, the blowup detail, which is on that

plan —-
Q. Okay. | \
a. -- that's what governs, not two black lines.
Q.v Okay.

Let's take a look at the site plans, then, since
you say the detail is what governs. On page three --
let's see. I believe that was Exhibit 1; is that
correct? That's page 3\of Exhibit 3.

THE COURT: That's correct.
BY MR. LaFAVE:

Q. Would you agree with me pége three indicates
several details as to -- attached to the site plan?

A. Yes. |

Q. Okay. You see right there in the center of it, it
calls for a Dumpster pad. Do you see that there?

A. Yes. |

Q. Was there a Dumpster pad installed on this
property? o

a. I don't recall. 1It's been avlong time. We've
installed them at every other Fred's.

0. But sitting here today, you don't have no
indication as to whether or not there was a Dumpster pad
put on that property?

A. I don't recall whether there was a Dumpster pad.
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- MR, McLEQD: Objection. BAsked and answered.
He's asked him; and he's already testified.
THE COURT: Overruled.
BY MR, LaFAVE:

0. Are there occasions where items listed on a
standard detail are. not put into a new building, a new
construction?

a. I don't ever recall an issue where there were
details on the plans that were not used.

Q. If the architect's.plans called for paint along
the edge of the curb, who would have done that? Who
would have done the painting? |

A. Our striping contractor.

Q. That would have been somebody that you would have
retained?

A. Yes.

@. Do you'recall if you were the one that retained a
striping contractor to paint the front edge of this curb

at the Fred's ‘store in Williston?

a. I don't recall that, but I would imagine it should

have been done while the striping was done, yes.

0. Would that have been done during the construction
process?

A. When we stripe the paﬁking lot.

Q. Who would have given them guidance as to what to
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paint versus what not to paint relative to the curb ramp?

A. They can read their own plans. They have a set of
civil drawings. They make their own determinations.

0. Do you, as the construction manager, as the
general contractor, go behind and make sure they're
complying with thé plans?

A. Yes, sir. That's cur job.

0. Would you agree that that flare would be included
in the curb?

A. Not per code. It doesn't have to be painted per
code. There's nothing on Fred's plans showing that it
has to be painted.

Q. Would you agree that this flare, starts up here
that you see is painted is yellow, would you agree that
the flare all the way down to where it's flush with the
parking lot is part of the curb? |

A. Not necessarily.

Q. OCkay. And why not? _

a. I mean, that's not required to be painted.

0. Why wouldn't you consider it to be part of the
curb? -

a. It's part of the handicapped ramp, not part of the
curb.

THE COURT: Well, if it's not the curb, what

is it?
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THE WITNESS: It's a handicapped ramp.
BY MR. LaFAVE:

Q. Do you have to step ub to get over top of that
flare? |

a. In areas, yeah.

0. But in areas where it's not flush with a parking
lot, you would have to step up like you would with a
curb?

A. Yeah.

0. How tall did you say that was at thé edge?

A. Two-and-a-half to three inches. It varies. That
¢urb varies.

0. Do you disagree that there's a standard that callsg
for a minimum of a four-inch step?

a. I don't recall that. I don't recall that code.

Q. Okay. Your testimony is not that there isn't a
code that calls for a minimum of a four—inch step, it's
simply that you don't recall whether or not there is?

a. That's correct.

0. Throughout the building process, throughout the
construction, did Fred's have occasion to visit the
property? |

a. Yes, they did.

0. Okay. And what were they inspecting for?

A. They looked at every aspect of the building.
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Q. Okay. 2ll right. Do you recall whether or not
you were with Fred's during the punch-out phase?

a. Yes, I believe I was.

Q. So Fred's did have a completed a punch-out?

A. Yes.

Q. Were you with anyone from WILDEVCO throughout the
construction process?

A. At times they would come during the inspections to
check for completion and verify pay requests.

0. Is Fred's with you or the city inspector or the
county inspector during the issuance of the certificate
of occupancy, or that inspection?

A. At times they have been. We do a lot of Fred's
buildings, so at times they've been there, yes.

Q. Do you recall if they were for this gentleman?

A. I can't recall.

Q. This incident happened four-and-a-half years
after? |

A. That's correct.

0. And you were asked questions about the changes in
concrete and the asphalt; do you recall those questions?

a. T do.

Q. You talked about discoloration and;things of that
sort?

a. Correct.
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Q.

Were there any physical changes other than

discoloration to the curb ramp that you installed during

the construction of this building in 20057

A. You mean deterioration?

Q. Any changes in the condition, other than
discoloration? »

A. Not that I'm aware of.-

0. There were no cracks?

a. No cracks, yeah.

0. No chunks taken out of the concrete?

A. Yeah, correct.

0. The flare hadn't lengthened over time, had it?

a. No.

0. Okay. So would you agree with me, sitting here

today, that that appears to be the same curb ramp that

was installed during the construction phase?

A.

Q.

- I think that's safe to say.

You'd agree with me, wouldn't you, Mr. Polk, that

it's the responsibility of the contractor to ensure that

the building is built in compliance with the code?

A,
Q.
A,

Q.

That's correct.
And in accordance with the plans?
In accordance with the plans and the codes.

And you'd agree with me it's incumbent upon a

contractor to confirm to rule ocut or eliminate
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.and Martha Fountain's fall?

discrepancies between architectural plans and site plans?

A, Correct. . If there is a discrepancy, we do our
best to pick up on the discrepancies, vyes.

0. And would you also agree with me that it's the
contractor's responsibility to eliminate hazards in the
construction process?

A. Our job is to build the building per the plans and
specifications. We're not the design professionals.
Design professionals should design a building that's safe
from hazards.

Q. Do you as a general contractor take any continuingj
education classes?

A, We're ngt required to by state law.

Q. Okay. Do you just out of an abundance of caution?

A. We do have some, as far as storm water and things,
but it's not required by law.

0. Okay. Do you do anything with regards to staying
up-to-date on trip hazards and anything like that, as far
as éafety and construction?

A. We have frequent conversations with building
officials in different areas about new codes that are
coming out.

0. Okay. Are you aware of any other incidents in

Williston between 2005 when you constructed this building|

428



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116

.A. I'm not aware of any.

Q. In 20102

a. I wasn't made aware of any.

0. So no reports were made to you about any other
incidents at this store involving this curb ramp?

A. That is correct. |

| MR. LaFAVE: Okay. No further questions,
Your Honor.
THE COURT: Ms. Bagley?
MS. BAGLEY: Thank\you, Your Honor. Just
briefly. |
CROSS~-EXAMINATION
BY MS. BAGLEY:

Q. Mr. Polk; you would agree with me that regardless
of whether the plans called for a ramp or the asphalt to
be flush with the sidewalk that it was the duty of
Tippins-Polk to construct both of those things in
accordance with all codes and in accordance with
regulations, wouldn't you?

A. We build the building per the plans and
Specificatidn that were issued.

0. Do YOu as the contractor have.the duty to build
them to code as well? | |

A, Yes.

0. And, in fact, your contract with WILDEVCO requires]
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that, doesn't it?

a. Not the contract -- nothing in the contract
documents state that, but that's -just an understood rule.

0. It does state that in the architectural plans and
site plans, though, doesn't it?

a. There's usually notes on there; yeah.

0. And, Mr. Polk, at the time that that Tippins-Polk
constructed the -- excuse me. Strike that.

Mr. Polk, you testified that you know over time

concrete changes its color and asphalt may as well; is
that right? ‘

aA. That's right.

0. And you knew that at the time you constructed that] |
handicapped ramp?

a. Yeah. I mean, I'm aware.thatwasphalt changes
color as it ages, and concrete.

Q. And just a point of clarification on the proffer
with regard to the Varnville store, WILDEVCO does not
have any interest in the Varnville store?

a. That's correct.

MS. BAGLEY: Thank you.
THE COURT: Redirect? Is that it?
MS. BAGLEY:
Q. Mr. Polk, do you have Plaintiff's Exhibit No. 6,

the architectural drawings?
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a. I do.
0. Can you turn to 85.0, please.
A, Okay.

Q. At the top left-hand corner, there are some
details, some typical handrail ramps?

a. Uh-huh.

0. Were those installed at the Williston Fred's
store?

A. Not that I'm aware of.

Q. So this would be an indication that there are
details in the pléns that aren't always installed at a
location, correct? |

A. For this particular set, yes.

0. Mr. Polk, would you agree with me that if one of
the -- looking at the demonstrative of Plaintiff's
Exhibit 2, I believe, the flare that's at issue on this
handicapped curb ramp that's in this box right here, if
this flare protrudes.into the walking area, what it
should be, this flush, four-foot area depicted on the
handicapped ramp detail that's on page one of the site

plans, that that would not comply with the site plans; is

that correct?
A. Ask that oné more time.
Q. This right-hand flare --
A. Uh-huh.
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Q. ~-- that's shown in the handicapped ramp detail --
a. Right.
0. -- none of this flare should protrude into the

flat walking area; is that correct?

A. There should be a four foot wide flat walking areg)
in front of the doors, that's correct.

Q. And so the slope of this flare going out and up to
the right should not protrude into this four-foot area;
is that right?

A. Right.

Q. And that would be a violation of the site plans,
Qouldn‘t it?

A. Possibly.

Q. That would ==

A. I'm not sure where you're going with this
question, but we'll see.

THE COURT: You don't have to be sure. Just
answer her question. Does that comply with the site
plan, if the flare goes into the four-foot area?

THE WITNESS: That's correct.

THE COURT: Let me ask you this: If
Mr. Hildebrand is correct and if the site plans call for
it to be flush, did you Build it in accordance with the
site plan, if, hypothetically, he is correct?

THE WITNESS: Hypothetically, if he's
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correct -- are you talking about if it's supposed to be
flush all the way across the front?

THE COURT: Just like he testified.

THE WITNESS: We did not build it flush all
the way across the store.
BY MS. BAGLEY:

0. Do you agree it's the duty of the general
contractor or the duty of Tippins=Polk in this case to
construct the premises free of latent defects?

A; To the best of our knowledge, yes, we would do the
best we can.

MS. BAGLEY: Thank you.

THE COURT: Redirect?

REDIRECT EXAMINATION
BY MR. McLEQOD:

0. Who piovided the plans to you?'

A. WILDEVCO.

Q. Okay. And then this type of design, or any kind
of handicapped design, can you describe the transition
area from the curb down to the flat area?

a. It's going to be whatever the top of the curb
elevation is down to the end of that four-foot elevation.
That's going to determine the width of the thickness of
that transition, that step, and you're going to have a

step at some point.
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Q. Okay. And so what you're saying, if it's
constructed to this, you're going to have a transition
area similar to the aiea that the plaintiff tripped on?

a. That's correct.

MR. McLEOD: No more questions, Your Honor.

THE COURT: All right. You may step down.
Next witness?

MR. McLEOD: Your Honor, we rest.

THE COURT: Anything in reply?

MS. LEWIS: Nothing in reply, Your Honor.

MR. LaFAVE: Nothing, Your Honor.

THE COURT: Any motions? Renew your motion
for directed verdict? |

MR. McLEOD: Renew our motion for directed
verdict. WILDEVCO provided plans to the general
contractor, and the general contractor is entitled to
rely on those plans. We heard testimony from Mr.
Hildebrand that he was confused and admitted that there
the architectural plans and the site plans did not comply
with one another. He testified that he did not receive
the last, or the most updated, architectural plans when
he was producing his site plans, and I think that, Your
Honor, evidence is clear that that clearly resulted in
what he thought was the confusion, but resulted in the

end result which could be interpreted as being clear, but
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finish up? Make sure you put your designations in the

- that there's sufficient evidence, number one, to

he says they're not clear, and yet we believe there's a
duty for the owner to.provide plans that don't have
effects to the builder,'and the builder is entitled to
rely on those.

We'd also like to renew the motion for
directed verdict as to the storekeeper's duty to maintain
safe walkways for their --

THE COURT: I'm allowing you to include
everything you argued on beforehand to be included now.
All right. Same ruling.

A1l right. What else do we need to do to

record.
MR. LaFAVE: Fred's at this point would move

for directed verdict as well, Your Honor. We believe

establish by admission of Mr. Polk that they were
involved in inspection during the construction process.
Counsel has argued that the evidence is clear that Fred's
did routine inspections on their premises.

There is just absolutely no evidence that
there was any liability on the part of Fred's with the
underlying lawsuit, and therefore we believe a directed
verdict is reasonable in light of the evidence that's

been presented for Fred's.
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THE COURT: Ms. Lewis?

MS. LEWIS: Yes, Your Honor. I would join in
the same motion to the same extent that directed
verdict --

THE COURT: Well, it's nonjury. I'm not
going to direct a verdict. I'm going to go back and
review everything with the exhibits and make a
determination as to my findings. TI'll take it under
advisement.

Just to protect the record, please get with
the court reporter. Y'all put in all your designations.
I've got depositions up here. Take care of that, and we
will stand adjourned.

Thank you very much.

E -

(Whereupon, the proceedings were concluded.)
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FRED'S INC. AND TAD BARBER,
WILDEVCO,

vs.

Plaintiff(s),
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LLC,

Defendant (s)
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Ernest Mitchell Griffith 5/31/2016
18

December of 2012, so -- and I actually say that
because I had to study. I couldn't figure out how
she had five surgeries and only four |
hospitalizations, but she clarified that in one of
her depositions.

Q. What, if aﬁy, evidence-did you consider
regarding Mr. Fountain's loss of consortium claim?

A. One of the things he talked about was he
wanted to come in and he was looking to retirement,
but she had a period of time where she was
unemployed. He said that at that point he couldn't
retire. He also -- I think she had a reduction of

income when she did return to work.

So as a result those were things -- those
were factors that I considered. There are —- you
know, there are other factors in every =-- in every

consortium claim that sometimes I give a little bit
more weight to than others, but those were things
that stuck out with me, that he had planned to

retire, said he couldn't. And that she was now

making a little bit less than she was by about $2 an

hour, I think.
Q. Mr. Griffith, in -- in listing your
factors that you take into account when evaluating a

case you mentioned a liability assessment. What, if

WWW.compuscripts.com
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Ernest Mitchell Griffith 5/31/2016
19

any, risk did you assess to Fred's and Wildevco in
proceeding to trial on the Plaintiff's claim?

A, Well, I think that in any case that you've
got a lawsuit pending that you have what I would
call a risk assessment. And what is the risk of
going to trial and getting a verdict against you.

In thié case I think it was reasonable to
try and protect their interest at least from
Wildevco's and Fred's perspective in order to
protect their interest from getting an ad&erse
verdict against them.

Obviously, the law on premisis liability
in South Carolina is you can prove'liability by
either showing that there was a defect or there
was -- in the premises that was either known or
should have been known either actual constructive
knowledge on behalf of the Defendant or that they
created the defect.

And in this case everything I read
appeared that the defect was created by‘the
construction company in the -- I would have called
it a handicap ramp, but the entrance to the store.
Based on the video it loocked like that Ms. Fountain
tripped right at the -~ where the asphalt came to

the pavement and there was some ~- scme problens

WWW, compuscripts.com
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Ernest Mitchell Griffith 5/31/2016
20
there.

Then Mr. Durig and Mr. Hunt talked about
the issues with regard to how that was constructed
égd how it should have been constructed, what the
plan said versus what was actually built in the
field. And everything seemed to appear that this
was a construction defect thaf was done in I think
about 2005 when the building was built.

As a mattér of fact, I think that Mr. -- I
actually flagged it. Mr. During said something
about that appeared tQ be the proximate cause of --
the_defecﬁs, which he was talking about, appeared to
be the proximate cause. There were some issues
about painting also or lack of, as Mr. Durig talked
about.

Q. Did you review any evidence that impacted
your opinion as far as any alleged permanent damage
Ms. Fountain suffered?

A. I think that is =- maybe I should -- if I
didn't point that out earlier, that is obviously

something you want to -- want to look at if somebody

‘has a permanent injury. Then YOU are going to get a

charge on the -- I think it's still called the
mortuary table, if I'm not mistaken.

And so you are going to have at least an

Www.compuscripts.com
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24

case of punitive damages, if I was evaluating it I
wouldn't have put it on there, but I guess it's
always a factor when you've got a defendant who is,
I guess, would be what we would call a target or a
corporate defendani.iS‘somethiag that you could
because I think the Plaintiff pled it.

So that is always in the back of your
mind, but, again, I didn't see this as being a
punitive case, buﬁ a jury might loock at it
differently based on the factors to award punitive
damages.

Q. Based on your experience doés a settlement
equate to an admission of liability?

A, No. I have se&eral cases all the time
that I don't think there is liability involved.

Q. Based on all of the factors that you
testified to today is it still your opinion that the
settlement of the Plaintiff's claims.by Wildevco and
Fred's was reasonable?

A, I think the settlement was reasonable.

The settlement value, the amount paid, was a
reaéonable settlement. And it was reasonable for
them to do.v

Q. Are your‘opinions as stated today to a

reasonable degree of professional certainty more

WWW.compuscripts.com
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STATE OF SOUTH CAROLINA )
)
COUNTY OF BARNWELL )

MARTHA M. FOUNTAIN and CURTIS
FOUNTAIN,

Blaintiffs,
VS,

FRED’S INC,, and TAD BARBER,
Individually and d/b/a WILDEVCO, LLC

?

Defendants. '

FREIS INC. and TAD BARBER,
Individually and d/b/a WILDEVCO, LLC,

Third-Party Plaintiffs,
8.
TIPPINS-POLK CONSTRUCTION, INC.,

Third-Party Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT
Civil Action Number: 201 0-CP-06-101

DEFENDANT/THIRD-PARTY
PLAINTIFF FRED’S INC.’S
DEPOSITION DESIGNATION OF
THADDEUS BARBER

COMES NOW Defendant/Third Party-Plaintiff, Fred’s Stores of Tennessee, Inc.,

incorrectly named as Fred’s Inc., pursuant to Rule 32(a)(5), SCRCP, offers the following

Excerpts from Depositions to be Offered at Trial: g

'J,. Thaddeus Barber: (July 24, 2614)

21:5-11

47:3-12

(SIGNATURE PAGE FOLLOWS)
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This 5th Day of June 2016
Columbia, South Carolina

Matthcw C. LaFave Esq (5.C. Bar # 75365)
Post Office Box 1149

Columbia, South Carolina 29202

Phone: 803.724.5727

Facsimile: 803.724.5726
mattidicrowelalave.com

ATTORNEY FOR DEFENDANT/THIRD-PARTY
PLAINTIFF, FRED’S INC.
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STATE OF SOUTH CAROLINA )
)
COUNTY OF BARNWELL )

MARTHA M. FOUNT AN and CURTIS
FOUNTAIN,

Plaintiffs,

VS,

FRED’S INC,, and TAD BARRER,
Individually md d/b/a WILDEVCQ, LLC

1]

Defendants.,

FRED’S INC. and TAD BARBER,
Individually and d/b/a WILDEV CO,LLC,

Thitd-Party Plaintiffs,
Vs,
TIPPINS-POLK CONSTRUCTION, INC

vy

Third-Party Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT
Civil Action Number: 2010-CP-06-101

DEFENDANT/THIRD-PARTY
PLAINTIFF FRED’S INC.’S
DEPOSITION DESIGNATION OF _
SHONDA SANDERS )~

COMES NOW Defendant/Thirg Party-Plaintiff, Fred’s Stores of Tennessee, Inc.,

incorrectly named as Fred's Inc., pursuant to Rule 32(a)(5), SCRCP, offers the following

Excerpts from Depositions to be Offered at Trial:

I. Shonda Sanders: (January 19, 2016)

13:5-21
32:14-25
33:1-25
39:19-25

40:1-10
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This 2nd Day of June 2016
Columbia, South Carolina

CROWE LAFAVE, LLC .
et
o /

? . \_,,, h e

Maitflew C. LaFave, Esq. (S.C. Bar # 753 65)
Post Office Box 1149 :
Columbia, South Carolina 29202

Phone: 803.724.5727

Facsimile: 803.724.5726
matt@icrowelafave.com

ATTORNEY FOR DEFENDANT/THIRD-PARTY
PLAINTIFF, FRED'S INC,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SECOND JUDICIAL CIRCUIT

COUNTY OF BARNWELL ) Civil Action Number: 2010-CP-06-101
MARTHA M. FOUNTAIN and CURTIS
FOUNTAIN,

Plaintiffs,

Vs,
FRED’S INC., and TAD BARBER, DEFENDANT/THIRD-PARTY
Individually and d/b/a WILDEVCO, LLC, PLAINTIFF FRED’S INC.'S
DEPOSITION DESIGNATIONOF
Defendants. EVERETT WILLIAM POLK (/”' -

FRETY'S INC. and TAD BARBER,
individually and d/b/a WILDEVCO, LLC,

Third-Party Plaintiffs,
vs.

TIPPINS-POLK CONSTRUCT ION, INC,,

Third-Party Defendants,

COMES NOW Defendant/Third Party-Plaintiff, Fred’s Stores of Tennessee, Inc.,
incarrectly named as Fred’s Inc., pursuant to Rule 32(a)(5), SCRCP, offers the following
Excerpts from Depositions to be Offered at Trial:

1. Everett William Pollc (October 22, 2815)

13:21-25
14:1-2
14:8-25
}5;1~17

16:18-25
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17:1-7-
20:6-17
21:4-7
22:11-20
52:12-23
63:13-23
70:7-25

71:1-3

o 71:15-17

" This 5th Day of June 2016 .
Columbia, South Carolina

CROWE LAFAVE, LLC

.///%

Matthew C. LaFave, Esq. (S C Bar # 75365)
Post Office Box 1149

Columbia, South Carolina 29202

Phone: 803.724.5727

Facsimile: 803.724.5726
matt@crowelafave. com

ATTORNEY FOR DEFENDANT/THIRD-PARTY

PLAINTIFF, FRED’S INC.
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Construction Agreesnent

Agreement made as of 28th dsy of April, 2005, between the owner, Wildeveo, LLC and
the contractor: Tippins-Polk Construction, Inc.; General Contractor, for the construction
ofonefgt;‘d’slos:xewl frip center to be located ia the Town of Williston, South Carolina,
a8 geg below.

Article 1. The Contract Documenty

The Contract Documents consist of the Agreement and the Drawings with S

thereon, furnished by Chris Booker & Associates and ihe Site Plans, furnished by Hess &
Hilderbrand, Inc.

Artiele 2. The Werk for this Contreet

1

‘The Contractor shall execute the entire work described m:heCmchmmems

specifically including the following Scope of Worle

Building Foundation, Building Slab, Treck Loading Dock, Pre-engineered metal
building and Erection, Masonry Block Work, Metal Studs, Drywall Work, Wood
Work, Acoustical Ceilling, FRP Wall Pancls, Painting, Floor Finishes (Carpet &
VCT), Storefrant Glass work, Metaf Doors and Frames; Drive-up window, Roll-
up Shutters st Pharmacy Interior Openirgs, Dock Edge Leveler and Bumpers,
Toiler Accessories, Installation of Pred’s Furnished Cabinctry, Pumbing,
Eloctrical, and Mechanical Systems (HVAC), Fire Sprinkler System, All Site
Work (Clearing, Grubbing, Asphalt Paving, - Site Utllities (Water & Sewer) - per
site plans.

Exdusioas: Architect Fees, Engineering Fees, Development Fees, Impact Fees,
Building Permit Feea, Surveying, Soils Bearing an Concrete Testing.

Arficle 3. Date of Commenceasent:
The date of commencement shall be the date of issue of the Buildiag Permit, as issued by
the Town of Williston, South Carolina.

Articie 4. Date ef Sabstentisl Competion:
The substaatial completion shall be 120 calender dsys after the commencement,
Substantial completion shall be that date the buildiog has been accepted by Fred’s for
their installztion of store equipment by thelr set-up crew,

Article §. Electrical Power

The electrical pmmﬂs&u!lbehandledbytheowmmﬂor!‘red’u&udm
Testing and Balsnce Work has been completed by the HVAC contractor.
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Theamﬁmﬂpaytbcabovet:omct&mm (1) draws as follows:
FasDisw  Deposit Agreement 10% of Contact Sam.

Second Draw: Upon completm of &lifdiﬁg Slab, 15% of Contract. Sum..

Third Draw: Upon Building Delivery to; Site, 20% of Contract Siim.

Fourth Draw; “Upan Red Tron Erection, 15% 6f Contract Surm,

FifthDraw:  Upon 50% completion of Building Finishes, 15% of contract:Sum,
Sixth Draw:;  Upon-100% Completi
Final Draw: At dime of Occupancy Permiit; Balance'of Contract Sum.10%

 of Building Finishes, 15% of Contrsci Sum.

Aty Chaﬁga,:etther additive or deduetm:, shall b in written form scd bear
the; sigmatires of both parties.
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Project Schedule
Rough Gfadng Form and mammmg Foundations and Sab/Phurmbing,
Rough-in
Continse Building Erection wark/ Continue Electrical and Mechanical
Building ¥inishos Continus’ Work an-Truck Ramp
Paving - Conplét Bulding/ Final Clein-ip.
Final ion/ Pusch out building

Schisdule of VaSues

$75,000.00

Pro-ngineered metal bld. & Erection $215.000.00

Eleivics

Bullding Finishes

:$95,000,00
$15:000.60
'$85,000.00
'$20,000.00
‘$230,000.00:

Grading;: co;m::uIbmg, wlilitics & paving
Pcrmplausmwm & Rildethrand $150,000.00.

Total
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Williston, 8C:

LESSOR:

WILDEVCO, LLC,

LESSEE

FRED’S STORES OF TENNESSEE, INC.
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11
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“betweenthe parties with-respeckto the-premises hereinafter desoribod

LEASE AGREEMENT

THIS LEASE AGREEMENT (the “Lease™, made and eritered ‘inio- this. the

2005 by and befween WILDEVEO s mailing address is

255 Dendletsin Stiéet N.Wi, Ak, SC:29801, hereinafier referied 6745 “Lessor”, and FRED'S

STORES OF TENNESSEE, INC,, a Tennessee Corporation qualified to do;business in the

‘WITNESSETH: S
Ta pattics Hercto: sgrec that this Lease seté Forth-all- agreenints; . cbveriants and coriditions,
express or mplied, belween the partics, and supersedes any prior oral or written: agreements

‘The following Exhibits

4nd Ridsrsiare attached to'this Liease and made a'part hereof.

1.  DEMISED PREMISES: Lessor; for and insonsideraionof the rentsto,
b puiit as heréinafrerset it and e pecformance of the xmutusl covenants and dgredmsats:

héréinafior sét forth, daes icteby démise and lease uato the Letsee that ceriain property sitiated

it the Cityof Williston, Covinty of Bariwell, and State of South Carolira, conaining

approximafely 16,000 squarc foct of useble floor space loouted within the propeity described'in

‘Exchibit “A™ afid Hereiriaftef refered (o as tis “Demised Premises” together with the parking

areasiand e rights of entrance and exit over all stregts; alleyways; and parking Tots for the
purpose of ingress and cgress, on foot and by mistor velieles, for parking ritor vehicles and for

{oadiiig avid unloading serchindise including All improvefiénts and appurtentinces now and

Heteafier located within the property described fn Exhibit “A” attached herclo extept as herein

provided; no additional stricture and/or modification of charige'of any kind:shall be erected or.

‘fiadeitipois the property depieted in Exhibit “BY~ Plot Plan without the prior written consent of
Lesseo:

2. NEW/CONSTRUCTION: Tiis Lessoriagrees-fo cause construction of

DRAFT (FSISE): 7
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18,

L
12
13
14
15
s
17

18

20
2

2

26
27
2%
29

=30

constructionplans from; or provided by Lessors buildér: Said consiructivn plans fnust be-

approved; dated:and initialed by Lessee and'or Lessee’s designated representative. Lessor's

construction plansimuist-be:in strict-ascord With'the Project Criteria provided by Lesses and'no

deviations from the Plot,Plan of the Project: Critetia will be accepted withiut Lessee™s prior

written ‘approval, ' Upon ‘aceepfance ‘of ihic construction plans by. Lessee, the: Leaseswill be
armerided o' 4dd &-copy: of the approved:construction plans as Exhibit “D¥ Leséor shall provide

water; sewer; gas, and electrical and othier utilities.

1of said construction:shall be done by-Lessor at its:.own cost:and expense, in.a good

and-workinanlike manier, using first-quality matérials in full compliance with all laws; rules'and
regulations of all governmental authorities baving jurisdiction‘thereof. The/Lcssor agrees that, at
“the'oplich of the Lessee, this Lease shal bacomemzli and void if constriiction of fHe Deémised
Prevaises 1§ #otcommehced” o OF beforeigzmh i, 2005 am)ﬂ cormipleted: and ready - for

oceupancy on-or before Septeriber 1%, 2005, 1 Lessor-shall be-delayed or prevented from:the

perforinance. of‘its consiruction obligations herein by any reason of sets of God, riots, civil

‘Comiotiof, §

"

‘s, control,. such construction

goyernmentel, regulations, without fauly, and’ beyond Less
obligations shall be excuséd for the period 6f delay and the period-of the performance of such

‘asts shiall be extended for 4 period equivalent to-the period of Such delay,provided written notice

is givenito Lessee wiitiiiy ten (10) days of such delay; provided furthor that during the pericd of

‘Siich force majeute. Lessor shall give Libisse notics each week including &-detailed report-on the

stanis of the. project and Lessor’s. efforts o tesumie:its obligations under; this-Lease. If'te

Demised Premiiscs are:net ready for occupansy oh ~¢gs¢’«;¢¢;sg:;;"téi:nsérv15‘,,3-2oss-,;iﬁ%siﬁseﬁﬁe:af
cause, and itrespective of whether such cause is beyond the control of Lessor, Lessee; in'its sole
‘discrefion; is hereby;granted the option to-cancel and terminate thisiLeass,of accept tie Deuiised

‘Preisésrwhien tompleted with he (1) manth of rent: forgiver for every-one (1) week of delay.

DRAFTOSESLSE)
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i
18

1

®

%

29

beyonid October 17, 2005,

Lessor covenants aid agrees with the Lessee - provide the Lessee with forty-five (45)

days advance:written notice:of the date Lessor-will deliver the premises foithe Lessee. Further, if’

,,,,,,

the Tesses has fecsived thie forty: five (45) day ‘advande wiitien Hotide and if the Lessee accepts
galivery of the Dermised Premises carly; the Lessee. agreds, that the: delivery: shall become the
Leasé Commencement Dite.

‘Construction o the Damised Premises shall not be considered complete unii acerificate

mises is complete

of occupancy has been issued by the appropriate authority and
except for those:iters: listed ‘on’{hic punch list; ‘as:hereinafter defined; whicli'cai be'and will'be
cormected and completed within thirty: (30) days by Lessor inaccordance witk the, specifications;
it Exhibit “C” Hereof; noné of which dterns would sterially interfere “with or impair the

Lessee’s use:6f the Demised Premisés (hercinaftér “Substaatially Completed in Every Respect”).

chininericemant of th termi, sibject to Lessee’s list of defective iteris (ereinafier called “punc

list”) being completed. In the-eventof Lessor's failire to-completeisaid punch list items within

fen(10) days after reoeipt of Lessee's notification to Lessor, then at Lessee’s sole option Lessee

may either complets-such plinch list items. and- deduct: the ‘costithereof: from
which ‘& Hiereby sgreed 10 in ‘advance: by the parties Hereto 10 be-reasonable and:propes
detictions, or xequire Lessor’s specific performances of the Saie; Gr seek any other legal
reinedies available to Lesses. Liéssor covenaits that the Diésiised Premiisesito:be consfructed

shall, at-the commencement of thé. term. hereof and subject 1o Lessee’s punch list-being

completed, be structurally sound ‘and in good tenantable condition, ‘and that there: shall-be uo

Tatent deféots therdin:. Y aent defect” as iséd hierein zsadcfect,whchlsadcparmreﬁom,p}ans

angd: 3geciﬁﬁ'c,a;'i,_'<ms?-;xjot dpparent upon-an ordinary and reasonable.inspection-by a professiodal

, enginger qualified o make sich ‘ispection, nérmal: Wear:and tear excepted. ‘Lessor further:

govesants hatif any 1as

477

it; the costs of

A it gy titie during:




2

i3

7
5
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21,

sl

]

X [N

(e Demised Premises:and any installation of eqaii;mentiii’ﬁerebn:

3, Vv TERM: To have ang o hold the same, together with all if::zéyrgvemems
therelo belonging, unto’ the Lesses, for & term ‘of Ten (10)7years (the  “Primary Tem"),
commiencing on. ﬁse Commencement Date, subject to the provisions of Paragraph 2. NEW

CONTRUCTION: with the ‘Writien accepuarice of the “Substantially Coropleied” Demised

Premises by Tessee establishing: the Commencement -Date. Upon: ‘aocépiance of the

“Substantially Completed™ Dernised Premises the pasties will executora memorandum sciing

forththe actual Commencement Date of the Liass, the Rent Commenceieiit Date and the

“eorresponding Terrmination Dates of the Primary Term and/or Exiension or Renewal Terms as

provided i Rider #1. Notwithstanding the. foregoing; if constrisction of the Detised Premises i§

conpleted betwean October 1.and December 31, Léssee tay; but shiall ot be required to, accept

‘e Demised Prémisesintil the f6ilowing February 1; and'in such instance the Brimary Term of

AheLease, irrespective of the Lessee’s dcCeptance or not prior 1o February'l, shall not commence:

priorfo February L.

4. RENTAL: Lessce shall pay to Lessor as monthly rént duririg the Primary

day of the month in advance, as per the Rent Cortimencement Date as provided for in Paragraph®

3. TERM: However, if the fent commences on 4 date othier than the first day ‘of the: month the-
‘Peait for s&i&;-_xm satalroit. Shalibe pwdny thie Lisses 1o ths :Lassg;p‘=‘gd-;_ag-§>'_cr*éit‘"m ‘basxsilcnt
shall commence Thirty days after Lessce/accepis possession of the Demised Premises.

50 USE:OF PREMISES: Lessor agrees that the ‘Demised Preniisss may be
used for the operation of & Fred's store, which: may or may hot include 2 pharmacy department
selling prescriptiondrugs and over-the-counter merchandise within the Dernised Premises or for
any other lawiul puipose.

‘Liessor; during the Primary Term and any renewal fémm hercinafler exercised, shall not
lease;use, orpermit a'ng?ﬂ.'othér;gpérSGn;?ﬁifxn, ‘corpbration; partnership oF other type of entity, oflier
than ,E:e;gsce,‘ {is assigns o ,szxmessee;.;m' use any ‘property owned or controlied by Lessor and
located Wwithin five-(5) miles from any point on the cutside perimeter boundary of the Demised
Prendises o1 thecondict 6f ogerafion thersonofa vamty disount store; retail chain drug:store,

drug store, prescription pharmacy; ot prescription pharmacy department within 4 store:

DRAFE(NSLSE)
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i
2

41

27

36

'TLegéprf-agre,es.viﬁatvfhe,_ Demzsed Prernises may be used for any iawfiﬁf-_'gu:poss. ftig

expressly agreed/that nothing contained in:the Lease Agreement shall be construedito contain &

cOvenant; “expressor implizd, 1o either commehce the Spefativpn OF a businéss vr'therdafter

continuously operate a business in the: Demised Premises, Lessor récognizes and agrees that:

Lesses iay, it Lessoe's scle discretion and at any Uine during the term of this Lease, Cease the

operition-of its business in'the Deniised Pretises.

6. MAINTENANCE OF PREMISES: During the Primary Term of this

Lease:andiany renewal term horeinafter exercised, the Lossor will keep and repair thie sxterior of

the Deised Pretaises, including the parking lot, parking lot lights, entrance and exits, sidewalks;

ramps, curbs, Y60 including guiters and downspotits; awnings ahd candpies, walls; foundation;

faundat:on ﬂi@c}j’rﬁj and/or, sub-floors, -exterior freig}ifc'doofs?,:e':gteri}srs p}umbmg(undergms.mn :

pipes) and including sprinkler systems; pipes, existing electrical disttibution panels; wiring, and

structurl'parfions of the Demised Premises; and the Lessar covenants and agrees that,in ihe

evet of i, Biluwe to.comply with this provision and/or anyofher provision and/of covenatitof

s Tedse, th Lessée riay perform suckicbligations aid/or responsibilities of thic Lessor for the
actotint of the Lessor 4nid may charge, deduct, withhold and/or offset all expenses incurred
therefor agatnst aniy and all rent (pass, current; and/or fituré) and/or any other payments 10

Lessor by Lessee prsuant to ilie técms; provisions, snd/or coiiditions of this Lease Agresment

b thereis a. s;;‘riﬁié&rgsyszem; it'is:the Lessor’s resgonsiﬁiﬁég-éq cause-and pay for an Aniial

certification bya licerised certifying agency and provide Les;séé*with,gafcagyozism'cerziﬁc.aﬁgn.

Ths Tesses” will Kesp. and ropair the inserior of the Demised Premiscs -excepling the

responsibilifies of the Lessor. “Following the expiration of the first ninety (90) days of the

Primary Teim héceof; Lessee will repair il heating'and air conditioning-uaits CHVAC D ovated

6 62 tised on the Demised Promises after first acoepting same in'good working order, However,

the Liessor will: warrant the-operation 6f the HVAC systerﬁi’fdi":{thé?ﬁ'rs&?ﬁinci}f (9d}‘ days of the.

firet Siinnier Sedson and the first ninety (90} days ofthe first winiter-scason following the

Commmencement e Hesenf, The seplacement of ny hesting and i coniioniag equipment

shall be thé resporisibilify of (e Liessor.. The Legsee shall maihtain all

alviiiaum dovis. The Liésses shall also maintain the bathroom fxtures, allflucrescent light:

DRAFBOWSLSE) -
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i
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13
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15

16

17

18

18

-26-

21,

fixtures incliding: fluorescent light fibes and ballast within the Demised:Promises -after first
accepting all in good working order: Lessee or dny of its assignees or sibterants shall have the:
right to-make any: non:structaral slterations and/orimproyvements 16 the Demised’ Premises for”

the purpose:of its biisiness or the busiriess ofts assigrees or subtenants; provided, that such

alieraiions” and/Sr iniprovements shiall beimade in accordance with the requiremients;of Tocal

‘ordinances. and: public authorities having: jurisdiction theregver, aid furtbir provided:that:the

valiie of the Deriiséd Prémises shiallnot be diminished thereby. - In -making:such wallerations:

:éhﬁ/ér.’ﬁli‘tﬁprov@mcnts?ms‘ge‘e.:may. salvage.any material or-équipment, which shall be removed or

repiaced.. Lessor agrees to sign promptly applications, permits:or consents thatiimay be required

by ;‘amsncsai;fnoriﬁes‘ﬁn,conaectiani;ﬁmvsuc'ﬁ_,aj;mﬁions,;;ignpxggmggg ockipom additions
to thie Demised Premises and requasted by Tessée ifé assignécs or sibteriants. Atiths expiration
ofthxslxaseoranyrenewal thereof; Lessot agrees to:aceept the Demised Premises: with all such
alterations énﬂ/bffir’ii?.i:‘éveme'uts ‘made by Lessee in aownianocmﬁa e tofms héreof: Exceptinig
the foregoing, Lessee agrees to:surrender the 'Dén‘iised“‘?rcmiéési.fs;i:?:LéSSdr;«.iﬂr;’jfhgis,amgcpm_iiﬁén

as when received; ordinary Wear and’tear and ‘destriction: by firg.or zo_‘;ﬁe_g '§3§ﬂ3iﬁ&§»;ﬁ&¢{#)&é¢£

fiotify Téssor; »th:c‘..ﬁesses ‘may take whatever. 4ctioh ‘1t:?d_ae”rn§1;_i‘,¢\3$0mb3§?yt?l protect persons, e

Diemised Premises, fiinitire; fixtires, equipment, and/or. merchandise. Tessor:shall réimburse
‘the:Lessee he cost of said emiergency epairs within thirty (BO)days af receiptof copies of the
Bills and/or invoices involved ot the Lessee tay withhold and/or offset said amount against any
e,

7. CARE OF PREMISES: Lessee agrees to-keep: Demised Premises.in-a

'x_iédt.’aizé“cieanf condition,: andshallrcfram ﬁ‘ei:if.p%:i'rxjii!ii_x'zg;’any;x;gijs_gnt;g;eo‘g; fire hazard thereon,

<and shall permit po unlawful or immoral practice 46 be canied on'withify the Demised Premises

siibj wﬁ'tp?‘iqc,a_i‘_icfd:ixxfm?¢a,;= ‘Legsee my\mstallf it freestanding pylon sign af the lecation shown:

“DRAFT (NESISE),
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17

18
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2
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26¢

27

29

300

the Deniised Premises are destroyed.

on"Exhibit “C7., Lessor agrees:to include: Tessee’s freestanding:pylon sigh asva part-of any

submissions ‘or-applications made. on behalf of the Shopping Center andiuse its best-efforts: to

. have suchi‘signage inéhided ‘in any permitsior: consents obtained by applicable: governmental

utimate reioval of any personal preperty, eqbipment or fixtures; ificluding signs, Lessee agrees

{0 repairany:dainiage resulting therefom,

9:  DESTRUCTION OF PREMISES: Thc Lessor and the Lessee:cd

dind igrec, oach with the Sticr, thatin thé éveat by reason of e elements, fire or oier casualty,

5o damaged: that-thoy cannot-reasonzbly-be: repaired

‘Within, ONE HUNDRED EIGHTY (180) DAYS from the decurrence of slich casuialty, ‘then

cither party shall have i ight to terminate this Lease effsctive asiof fhe dats-of the:occurrenice

of sich: damase or destruction, and fhe. rent reserved herevinider shall be prorated and paid:or

‘fefiirided, as/the case may be; as-of suchi date. - If'the Demised Premisescan Teasonably. be

reconstructed to its former condition within ONE HUNDRED: EIGHTY (180) DAYS fron the

dite bf Siich' occarrence; then the. Lessor ‘shll repair and:restore the Demised Promises to'its

TY: (1805 DAY périod, 'If during thie period 6f such. iepair or reconstuction

{He Lessée iy deprived of the oceipancy of all or patt-of the Demised Premises fo:the extent that

the Lossee ia inable to conduct its regular business therein, the Lessor and the:Lessee covenant

and agroe it all reital payments shall b sispended ard-abated vatil sush time:as the Lessee

canirestimie and conductits regular business theréin,

{0, FREE AND QUIET ENJOYA

warrants:to {he Lessée that the. Lessor His a good sandssufficient title

and thavhe Will protect and deferid the: Lessee inihe use and quielenjGyirieit of said Dentised

Premises durifig the term of this Lease or-any extnsion(s) thercof:

11, INDEMNIFICATION: TheLsssaedunngihﬁ?ﬂmﬂmi and uny

DRAFT(NFSLIE} -
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1¢ 16 the Demised Premises, .



11

deaicity, g, wat

Renevwal Terms:shall add the Lessor as an-edditional insured under ifs Hiability policy forany:and

all cleims: and. demands, whetlier for injury’ (o' persotis of Toss of liféor damage to-property

‘Securting’ within' the: Demised Premises arising. out of the:use aid oosiipincy of the Demised

Premises by the Lesses. However, Lessee willnol be liable for any injury to-persons, Joss of life,

of damages to-property’ resulting f%jq;‘rz-Qgiaﬁsiﬁg;-_éijt;df‘aﬁy<_é<’:tifc‘rt?c"x‘nii‘sisiéh-é‘z-w;ﬁibﬁ
thig; part ‘of Lessor of Lessor’s- agénts’ of employees;-and ‘the: Lessor- sball indemnify and save

harmless the Lessee ffom any.and:all claimis and demands from-said act(s) oF orissions.of 431(s),

12, ACCESS'BY LESSOR: Lessor, and fhis suthiorized reprosentativiiof the:

Lessor, shall hiave the right to-enter the Démised Prerises af all reasonable times fo examitio the

Term or-any Renewal Termn, Lessor may sliow the Detnised Prémises to: prospective purchagers.

or tenant; and iwithin:
feaso n;isié_:ﬁoﬁ"cé:aavexﬁéﬁgg‘sa‘idfmper:y‘ ty:for sale or letting -
13.  UTILITIES; AND'WASTE DISPOSAL! Léssor, st Tiéssor’s cost; shiall

Y

furnish, isistall and maintain; or cause to'be maintained, adoquate wiility lines+and services fo

serve the Demiised Prémisss, richiding separaté metéis'to reasiure’sathe. - Lessée Agress to pay

for. all utilities used upon ‘the Deinised Premises by Lesse: inchiding, bur niot limited to;

and Sewer chdrges: Liessee shall provide for the:removal of its/trash,

‘zibbishiand gatbage from the Demnised Premises:

14, DEFAULT BY LESSEE: This Lease is made upon the express condition

that if

o shall neglect 1o make-any payment-ofirent: when due, or neglect-to keep and

fulfll any: of the. coveliaiits and Bigfesimicnts-herein provided ouiits part to/be Kept and fulfillee,;

jand shall femain i defauls thereof fora period ‘of fifteen (15) days after receipt of written notice

Afrom: the: Lessor;of any.such default, the Lessor, 1is ‘siccessors Or assigns' may thereupon enfer:

upon the: Demised Premisestand expel the Lessee: therefrom, without: prejudice to-any other:

‘remedy which the Lessor, its Successors or assigns, may have on account of such defauli

provided owevér, if“said Lessee after teceipt of wiitien Hiotification froniithe Leéssor of the: -

defauitor the alleged def;

and/or default and diligently contitives ‘said proceedings to cure, théa the Ledsor shall niot be:

i g

482

 thereof; but-such rights shall be exercised in.a:mammer so'as not:to: interfere With the!

ariod:may attach to the building or.crest on this Deatised Premiises 2.

has diligently commenced proceedings; to cure said alleged default:




£

i

12

‘hazdrdois matérial a5'is flecessary to/Lessee’s business:and shall be fully liable

crititled to-enter upon the Demiised Premises and expel Lesses thereftom; ot exercise any other
{

‘remedy whishithe Lossor might have:on-account of atiy such:default:.

5. DEFAULT BY LESSOR: 'This:Liase is mads’ upon “the ‘express

‘condition’that'if the Lessor shall neglect to keep and fulfill any-of the:¢ovenanits dnd spresiients

Herein provided on its part to-bio Kept i fulfilled, and shall remeln in default thereof for-a
period ot fifieen (15) days.after receipt of wiittert noticé froin the Lessee 6Fany Such default) the
Lesspe, its’ SUCCESSOTS 0F - assigns, iay tereupon cancel the Lease on.the: Demised Premises,

‘afid/or eéXercise dny- other. remedy which:the Léssee; 118 suceessors oF assighs; niay hiave on

Lom the Lesses.of the default or the allsged defeult Has diligently, corimeniced proceedings io:

“default and/or default and diligeritly continives said proceedingsitocure; then
e Lesses .,g‘naizs oot be:antidled 16 cancel the Lease -on the Demised Premises: or exercise any
otber remedy which the Lessce might have on/account 6f default,

6.  ASSIGNMENT AND SUBLETTING: Lesses sl have thi right and
privilegeito assign his Lease of sublet the Dénised Premises; inwhiole or ifi part, with the prior”
written consent of Liossor; provided, howsves; said cotisent by Litsor shallsiot be tnireasonably
Withheld, “delayed o conditioned: Notwithstanding the:gbiove, Lessseimay assign this Lease or-

sublet the Détnised” Preimisés to' & parent, affiliats or ‘subsidiary of Lesses witkout obtaining

Legssor's:consent”

7. EXTENSION ORRENEWALS: See Rider 1 Extension or Renewals:

48, COMPLIANCE WITH:LAWS: Leéssor shiall fiake and shall pay for

improvements and alterations to comply with all Taws; ordinances; rules or regulations of any

govermiiéntal dthérity. ‘Should the Fire Official.of Building Official tequire a Fire- Alar-

systetnor upgrading existing system it shell be the responsibility of the Lessor.as this shall b

-permanent fixture to:thebuilding Lessor shiall be responsible:for the disposal and removalifrom.
the Demised Preiises 6f any existing Hazardous Materials iricluding but hot limited to asbesios:
-auid for ay‘and all residual asbestos and/or Hazerdous Meterfals claims that arise in the futurg; if

sy, Lasses shill rict catise ot périnit any Hasardous Matosial to bs Brougbt upon, kept, of iised

‘i orabout the Demised Prerhises by Lessée; its:agents and craployees, except for such

Ie for all costs.and

DRAFEGWSLER) . 6/
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‘Agreement and. otherwise: complies With: the terms.and provisions thereaf, Mot

expenses related to the usé, storage, and disposal thereot:

19, LESSEE'S FIXTURES, EQUIPMENT AND GOODS: Dessee shall
Hiave the right 10 erect, install, maintain and opérete oii-the Demised Premises such'équipment,
fixtures audisigns 45 Lésses may deem advisable;: subject to local jordinances. Any-and gll.

fixtures, equipment and. go0ds installed’by: Lessce sHall be ‘and remain, the property of Lesses,

and Lessce tiay; at any time, remove any and all fixtures, equipment and goods installed By it iz
m0xdbout the Demised Promises; provided; that Léssee shall protsptly tepair dny: damiage. or

injury' to the Demised Premsises cavsed by such remoral.. Any fixtures and squipment furnishied

d equipment and fixtures ffom Lessor:

20. . SUBORDINATION AND NON-DISTURBANCE: If any Mortgages (ss

Beréinafier defined) s regiiests, this Lease shall be subject and subsrdinate toa firse mottgage ot

consolidations, replacements and exiensions thereof, provided such Morigagee complies with the.

following provisions:

(a) TheMortgages. or holderiof such first deed ‘of trust (“Mortgagee”)-shall bosa

‘Tecoghized finanéial institution ssuch -as. a ‘bank; savings and loan sssociation: college-or

‘iiversity, pensiony fetireert of trust fiutid; of insiraneé Comipany; and:

{6) ~ TheMortgagee acknowledges the Lease between Lessor and Losseeand consents

-afid agreesto thedetms; provisiots and conditions'of said Lease, ‘This Ledse Agreement may ot
‘be:assigned by Lessor without Lessee's: prior writien consent, which shizll not besunreasanably

withHeld;

{¢) 'The Mdrtgagee shall agrec to non-disturbance provisions in. favor of Lesses

‘substantially 4s follows: “Sc long ‘as Lessee continues to pay’the rent reserved in‘the Tease'

jiges shall ol

i forthsin. the Lease,

‘disturb the: rights' of posséssion of Lessee in Demised Prémises. a3y

‘notwittistanding -any- foreclosure, or proceedings in diew thercof affecting Demised Premises
“whiether ornot Lessse is‘made aparty thereto. Upon pasting of title 16 Dernised Pramisés to the.
‘Mortgagee of 10 any other party in any. foreclosure:or proceedings in lien: thercof, fhe:party

acquiting such itle shall’ thersupan, by virtue of gich atquisition of tifle 4nd. Without ihe

sot shall remain the'property: of Léssor and shall not be:zemoved:byLessee unless Lessee
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‘aggregate: it of two million (82,000,000.00) dollars

‘execution 6 aty fmhermsmncms of ﬂggumen{s;fi}c,ﬁ'sﬁméd t0-be:thie-Lessor £6¢"all ptirposes

:of Lease and the Lease shall 6o

21 Il\SURANCE The Lessor coveniahté and agrees with the Lessee that

Lessor shall have and maintsin'a fire and extended casnalty insurance policy fasuring dgainst all

tisks on the Demised Premiscs with coverage it 4 smoi

replacement vilae of said Demised Premisesand shall grovids the Lesser with & Cérificate of

Insuratioe for ‘each -policy. period evidenicing the bove::

ted: coverage 'and containing a

provision that said policy will ot be:cancdled without thirty (30) days prics Wiitten notice to'the-

Lessce. ‘The Léssée coveniants aiid agrees with the Liessor that i is the Liesses s resporsibiliis to

“provide insurance coverage on Lcsseesmerchandxse,ﬁxmesand equipment.

22 PUBLICTLIABILTY INSURANCE: (&) Throighout the Primaiy Torii

‘and any Reiewal Term thereof; Lsses shall miaititain insiranice against public-Lability for injury

o parson (including dedily) or damagerio property ocourting withiin the Démised PréfmiSes arising

‘gut of theise and' occupancy thereof by Lessce. Such, insurance shall be with minirium

sonal injuty, -death ot property

damascanchsorshallbcnamcdasaddmonalmsureduaaermepohcy 'ﬂﬁéss&'é;dalizﬁeiivtrj'@';

Lessor-acertificate:of insurance naming Lessor as'an additional insored and an-agreement by the:

insurér-that ‘said: policy will ot be. canceled without. thirty (30) ddys. prior wiitien notice

delivered to Lessor:
{B) Throughsut the Primary Term and any Renewal Term. thereof, Lessor::shall

maintaia inswrance:against public. Liability for:injury 5 person (inchudiris:death) 67 damage; to

property-atisingout. of the: asts or omissions:of Lessor or fisingout of the wss of the; patking.

arcas.and othet improvements and appurtenances as located within Exhibit “A”, including, but

not fimited“to: fhe Ingress-and egress as dsfined in this’ Ledse- by Liessee or its: licensees,

.employe&‘\ mﬂw; o cusmmm Such' ingurgnce s}zaﬂ bewith m:mmum ‘aggregate; lmmt of wo

wiiillion: ($2 000;000. 00} dollas for personel injury,. -death or ‘property damage and Tessee shall be

u&mcd /45 addifional ‘insured’ under- the-policy: Lessor:shall deliver o, Lissee a cemﬁedtc of

itisuratioe nafiing Lésseé:as-an. additional insvred -and ah-agreeinent by the:insurer that said

-policy-will not be canceled without tairty (30) days prior- written rsotiiceifd‘eii&afed_- to.-tfs‘-s‘sec;

23.  MUTUAL WAIVER OF SUBROGATI

DRATFTQWSLSEY: -
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of at Teast cighty percent (80%)of;
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427

hereby agree to'amiuinial weivér of subrogation and:doHereby reledse the offier 40 its reépective

employées, agerits-and every person clainiiig by; throuigh or. under either: of them: from any-and

auliabﬁltyorresponsxbzhty {to'them.or. anyonec]mmmgby, throtigh or-uader tishy by ‘way of
subrogation or:otherwise) from any loss or.damage to:dny é@p’@x«'ii@é&~ oz personaly-caussd by
fire'6r any othet insiized pesil coversd by any insuran ce policies. fioi thé: betiefit of either party,

even: if such los§ or'damage ghia

used by fault:or negligence of the other paity, its
emnployces-or. agent thereof!

24 EMINENT DOMAIN: If 2t any Hime any.of the Demised Pretaises shall:

‘e taken: for-any public-or quasi-public uss under any statuté of by gt of eminent domain or

private purchase:in liew thereo!, the Lessoe:shall be-entitled to terminate this Lease effective 4861

iﬁ@ﬁéﬁ@»oﬁtﬁé'-,t:akm;g;:«atnfﬁ-féptioﬁ;;by};g;vinﬁg}w;ii;é«ri niotice 1o, Lessor withinssixty (60)-days; and.
4ny uneargied rent or-other charges paid in‘advance shall bé refiinded 16' Lésice; In'the eveni that:
Liesses dosé siotelest 6" tormiinats this, Loaso: as aforesaid, fhe’ Lessor shall immediately

commence-and diligently prosesite to comipletion the repéir-and restoration of the remaining

‘portion of ‘the Demised Premises 1.4 coﬂdi'ﬁéﬁ.."'ééﬁ;pafébié' 1o ‘their ‘condition at*

taking ind thé Lease shail continue; but Lessee shill be entitlod o such provesds:as it is entitled

‘toirecover from the condemning aiitiority.

“Exchibit “B” bé taken for any public or quasi-public use, under:any statute ‘ot by right of erninent

~:d@mai‘t;_"g_t;pﬁyaig@pumﬁase ‘in lizi thereof soas id,fmétéﬁaiiy&- snbs.annanymtczfercmth ihe.

arca by anamount:of tweilty percént (20%) criére or.reduce thie number-of cars which-may-be:

conventenily parked by an aimotint of twénty pétosil (20%) oF tore of tedude the Huriiber oF éats.

percent(20%) ‘or:more, the Lessecmayat ils option terminate this Tease by. giving sixty (60).

days written notice:fo: Lessor and shall be liable for rent only up to'the tiie of such taking.

“The:continuance-or- terminiation of this Lease as above: provided shall'not operate o

dépl_*i:yeﬁli&"é"sﬂééi of this Tight to. make claita -agaisist the condenning authority for any*démages

such-termination.. IF this Texse is not teiiiinated as ‘above provided,  Lessee. and Lesor shall

“DRAFT (NFSESEY
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“the. ngﬁt%iﬁifﬁ@iﬂﬂ.ﬂtié=’6ffcf?t6}}é'a"s’e thepropérty described in the enclosed Lease Agresments.

‘this Lesseatd dot

agree upoi-a propition of réiital proportionate ‘to-lhe teduction of usable: fi

common areas; parking arcas and acoess.

25,  REGORDATION OF. SHORT FORM LEASE: Lessor agrees with,
Lessce that Lessee may-record:this Léase/in short forth.

'26;  GENERAL PROVISIONS:

{#) These enclosed Lease Documents aré time sensitive, if these documets are not

completely execuiodand retumned to Fred’s within a fifteen (13) day, period; then Fred’s reserves’

(6)  Lessor shall pay ail fees-and comimissions for bringitig-about the: axesution and

elivery of this Léase’and shall indemnify:and hold Lesseeanmless fromasiy and all claims for.

‘such fees and commissions byany broker or agent with Whoin Lesssr Hds dealt.

‘Tne:captions of this Lease are inserted for'convenience only and are nots part of

©

Einasy way limit 6 enplify the

‘such person; corporitions, of entities, and the liability of such perions; corforations. or. entities,
for:compliance: with.or for the performatice of all the:ferms, coveriants andprovisions of this.

Lease shall bejointand seversl. «

(8 Allprovisions ofhis Tease shall be constried a8 covanants and sgresients s’

though the:words importing-such covenants and agreements: were, used in separatersections

ofiall the'partics hiereto,

hereof; anduall the:provisions hereof:shall bind and inure to-the b
their respective heirs; legal represeniatives, Successors and assigns..

(f)  Noamendmentior modification. of this Leese shiall be:effective unless:in writing:
and excguted by Lessor.dnd Lessce:

(&)  The sections of this Ledss are intended to: bé: severable. If'any section or:

‘provision of this Lesse shall be 1eld to be unsiiforceable by any-court of competent jur

would rendetitivalid,

DRAFT:QVISLER)
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@) '1mchaseshazibeconszmedundcrandmamrdancem:hmlaweofthesme

of South Carolitia.

@) Anyriders attashed o this Léise ate mdde a part’ hca'ccf as; fuliy as if: wopied

veﬁ;amn ‘heréit;

) i'z‘f;z;éss‘dr;zaf*zxss;:eim@a;egm;;;/g;;ﬁ;es,z@y,.wsjgm-'agéiizs_t;’tﬁcﬁf@m&,wﬁbﬁe‘ig.@

aly way connestod with fhis Tease; the unsiceessful party-shall reimburse the:prevailing party

=;x_il.;reas;onai‘ale;.a:mmey:s‘;iegs; cé,sﬁt}:;and;expmes in connsction therewith,

\mtmg to:beidelivered{in person, sent by express _evemi ght : dshxery or:mailed by certified or

registared U.S: /mk-.-‘poaégéfvi'Pr?pmdg with ‘retiim Teceipt requested; ‘to. the partics at the
following addresses, orvio such other sddresses as: they may hereificr $pecify By notice as.

grjox;iaad.,here_in' to theothér party.

1o Tessor: WILDEVCOLLC:

Ifto Lessee:

Notiees shall.be deertied.t Have been both given and received (i) when defivered o person, cor

if Seﬂioycxprcss o#fg:‘n‘ii_ght delivery, when'réceived; or (1) if mailéd; when received:

THIS TEASE shall inure to;the benefit of and be binding upon the parties heretd,
ihéir:neirs,‘:.,éﬁ(c’cMcm‘,:a;d’zriihjstrgtors;‘succeésgrgéegd'a.ssiggs;;
IN TESTIMONY ‘WHEREOF, the partics Havé set thiciv harids this day, aiid. yéar

fifstwritten:.

LESSOR: WILDEVCO, LLO: ' LESSEE; FREDS STORES OF TENNESSEE, INC.

DRAFT IS LSE)
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Eroperty Deseripion
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RIDER 1

EXTENSION OR RENEWALS: It-is-understood andiagreed. ihat e Tesces

stiall have the right to extend the term of this Lease for an-additional:petiod iof five (3) years;

day of August; 2013, and provided forther, tiat the amount of rent payable during each year/of

the: exterision. period IS to be Seven Thoikand Theee. Himdred ‘Thirty Three: and | 34/100

33:34), Dollars permonth. " The Lessee <hall have the right to sxtend the teii 6f this Ledse:
for ‘2. 3¢cohd-additional period of five.(3) years; beginning on: the 15t day of September, 2020,

provided the Lessee notifies, in wiillng, the Lessor of its intention to-éxtend sime, said nétice 1o

be:given at least thirty (301 days prior to'the 31st day of August, 2020 and provided furthier; that

extend Same, Said motice to-be given & Teast'thirty (30)-daysiprior 10 ther31si day oL Angust,

2025 arid;provided further, that the amount of rent payeble during’eachi year of this extension .

't 56 Bight Thousand 44 00/100 (58,000.00) Dollass pér monihy

DRAFTNISERR)
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RIDER 2

‘COMMON AREA MAINTENANCE:: Common'ares tnalntenanice cost (CAM) shiall
be the total cost of operating and maintaining the Commen Aress of the Shopping Center
including; batviot limited to; the following: gaa:deﬁiﬁg:au&ifaﬁas‘cgp‘;ﬁg;ii;g‘}igzi_ng,;cjléaniixg,,
paaiidig; siriping, policing, removiag garbage ard Q.tﬁcfér#ﬁsefsiné__tirfash;az:éznmrii;giénéw;»

repaiting.and malntaining equipmeiit of the' Skiopping Center, paving and faiisiaifg Ho

parking area-and‘walkways, cutfing and:caring for the Jawns-and garden areas and cleaning.

.ditches.. Ttis anderstood fhat all 6f the costs-and gx;jgﬁggs”cf opemgngandmmmalmngthc

Common: Areas and fecilitics of fhe Shopping Center shiall be cansidered in dsiermitiing Lestee’s
prorata:share of such total cost, regardless of whether Lessee is divesily benefited by ny such
‘ot or expense. -Managoment and ddiinistiative fees; roofrepainand/or replacenent and any.
‘considerec a’commnon area migintenance cost or:expense.-

Lessee shall pay Lessor a CAM tharge whichshall be Licssen's pro aia shate of

‘the fotal cost of operating and maintaining the cormon;ateas of the Shopping Certer, subject to

ior Two Hundred Sixty Sixtand67/100 (SZSG;S])_";D& Iars pérmonth Qh(if}:‘g;;thé;‘ﬁis_t exterision’

period, if excrcised, Lessee;shall pay Lessor.a CAM ‘charge subject to:a maxizium charge:of

‘Four Thousand:and 007100 ($4,000°00)’ Dollars per year, ér Thiree Hundred Thirty Thiee: and-

347100 (8333:34) Dollars pér month. Diingthe second ‘sxtetision period, if exeicised, Lessee:
shall pay Lessor a CAM charge subject to.a maximum chargeof Four Thousand Eight Himdred

Dollars pér

500.00) Dollars per year, 6 Four Hiridied dsid 00/100 (3400.00)"

otk Diring/the third extension-period, ifexsrcised; Tesses shall pay Lessor:a CAM charge

‘subject to'a:maximum charge of Five Thousand Six Hundred-and 00/100:($5,600:00); Doliats per

Yedr, o Four Hundred SixtySix and 67/100($466.67) Dollars per miviith. Lessos éHall pay the.
CAM charge 6. Lessor in. equal monthiy installments, which shall be:psid:in-advance on or
béfore the: first: vdgy_,cfﬁ:‘eachrhamh* ‘ss'egiiiﬁmg&&th* the:primiary. Lease Temn. .’Wim;n.,fiﬁixtyf{sﬁo;

ddys aficr the-enid of ‘each cilendar-year o the Primary’ Term following the first.foll calendar

v

yéar of the Priiary Term or any cXténsion(s) 'of this Lease; Lesso

DRAFT(NFSLSE)
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copies..of inveices: for all CAM, expenses and a ‘staterment, itemized in detail reasonably
:'>saii§ﬁj@m}ry 't-é;-:ﬂiiés‘&:'eégsétﬁhg; forth the total-expenses:for CAM chargesfor such calendar yéar.

I theigvent the estimated CAM charges paid by Lessco dicing 4ty Ledse Vet are greater than

Lesseo'siactual sharé (siibject to thie maximun amount reférenced‘above), Lessot shall reitmbirsé
‘Lessee for such overpayment as ths e he statement is Tumnished to Lessoe., Lessed's pro-rata:
‘Share:shall b¢ the procict obtained byﬁmuflff};}!}ﬁngfséiﬂ[GA:M»;_chhf@L:‘fc’xf Such calendar year by a-

fraction, the:numerator. of whichi:shall-be the ‘'square fooi arza of the Denised Premises and the:

deapminator-of which shall beithe square; foot erea of tho ‘Shopping Center, s depicied on

Bxhibit "B" Hereof: ' CAM expenses exceeding the meximun amounits esiablishedabove shall be-

the sole:responsibility of the Lessor.

‘Maximum CAM chsrges forperiods Tegs than calendar yeat (twelve moths) shisll
be the pmén‘ct,»:bfz;iﬁi&aﬁnuiaaer,;of'mcnﬁ{:e;iin:f}igm_ period times’the maximum ronthly charge 25
described sbove.

1f’ths ferm Of the: Lease-shall begin.at’a time;other than the béginning of &
scalendar year, CAM charges for that yearwill be paid only for those months of thatiyear, number
ofmonths; :hgt._c\{insfés mmrc;;t;mymcm

If the ierm.of this Leaseshall terminate-at 4 time:othes thatithe ending of acal eudaf)wr

‘Lessor shall furkish 16 Lessee a Stafement, iteriized i detail reascnably satisfactory to Lessee;
‘sefting forth the total ‘exponses for any CAM eharge. forsuchi yei aid & propo provation snd

‘apportistiientof said"CAM charge for the period of occupancy by, Lessee:

RAFTRESLSE)

(&




n

a

A
12
13
14
15

16
17
1%
19
21,
35
23
%

2
26"
27

28
29
1%
37
32
33
34

36
37
38
29
0
41
32
44

Snding, 25 the case may be) of « calendar ye:

RIDER3

INSURANCE: Lessce shalk pay its pro-saia share of all increasos. (caused by

Insuraiice’conipany rate inieresses) in fire and-extended casualty fasaran ceprémitms: afer the

‘base year on the Demised Premises. The bise year shall be the first fill ealendas year following

this: Coinenceinent Date-hereof. “Upon Lessor submitting & copy of any-subsequent:calendar

yeat's paid fireiand extended: casualty i insurance preminmson the Dérmised: Prezms“s 10 Lesbee

along with comput.mons w;dcncmg Lessee'sof any. mcrease over: the 'base year, Liessae shll-

promptlyreiniburss Lessor its share of payment of such. inoréases.. ‘T ho event Will Lessee be:

obligated: 16 pay increases i ihsurance: premitinis cavsed by Lessor's. decision 1o increase it
coverage tomore than 80% of replacement valueiof aid Denised Preraises.
If the serm of this Loase shall‘terminate ata time c.ifficr'*mlz»:ﬁg';éﬁégi@ﬁng'jgor

ent’of said firs and extended

‘casualty risufande preininms for the year shall be made to over the fractionof & year inchudéd

withiri.,

DRART:ONFSLSE)

L}..




a7

28
2%

‘any subsequict tax yeer's paid taxinvoice reedipti

Lessoens

Lesser's:resporisibility: 7 said taxes shall be dispiited by Lessor, Teseor shal

‘with documentation of said protest, and shall notify Lessee of the outcomies

RIDER 4
TAXES: Lessee shall pay its share.of all ingreases i real property: taxes which
may-be Tevied or assessed after the biise yéar by iy lawhil autliority against e Tand and

improveinents of the Shopping Center. ‘The base year shall: b thie firs fullireal property tax year

- following tfie Comimencement Date efeof,.

ixz;ge_@'éhzl‘i}pmmpﬁy pay ity éi:’a‘t’e’f,féj"-‘I;:é%dr’,r"i_‘ii'a‘on’ffbcégo‘f subniitting a:¢opy ¢f

Lessee along with computations evidencinig

iare:of any, inCreases over the base year. Any. réquiests receivéd by Lesses from Lessor.

Hat-are’more. than two hundred forty (240) days past payment daie will not’be considered

ovide Lessee

'*s'ixt}'i(mii’&gs“dﬁfe‘sélﬁiﬁcn; '
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37

4

50
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STATEOF.

COUNTY OF_ 4/

hg, the undersignod authority, in aud for said. Staterand
_dnd 2oMerry | respectively; of WILDEVCO; ol

‘and ‘on behalf of said corporation: an

do, ‘ackny wledged fhat thcy gned, scaled

d

Z 'mg mstrumcm on the:
g o corporatmn S:ovnvoln mtaryiact ahd déed.

Witness my hand anid official seal.his the /4 £ diy of Y5

NOTARY PUBLIC

My commission expires:

éée///:a

STATEOF TENNESSEE
COUNTY OF SHELBY

Joiy ippeared before: me; the undersxgned :auﬁmnty, -Anand for “said -State and
the- wzthm named. Johin.D. Reijer - President; 'Secretarv,
v, 0 ‘STORES.OF TENNESSE Wc,aco'poraﬁ n,wl_ : {
nn and bewmg ﬁxereunto{

: .fcregamg ingth
forthe purpose thersin: mentxoned «:S sazd oomomaontsmm volunta:y ‘act 4nd dasc

and:year and for the purposes therein: menuoned a8
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i
A8
20

21

" ‘SGYWQGBWILDEVCO,

STATEOF
COUNTY-OF

SHORT FORM LEASE.

hereinafier referred toras: Lessor; and: FREDS' STORES OF TENNESSEE, INC. wiisse:

#ddress i 4300 New: Getwell Road, Merphis, Tennessée 38118, hereinafter referred fo as
Lessee..

“For and in consideration of One Doliar ($1.00):znd "other. good and valiable

considerations paid and to beipaid by Lesses 6 the Lessor, the Lessor does demise and Lease

- “tntoithe Lesste and the ‘Lessec does lease and take Trom: éh‘:e‘fﬁe'sscréﬁe_j_;;rdpé‘f_ty‘fa'sr’déﬁc‘ﬁbéﬁ- i

“Exhibit A hersto-atiached, pon the teims and conditions more pariicularly set forth in 4

certain | AGREEMENT dated

TO HAVE AND TO'HOLD the above described: premises imto’thé Lesses. i a-
form of Teri-(10) yedirs comiméncing on the Tt day of Seplember; 2005/ and ending on the 31%

day of Augusi, 2015 withthres:(3) additional options 67 five

')vexs ach;
IN'TESTIMONY WHEREOF, the aboveinamed. Lessor and-the'above. named

Lessoe. iave caused Ahis:ifistrufnetit b bé-exesuted in diplicate on, the: day and year:set-forth

2boves

DRAPT(RISLEE)

¥ LEASE made tis _ day of . 2005

LICWhose-address is:238 Pendlcisn StrcctI\W,Axkcn, 5C 29801




29 ’ Pcmo*xahy appcare_d before: 1me; the: undcrsxg;aec authority, |

STATEGE &

[

COUNTY OF_Aikes

P '911333’ ‘appedred: Before me, the lmdm'sgneé aufhonty, in a.ud for -5
i within némed. j’:ﬁa' and %m«»‘,v GG :

w3 e N NG

si corporation:and bcmg
“the "~sxgned, seakad :md

T . day and’)'ycar A for ‘th
16 sa. corporatzon S'own voluntary actand deed.. '

Witnessimy hand'and official seal thisithe /5 viii 5 2005

B OF TENNESSEE

2 COUNTY OF SHELBY

‘in and for vsa;d Sfate and

i within. nafed John D, Reier and Charles 8. Vail
3 FRT”’Q §TORES OF :

“DRAFTINFSISE)




LEASE AMENDNOENT

THIS AMENDMENT OF LEASE AGREEMENT misde this 12" day of May, 2005 {the
‘?;Ajgifé_énie'n:’f),sbyf‘a’xidi-béiw@h- WILDEVCO; 1. ,Q,;,a,_s S Lessor,”? and FRED'S' S’!‘ORES OF .

Lesor ledsed 1o Lesses Ceriain promises Jocated infthe City

wih Carolinay and more particularly desciibed i the Lease, aicop

WHEREAS; Lessor did Lssee desivé to-modify the I

o furitier;

rarties hereby

e as follows:

is'delersdiin fis enfirety and replaced:

st Blowing:

povements-of the Shopping Center:.

before Septémber 1,2005. I building is ot complete and delivered on-

ihe Base Year shall be 2006.

taxes shall bs. digpﬁw&*l_’i}“1;'es§é'x‘;_vae"s§6“n’éhallf‘p’rfo%’ide.-Lessee with dbsimentation of said piotest,
‘i shall Hotfy Tessee of the outcorie f 8aid dispute within sixty (60) days of reslufion.

If‘thie termof this Lease shall begin on and/or teminate at -, time: ofher-th

‘ending; as:the case:maybe) of a'tax yéa et apportionment of said real estate taxes:for the year

shall Ve madeito Eover the frastion S ayear inelided withi

All ofher terms and'conditions of the Lease remainunchatged and dre hereby ratified and.

‘reatfifmed;

wiEoN Sl

523

d gpassessed after

i the beginning (ot




IN WITNESS WHERBOF, the partics herein have executed this Agresment this day snd year

ATTEST: _

By Bl g Bl

ARLETONEC et




,.2005:

My comission expires:

£)10} g0

STATE OF TENNESSEE

COUNTY OF SHELBY.

Pcrwndll _y‘:&ppaared befcre me ihe mxdemgned autlmnty- ina

;'the purposes\thermn meﬁuoned agsaid oexporanon s own voiumaw act gnd: deed_. "

Witness: -my hand and:official seal this the . /«2’4‘ day:of . M&}/ (52005..

‘Memphis, Tenniesses 38118

WILLISTON: S0 (Rthend)’




Vp,(_,r,mcntlx qummng,on Apn,l\ 1,2009,, the:pames a_gme that the Rental Hfora

AMENDMENT TO LEASE AGREEMENT
CTHIS AMENDMENT TO (LEASE AGREEMENT i3 mads 4% of March & 2009 ({he;
“Amexzdment”), by and  between WILDEVC O LLC (“I.ﬂsmr”) snd. FRED'S STORES. OF-

TENNESSEE; ING A Tennes_sgc~_com9rgt@9_r\ (‘;,‘Lz;ssex:”v)‘ .
WHEREAS, by that ceitaid Lease: Agreeniént dated February 7,. 2005 fogether with -any and ali

fam‘enﬁmﬁms tiiereto; fqgﬂ.;:Ctiifeiy; the “Luxse} Lessor lcawéw Lessee certain premises located-in

WHE}{EA Lgssor_and'};gssec_éesm -_1omdd1f5_'rlth<: Lease 1o the edtent provided herein:

'NOW THEREFORE; it consideration of the matual covenants and promises contained Berein

acknowledged; (be parties hetety agreeas follows:
1. Thepariies acknow]a&ge that the current terii. ofithe lease currenﬂy cxpxms on; August

31,2015 dud thatithe suivenl Reutal for such-eirfent %.um period: 18‘8(:‘\«'(:!! ]

w0 {2} year penod shall ‘be

armendéd 6/Six THousand, Thiee Hindred Dollars (S6:300:00) per miohiki:
2 .I;ééé’dr’ii"epi‘eséﬁis, Warranits and Sovesants to. Lésséé zﬁa‘tf{i)’?ness'ari%s’ the: sél'é" ri'gh‘t and




N WIFNESS WHEREOE; the parties Bereiri bave execnted this Agreer

forth abave:
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“WONAYEYON, SOUTH CARDUNA 20829
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s s x
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INFORMATI 0"4 OR ACTION REQUIRED:

VIOLATIONS CORSERVED:

s P g 3ips . - . N4
WORKIANSHIP QUALITY AGCEPTARLE: YEG S& NG See Vioiationslisted above)
MARGINAL ‘rne Information or éwmr‘ Feguired lsted aboval
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B2/95/9865 B33 706-738-2836 - AUGUBTA AMERIGAN BaGE @5

””z*ﬂhnstepher D. Booker

3319 Perkins:Road
Algusta, GEOIGIA S

23 Pend!emn SueetNW
A)ken, Setith Carolina’ 29801

RE: Wiliston Retail Center

Attached'is:a copy- of the: design contract for yo ds. 'We are setto-begin design as
soon as we reccive the retainer payment listed i Atticlé 6.of the contract.,

If you have any.questions, pledse callme at'706-798:6792 at yourcon\'emence

Z\DRAWINGS\00-RETAIL\Tad Biisber » Fidls\03242005 biarber duo
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h
o
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- 7068.7986782
Augusta Georg!a 30006 ‘ 708.798:2836 fak
A Augamerica@aol.com
January:24; 2005

Tad ijber
{803):644-6055 fux
(803):644:5575 office;

RE? Proposal for Professional Services

fSc@p@ ef Architsctura! S@wnces

AD : ;detalls (Ammcans with Disabilities Act)

Scope of Engineering Services

ZPIumbmg phm and dctmls
V_Elecmcaliplan and details:
~ Strictaral Foundatwn Plan and detiils

@ ®: .9

Totsl Fees  $12,500:00

Please note: Civil Engineering is NOT included in this propessl:

Thank you for the opportumty to submit this praposa! if you: bave: any. questlons,

Chnstopher Booker: Akéhttects Lee




0771872005 18:49 FAX 803 €48 3178 'HUTSON-ETHERREDGE: ‘C0"'S @0z

: 3319 Perkms Rcad ‘708:798.6752
! : jorgia 30908 ?'06 7982836818,
Augamenca@aot,oom

July 15, 2@;5

WILDEVCO, LLC.
235 Pendelton Street NW
Aikén, South Carolina 20801

RE:  New Retail Center— Williston, South Carglina

Tivoice




0771872005 18:49 FAX 503 648 3i79 ‘BUTSON-ETRERREDCE €676 @0y

¥

ER -

706 7986792
7%,798.?835 fax

R@dumon in conttact fem :
‘Foundation Plan: (tobe compiewd upomteoetpt ofm metal bldg

Bound Prints
4’complete sets bond (to owner‘ - i 80:00

'Eotal Due and Payable on Receipt of drawings.

Balance to compléte {568 below) - RS 1 B —-$1,000.00

Thenk You Foryourp rompt payasent

¥




STATE OF SOUTH CAROLINA )
)
COUNTY OF BARNWELL )

MARTHA M. FOUNTAIN and CURTIS
FOUNTAIN,

Plaintiffs,
Vs,

FRED’S INC., and TAD BARBER,
Individually and d/b/a WILDEVCO, LLC,

Defendants.

FRED’S INC. and TAD BARBER,
Individually and d/b/a WILDEVCO, LLC,

Third-Party Plaintiffs,

VS.

TIPPINS-POLK CONSTRUCTION, INC,,

Third-Party Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT
Civil Action Number: 2010-CP-06-101

AFFIDAVIT OF DENISE M.
BROCKWELL

Personally appeared before me, Denise M. Brockwell, who after being duly swom

deposes and states as follows:

1) 1 am over 18 years of age and competent to testify as to my personal knowledge of

the facts contained herein;

2} Tam ﬂie paralegal for Matthew C. LaFave, counsel of record for Fred’s Stores of

Tennessee, Inc. incorrectly identified as Fred’s Inc.;

3) 1have, at all times, been the paralegal assigned to assist in the above-entitled action;

4) Among my roles as paralegal in the above-entitled action I am responsible for the



.

\foilowing:
| a. Generating pre-bills for this matter to be reviewed by counsel;
b. Submitting finalized invoices to Sedgwick Claims Management Services as
the third-party administrator for claims involving Fred’s Stores of Tennessee,
Inc.;
¢. Receipt of payments for invoices;
d. Reconciling payments in the firm’s billing software against outstanding
invoices; and
e. Generating reports, as .needed, fo identify invoices paid versus those

outstanding.

5) In my capacity I produced the Invoice Details Report as of 06/02/2016, as proﬁucéd

6)

7)

8)

9

to the Parties in Defendant/Third-Party Plaintiff’s Second Supplemental Responses to
Requests for Production on June 2, 2016. |

The Invoice Details Report produced is a true and accurate calculation for invoices
billed and paid in direct connection with the above-entitled action.

The Invoice Details Report indicates Thirty Six Thousand Seven Hundred Sixteen
and 82/100 (536,716.82) Dollars has been billed in litigation fees, costs and expenses
in the handling of the above entitled action.

The Invoice Details Report indicates Thirty Six Thousand Six Hundred Ninety-One
and 82/100 (336,691.82) Dollars has been paid in litigation fees, costs and expenses
in the handling of the above entitled action.

The bills produced to and paid by Fred’s were not broken down so as to distinguish

between actions undertaken in the defense of the suit brought by Martha M. Fountain



and Curtis Fountain and those to advance the Third-Party Complaint against Tippins-

Polk Construction, Inc,

Further, the Affiant sayeth naught.

Denise M. Brockwell

Sworn before me this the £ 4. day
of June, 2016.

“Notary PuBlic for South Carolina -

My Commission Expires:




“

Crowe LaFave, LLC
P.O. Box 1149

Columbia, SC 29202
Ph: 803-724-5727, Fax : 803-724-5726

Invoice Details Report as of 06/02/2016
Entry Amount Yax
inv.Date  invoice # tabor Expensa Labor Espemse ' Discount.. | _ - Total pald
Client : Fred's Stores of Tennessee, Inc

11/30/14 10520 $1,267.50° $31.93 $0.00 $0.00 $0.00 $1.299.43 $1,298.43
01/04/15 10530 $3,690.00 $0.00 $0.00 $0.00 $0.00 $3,680.00 $3,665.00
02/03/15 10707 $652.50 $4.76 50,00 $0.00 $0.00 $657.26 $657.26
03/02/15 10794 3$585.00 $0.00 $0.00 $0.00 40.00 $585.00 3585.00
04/01/15 10844 $510.00 30.00 50.00 $0.00 30.00 $510.00 $510.00
05/05/15 10933 $2,338.25 $488.82 30.00 $0.00 $0.00 $2.825.07 $2,825.07
05/02/15 11014 $65.00 $0.00 30.00 $0.00 $0.00 $60.00 $60.00
07/01/15 11082 $525.00 30.00 S0.00 $0.00 $0.00 $525.00 $525.00
08/03/15 11140 $105.00 $0.00 $0.00 50.00 50,00 $105.00 $105.00
08/01/15 11195 $315.00 30.00 $0.00 $0.00 $0.00 $315.00 5315.00
10/01/15 11263 $1,365.00 $92.74 $0.00 $0.00 $0.00 $1457.74 $1,857.74
11/02/15 11314 $1,815.00 $171.57 $0.00 $0.00 $0.00 $1,985.57 $1,986.57
1201715 11383 $1.560.00 30.00 30.00 $000 - 4000 $1,560.00 $1,560.00
01/04/16 11423 $1,335.00 $0.00 30.00 50.00 $0.00 $1,335.00 $1,335.00
0z/o1/18 11503 $7,905.00 $2,157.49 $0.00 $0.00 50.00 $10,062.49 $10,062.49
g3/047/16 11575 $555.00 S0.00 50.00 $6.00 S0.00 $855.00 $555.00
04/01/16 11636 $8,640.00 $105.15 $0.00 $0.00 $0.00 $8,745.15 $8,745.15
05/02/16 11728 $442.50 5061 $0.00 $0.00 $0.00 $443.11 $443.11
Toratfor Fred's o $33,663.75 $3,053.07 5000 $0.00 . $0.00 $35,716.82 $36.691.82
Grand Total $33,663.75 $3,053.07 $0.00 $0.09 $36,716.82 $36,691.82

$0.00



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL

. Civil Action No. 2010-CP-06-101
Martha M. Fountain and Curtis F ountain, :

P].aintiffs,
Vs,
| » | AFFIDAVIT OF
Fred’s, Inc. and Wildevco, 11.C, REGINA HOLLINS LEWIS
- Defendants, Third-Party Plaintiffs,
Vs, C

. Tippins-Polk Construction, Inc., and Rhoad’s
Excavating Services, LLC,

Third-Party Defendants.

PERSONALLY appeared before me, Regina Hollins Lewis, who, being duly. sworn,
deposes and states that she was retained counsel for Wildevco, LL.C and Thaddeus Barber in the
above-referenced matter a.ﬁd that she has been a practicing attorney since 1987 and is a member
in géod standing with the South Carolina Bar. She further states that approximately ninety
percent (90%) of her practice is devoted 1o tort defense litigation. She further states that her
hourly rate on this matter is One Hundred Seventy-Five and 00/100 ($175.00) dollars. She
further states that her partner, Lee Ellen Bagley, acted as co-counsel in this matter and that her
bourly rate is One Hundred Fifty-Five and 00/100 Dollars ($155.00) and that associates Randi

Lynn Roberts and Robert Blain also worked on this matter at the hourly rate of One Hundred

Forty-Five and 00/100 Dollars (3145.00). The paralegal’s hourly rate in this matter is Eigﬁty»,

Five and 00/100 Dollars ($85.00).

569




-q‘.

The charges incurred and time spent in this matter in defends ng the cIaim-é of Martha and
Cu.rﬁs Fountain against Thaddeus Barber and Wildeveo are as set forth in the amounts listed
below and in copies of the invoices attached hereto. The undersigned has reviewed the invoices
and has omitted from this calculation alli tees and expenses related to W;iigievco’s pursuit of its
third-party claim against Tippins-Polk. Further, where legal tasks performed were undertaken
both in the defense of the claim by Martha and Curtis Fountain and in pursuit of Wildevco’s
third-party ¢laims against Tippins-Polk, or a portion of the tasks related to the third-party claims

against Tippins-Polk the amount has been reduced by 50%.

Attomey Fees: )
Paralegal Fees: i
Expenses: .
: o
TOTAL CHARGES: s 5, 47182

THAT FURTHER THIS AFFIANT SAYETH NAUGHT.,

M%‘}ﬁ%ga%wf

Regua Hollins Lewis

SWORN TO beforeme
this 7"ay o}fJunc 201
AL\ «mmu/‘

T\‘otary Public for South Carolina
My commission expires: 3+/-/Lz
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BARNWELL COUNTY
Court of Conunon Pleas

Doyet A. Early, III, Circuit Court Judge

Case No. 2017-000688

Martha M. Fountain and Curtis Fountain . . . ...... ... ... .. .. eeveeoooo....... Plantiffs
v.

Fred'’s, Inc. and Wildeveo, LLC,. ............. ........................... Respondents
V.

Tippins-Polk Construction, Inc. and Rhoad’s Excavating Services, LLC..... Third-Party Defendants

Of Whom Tippins-Polk Construction, Inc. is the Appellant.

CERTIFICATE OF COUNSEL

The undersigned certifies that the Record on Appeal contains all material proposed to be included
by any of the parties and not any other material, complying with Rule 210, SCACR.

WALL TEMPLETON & HALDRUP, P.A.

s/Morgan S. Templeton
Morgan S. Templeton

145 King Street, Ste. 300

Post Office Box 1200

Charleston, South Carolina 29402
843-329-9500 '

Attorneys for the Appellant



