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STATEMENT OF ISSUE ON APPEAL

Assuming defense counsel made a proper request for a limiting instruction regarding
prior conviction evidence during trial, any error that could have resulted from the trial judge’s
failure to present such a limiting instruction to the jury was entirely harmless under the particular
circumstances of Appellant’s case because the jury was never asked to consider the evidence of
Appellant’s prior convictions for any purpose other than for the purpose of impeachment, the
jury could not have logically found Appellant’s prior convictions for burglary and grand larceny
constituted substantive evidence of Appellant’s guilt for the strikingly different offense of first-
degree criminal sexual conduct with a minor, and the evidence of Appellant’s guilt presented
during trial was abundant and compelling.



STATEMENT OF THE CASE

In December of 2014, Appellant Jacob Michael Hendricks was arrested follo,wjng én
investigation into allegations he sexually abused a minor child during a camping trip. In April of
2015, the Pickens County Grand J ﬁry’ indicted Appellant for one count of ﬁrstfdegree, criminal
sexual conduct with a mino;. On July 27, 201 6, a jufy trial was commgnéed in thé Pickens
County ‘C’o,.urt of General Sessions with the Honorable Thomas A. Rus_sb, circuit court judge,
pres_iding-. At the‘conclﬁsion of the ;chree-day trial, the jury convicted Appellant as indiéte_d.
Following the verdict, the trial judge sentenced Appellant to a term bf imprisonrﬁent of twenty-

- five years, Appellgnt then filed a timely notice of appeal.



STATEMENT OF FACTS

At the conclusion of an investigation into reports Kristy Young (“Mother”) was
physically abusive towards her children, personnel from the Pickens County Department of
Social Services removed her three éhildren, including her nine-year-old daughter (“Victim”),
from the home she shared with her boyfriend, Appellant Jacob Michael Hendricks, and placed
them into the foster care system in August of 2014. (R. p. 44; p. 49; p. 51; p. 54; p. 57; pp. 156-
157; pp. 175-177). Shortly after that, Victim wenf to live with her aunt, Dawn Young (“Aunt”),
and her uncle, Travis Young (“Uncle”).' (R. p. 44; p. 48; pp. .54-55; p. 58). Approximately a
month and a half later, Victim disclosed to Aunt she had been sexually abused by Appellant
during a camping trip fcheyjointly went on a few years earlier. (R. pp. 26-28; p. 46; p. 51; p. 58).
~ Inresponse, Aunt immediately notified the Department of Social Services of the disclosure, and
that agency quickly commenced an investigatiop into the new allegations in conjunction with the
Pickens County Sheriff’s Office. (R. p. 46; pp. 58-59; p. 64).

During.the_ iﬁvestigation, Detective J.B. Kelley, a highly-experienced investigator in the
Pickens County Sheriff’s Office’s special victims unit, referred Victim to the Julie Valentine
Centcr, a child abuse and sexual assault recovery center, for a forensic interview. (R. pp. 76-77;
p. 85; p 129). Thereafter, on November 24, 2014, Robin Smith, a licensed counselor at the
»center, interviewed Victim about the allegations, and Victim again disclosed Appellant sexually
abusgd her during a camping trip. (R. pp. 85-87; pp. §9-90).

As his investigation into the reported sexual abuse continued, Detective Kelley attempted
to locate Appellant to speak with him about the allegations but was unable to get into contact

with him despite leaving phone messages for Appellant. (R. pp. 64-65). Ultimately though, the

"Victim’s uncle was her mother’s brother, and Victim’s aunt was married to her uncle. (R. p. 43;
p. 54).



detective di_sc,overed Appellant had a scheduled court appearance on December 17, 2014, located
Appelllant at the celurthouseon that date, and spoke with him about the allegations at that time.
(R pp. 65-69; p. 71). During their,brie,f conversati_on, Appellant readily acknowledged he went
on a camping trip with Victim in 2‘012.2 (R. pp. 70-71). However, Appellant claimed he neVe_r
entered Victim’s tent churing the ytrip‘ and insisted he stayed up the entire night drjnking. (‘R. p-
78). | |

Shortly after speaking with Appellant, Detective ‘Iy(elley obtained an arrest warraut for
Appellapt in conpection to the sexual abuse. (R. p. 77). Thereafter, on December 31, 2014,
Deputy Adam McJ uukin Qf the Pic‘ke\ns County Sheriff’s‘Ofﬁc_e tracked Appellant through un
anonymous tip and responded to a speciﬁc residence identiﬁedvby thetipster to »rnra‘ke the arrest.
' (R. pp. 82-83). Upon arriving, Deputy McJ unkin-kn(;cked on the residence’s front door but
received no response. (R. pp 82;835._ He then went around to the back door anu knocked on it
Which»resulted'in the door opening slightly. (R. p ‘83); At that point, he observed'cigarefte
sruoke i‘ns,i_.de the home and a_nnounced his presence, and a'wvoman responded to the door. (R.p.
83). He then entered ihe residence after speaki.ng' with the woman, called out for Appellant by'
-name, and received no respe_r;se.A (R. p. 83). Despite receiving no response, Deputy McJunlAdn-
conti_nued to .loek through the home and found Appellant hiding underneath abed in a bedroom.
(R. p. 83). He then arrested Appelian_t after Appellant came out from his hiding spot and
surrendered. (R. pp. 83-84). |

Subsequently, Appellant was indicted for ﬁrst-degree c‘riminul sexual conductrwith_ a
minor, and he proeeeded forward to trial. (R. pp. 2-3; pp. 303-304). During trial, Victim

testified about the incident, stated Appellant digitally penetrated her while she was sleeping in a

-

> Appellant was advised of and waived his rights before speaking with the detective. (R. pp. 66-
68). ‘ - : ’



tent during a summer camping trip approximately four years earlier, identified Appellant in the
co'urtroqm es her abuser, and indicated Appellant told her not to reveal izvhat had occurred to
anyone else, which she did not do until she was living m a safe environment at her auntand /
uncle’s house. (R. pp. 24-32; p. 34; p. 41).‘ Furthermore, Victim recounted Appellant revealed
the eexuai abuse to Mother on one oeeasion without Mother taiking any action, land she noted
Appellant 'and Mother talked about sex and engaged in sexuai intercourse in front of her and her
brothers on different occasions. (R. pp..30-31).

In addition to Vietim’s testimony, Aunt conﬁ_'rmed. Victim disclosed the sexual abuse to. V
heif after moi/ing into her home, and both Aunt and Uncle indicated Victim was experieneing _
panic attacks, having nightmares, and urinating and defecating on herself after she mevedin with
them. (R. pp 45—47; p. 51; pp..‘ 55-56). Furthermore, the law enforcement officers and other
personnel involved in the investigation into the sexual abuse testified ab_out the details of the
investigation that led te Appellant’s arrest, gnd Deputyr M¢J unkin specifically discussed
Anpellant’s efforts to hide when he came.to arres,\t him. (R. pp. 57-59; pp.‘ 673—78'; pp. 82-84).
Additionally, Smith testified about her inteivié_w of Victim, ‘anvd arecording of the foren_sic
interview was adrnitted into evidence and played for the jury. (R. pp. 87-91). Likewise, Victoria
Tate, a child therapist and expe‘rt in child sexual abuse counseling and treatment, testiﬁed ab_out )
‘her treatment of Victim following thediselosufe of the abuse and identiﬁed the various traunia
symptoms exhibited by Victim, whicn included signs of anxiety,. bouté of excessive crying, high
levels of sexual distress, difficulty sieeping, nightmares, depression, and post-traumatic issues.
“(R. pp. 96-109). Furthermore, Dr. Kathy Waggett, a licensed physician and expert in child
psychiatry who‘ also treated Vi,ctim.»aifter the ineident; testiﬁed she diagnosed Victim with post-

traumatic stress disorder based on the symptoms Victim was exhibiting, which she characterized



as consistent with a history of sexual abuse. (R. pp. 121-126). Finally, Shauna Galloway-
Williams, the executive director of the J ulie Valentine Ceﬁter, testified as an expert in child
abuse dynamics without objection and explained topics such as grooming and delayed disclosure
to the jury. ,(R. pp. 1.29-144).

Following the presentation of that testimony and evidence, the solicitor rested the State’s
case, and the trial judge discussed Appellant’s rights in regard to testify_inglbefore the jury during
an in camera discussion. (R. p. 144; pp. 146-151). During the discussion, the sdlicit_or noted
Appellant had prior convictions for third-degree burglary and grand larceny, and Appellant
confirmed he understood he could be impeached with those convictions. (R. p. 148).
Nonetheless, Appellant decided to testify in his own defense. (R. p. 150).

Thereafter, Appellant took the witness stand and acknowledged to the jury he went on a
camping trip in Pickens County at some point during the summer of 2012 along with Victim anci
a number of other adults and children. (R. pp. 158-159). He further acknowledged Victim was
alone in a tent at some point on the night of the incident. (R, pp. 170-172). However, he insisted
Victim’s tent was not large enough for him to enter it, claimed he never went into the tent,
denied inappropriately touching Victim, and asserted he spent the entire night fishing and talking
~ with others.’ (R. pp. 172-173; p. 179). In addition to that testimony, Appellant openly
acknowledged he had previously pled guilty to two counts of burglary and two counts of grand
larceny. (R. p. 154; p. 188). ‘Fvurtherrn‘o_re, in an effort to explain his attempt to hide from
Deputy McJunkin prior to his arrest, Appellant claimed he was hiding under the bed simply
because he was serving a probationary sentence as a result of his prior convictions at the time

and had recently failed a drug test by smoking marijuana. (R. pp. 155-156; p. 186).

* Inconsistent with his earlier claim to Detective Kelley of spending the entire night drinking,
Appellant further insisted he did not drink to excess on the night of the incident. (R. p. 175).
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At the conclusion of his testimony, Appellant offered the testimony of several witnesses
who also allegedly went on the camping trip with him and Victim. (R. pp. 192-.223; pp. 228-
235). Regarding that testimony, Pamela Aiken, who identified Appellant as her daughter’s ex-
husband’s cousin, indicated she was on the tfip, asserted she never saw Appellant go completely
into Victim’s tent on the night of the incident, and cl_aimed she was certain she kept her eyes on
Appellant the entire night except for when sh_e wén.t into 'Viétim’é tent -with one of Victim’s
brothers. (R. pp. 192-200; p. 202). Similarly, Stephen Cain, who ident.iﬁed himself as
Appellant’s brother-in-law, stated he was also on the camping trip and claimed he never saw
Appellant enter Victim’s tent. (R. pp. 203-209). However, he indicated he did not keep watch
over Appellant the entire night and acknowlédged he went to sleep at some point in time, which
prever;ted him from beingl able to confirm Appellant did not go into Victim’s tent after that poinf.
(R. p. 210; p. 212). Likewise, Robert Galloway, who identified himself as Appellant’s cousin,
stated he also went on the carﬁping trip and insisted he never saw Appellant go into Victim’s
tent, which he 'descri‘bed‘as being roughly-ﬁve; feet by six feet in size. (R. pp. 213-220).
- However, he acknéwl_edged he did not watéh Appellant the entire evening and cohﬁrmed Victim
was alone in the tent at sorﬁe point during the night. (R. pp. 222-223),’ Finally, Cain’s son, who
was ten years old at the tir'nle of trial, testified ‘he was also on the camping trip and claimed he
never saw Appellant enter Victim’s tent except when Appellant went to put Victim’s brother to
bed. (R. pp. 228-233). However, Céin?s son further acknowlledged he personally was not inside
Victim’s tent throughout the entire night. (R. p. 235).

Subsequently, the defense rested, and the trial judge noted he had provided both the
solicitor and defense counsel with a printed copy 'of his proposed jury instructions. (R. p. 235; p.

237). The trial judge then asked the parties if they had any requests for additional jury



instructions. (R. p. 237). In respdnse to the query, defense counsel asserted: “No. Nothing,
Your Honor.” (R. p. 237). At that point, the parties proceeded to present their closing arguments
to the jury. (R. pp. 241-274).
During his closing argument, defense counsel indicated to the jury he personally believed
Victim was wrong and inaccurate in regard to the sexual abuse, asserted he did not personally
believe Appellant committed the indicted offense, and informed the jurors they should not
believe Appellant committed the offense cither. (R. p. 245; p.‘256). 'Conversely, during her
closing argument, the solicitor argued to the jury Appellant sexually abused Victim on the
camping trip and discussed the evidence establishing Appellant’s guilt while pointing out the
_inconsistencies in the testimony foered in Appellant’s defense. (R. pp. 257-270). Additionally,
the solicitor noted Appellant personally brought up a failed drug test during his testimony and
',1nd1cated it was possrble Appellant may have been on drugs at the time of the incident. (R. pp.
270- 271) Furthermore the solicitor rernrnded the jury Appellant had a pr1or crlmrnal record and .
1nd1cated Appellant was not cred1ble in l1ght of h1s w1ll1ngness to engage in cr1m1nal behavior in
- the past (R p. 271). Specrﬁcally, the solicitor—without obj ectron—argued
[Y]ou know, I think it’s interesting that [Appellant] brought up the
part about him failing a drug test with probation. I mean, who’s to
say he wasn’t on drugs at the time this happened. I mean, gosh,
who -- who are we looking at here? Let’s talk about the fact that
- he’s had a prior record. He’s had two grand larcenies, two
_burglarres So if he’s willing to break in somewhere, take
something that’s over-$2,000 -- that’s the definition of grand
larceny. It’s got to be over two grand. Then why in the world
would he feel the need to tell the truth today if he’s wrllmg to do

those things?

. Now, I submit to you that he is not credible. He is not a credible
person, and he is not to be believed.

(R. pp. 270-271).



Following the qlosing arguments, the trial judge instructed the jurors on the applicable
law.* (R. pp. 275-284). During the jury charge, the trial judge instructed the jury the State had
~ the burden of proof, Appellant was presumed to be innocent, and Appellant could only be

convicted if his guilt was established beyond a reasonable doubt. (R. p. 277). Furthermore, the
trial judge thoroughly explained reasonable doubt for the jury, discussed the evaluation of
witness testimony, and defined the elements of first-degree criminal sexual conduct with a
minor. (R. pp. 277-282). However, the trial judge did not present any instructions regarding the
evidence of Appellant’s prior éonvictions. (R. pp. 353-284).

Thereaﬁer, at the conclusion of the trial judge’s jury charge, the trial judge inquired of
the pgrties if there Were any objections or exceptions to his instructions. (R. p. 284). At that
point, defenée counsel indicated there was “one issue the]’d like to present to the Court and ask
probably in the form of an objection and then a curativé charge.” (R. p. 285). Regarding that
issue, defense counsel indicated the solicitor referenced Appellant’s prior record during her
closihg argument while conceding she was entitled to do so. (R. p. 285). However, defense

“counsel asserted he “understood the solicitor to say that that evidence and prior record could be
proof of this crime” and claimed he believed tﬁe solicitor “said something to the effect if
I[Appellant] would commit a burglary and a grand larceny, something to the effect? well, he
certainly would do this.” (R. p. 285). Based on that alleged comment from the solicitor,
defense counsel requested the trial judge present a “curative chafge” stating Appellant’s record

was not to be considered as proof of the charged crime. (R. p. 285). Following defense

* At the outset of his jury charge, the trial judge noted to the jurors he was reading the instruction
to them verbatim from a printed copy of the charge. (R. p. 275).

* Notably, defense counsel’s claims regarding the solicitor’s closing argument were plainly and
clearly incorrect as the solicitor solely asked the jurors to consider the evidence of Appellant’s
prior convictions in connection to Appellant’s credibility. (R. pp. 270-271).
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counsel’s remarks, the trial judgé indicated he agreed Wit_h the objection and believed the
argument identiﬁed‘by defense counsel was an improper argument. (R. p. 285). However, the
trial judge noted a contempbraneous objection was required to preserve the issue with the
solicitor’s argument and indicated he could not give a curative instruction in light of the
‘untimeliness of defense counsel’s objection. (R. p. 286). Defense counsel then indicated he also
objected to the solicitor’s argument regarding Appellant’s drug usage without identifying a basis
for his objection, and the trial judge overruled that objection as well. (R. p. 286).

Subsequently, at the conclusion of trial, the jury convicted Appellant as indicted. (R. p.
290). Following the verdict, the trial judge sentenced Appellant toa twenty-five-year term bf

imprisonment. (R. p. 302).

10



ARGUMENT .

Assuming defense counsel made a proper request for a limiting instruction
regarding prior conviction evidence during trial, any error that could have resulted from
the trial judge’s failure to present such a limiting instruction to the jury was entirely
harmless under the particular circumstances of Appellant’s case because the jury was
never asked to consider the evidence of Appellant’s prior convictions for any purpose other
than for the purpose of impeachment, the jury could not have logically found Appellant’s
prior convictions for burglary and grand larceny constituted substantive evidence of

Appellant’s guilt for the strikingly different offense of first-degree criminal sexual conduct.

with a minor, and the evidence of Appellant’s guilt presented during trial was abundant
and compelling. '

App,el'lant contends the trial judge committed reversible error by failing to present a
limiting instruction to the jury in regvard‘to the limited purpose for which the prior conviction
evidenceédmiﬁcd during trial could bé_\considered.. In support of that contention, Appellant
.maintain's the trial judge erroneously and incorrectly ruled he éould not give a “normal, pfoper,
and standa.rd juryinstruction” indicating prior conviction evidence could only be considered for-
impeaéhment purposes bas¢d on défense counsel’s féﬂure to contcmporanequsly objgct to‘the

remarks made by the solicitor during her closing argument.’ Assuming defense counSel’s

- *In arguing a lirhiting instruction should have been presented during his trial, Appellant also

appears to be contending his appellate arguments regarding such an instruction are applicable to .

the testimony presented regarding his use of illegal drugs. Importantly though, the testimony
regarding Appellant’s use of illegal drugs was not evidence of a prior conviction admitted for the
~ limited purpose of impeachment. Instead, Appellant personally elected to admit evidence of his
prior drug usage without restriction or limitation in an effort to explain why he hid from Deputy
McJunkin ptior to his arrest. Under those circumstances, the solicitor could properly explore that
evidence and the inferences raised by that evidence without restriction, and that particular "
evidence simply Had no connection to the issue raised regarding the trial judge’s failure to give a
limiting instruction on the prior conviction evidence. See State v. Spinks, 260 S.C. 404, 407-
408, 196 S.E.2d 313, 314-315 (1973) (holding the solicitor was permitted to fully explore
evidence related to Spinks prior bad acts when Spinks himself offered evidence related to those
acts “without any limitation or statement as to its purpose”); see also State v. Warren, 341 S.C.
349, 351, 534 S.E.2d 687, 688 (2000) (holding the trial judge did not err by refusing to give a
limiting instruction related.to prior bad act evidence where that evidence was not presented by
the State and, instead, was largely elicited through defense counsel’s questioning); State v.
Beam, 336 S.C. 45, 52, 518 S.E.2d 297, 301 (Ct. App. 1999) (“[WThen a party introduces
evidence about a particular matter, the other party is entitled to explain it or rebut it, even if the

11



arguments during trial were sufficient to constitute a proper request for a limiting insﬁuction
such that the issue was properly preserved for appellate review, any error resulting from the trial
judge’s failure to present a limiting instruction to the jury was entirely harmless under the
circumstances of Appellant’s ca‘se.7 Specifically, the absence of a limiting instruction could not
have had any irnpact_on the outcome of Appellant’s trial in light of the fact the jury was not
asked at any point during trial to consider the evidence of Appellant’s prior convictions for any

. purpose other than impeachment., the jury could not have logically found Appellant’s prior

convictions for crimes strikingly different from the charged offense constituted substantive

latter evidence would have been incompetent or irrelevant had it been offered initially.”); see
generally State v. Pitts, 256 S.C. 420, 428, 182 S.E.2d 738, 742 (1971) (recognizing a solicitor is
permitted to comment on the evidence adduced during trial and the inferences he or she believes
should be drawn from it).

! Arguably, defense counsel failed to preserve any issue related to a limiting instruction on prior.
conviction evidence because, in light of the manner in which the issue was raised, the trial judge
appeared to have 1nterpreted the issue being raised by defense counsel during trial as a non-
contemporaneous objection to the solicitor’s closing argument instead of as a request for an
additional j jury instruction pursuant to the requirements of the South Carolina Rules of Criminal
‘ Procedure See State v. Johnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 (2005) (1nstruct1ng an
issue must be raised in a sufficiently specific manner to call attention to the exact error to the
trial court in order for the issue to be properly preserved for appellate review); State v. Prioleau,
345 S.C. 404, 411, 548 S.E.2d 213,216 (2001) (“[A ]n objection should be sufficiently specific to
bring into focus the precise nature of the alleged etror so it can be reasonably understood by
the trial Judge »» (emphasis added)); see also State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d
691, 694 (2003) (“[I]t must be clear that the argument has been presented on that ground.”); see
generally Rule 20(b), SCRCrlmP (“Notwithstanding any request for legal instructions, the parties
shall be given the opportumty to object to the giving or failure to give an instruction before the
jury retires, but out-of the hearing of the jury. Any objecuon shall state distinctly the matter
objected to and the grounds for objection.”); State v. Black, 319 S.C. 515, 521-522, 562 S.E.2d
311, 315 (Ct. App. 1995) (finding Black’s issue with the trial judge’s failure to take action in
response to an allegedly improper closing argument was not properly preserved for appellate
review due to the fact Black’s trial objection to the argument was not timely made since
“he waited until after the charge and after the jury had retired to deliberate before stating the
basis for his objection. and motion for a mistrial”); cf. State v. Vaughn, 124 Idaho 576, 581, 861
P.2d 1241, 1246 (Idaho Ct. App. 1993) (“Vaughn’s request for a limiting instruction, made after
the state and the defense had presented their evidence and at a time the court and counsel were
preparing the final jury instructions, came too late[. ]”)
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evidence of Appellant’s guilt, and the evidence of Appellant’s guilt presented during trial was
abundant and compelling. Accordingly, Appellant’s conviction should be affirmed.
Once an error is discovered on appeal, the appelleite court must then determine whether

the error was harmless. See State v. Northcutt, 372 S.C. 207, 217, 641 S.E.2d 873, 878 (2007)

(“Determining the trial judge committed error is the first step of our analysis. Next we must
determine whether the error was harmless.”). Appellate courts will generally not set aside a

judgment based on insubstantial errors not affecting the result. State v. Sherard, 303 S.C. 172,

176,399 S.E.2d 595, 597 (1991). The qﬁestion of whether an error is harmless is necessarily
depend_ent on the part_ipular circumstances of ea.ch individual case. State v. Salley, 398 S.C. 160,
172,727 S.E.2d 740,-746 (2012). Importantly, “[n]o definite rule of law governs this finding;

 rather the materiality and prejudicial character of the error must be determined from its

relationship to the entire case.” State v. Reeves, 301 S.C. 191, 193-194, 391 S.E.2d 241,243

(1990); see State v. Haselden, 353 S.C. 190, 196, 577 S.E.2d 445, 448 (2003) (recognizing an

“error is harmless “if its impact is minimal in the context of the entire record”); see also United

States v. Hastings, 461 U.S. 499, 509 (1983) (“[T]he [United States Supreme] Court has

consistently made clear it is the dut)\/ of a reviewing court to consider the trial record as a whole
and to ignore errors that are harmless, including most constitutional violations[.]”). Ultimately,
if-an error did not contribute to the verdict, that error is harmless»be‘yond a reasonable doubt, and

an appellate court will not reverse on appeal. State v. Fletcher, 379 S.C. 17, 25, 664 S.E.2d 480,

484 (2008); see United States v. Mechanik, 475 U.S. 66, 72 (1986) (“The reversal of a
conviction entails substantial social costs: it forces jurors, witnesses, courts, the prosecution, and
the defendants to expend further time, energy, and other resources to repeat a trial that has

already once taken place; victims may be asked to relive their disturbing experiences. ... These
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societal costs Qf‘re'yzersal and retrial are an acceptable and often necessary consequence when an
error in the first proéeeding has deprived a deféndant of a fair determinaﬁon of the issue of guilt
or innoceﬁge. But the balance of interest tips decidedly the other way when an error has had no
effect on the outcome of the trial.” (citations omitted)).

In the case at bar, even assuming defense counsel’s belated—and inaccurate—objection
to the solicitor’s closing argumen.tj remarks was somehow sufﬁcient to constitute a timely re_quest
for a‘ ‘curatiye instruction or could somehow be construed‘as a timely and proper réquest foran
additional jury charge pursuant to the mandates of South Carplir{;’s c'riminai procedure rules,
there can be novquestipn ajury instr_ﬁction indicating pﬁor conviction evidence admittéd for
impeachmenf pﬁrpos¢s can only be considered for. those limited purposeé and not as substantive

evidence of guilt for the charged crime constitutes a correct statement of the law in our state.

See State‘v. Smails, 260 S.C. 44,47, 194 S.EE.2d 188, 189 (1973) (*“[ W]here the evidence of other
crimes 1s admi‘s-sib_le only to impeaéh aﬁ accused when he festiﬁed, the court, pa_fticularly on
request, should inst?uct the jury thﬁt such .evidence shall be considered by the jury only on the

- question of the credibilify of the accused, and not to shbv? h‘is _guil;t.”). How_e,ver,‘
hotwithstanding the fact such a lirniﬁng iﬁstruction accurate_:ly reflects the law, any error that
possibly could havé resulted from the trial judge’s decision not tQ g‘iv-e such an instruction was
entirely hafmless under the pérticﬁl_eir circumstalnces of Appellant’s case.

Initially, that is true because the evidence of Appellant’s guilt‘ presented during trial was
abundant and compelling. Looking to that evidence, Victim épeciﬁcally ideﬁtiﬁed Appellant as
the person who sexually abused her and consistently indicated the sexual abuse occurred on a
camping trip ffom the moment she ihitially disclosed it through to when she testified about it

. \
during trial. Moreover, Appellant corroborated Victim’s testimony to some extent by
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‘ acknowledging he went on the camping trip with her, and, as Victim had been removed from the
home Mother shared with Appellant prior to her disclosure of the abuse, there was no obvious of
logical reason for Victim, who was nine years old at that time, to fabricate a claim of abuse
involving Appellant that wo_uld be apparent from the record. Ad_ditionaily, beyond the testimony
presen‘ted, evidence was intfoduced establishing Victim was vexhibiting signs of rape trauma.
subsequent to the incident, which constituteci substantive evidence of the charged crime. See

State v. Alexaﬁder, 303 S.C. 377, 381,401 S.E.2d 146, 149 (1991) (holding rape trauma

evidence is admissible to prove the elements of criminal sexual conduct because, when present, it

tends to establish the offense has occurred); see also State v. White, 361 S.C. 407, 415, 605 |
S.E.2d 540, 544 (2004) (“The purpose of repe trauma evidence is to prove fhe elements of
criminal sexualiconduct sinee euch evidence may make it more or less probable the offense
occurred.”). Furthermore, testimony was bresented establishing Appellapt attempted to hide
from Deputy McJunkin to evqid epprehensioh and arrest, which constituted evidence of his guilt,

and, although Appellant denied sexually abusing Victim, his credibility was imﬁeached-by the

‘evidence of his prior eonvictions. _SE State v. McDowell, 266 SC 508, 515,224 S.E.2d 889, |
892 (1976) (“As a general rule, any guilty act, conduct, or statefnents on the part of the accused
are admi‘ssible as some evidence of eonsciousness of guilt.”). In light,of the abundant and
compelling evidence of guilt presented during trial, any harm that could have resulted from the

- trial judge’s féjlure to give the limiting instruction was greatly minimized and rendered harmless.
See State v. Tench, 353 S.C. 531, 537, 579 S.E.2d 314, 317 (2003) (“Givenithe é}bundan_t
evidence ef Tench’s guilt, we find any error i‘n admission Qf the eeized items clearly harmless.

beyond a reasonable doubt.”).
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Additionally, any error resulting from the trial judge’s decision not to give the limiting
instruction was further rendered harmless due to the fact the jury was never asked to consider the
prior convictiori evidence for any purpose other than as impeachment evidence adversely
_ reflecting on Appellant’s credibility. Critically, despite deferiSe counsel’s vclaim fcd the contrary
during tiial, the solicitor did not ask the jury te consider the prior conviction eyidence as
evidence of Appellant’s guilt for ihe indicted offense of ﬁrs‘i—degree criminal sexual conduct with
a minor.. Instead, consistent with tlle sole purpose for which the evidence was admitted, the
solicitor noted Appellant had previously been convicted of burglary and grand larceny during her
closing argument and, baded on those prior cenvictiehs, argued tp the jury Appellant ceu__l'd, not
be trusted to tell the truth dur‘ing.his. testimony and shodld no.t’be found to be credible. Thus, the
solicitor pro_pei‘ly identiﬁed to the jur}i the cerrect_ purpose for which the priof Coanictiolri i
evideilee was admitted during trial and solely asked the jurOre to consider that eVidence when
- evaluating the credibility of Appellant ] testimony In light of the fact it was made clear to the
Jury the prior conv1ct10n evidence was admitted for 1mpeachment purposes and the Ju,ry was only
asked to conSIde_r_ the prior conv1‘ct1oi1 ev1dence in connection to Appellant’s credibility w1thout
ever being asked to consider it for any impermissible purpose at any peint during trial,. it was |

- unlikely the jury would have used that evidence in an improper manner, and the absence of a

limiting instruction was entirely harmless under those circumstances. See State v. Arther, 290

S.C. 291, 296-297, 350 S.E.2d 187, 190 (1986) (holding the admission of several references to
Arther’s post-arrest silence was harmless where the references were not exploited during trial,

such as by the solicitor asking the jury to use those references for an improper purpose); see

generally Donnelly v. DeChristoforo, 416 U.S}.‘63 7, 647 (1974) (instructing courts “should not

lightly infer” a jury will draw the most damaging meaning from closing argument remarks).
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Finally and most importantly, outside of the impeachment value inherent in the prior
convictions for burglary and grand larceny, Appellant’s prior convictions had no logical
connection to a charge of first-degree criminal sexual conduct with a minor. Cf. Haselden, 353
S.Cv. at 196, 577 S.E.2d at 448 (“Evidence Haselden had a tendency to golf, fish, or go to his
mother’s house is simply not evidence which would tend to prove he had a tendency toward
abusirlg and murdering his two-year old son.”). Critically, the fact Appellent had previously
committed burglaries and stolen the property of others on earlier occasions supported no

conclusion whatsoever Appellant would have a propensity to digitally penetrate the vagina of a

young child. See State v. Hebert, 158 N.H. 306, 317, 965 A.2d 1059, 1067-1068 (N.H. 2009)
(“[W]e conclude that any improper inference that the jury drew from the defendant’s habitual
offender conviction was inconsequential because that conviction was signiﬁcantlxy different from
the assault effense er whic'}r the deferldant was charged. The jury learned that the habitual
foeric_ier. conviction was based upon multiple motor vehicle violatioﬁs. 'fhu_s, while the jury may
have inferred that the defendant had contempt for motor vehicle laws or was an unsafe driver, we
are convinced that the jury would not equate such violations with a propensity to intentionally
commit a violent act against another, the nature of the charged offense.”). Simply put, there is
no adage—old or otherwise—once a burglar and thief, always a child rapist. In light of the fact
there was no logical connection between Appellant’s prior convictions and the charged crime -
aside from their connection to the issue of credibility, the jurors wh_e decided Appellant’s case
could not have logically concluded—and were not reasonably likely to have concluded—
Appellant’s prier conrlictions constituted substantive evidence of his guilt for first-degree
criminal sexual conduct with a minor, end, thus, any error resulting from absence of a limiting

instruction on prior conviction evidence was entirely harmless under those circumstances. Cf.
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State v. Brown, 296 S.C. 191, 193, 371 S.E.2d 523, 525 (1988) (finding the failure to give a.
limiting instruétion regarding prior conviction evidence especially prejudicial because Brown’s
prior conviction for armed robbery was the same offense for which he was tried in conjunction
with a capital murder charge); State v. Staley, 294 S.C. 451, 452, 365 S.E.2d 729, 729 (1988)
(“Nowhere in the judge’s charge does he convey to the jury the limited use of evidence of prior
convictions for impeachment only.  This failure to charge was especially damaging because
appellant was on trial for the same offense for which he had previously been convicted.”
(emphasis added)). |

In co‘nélusion, as the jury was never asked to use Appellant’s prior convictions for any
purpose other than as ifnpeachment evidence, the jury could not have logically considered
Appellant’s prior convictions to constitute substantive évidence of his guilt in light of the
strikingly different nature of those offenses from the nature of the charged offense, aﬁd the
evidence of Appellant’s guilt was abundant and compelling, e/my error that could have resulted
frbrn the failure of the trial judge to present a limiting instruction to the jury in regard to the prior
conviction evidence could not have reasonably affected the outcome of trial and, therefore, was
harmless under the particular and unique circumstances of Appellant’s case. See State v.
Mitchell, 286 S.C. 572, 573, 336 S.E.2d 150, 151 (1985) (“Whether an error is hmless depends
on the éircumstances of the particular case. No definite rule of law governs this finding; rather, |
the materiality and prejudicial character of the error must be determined from its relationship to
the entire case. Error is harmless when it ‘could not reasonably have affected the result of the

trial.” ” (citation omitted)); see also Calderon v. California, 525 U.S. 141, 146 (1998) (“The

social costs of retrial or resentencing are significant. ... The State is not to be put to this

arduous task based on mere speculation that the defendant was prejudiced by trial error; the court
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must find that the defendant was actually prej udiced by the error.” '(citations_ omitted)); cf. State
v. Brown, 344 S.C. 70, 76-77, 543 S.E.2,d 552, 555-556 (2001) (“Eveﬁ if appellant is not held to
have opcnéd thé door to Athis testimony, we find its admission was not so prejudicial as to require
revergal. Whatever negative connotation appellant’s gambling may hgve had, it was not
menti‘pned again during the trial and did not imply any prdpensity on appéllant’s part to commit
- the violent crime with which he was charged. Wg find this cvidenc_é had minimal irﬁpact in the
context of thé, entire rvecord'and any error in its 'admi_ssion was harmless beyond a reasonable

doubt.”). Accordingly, Appéllah,t’s'conviction should be affirmed.
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CONCLUSION -
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be afﬁmcd.
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