THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY ‘RE CEy

Court of Common Pleas

The Honorable Larry B. Hyman, Circuit Court JudgeSC 2077
Fifteenth Judicial Circuit ) urt of '
Peals
Case No. 2015-CP-26-3173
Appellate Case No.
Condo-World Development, LLC
and Heron Point Golf Club Limited Partnership ........ccccoceceeevevennceviniennnnes Respondent
Vs.
Myrtle Beach Golf & Yacht Club ASSOCiation, INC. .......eeeeeeeeeeerereeereeereesreeserenees Appellant
AND
Myrtle Beach Golf & Y'ach_t Club Association, INC. ......ccocvveveerreencireneeneniienae Appellant
vs.’
South State Bank ..........oooeiieiiiiiiiieceeece e Respondent

CONDO-WORLD DEVELOPMENT, LLC AND
HERON POINT GOLF CLUB LIMITED PARTNERSHIP’S
MOTION TO DISMISS APPEAL DATED DECEMBER 19,2017

Pursuant to Rule 224, SCACR, Respondents Condo-World Development, LLC and Heron
Point Golf Club Limited Partnership (“Plaintiffs”) hereby move to dismiss the appeal by Appellant
Myrtle Beach Golf & Yacht Club Association, Inc. (“the Association”) dated December 19, 2017

and which Appellant mailed to the Clerk for filing the same day.



INTRODUCTION

In an attempt to stall litigation pending since 2015 between Plaintiffs and the Association
regarding claimed restrictions on the subject property, the Association claims the dismissal of a
third-party. complaint the Association chose to file against a bank, that has no effect on the
underlying claims between Plaintiff and the Association, stays the underlying case from
proceeding. The Association made this argument to the lower court, but the lower court correctly
rejected this argument and chose to bifurcate the claims and allow dispositive motions to be
heard.

The Association served a notice of appeal on December 19, 2017, admitting its appeal is
interlocutory. The Association’s appeal must be dismissed because the lower court’s orders are
not immediately appealable.

PROCEDURAL BACKGROUND

Plaintiffs filed a Complaint against the Association on April 27, 2015, attached as
Exhibit A, seeking an order declaring that certain claimed restrictions on the golf course
property do not apply or have beeh waived or terminated, which would alléw Plaintiffs to
develop the property at issue in this case.

On june 11, 2015, the Association bﬁled an Answer, Defenses, and Counterclaims seeking
an order declaring certain claimed restrictions do apply to the golf course property, which would
prevent residential development of the property. On November 5, 2015, the Association filed an
Amended Answer, Defenses and Counterclaims. On February 14, 2017, the Assqciation filed a
Sechd Amended Answer, which included a Third-Party Complaint against South State Bank,

alleging causes of action for breach of contract, contractual indemnification, equitable



indemnification, and permanent injunction. The Association filed a revised and corrected Second
Amended Answer and Third-Party Complaint on March 13, 2017, attached as Exhibit Bl

In response to the Association’s Third-Party Complaint, South State filed a motion to
dismiss, which was granted and denied in part by Order of the Honorable Larry B. Hyman, Jr.,
entered July 26, 2017. The Association filed a Motion to Reconsider, which motion was denied
per order entered October 4, 2017. On October 18, 2017, the Association filed a Notice of
Appeal, Appellate Case No.: 2017-002196, a copy of which is attached as Exhibit C.

On October 9, 2017, Judge Hyman, with the consent of counsel for the parties, entered an
Amended Scheduling Order, attached as Exhibit D, where the court agreed to bifurcate some of
the issues in the case. He agreed to hear the primary issue in the underlying case, but not the
third-party claims filed by the Association.

On November 7, 2017, Judge Hyman issued a Form 4 Order/Judgment, attached as
Exhibit E, which ruled that various pending motions could not “appropriately be heard at this
time due to a pending appeal on this issue.”

On November 15, 2017, the Association filed a Motion to Stay the Case, attached as
Exhibit F, in which the Association argued the matters decided in the orders on appeal “are
broad enough to encompass virtually the entire proceedings in the first-party action and third-
party action. Therefore, [the Association] Beach requests a stay of proceedings, consistent with
Rule 241, SCACR, pending determination of the Appeal.” |

On November 15, 2017, Plaintiffs filed a Motion to Reconsider, attached as Exhibit G,
asking the court to reconsider its November 7, 2017, Form 4 Order/Judgment because the appeal

of the dismissal of the Association’s Complaint did not stay the underlying case.

! The Exhibits to the revised and corrected Second Amended Answer and Third-Party Complaint are not attached
hereto as they consist of 270 pages, and are not relevant to the Court’s consideration of this Motion.
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On November 30, 2017, Judge Hyman issued an order, attached as Exhibit H, finding its
November 7, 2017, Form 4 Order/Judgment “was inadvertently entered, stating that [the ,
Association’s] motions for Summary Judgement and to Reconsider, Alter or Amend and
Plaintiffs’ Motion to Reconsider, Alter or Amend could not appropriately be heard at this time
due to a pending appeal.”

Judge Hyman further ordered as follows:

After due consideration, [ hereby bifurcate those claims against the Defendant .

South State Bank, which were previously dismissed pursuant to my order dated

October 4, 2017. That ruling is presently under appeal to the South Carolina

Supreme Court. The remaining issues in the case, including the remaining cause

of action against South State Bank and the issue of standing, can, in all fairness,

be litigated without the necessity of hearing the matters which have been

dismissed and are subject to appeal. I therefore order that those matters be

bifurcated from the case. All other motions, including dispositive motions,
affecting all other matters not under appeal may appropriately be heard. Thus, the

November 7, 2017 Form 4 Order is hereby amended so that Defendant’s Motion

for Summary Judgment may be heard. Any and all dispositive motions in this

action shall be appropriately noticed to this Court and shall be filed within two

week[s] of the issuance of this Order.

Plaintiffs filed their Motion for Summary Judgment on December 13, 2017. At 12:13 p.m.
on December 19, 2017, the Court provided notice that Plaintiffs Motion for Summary Judgment
would be heard on January 4, 2018, along with other previously scheduled motions, including
the Association’s Motion for Summary Judgment. The notice is attached as Exhibit L.

At 1:30 p.m. on December 19, 2017, the Association sent via e-mail to Judge Hyman its
Notice of Appeal. The e-mail is attached as Exhibit J.

The Association’s appeal must be dismissed because Judge Hyman’s order is not

immediately appealable.



ARGUMENTS AND AUTHORITIES

L THIS COURT SHOULD DISMISS THE APPEAL IN THIS MATTER BECAUSE
THE ISSUES ON APPEAL ARE NOT IMMEDIATELY APPEALABLE.

The determination of whether a trial court’s order is immediately appealable is governed
by sfatute. Hagood v." Sommerville, 362 S.C. 191, 194, 607 S.E.2d 707, 708 (2005); see S.C.
Code Ann. § 14-3-330. Pursuant to Section 14-3-330, appellate courts have jurisdiction to
immediately review:

(1) Any intermediate judgment, order or decree in a law case involving the merits
in actions commenced in the court of common pleas and general sessions, brought
there by original process or removed there from any inferior court or jurisdiction,
and final judgments in such actions; provided, that if no appeal be taken until final
judgment is entered the court may upon appeal from such final judgment review
any intermediate order or decree necessarily affecting the judgment not before
appealed from,;

(2) An order affecting a substantial right made in an action when such order (a) in
effect determines the action and prevents a judgment from which an appeal might
be taken or discontinues the action, (b) grants or refuses a new trial or (c) strikes
out an answer or any part thereof or any pleading in any action;

(3) A final order affecting a substantial right made in any special proceeding or
upon a summary application in any action after judgment; and

|
- (4) An interlocutory order or decree in a court of common pleas granting,

continuing, modifying, or refusing an injunction or granting, continuing,

modifying, or refusing the appointment of a receiver.

S.C. Code Ann. § 14-3-330.

The provisions of section 14-3-330 have been construed to serve the underlying policy
favoring judicial economy by avoiding “piecemeal appeals.” Hagood, 362 S.C. at 196, 607
S.E.2d at 709.

With one exception discussed below, our courts have found that orders bifurcating issues

are not immediately appealable. Our courts generally hold that the trial of all issues in a case in a

single proceeding is not a mode of trial to which the parties are entitled as a matter of right. Any
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abuse of discretion on the part of a trial court in severing issues for trial may be appealed after
the trial, and after full development of the evidence. See Flagstar Corp. v. Royal Surplus Lines,
341 S.C. 68, 533 S.E.2d 331 (2000) (holding order bifurcating issue of exclusion under insurance
contract from issue of occurrence was not appealable); Senter v. Piggly Wiggly Carolina Co.,
341 S.C. 74, 533 S.E.2d 575 (2000) (holding order bifurcating issues in contract case between
liability and damages was not immediately appealable).

In Morrow v. Fundamental Long—Term Care Holdings, LLC, 412 S.C. 534, 539, 773
S.E.2d 144, 146 (2015), the court found an order of bifurcation was mislabeled and the court
would not be constrained by how the order was styled. The court found the order had the effect
of depriving the plaintiffs of their substantial right to bring a case against the defendant of their
choosing and was therefore immediately appealable. That has not occurred in this case.

Because orders bifurcating issues are not immediately appealable, the Association’s
appeal should be dismissed.

IL TO THE EXTENT THE ORDER AN APPEAL IS CONSTRUED AS DENYING

THE ASSOCIATION’S MOTION FOR A STAY, SUCH AN ORDER IS NOT
IMMEDIATELY APPEALABLE.

In Edwards v. SunCom, 369 S.C. 91, 63-1 S.E.2d 529 (2006), the South Carolina Supreme
Court held that an order ruling on a motion to stay is not immediately appealable. The Court in
Edwards applied section 14—3-330 to an appeal of a ruling on a motion to stay, and identified the
relevant analysis to be whether the order “involve[d] the merits, affect[ed] a substantial right, or
prevent[ed] a judgment from which an appeal may later be taken.” Id. at 94, 631 S.E.2d at 530.

The Court reasoned “[a]n order which involves the merits is one that must finally
determine some substantial matter forming the whole or a part of some cause of action or

defense.” Id  Moreover, it defined an order “affecting a substantial right” as one that



“discontinued an action [or] prevent[ed] an appeal.” Id." Finding that the order, which granted a
motion to stay, did not discontinue the proceeding, the supreme court held “an order granting a
stay is not immediately appealable.” Id. at 95, 631 S.E.2d at 531.

Here, to the extent Judge Hyman’s Order on appeal is construed as denying the
Association’s motion to stay, which Plaintiffs believe is a reasonable construction of the Order, it
does not involve the merits, affect a substantial right, or prevent a judgment from which an
appeal may later be taken. Therefore, the Association’s appeal should be dismissed.

III. THE ASSOCIATION’S THIRD-PARTY COMPLAINT ACAINST SCUTH

STATE BANK DOES NOT AFFECT THE ISSUES IN THE MAIN ACTION
BETWEEN PLAINTIFFS AND THE ASSOCIATION.

Rule 205, SCACR, provides as follows:

Upon the service of the notice of appeal, the appellate court shall have exclusive

jurisdiction over the appeal; the lower court or administrative tribunal shall have

jurisdiction to entertain petitions for writs of supersedeas as provided by Rule 241.

Nothing in these Rules shall prohibit the lower court, commission or tribunal

from proceeding with matters not affected by the appeal. (emphasis added).

Our courts have interpreted these rules to provide that “the lower court’s power to
proceed is determined by whether the issue sought to be litigated in the lower court during the
appeal is a ‘matter affected by the appeal’ under Rules 205 and 241(a).” Tillman v. Oakes, 398
S.C. 245, 255, 728 S.E.2d 45, 51 (Ct. App. 2012); see also Metts v. Mims, 384 S.C. 491, 682
S.E.2d 813 (2009) (Notice of appeal from order of contempt issued against newspaper in
defamation suit for newspaper’s refusal to comply with discovery order did not deprive trial
court of jurisdiction to rule on newspaper’s motion for summary judgment, where issue on
summary judgment whether newspaper acted with actual malice was unaffected by appeal from

cdntempt order); Arnal v. Fraser, 371 S.C. 512, 641 S.E.2d 419 (2007) (Whilé appeal from

amended final divorce judgment was pending, trial court retained jurisdiction to enforce



provisions in decree that were not stayed by appeal regarding father’s obligation to pay child
support and medical expenses.).

The matters pending before the trial court, competing declaratory relief claims between
the Association and Plaintiffs regarding whether claimed restrictions apply to the subject
property are not matters affected by the appeal of Judge Hyman’s dismissal of most of the
Association’s Third-Party Complaint against South State Bank. The Association’s third-party
claims for breach of contract, contractual indemnification, and equitable indemnification against
South State Bank were dismissed. These claims do not affect the underlying claims between the
Association and Plaintiffs.

Accordingly, the underlying proceedings should continue as provided in Judge Hyman’s
Order.

CONCLUSION

For the above-mentioneci reasons, this Court should find the Association is appealing

matters that are not appealable.

Accordingly, this Court should dismiss this appeal.

[signature block appears on the following page]



December 21, 2017

Respectfully submitted,

Houste ol Ly Tk Tl ~

Howell V. Bella‘my, 11
Howell V. Bellamy, Jr.
Bellamy, Rutenberg, Copeland, Epps, Gravely &
Bowers, PA -

1000 — 29t Ave. N.

Myrtle Beach, SC 29577

Telephone: 843-448-2400

Attorneys for Respondents Condo-World
Development, LLC and Herpn Point Golf

Club Limited Partnershi,

Demetri K. Koutrakos

Callison Tighe & Robinson, LLC

1812 Lincoln Street, Suite #200

P. O. Box 1390

Columbia, SC 29202-1390

Telephone: 803-404-6900

Attorneys for Respondent Heron Point Golf
Club Limited Partnership
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'V &TATE OF SOUTH CAROLIg) ' )

@

IN THE COURT OF COMMON PLEAS

r IL-'E? .
vy COUNTY.

CIVIL ACTION COVERSHEET

HEFEP-~26-

COUNTY OF HORRY 2SAPR2T PM 1y: 39
' MELANIE HUGINS-w
CLERK OF COUR ARD
Condo-World Development, LL.C, and )
Heron Point Golf Club Limited Partnership
Plaintiff(s))
)
Vs, )
)

Myrtle Beach Golf & Yacht Club Association, Inc, )

Defendant(s))

Submitted By: Howell v. Bellamy, TII
Address: 1000 29" Ave. N.
Myrtle Beach, SC 29577

b

SC Bar #: 66575

Telephone #: 843-448-2400

Fax #: 843-448-3022

Other:

E-mail: hbellamyiii@bellamylaw.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as

required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed, and

dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.
DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

x0 JURY TRIAL demanded in complaint.

O NON-JURY TRIAL demanded in complaint,

O This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
x[0 This case is subject to MEDIATION pursuant to the Court Annexed Altemnative Dispute Resolution Rules.
O This case 1s exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below)

Contracts Torts - Professional Malpractice

| O Constructions (100).0 Dental Malpractice O

‘ O Debt Collection O Legal Malpractice
0 Employment (120) [0 Medical Malpractice C
O General (130) Previous Notice of Intent®
O Breach of Contract Cpge # ' o

(140) 20 -NI- -
o Other (199) . O ~Notice/ File Med W]l[j]
O Other {299

0

Inmate Petitions Administrative Law/Relief
0 PCR (500) O . Reinstate Drv. License =
0 Mandamus (520) O Judicial Review (810) O
0 Habeas Corpus = B Relief (820) o
O Other (599) O Permanent Injunction -
a Forfeiture-Petition (840) [m}
O Forfeiture—Consent O
U Other (899) o

SCCA /234 (10/2014).

Torts - Personal Injury

Assault/Slander/Libel S Claim & Delivery (400)
Conversion (310) O Condemnation (410)
Motor Vehicle Accident® Foreclosure (420)
Premises Liability (330)2 Meéchanic’s Lien (430)
Products Liability (340)" Partition (440)

Real Property

Personal Inriju(,g (350) O Possession (450)

Wrongful Death O Building Code Violation (460)
Other (399) O Other (499)
Judgments/Settiements Appeals

Death Settlement (700) O Arbitration (900)
Foreign Judgment (710)2  Magistrate-Civil (910)
Magistrate’s Judgment [0 Magistrate-Criminal
Minor Settlement (730) gl Municipal (930)

Transcript Judgment {740) Probate Court (950)

Lis Pendens (750) O SCDOT (950)
Transfer of Structured [0 Worker’s Comp (960)

Settlement Payment
Rights Application

(760) Page 1 of 3
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-
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Special/Complex /Other

Environmental (600} m]
Automnobile Arb. (610) w]
w]
a

Medical (620)

O o0 0o

Other (699)
a

Submitting Party Signature: M/_M,?Q

(770)
Pharmaceuticals (630) O Petition for Workers
Unfair Trade Practices (640) Compensation Settleinent

Out-of State Depositions (650) X7 O (20 .’Bgﬁi?ﬁ? tory

Motion to Quash Subpoena in an
Out-of-County Action (660)
Sexual Predator (510)

O Zoning Board (970)
O Public Service Comm.
(990)

O Confession of Judgment O Employment Security

Comm (991)

O  Other (999)

Date: Y7 /5

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (10/2014)
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MANDATED ADR COUNTIES OQiaY
Aiken, Allendale, Anderson erg, Bamwell, Beaufort, Berkeley, Ca¥®un, Chérleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):
1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210™ day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or prohibiti

b. Requests for temporary relief;

c./ Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g. Mortgage foreclosures; and |

h. Cases that have been previously subj.ected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (10/2014) ' Page 3 of 3




STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
)  FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )  CIVIL ACTION NO. 2013-CP-26- 3] ’]3
)
Condo-World Development, LLC and )
Heron Point Golf Club Limited Partnership )
) A > S
Plaintiffs, ) = :‘;‘, Fx
) .1:: ::,/% 4'-’:{5: -
SUMMONS & 7, “F
) ZE 3 om
Myrtle Beach Golf & Yacht Club) 2 = <
" Association, Inc. ; 2 ;2 = %
L= :
) Tz
Defendant. ) «
)

TO: CHRISTOPHER H. PEARCE, ATTORNEY FOR THE DEFENDANT, THE
PEARCE LAW GROUP, P. C.

YOU ARE HEREBY SUMMONED and required to answer the Plaintiffs Verified
Complaint for Declaratory Judgment Relief Against Defendant Myrtle Beach Golf and Yacht Club
Association, Inc. in the above entitled action and to servve a copy of your answer upon the

| undersigned at their office, 1000 29™ Ave. N., Myrtle Beach, S. C. 29577, within thirty (30) days
after service hereof upon you, exclusive of the date of such service, and if you fail to answer the
Plaintiffs Verified Complaint for Declaratory Judgment Relief Against Defendant Myrtle Beach Golf

and Yacht Club Association, Inc. within the time aforesaid , the Plaintiff in this action will apply to

the Court for judgment by default for the relief demanded in the Answer, and a judgment will be
rendered against you.

Page | of 2




Myrtle Beach, South Carolina
April 27, 2015

Bellamy, Rutenberg, Copeland
Epps, Gravely & Bowers, P. A.

Howell V. Bellamy, HI (S. g Bar #66575

hbellamyiii@bellamylaw.com

Howell V. Bellamy, Jr. (S.C. Bar #68543
dnep@bellamylaw.com

1000 29™ Ave. N.

Myrtle Beach, S. C. 29577
843-448-2400 Phone

843-448-3022 Facsimile

ATTORNEYS FOR PLAINTIFFS
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY CIVIL ACTION NO. 201%CP-26- 3|13

e met Nt N’ vt

Condo-World Development, LLC, and
Heron Point Golf Club Limited Partnership,

)
Plaintiffs, )
‘ ) PLAINTIFFS VERIFIED COMPLAINT FOR
v. ) DECLARATORY JUDGMENT RELIEF
AGAINST DEFENDANT MYRTLE BEACH
| ) GOLF AND YACHT CLUB
Myrtle Beach Golf & Yacht Club ) ASSOCIATION, INC. =z 3
Association, Inc. ) - E - ';;
) T g A,
\ L 2T OET
) ©E ~ om
- i :) C'_)_‘ \
Defendant. ) :.;:_ = fio
[ o2/
) Az E X
> C\% :
The Plaintiffs, Condo-World Development, LLC and Heron Point Golf Ché® Limited

Partnership, by and through its undersiged attorneys Howell V. Bellamy, Jr. and Howell V. Bellamy,

I, complaining of the Defendant, Myrtle Beach Golf & Yacht Club Assoctiation, Inc., herein, would
show and allege unto this Honorable Court as follows:

1. The Plaintiff, Condo-World Development, LLC (“Condo-World”) is a limited

liability company organized and existing pursuant to the law§ of the State of South Carolina and does
business in Horry County, South Carolina. Condo-World is the current holder of the note and
mortgage regar&ing the subject property as described in Paragraph Three (3) set forth below.

2. The Plaintiff, Heron Point Golf Club Limited Partnership (“Heron Point”), is a
limited liability partnership organized and existing pursuant to the laws of the State of South

Carolina and does business in Homry County, South Carolina. Heron Point is the owner of the

subject property, including the Heron Point Golf Course, as described in Paragraph Three (3) below.
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3. That the Defendant; Myrtle Beach Golf and Yacht Club Association,
Inc.(““Association’) is a non-profit corporation organized and existing under the laws of the State of
South Carolina, and is éharged with the administration, operation, and maintenance of the
subdivision’s common areas located in Horry County, South Carolina. The Association may have
standing to enforce any alleged violations of the restrictions on behalf of the members of the
Association to the extent that they run with the subject property, which is specifically denied.

4. The real property (“golf course property”) which is the subject of this lawsuit is
located in Horry County, South Carolina, and more particularly described as follows: |

PARCEL ONE

All those certain pieces, parcels or tracts of land, together with the
improvements thereon, situate, lying and being in Socastee Township

~ in the County of Horry, State of South Carolina, containing in the
aggregate 164.221 acres, more or less, being shown and designated
as:

Parcel C, containing 0.077 acre; more or less;
Parcel L, containing 13.345 acres, more or less;
Parcel M, containing 14.522 acres, more or less;
Parcel N, containing 3.527 acres, more or less;
Parcel N-1, containing 7.987 acres, more or less;
Parcel O, containing 5.614 acres, more or less;
Parcel Q, containing 27.088 acres, more or less;
Parcel T, containing 34.843 acres, more or less;
Parcel U, containing 4.219 acres, more or less;
Parcel V, containing 9.884 acres, more or less;
Parcel Z, containing 1.019 acres, more or less;
Parcel AA, containing 10.535 acres, more or less;
Parcel AB, containing 11.924 acres, more or less; and
Osprey Lake, containing 19.637 acres, more or less;

on survey of Heron Point Golf Club, formerly Myrtle Beach Golf and
Yacht Club Golf Course, prepared by Engineering and Technical
Serves, Inc. by Frederick L. Hammis, R.L.S., dated April 6, 1992, and
recorded in Real Estate Plat Book 119 at pages 100.
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ALSO,

PARCEL TWO

All and singular, those certain parcels of land, situate, lying and being
in Socastee Township, Horry County, South Carolina, containing a
total of 5.349 acres, as shown on that survey of Heron Point Golf
Club, formerly Myrtle Beach Golf and Yacht Club Golf Course,
prepared by Engineering and Technical Services, Inc. by Frederick L.
Harris, R. L.S., dated April 6, 1992, and recorded in Plat Book 119 at
pages 100, and being more particularly shown and designated as:

Parcel S, containing 0.039 acre, more or less;
Parcel OA, containing 0.029 acre, more or less;
Parcel P, containing 0.154 acre, more or less;
Parcel X, containing 0.091 acre, more or less;
Parcel AE, containing 0.140 acre, more or less;
Parcel AF, containing 0.040 acre, more or less;
Parcel AC, containing 4.636 acres, more or less; and
Parcel AD, containing 0.220 acre, more or less.
5. Venue is proper in Horry County.
6. Based upon the foregoing, this Court has subject matter and personal jurisdiction
over the above-named parties hereto.
FACTUAL STATEMENT
7. On April 15, 1992, Peoples Federal Savings and Loan Association
(“Grantor/Covenantor”) conveyed to Heron Point Golf Club Limited Partnership
(“Grantee/Covenantee”), Parcel One, consisting of 164.221 total acres, more or less, Parcel Two,
consisting of 5.349 acres, more or less, and Parcel Three, consisting of 0.907 total acres, more or
less, by Deed, recorded April 15, 1992, in Deed Book 1540, at Page 482, in the office of the Register
of Deeds for Horry County, South Carolina. A copy of the Deed is attached hereto as (Exhibit A),

and incorporated by reference as part.of this pleading.

Page 3 of 8




8. On April 15, 1992, Heron Point Golf Course Limited Partnership executed and
delivered unto Peoples Federal Savings and Loan Association that certain Promissory Note in the
original principal sum of Three Million Six Hundred Ninety Thousand and No/100 ($3,690,000.00)
Dollars (the “Note”). The Note is secured by that certain First Mortgage and Security Agreement,
dated Apn']A 15, 1992, and recorded April 15, 1992, in Mortgage Book 1669, at Page 301 tthe
“Mortgage™). A copy of the First Mortgage is attached hereto as (Exhibit B), and incorporated by
reference as part of this pleading.

9. On November 12, 2011, the N(;te and Mortgage were assigned by First Federal
Savings and Loan Association of Charleston, the successor by merger to Peoples Federal
Savings and Loan Association ("Peoples”), to VFC Partners 15, LLC, by Assignment of Mortgage
and Collateral Documents, and recorded April 3, 2012, in Mortgage Book 5391, at Page 1268. A
copy of the Assi gnrhent of Mortgage and Collateral Documents are attached hereto as (Exhibit C),
and incorporated by reference as part of this pleading.

10.  On April 30,2012, the Note and Mortgage wére assigned by VFC Partners 15, LLC,
to Condo World Development, LLC by Assignment and Assumption of Mortgage and Loan
Documents, and recorded May 18, 2012, in Mortgage Book 5402, at Page 2786. A copy of the Note
and Mortgage assigned to Coﬁdo World Development, LLC is attached hereto as (Exhibit D), and
incorporated by reference as part of this pleading.

11. On December 14, 2014, the Plaintiffs closed the Heron Point Golf Course
because they had been unable to profitably operate the golf course property for the last several years
even after making significant upgrades. The golf course only had thirty (30) members at the time

it decided to close its doors.
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12.  The Defendant Association contends that the only permitted use of the subject.
property is as a golf course, country club, or other ancillary use relating to the golf course. However,
the Plaintiffs érgue they have the legal right to déveIOp the subject property for both single-family
and multi-family purposes. For these reasons, the Plaintiffs have brought this declaratory judgment
action against the Defendant Association.

FOR A FIRST CAUSE OF ACTION
(Declaratory Judgment)

13.  The Plaintiffs reiterate each and every allegation set forth above as if fully
incorporated herein.

14.  This is an action for declaratory judgment relief pursuant to the Uniform
Declaratory Judgment Act of South Carolina, as set forth in § 15-53-10 et seq., of the South Carolina
Code of Laws, 1976, as amended, for the purpose of determining the parties’ rights, status, and legal
relations concerning use and development of the subject property.

15. Section 15-53-30 provides:
Any person interested under a deczd, will, written contract or
other writings constituting a contract or whose rights, status
or other legal relations are affected by a statute, municipal
* ordinance, contract or franchise may have determined any
question of construction or validity arising under the
- instrument, statute, ordinance, contract or franchise and
obtain a declaration of rights, status or other legal relations
thereunder.
16.  Ajusticiable controversy exists between the parties regarding their rights, status, and
legal relations concerning whether the subject property can only be utilized as a golf course and not

for residential development as contended by the Defendant Association.

17, Plaintiffs do not have an adequate remedy at law.
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18.  Plaintiffs are informed and believe that they are entitled to a determination from the

Court declaring one or more of the following decrees as relief:

a.

That the Myrtle Beach Golf & Yacht Club Subdivision (“MBGYCS”)’s
amended and restated declaration of covenants and restrictions' (““ declaration

of covenants”) do not run with the golf course property, formally known as
the Myrtle Beach Golf & Yacht Club Golf Course;

That the golf course property, formally known as the Myrtle Beach Golf &
Yacht Club Golf Course, was not submitted and/or dedicated as part of the
MBGYC Subdivision’s common areas; and, consequentially, it is not subject
to the declaration of covenants;

That the alleged use restrictions referenced in the “Heron Point Deed”
recorded in Deed Book 1540, at Page 482, were personal to First Federal
Savings and Loan Association of Charleston, the successor by merger to
Peoples Federal Savings and Loan Association as the grantor/covenantor, and
do not run with the golf course property, formally known as the Myrtle Beach
Golf & Yacht Club Golf Course;

That First Federal Savings and Loan Association of Charleston as the
Grantor/Covenantor had previously waived, relinquished and released the
following restrictions® as the same may have applied, if at all, to the
Enterprise Tracts, including the golf course property, by Deed known as
“Waiver of Restrictions [Deed]” recorded May 5, 2005, in Deed Book 2905,
at Page 574;

That the Defendant Association lacks standing to enforce the alleged
restrictions referenced in the “Heron Point Deed” recorded on April 15, 1992,
in Deed Book 1540, at Page 482, because they are personal to Peoples
("Grantor™), its heirs, successors, and assigns, and do not run with the golf
course property. Accordingly, Condo-World, as the managing partner of
Heron Point, has the sole authority to enforce the use restrictions in the
*“Heron Point Deed” against the golf course property assuming the restrictions
have not been previously waived, relinquished and released for the reasons
described above; '

'The Amended and Restated Declaration of Covenants and Restrictions for Myrtle Beach Golf & Yacht Club
Subdivision, recorded in Deed Book 931 at Page 563.

’The “Heron Point Deed” in Deed Book 1540, at Page 482, in the office of the Register of Deeds for Horry

County, South Carolina.
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f. That the First Mortgage and Security Agreement (“Security Agreement ™) by
and between Peoples Federal Savings and Loan Association
(“Mortgagee/Covenantor”) and Heron Point Golf Club Limited Partnership
(“Mortgagor/Covenantee™) contains a certain covenant stating that "the
mortgagor shall not remove, demolish, materially alter or materially
change the use of the golf course .. without the prior consent of
Mortgagee." This language evidences that the use restrictions in the Security
Agreement are only personal to the Mortgagee, its heirs, successors, and
assigns, and do not run with the golf course property. Accordingly, Condo-
World as the current mortgagee by assignment, has the sole authority to
enforce the personal use restrictions against the golf course property;

g That the Defendant Association lacks standing to enforce the subdivision’s
declaration of covenants against the golf course property, formally known as
the Myrtle Beach Golf & Yacht Club Golf Course. The golf course property
has not ever been subjected by amendment to the declaration of covenants
of the MBGYC Subdivision. For these reasons, the golf course property has
not ever been inured to the benefit of the Defendant Association’s members
because they posses no title and interest in the golf course property;

h. That even if the use restrictions® described above do apply to the golf course
property, which is expressly denied, they do not unreasonably limit the golf
course property’s use only to a golf course; and

i That the golf course property, formally known as the Myrtle Beach Golf &
Yacht Club Golf Course, is not subject to the declaration of covenants due to
the changed economic circumstances, which have rendered the golf course
propeny unsuitable for a golf course use.

WHEREFORE, having fully set forth the allegation in their Complaint, the Plaintiffs pray
for the following relief:
a. For an Order from the Court declaring, in whole or in part, the following

reliefrequested in subparagraphs (a) through (i) of Paragraph 18 of Plaintiffs’
Complaint;

3James H. Dusenbury ("Dusenbury”} deeded separate tracts of the land: {1} to Heron Point Golf Club, Inc.,
recorded in Deed Book 855 at Page 765, and (2) Myrtle Beach Golf & Yacht Club General Partnership, recorded in Deed
Book 855 at Page 771. Each deed stated that the property “shall be used for a residential community (composed of
single-family and multi-family residences), an associated golf course, open areas, parks, lakes, and various other
recreational amenities and retail shops.” Accordingly, the expressed language of the restrictive covenant described
above does not limit the properties' use and operation solely to a golf course property use.
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b. For attorneys fees, costs and expenses incurred in this action; and
c. For such other and further relief as the Court may deem just and proper.
Respectfully submitted,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Howell V. Bellamy, II1. 2 )

Howell V. Bellamy, Jr.
1000 29th Ave. N.

Myrtle Beach, S. C. 29577
843-282-5393 Phone
843-448-3022 Fax
Attorneys for the Plaintiffs

Myrtle Beach, South Carolina

April 27, 2015
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STATE OF SOUTH CAROLINA )
VERIFICATION

COUNTY OF HORRY - “é
/\ o -

>
PERSONALLY appeared before me the Plaintiffs, in the foregoing action wghg, begg
. ~ ™
g}

L .
o
i

gf‘\\ ‘4

(

phss
-
oy

)’
duly sworn says: ) 2, ,;
X
ed“fa
o

‘;\\

guV! “-\:w-
‘ oS
)J“ Q

(a) That the Deponents have read the allegations contained in the a
pleadings consisting of Eight (8) pages.

(b)  Thattheattached pleading was prepared by the Deponents' attorney based upon
information the Deponerits have personally furnished to said attorney.

(¢) Thattheallegations contained in the attached pleading are true and correct, and
are based upon the personal knowledge of the Deponents, except for those allegations which
are based upon the Deponents’ information and belief and, as to those, the Deponents verily
believe the same to be true.

(d)  Thatthe Deponents have authorized said attorney to file the attachéd pleading,

to present the same to the Court and secure any necessary Orders based thereon, and to secure

service upon the adverse party of the attached pleading and necessary process based thereon. '

CONDO-WORLD DEVELOPMENT, LLC.

Page 1




SWORN to before me this  JA%

day of @4;[ ,2015

HERON POINT GOLF CLUB
DEVELOPMENT PARTNERSHIP

A, Med (LS)

Nofary Public for South Carolina

My Commission Expires: /_()—M
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STATE OF SOUTH CAROLINA )
)
COUNTY OF HORRY )
)
Condo-World Development, LLC, and )

Heron Point Golf Club Limited Partnership,

Plaintiff,
V.

Myrtle Beach Golf & Yacht Club
Association, Inc.

Defendants.

N’ N N N N e am w N st N Namat

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT :
CIVIL ACTION NO. 2018-CP-26- 3\’\")

I, Lynn Hearl, an employee of the Law Firm of Bellamy, Rutenberg, Copeland, Epps,

Gravely & Bowers, P.A., Counsel for the Plaintiff, in the above-captioned action, certify that I have

this day sent a copy of the Civil Action Cover Sheet, Summons and Complaint with Exhibits A,

B, C, & D, and Verification, with sufficient postage attached thereto as follows:

Christopher H. Pearce, Esquire
The Pearce Law Group, P.C.
1294 Professional Drive, Ste. B
Myrtle Beach, SC 29577

Myrtle Beach, South Carolina

April 27, 2015

j%aozéz&@_

ynn Hearl
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‘ STATE OF SOUTR CAROLINA )“mm cRURTY

) ' ) . .
| 99/ ) oo R 15t 3 I-

COURTY OF HORRY
RMC.

0 KHOW ALY, HEN BY THESE PRESENTS, that Peoples Federel gavings
°/ and Loan Association, hereinafter referred %o as Grantor, in the
qog' State aforesaid for and in consideration of the sum oi %eén and
j ‘0 No/7100 ($10.00) Dollars and othex valuable consideration to it paic
‘ F\\ by Heron Point Golf Club Limited Partnership, herwiziovter seferrsd
| to as Grantee (Receipt whereof is hereby acknowleuyal) het grunted,
2 bargained, sold and relez/ised: and by these preyents. Joes grunt.
| bargain, sell and release unto the said Grintee. (=8 Bugcassnrs 2:7
Assigns the following described pruperty:
8EE ATTACHED GCREDULR "AM FOR DEOCRIPIISN

o3

GRANTEE’S ADDRESS: Heron Poirt Golf Club fiallsid Partnersiip

——

Post OFfice Rox 26938
Greenville, S. G, 29416

| | The property conveyed herein shall be subject to the followina

covenants: _ |

(a)

(b) Grantee, its Successors and Assignsf agreef to offer
nenberships to nembers of Myrtle Be Golff and Yacht
| Club Association, Inc., its Successo or Ass gns on the
| sane basis that | : " : g -
? large, §

IT IS FURTHER PROVIDED that these covenants shali niot apply to
Parcel A-C comprised of 4.636 acres as shown on a plat of Heron

Point Golf Club, formerly Myrtle Beach Golf & Yacht Club Golf

Course, prepared by Prederick L. Harris, R.L.S. dated April 6, 1992

s0or 1 54 0rez 482

i




and filed for record in the Office of tbe R.M.C. for Horry County
in Real Estate Plat Book _{I 4 at pages rizg -

The property conveyed herein shall be subject To tas following

resttictions:

(a)

{b)

(c)

(d)

{e)

(1)

(9)

Right-of-vay easenent given by Myrtle deach Gol¥ & ¥Yscht
Club, a Ganeral Partnership to Horey Telepiione
Cooperative, Inc. dated April 14, 31985, recarded in gald
Register’s office on June 21, 1985 in Decd baok °67 at
page 253.

Kerorandum of Exclusive Right and Lic.'woe given Dy sy~ tie
Beach Golf & Yacht Tlub, 3 Gemexui fartaershiy o
Satellite Industries, Inc., a Morth Carolina cosmogntion
doing husiness in the State of South Carrlina in the nace
of Cablevision Industries, daitsd Pecenber 3%, 984,
recorded In sald Reglister’s n<fice o Fuly 3, Y982 L&
Deed hook 979 at page 232.

Declaration for wvatax distribution snd sowse ci:lestic
systens given by MNyrtle Beach =531 L Yacht Miwe, #
General Partnership to Grand Atran:.. Water zwa Sewoi
Authority, dated Januaxry 6, 1986. :cwworded »n salld
Register’s office on Febivary 13, 1¢’f in Qaed bouk 1026
at page 471.

Pasd and Basement given by hiyvtie .aich 69i1f & Yacht
Club, a General Partnarship to Grang Strand Wates ond
Sewer Authority, dated August 10, 198, recorded in said

Reglster’s offlce on September 8, 198¢ in Dead Book 1218

at page 388.

Easenment Mzintenance Agreenant given by Puoples Federal
Savings and Loan Association qiven to Myrtle Beach Golf
& Yacht Club Association, Inc., dated September 9, 1990,

' recorded in said Register’s office on November 7, 1990 in

Deed Book 1433 at page 361l.

Restrictions, covenants and conditions contained in Deel
from Jaues H. Dusenbury, as Honinee, to Myrtle Beach Golf
& Yacht Club, a General Partnership, dated Pebruary 29,
1984, recorded in said Register’s office on Xarch 13,
1984, in Daed Buok 855 at page 769,

Restrictions, covenants and conditions containad in Deed
from Janes H. Dusenbury, as Nominee, to Heron Point Golf

club, Inc., dated April 25, 1989 recorded Im szid

Register’s office on Kay 2, 1939, in Deed Book 1iU6 at
page 642.

TOGETHRR with all and singular, the Rights, Menbers,

3002 1540"’.':( 483
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Hereditaments and Appurtenances to the said prenie:-s balonging, or

in anywise incident or appertaining.

O HAVE AND TO HOLD all and
nentioned unto the sajid Grantee,

forever.

singular the premises before

its Sucresssyas andt Assiqus

AND the Grantor herein heveby binds itself and its Successors

and Assigns to warrant and forever defend all and #1) julex the said

prenises unto the said Grantee, and its Sucae. 428 and ASHAGHS

agajinst itself and its Successors

and Assigua and ail sevsons

vhomsoaever lawfully claiming, or to claiwm “he gans or ary pork

thereof. N

r
WITNESS the execution hexeof by Grantor whin _ J2J

April,

Ray of

in the year of our Lord ore thouszand ..'7n0 hundred and

ninety-two and in the two hundred sixteenth year of thc Sovexaeigicy

and@ Independence of the United States of Amsvica.

Signed, Sealed and Deltvered
in the Prasence of:

PROPLES FHOERL., SAVINGS AND
LOAR ASSOIIATION

BY: %ﬁ-’”f
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STATE OF SOUTH CAROLINA )
) PROBATR
COUNTY OF HORRY ) .

PERSORALLY appeared before me the undersign¢i witnoss and made
cath that (s)he wvas present and sav the within Crantor sign, e2a)
and as its corporate act and deed, deliver the wiihin Deed of Perl
Estate: that. déponent with the other witrsesa whav name ie
subscribed above witnessed the execution theresf

U g

SHORN to before me this
_JS* day of aprii, 1992.

A
‘ L] (L. S . )
Hotary 11¢ for South Carolina

Hy Comnission Expires: i3l .
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(471,13

2NN
Agnoi

BXHIBI? "a"
Parcel Ope

All those certain pleces, parcels ox tracks of land,
together with the improvements thereon, situate, iying and being in
Socastee Township in the County of Horry, stata of South Carolina,
containing in the aggregate 164 "~ - ., more or less, being
shown and desi~ ——

Parcel C, containing 0.077 acre; mors o 1lesw,
Parcel L, containing 13.345 acres; mora or 12&8;
Parcel H, containing 14.522 acres, m vy of lesr; .
Parcel N, containing 3.527 acres, mor: o lecz!
Parcel k-1, containing 7.987 acres, mcre ox loed:
Parcel O, containing 5.614 acres, more or 1aoss;
Parcel Q, containing 27.088 acros. nura or less:
Parcel T, contaianing 34.843 acras, uc.. oX leis;
Parcel U, containing 4.219 .cres, mord o lass?
Parcel V, containing 9.844 acras, moiv oy leys;
Parcel 2, coatalning 1.01Y acres, nere =i lass:
Parcel AA, containing 10.535 acrcs, =nre or laenst
Parcel AB, contai 11.924 acxes, ¥ .9 or leis; and
osprey Lake, containing 19.637 acres, i..e or lews:

on survey of Heron Point Golf Club, formerly wysile Bexch Golf and
Yacht Club Golf Course, prepared by EBEnginuec.s and  Technical
Sexves, Inc. by Frederick L. Barrds, R.L.S., {zTed Apris 6, 1992,
and recorded in Real Estate Plat Book |4 at ;'wges _ 100 ;

TOGETHER HITH a non-exclusive easeuent for access to ard
aegress from the property described abave acroecs Tract I and the
remalning portion of “Enterprise Tract" as shwa on "Boundary
Survey of Bnterprise Tract" prepared for Justic: Builders by Sur-
Tech, Incorporated, dated MNovember, 1983, xecorded iIn said
Register’s office in Plat Beook 79 at page 2é6.
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ALSO,

Parce] Two

, All and singular, those certain parcels of land, sisuala,
lying and baing in Socastee Township, Horry County, South farolins,
containing a total of 5.349 acres, as shown on that asurvey o7 Reron
Point Golf Club, formerly Myrtle Beach Golf and Yacht Club Golf
Course, prepared by Engineering and Technieal Servicas, Iac. by
Frederick L. Harris, R.L.S., dated April &, 1982, ‘nd we~r=Zagd in

Plat Book at pages 0, and beiny @@ pazvisularly
shovn and designated as:

Parcel S, containing ©.029 acre, mors or lass:
Parcel OA, cuntaining 0.02Y acre, mors or less;
Parxcel P, containing 0.154 acre, more o1 less;
Parcel X, containing 0.091 acre, swis oy less;
Parcel AE, containing 0.140 2ile, 24w +r leas;
Parcel AF, containing 0.0%0 acre, ROXy: ov 1egs;
Paxcel AC, containing ¢.626 acres, =crax or less; ang
Parcel AD, containing 0.220 acre, =ore 0r le:s.

ALS0,
%. A1l those certain pieces, parcela or Iruacts of land,
together with the improvenents thereon, aituzte, lying and being in

Socastee Township, County of Horry, State of Sx-xh Carolina, and
being shown as Tract IX-C (0.453 acre, more oy less) and Tract II-p
(0.454 acre, more or less) on survey of Heron Point Golf Club,
formerly Hyrtle Beach Golf and Yacht Club Gaif Zuurse, prepared by
Engineering and Technical Services, Inc. by Frederick L. Harris,
R.L.S., dated April 6{ 1992, and recorded in Real Estate Plat Book

1na at pages 0p___, vhich plat 1o incorporated herein and
nade a part hereof by reference.

HUKRT CUUItY ASSENSUK
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STATE OF SOUTH AZAROLINA FIRST MORTGAGE HORRY COUNTY

; PH 3:38
,_ (COUNTY OF HORRY /w% 5dSECURITy AGREEMENT 92 APR 15 PH |

THIS MORTGAGE AND SECURITY AGREEMENT made this 15th gay of

April ___, 1992, between Heron Point Golf ciub Limited
Partnership v{"Mortgagor"), whose address is P.0. Box 26988 ot
Greenville, SC_ 29616 and Peoples Pederal

Savings and Loan Association ("Mortgagee"), whose address is Post
Office Box 1740, Conway, South Carolina 29526.

WITNESSETH:

WHEREAS, Mortgagor is indebted to Mortgagee in the principal
sum of Three Million Six Hundred Ninety Thousand and No/100
($3,690,000.00) Dollars together with interest thereon, as
evidenced by that certain promissory note of even date herewith,
executed by Mortgagor and delivered to Mortgagee, the final payment
of which is due on or before the 2nd day of February, 1999, (the
"Note") which by reference is made a part hereof to the same extent
as though set out in full herein:;

NOW, THEREFORE, (a) to secure the performance and observance
by Mortgagor of all covenants and conditions contained in the Note,
in any renewal, extension or modification thereof, in this First
Mortgage and Security Agreement and in all other instruments
securing the Note; and (b) also to secure in accordance with
Section 29-3-50, as amended, Code of Laws of South Carolina 1976:
(i) all future advances and re-advances that may subsequently be
made to Mortgagor by Mortgagee, evidenced by the aforesaid Note, or
any other promissory notes, and all renewals and extensions
thereof; provided, however, that nothing contained herein shall
create an obligation on the part of Mortgagee to make future
advances or re-advances to Mortgagor and (ii) all other
indebtedness of Mortgagor to Mortgagee, now or hereafter existing,
whether direct or indirect, the maximum amount of all indebtedness
outstanding at any one time secured hereby not to exceed twice the
face amount of the Note, plus interest thereon, all charges and
expenses of collection incurred by Mortgagee, including court
costs, and reasonable attorney’s fees; and (c¢) also in order to
charge the properties, interests and rights hereinafter described
with such payment, performance and observance; and (d) for and in
consideration of the sum of One and no/100 ($1.00) Dollar paid by
Mortgagee to Mortgagor this date, and for other valuable
consideration, the receipt of which is acknowledged, Mortgagor does
hereby grant, bargain, sell, alien, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set over,
warrant and confirm unto Mortgagee, its successors and assigns
forever all right, title and interest of Mortgagor in and to:

THE MORTGAGED PROPERTY
(A) THE_LAND: All the land located in the County of Horry,
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State of South Carolina (the "Land"), described in Exhibit "A"
attached hereto and made a part hereof;

(B) RO : TOGETHER WITH all buildings,
structures and improvements of every nature whatsoever now or
hereafter situated on the Land, and all fixtures, machinery,
appliances and building equipment, now or hereafter owned by
i Mortgagor and located in or on, or attached to, or used or intended
| to be used in connection with or with the operation of, the Land,
! buildings, structures or other improvements, including all
‘ extensions, additions, improvements, betterments, renewals and

| replacements to any of the foregoing and all of the right, title
i and interest of Mortgagor in and to any such personal property or
i fixtures subject to any lien, security interest or claim together
i" with the benefit of any deposits or payments now or hereafter made
i by Mcrtgagor or on its behalf (the "Improvements").

(C) EASQEMI&JELQEERJNIEE&I&-TOGETHER WITH all

easements, rights of way, gores of land, streets, ways, alleys,
. passages, sewer rights, waters, water courses, water rights and
powers, and all estates, rights, titles, interests, privileges,
| liberties, tenements, hereditaments and appurtenances whatsoever,
; in any way belonging, relating or appertaining to any of the
§ property hereinabove described, or which hereafter shall in any way
: belong, relate or be appurtenant thereto, whether now owned or
hereafter acquired by Mortgagor, and the reversion and reversions,
remainder and remainders, rents, issues and profits thereof, and
all the estate, right, title, interest, property, possession, clalm
and demand whatscever, at law as well as in equity, of Mortgagor
of, in and to the same, including but not limited to all judgments,
awards of damages and settlements, hereafter made resulting from
condemnation proceedings or the taking of the property described in
paragraphs (A), (B) and (C) hereof or any part thereof under the
power of eminent domain, or for any damage (whether caused by such
taking or otherwise) to the property described in paragraphs (A),
(B) and (C) hereof or any part thereof, or to any rights
appurtenant thereto, and all proceeds of any sales or other
dispositions of the property described in paragraphs (A), (B) and
(C) hereof or any part thereof.

(D) ASSIGNMENT OF RENTS: TOGETHER WITH all rents, royalties,
issues, profits, revenue, income and other benefits from the
property described in paragraphs (A), (B) and (C) hereof to be
applied against the indebtedness and other sums secured hereby,
provided, however, that permission is hereby given to Mortgagor so
long as no default has occurred hereunder, to collect, receive,
take, use and enjoy such rents, royalties, issues, profits,
revenue, income and other benefits as they become due and payable,
but not in advance thereof. The foregoing assignment shall be
fully operative without any further action on the part of either
party and specifically Mortgagee shall be entitled, at its option
upon the occurrence of a default hereunder, to all rents,
royalties, issues, profits, revenue, income and other benefits from
the property described in paragraphs (A), (B) and (C) hereof
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whether or not Mortgagee takes possession of the property described
in paragraphs (A), (B) and (C) hereof. Upon any such default
hereunder, the permission hereby given to Mortgagor to collect such
rents, royalties, issues, profits, revenue, income and other
benefits from the property described in paragraphs (a), (B) and (C)
hereof shall terminate and such permission shall not be reinstated
upon a cure of the default without Mortgagee’s specific consent.
Neither the exercise of any rights under this paragraph by
Mortgagee nor the application of any such rents, royalties, issues,
profits, revenue, income or other benefits to the indebtedness and
other sums secured hereby, shall cure or waive any default or
notice of default hereunder or invalidate any act done pursuant
hereto or to any such notice, but shall be cumulative of all other
rights and remedies.

(E) ASSIGNMENT OF LEASES: TOGETHER WITH all right, title and
interest of Mortgagor in and to any and all leases now or hereafter

on or affecting the property described in paragraphs (aA), (B) and
(C) hereof, together with all security therefor and all monies -
payable thereunder, subject, however, to the conditional permission
hereinabove given to Mortgagor to collect the rentals under any
such lease. The forgoing assignment of any lease shall not be
deemed to impose upon Mortgagee any of the obligations or duties of
Mortgagor provided in any such lease, and Mortgagor agrees to duly
perform all obligations of the lessor under all such leases. Upon
Mortgagee’s request, Mortgagor agrees to send to Mortgagee a list
of all leases covered by the foregoing assignment and as any such
lease shall expire or terminate or as any new lease shall be made,
Mortgagor shall so notify Mortgagee in order that at all times
Mortgagee shall have a current list of all leases affecting the
property described in paragraphs (A), .(B) and (C) hereof.
Mortgagee shall have the right, at any time and from time to time,
to notify any lessee of the rights of Mortgagee as provided by this
paragraph. From time to time, upon request of Mortgagee, Mortgagor
shall specifically assign to Mortgagee as additional security
hereunder, by an instrument in writing in such form as may be
approved by Mortgagee, all right, title and interest of Mortgagor
in and to any and all leases now or hereafter on or affecting the
Mortgaged Property, together with all security therefor and all
monies payable thereunder, subject to the conditional permission
hereinabove given to Mortgagor to collect the rentals under any
such lease. Mortgagor shall also execute and deliver to Mortgagee
any notification, financing statement or other document reasonably
required by Mortgagee to perfect the foregoing assignment as to any
such lease.

This instrument constitutes an absolute and present assignment
of the rents, royalties, issues, profits, revenue, income, and
other benefits from the Mortgaged Property, subject, however, to
the conditional permission given to Mortgagor to collect, receive,
take, use and enjoy the same as provided hereinabove; provided,
further, that the existence or exercise of such right of Mortgagor
shall not operate to subordinate this assignment to any subsequent
assignment, in whole or in part, by Mortgagor, and any such
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subsequent assignment by Mortgagor shall be subject to the rights
of Mortgagee hereunder.

(F) ] PR : TOGETHER WITH a
security interest in (i) all fixtures, machinery, appliances and
building equipment now or hereafter acquired and affixed to or
located on the property described in paragraphs (A), (B) and (C)
hereof which, to the fullest extent permitted by law shall be
deemed fixtures and a part of the real property, (ii) and all
contract rights, general intangibles, actions and rights in action
now or hereafter acquired pertaining to the Mortgaged Property,
including all rights to insurance proceeds, and (iii) all proceeds,
products, replacements, additions, substitutions, renewals and
accessions of any of the foregoing. Mortgagor (Debtor) hereby
grants to Mortgagee (Secured Party) a security interest in all
fixtures, rights in action and personal property described herein.
This Mortgage is a self-operative security agreement with respect
to such property, but Mortgagor agrees to execute and deliver on
demand such other security agreements, financing statements and
other instruments as Mortgagee may reasonably request in order to
perfect its security interest or to impose the lien hereof more
specifically upon any of such property. Mortgagor agrees to pay
Mortgagee’s charge, to the maximum amount permitted by law, for any
statement by Mortgagee regarding the obligations secured by this
Mortgage and Security Agreement requested by Mortgagor or on behalf
of Mortgagor. On demand, Mortgagor will promptly pay all costs and
expenses of filing statements, continuation  statements, partial
releases, and termination statements deemed necessary or
appropriate by Mortgagee to establish and maintain the validity and
priority of the security interest of Mortgagee, or any modification
thereof, and all costs and expenses of any searches reasonably
required by Mortgagee. Mortgagee may exercise any or all of the
remedies of a secured party available to it under the Uniform
Commercial Code (South Carolina) with respect to such property, and
it is expressly agreed in accordance with the provisions of the
Uniform Commercial Code (Scuth Carolina), ten (10) days’ notice by
Mortgagee to Mortgagor shall be deemed to be reasonable notice
under any provision of the Uniform Commercial Code (South Carolina)
requiring such notice; provided, however, that Mortgagee may at its
option dispose of the collateral in accordance with Mortgagee’s
rights and remedies in respect to the real property pursuant to the
provisions of this Mortgage and Security Agreement, in lieu of
proceeding under the Uniform Commercial Code (South Carolina).

Some of the items of property described herein are goods that
are or are to become fixtures related to the real estate described
herein, and it is intended that, as to those goods, this Mortgage
and Security Agreement shall be effective as a financing statement
filed as a fixture filing from the date of its filing for record in
the real estate records of the county in which the Land is located.
Information concerning the security interest created by this
instrument may be obtained from the Mortgagee, as Secured Party, or
the Mortgagor, as Debtor, at the address first shown above.
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Everything referred to in paragraphs (&), (B), (C), (D), (E)
and (F) hereof and any additional property hereafter acquired by
Mortgagor and subject to the lien of this Mortgage or intended to
be so is herein referred to as the "Mortgaged Property".

TO HAVE AND TO HOLD this Mortgaged Property and all parts
thereof unto Mortgagee, its successors and assigns, to its own
proper use and benefit forever, subject, however, to the terms and
conditions herein.

PROVIDED, HOWEVER, that if Mortgagor shall promptly pay or
cause to be paid to Mortgagee the principal and interest payable
under the Note, at the times and in the manner stipulated therein,
herein, and in all other instruments securing the Note, all without
any deduction or credit for taxes or other similar charges paid by
Mortgagor, and shall keep, perform and observe all the covenants
and promises in the Note, and any renewal, extension or
modification thereof, and in this Mortgage and in all other
instruments securing the Note, to be kept, performed or observed by
Mortgagor, then this Mortgage, and all the properties, interest and
rights hereby granted, conveyed and assigned shall cease and be
void, but shall otherwise remain in full force and effect.

Mortgagor covenants and agrees with Mortgagee as follows:

ARTICLE ONE
COVENANTS OF MORTGAGOR
1.01 Performance of Note, Mortgage, etc.Mortgagor shall

perform, observe and comply with all provisions hereof, of the Note
and of every other instrument securing the Note, and will promptly
pay to Mortgagee the principal with interest thereon and all other
sums requlred to be paid by Mortgagor under the Note and pursuant
to the provisions of this Mortgage and of every other instrument
securing the Note when payment shall become due, all without
deduction or credit for taxes or other similar charges paid by
Mortgagor.

1.02 Warranty of Title. Mortgagor covenants and warrants
that it is seized of an indefeasible estate in fee simple in the
Land and real property hereby mortgaged, has good and absolute
title to all existing personal property hereby mortgaged or made
subject to the security interest hereby created and has good right,
full power and lawful authority to convey, mortgage and encumber
the same as provided herein; that Mortgagee may at all times
peaceably and quietly enter upon, hold, occupy and enjoy the Land
and real property hereby mortgaged and every part thereof; that the
Land, real property and all existing personal property hereby
mortgaged or made subject to the security interest hereby. created
is free and clear of all liens, security interests, charges and
encumbrances whatsoever, except for the lien for property taxes not
yet due and payable and those permitted encumbrances, if any,
described in the title insurance policy. Mortgagor shall and will
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make such further assurances to perfect Mortgagee’s fee simple
title to the Land and the real property hereby mortgaged, and the
title to the personal property hereby mortgaged or made subject to
the security interest created as may reasonably be required.
Mortgagor fully warrants the title to the Land, real property and
all existing personal property hereby mortgaged or made subject to
the security interest hereby created and every part thereof, and
will forever defend the same against the claims of all persons
whomsoever.

1.03 Zoning and Environmental lLaws. Mortgagor covenants

and warrants that all applicable zoning laws, ordinances and
regulations affecting the Land permit the use and occupancy of the
Improvements and further covenants and warrants to comply with all
5 environmental and ecological laws, ordinances and regulations
; affecting the Mortgaged Property.

1.04 Taxes and Liens.

(a) Mortgagor shall pay or bond promptly, when and as due,
and shall promptly exhibit to Mortgagee receipts for the payment of
all taxes, assessments, rates, dues, charges, fees, levies, fines,
impositions, liabilities, obligations and encumbrances of every
kind whatsoever now or hereafter imposed, levied or assessed upon
or against the Mortgaged Property or any part thereof, or upon or
against this Mortgage or the indebtedness or other sums secured
hereby, or upon or against the interest of Mortgagee in the
Mortgaged Property, as well as all income taxes, assessments and
other governmental charges levied and imposed by the United States
of America or any state, county, municipality, borough or other
taxing authority upon or against Mortgagor or in respect of the
Mortgaged Property or any part thereof, and any charge which, if
unpaid, would become a lien or charge upon the Mortgaged Property
prior to or equal to the lien of this Mortgage before they become
delinquent and before any interest attaches or any penalty is
incurred.

(b) Mortgagor shall not permit or suffer more than fifteen
(15) days any mechanics’, laborers’, materialmen’s, statutory or
other lien upon any of the Mortgaged Property.

(c) Mortgagee may, in its sole discretion, require
Mortgagor to deposit with Mortgagee on the first day of each month,
in addition to making any required payments of principal and
‘interest, until the Note is fully paid, an amount equal to one-
twelfth (1/12) of the yearly taxes and assessments as estimated by
Mortgagee to be sufficient to enable Mortgagee to pay at least
thirty (30) days before they become due all taxes, assessments and
other similar charges against the Mortgaged Property or any part
thereof. Such deposits shall not be, nor be deemed to be, trust
funds, but may be commingled with the general funds of Mortgagee,
and no interest shall be payable in respect thereof. Upon demand
by Mortgagee, Mortgagor shall deliver to Mortgagee such additional
monies as are required to make up any deficiencies in the amounts
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necessary to enable Mortgagee to pay such taxes, assessments and
similar charges. 1In the event of a default under any of the terms,
covenants and conditions of the Note, this Mortgage or any other
instruments securing the Note to be kept, performed or observed by
Mortgagor, Mortgagee may apply to the reduction of the sums secured
hereby, in such manner as Mortgagee shall determine, any amount
under this paragraph 1.05(c) of Article One remaining to
Mortgagor’s credit.

(d) Mortgagor shall not claim, demand or be entitled to
receive any credit or credits on the principal or interest payable
under the terms of the Note or on any other sums secured hereby,
for so much of the rent, taxes, assessments or similar impositions
assessed against the Mortgaged Property or any part thereof as are
applicable to the indebtedness secured hereby or to Mortgagee’s
interest in the Mortgaged Property. No deduction shall be claimed
from the taxable value of the Mortgaged Property or any part
thereof by reason of the Note, this Mortgage or any other
instrument securing the Note.,

1.05 insurance.

(a) Mortgagor shall at its sole expense obtain for, deliver
to and maintain for the benefit of Mortgagee, during the life of
this Mortgage, insurance policies in such amounts as Mortgagee may
require in no event less than the full insurable value or the loan
amount, insuring the Mortgaged Property against fire, extended
coverage and such other insurable hazards, casualties and
contingencies as Mortgagee may require including flood damage, and
shall pay promptly, when due, any premiums on such insurance
policies and on any renewals thereof. The form of such policies
and the companies issuing them, and the coverages provided shall be
acceptable to Mortgagee. All such policies and renewals thereof
shall be held by Mortgagee and shall contain a noncontributory
mortgagee endorsement making losses payable to Mortgagee. The
coverage under such policies shall be limited to the improvements
now or hereafter located on the Mortgaged Property. At least
fifteen (15) days prior to the expiration date of all such
policies, renewals thereof satisfactory to Mortgagee shall be
delivered to Mortgagee. Mortgagor shall deliver to Mortgagee
receipts evidencing the payment of all premiums on such insurance
policies and renewals. Delivery of the insurance policies and
renewals thereof shall constitute an.assignment to Mortgagee, as
further security, of all unearned premiums. In the event of loss,
Mortgagor will give immediate written notice to Mortgagee and
Mortgagee may make proof of loss if not made promptly by Mortgagor.
In the event of the foreclosure of this Mortgage or any other
transfer of title to the Mortgaged Property in extinguishment of
the indebtedness and other sums secured hereby, all right, title
and interest of Mortgagor in and to all insurance policies and
renewvals thereof then in force shall pass to the purchaser or
grantee. Mortgagee may at any time at its own discretion procure
and substitute for any and all of the insurance so held as
aforesaid, such other policy or policies of insurance, in 1like
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Amount,‘ as it may determine without prejudice to its right to
foreclose hereunder should Mortgagor fail or refuse to keep said
promises so insured.

(b) Mortgagor hereby assigns to Mortgagee all proceeds from
any insurance policies, and Mortgagee is hereby authorized and
empowered in its reasonable discretion, to adjust or conpromise any
loss under any insurance policies on the Mortgaged Property, and to
collect and receive the proceeds from any such policy or policies.
Each insurance company is hereby authorized and directed to make
payment for all such losses directly to Mortgagee alone, and not to
Mortgagor and Mortgagee Jjointly. After deducting from such
insurance proceeds any expenses incurred by Mortgagee in the
collection or handling of such funds, Mortgagee may apply the net
proceeds, at its option either toward restoring the Improvements or
as a credit on any portion of the indebtedness and other sums
secured hereby, whether then matured or to mature in the future, or
at the option of Mortgagee such sums either wholly or in part may
be paid over to Mortgagor to be used to repair such improvements or
to build new improvements in their place or for any other purpose
or object satisfactory to Mortgagee, without affecting the lien of
this Mortgage for the full amount secured hereby before such
payment took place. If Mortgagee elects to restore the
improvements, any balance of such monies after restoration shall
either be applied toward the reduction of indebtedness and other
sums secured hereby or shall be paid to Mortgagor. Mortgagee shall
not be responsible for any failure to collect any insurance
proceeds due under the terms of any policy regardless of the cause
of such failure.

(1) Mortgagee grants Mortgagor the right to rebuild
any improvements provided demolition/reconstruction is
begun within sixty (60) days of receipt of proceeds
from insurance; provided the Mortgagor is not in
default; and provided Mortgageee has approved the
plans for reconstruction of said improvement.

(c) Mortgagor shall at its sole expense obtain for, deliver
to and maintain for the benefit of Mortgagee, during the life of
this Mortgage, 1liability insurance policies relating to the
Mortgaged Property, in such amounts, with such companies and in
such form as may be reasonably required by Mortgagee. Mortgagee
may require such policies to contain an endorsement, in form
satisfactory to Mortgagee, naming Mortgagee as an additional
insured thereunder. Mortgagor shall pay promptly, when due, any

. premiums on such insurance policies and renewals thereof.

(d) Mortgagee may, in its sole discretion, require
Mortgagor to deposit with Mortgagee on the first day of each month,
in addition to making payments of regular installments of principal
and interest, until the Note is fully paid, an amount equal to one-
twelfth (1/12) of the yearly premiums for all insurance. Such
deposits shall not be, nor be deemed to be, trust funds, but may be
commingled with the general funds of Mortgagee, and no interest
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shall be payable in respect thereof. Upon demand by Mortgagee,
Mortgagor shall deliver to Mortgagee such additional monies as are
necessary to make up any deficiencies in the amounts necessary to
enable Mortgagee to pay such premiums when due. In the event of a
default under any of the terms, covenants and conditions in the
Note, this Mortgage or any other instrument securing the Note to be
kept, performed or cbserved by Mortgagor, Mortgagee may apply to
the reduction of the sums secured hereby, in such manner as

- Mortgagee shall determine, any amount under this paragraph

remaining to Mortgagor’s credit and any return premium received
from cancellation of any insurance policy by Mortgagee upon
foreclosure of this Mortgage.

1.06 Condemnation. If all or any part of the Mortgaged
Property shall be damaged or taken through condemnation (which
terms when used herein shall include any damage or taking by any
governmental authority or any other authority authorized by the
laws of the state where the Land is located or the United States of
America to so damage or take, and any transfer by private sale in
lieu thereof), either temporarily or permanently, the entire
indebtedness and other sums secured hereby shall, at the option of
Mortgagee, become immediately due and payable. Mortgagee shall be
entitled to all compensation awards, damages, claims, rights of
action and proceeds of, or on account of any damage or taking
through condemnation and is hereby authorized, at its option, to
commence, appear in and prosecute, in its own or Mortgagor’s name,
any action or proceeding relating to any condemnation, and to
settle or compromise any claim in connection therewith. All such
compensation awards, damages, claims, rights of action and
proceeds, and any other payments or relief, and the right thereto,
are hereby assigned by Mortgagor to Mortgagee, who, after deducting
therefrom all its expenses including attorney’s fees, may release
any monies so received by it without affecting the lien of this
Mortgage or may apply the same, in such manner as Mortgagee shall
determine, to the reduction of the sums secured hereby and to any
prepayment charge provided in the Note, this Mortgage or other
instrument securing the Note. Any balance of such monies then
remaining shall be paid to Mortgagor. Mortgagor agrees to execute
such further assignments of any compensations, awards, damages,
claims, rights of action and proceeds as Mortgagee may require.

1.07 Care of Property.

(a) Mortgagor shall preserve and maintain the Mortgaged
Property in good condition and repair. Mortgagor shall not remove,
demolish, materially alter or materially change the use of the golf,
course or any building, structure or other improvement presently or
hereafter on the Land without the prior written consent of
Mortgagee. Mortgagor shall not permit, commit or suffer any waste,
impairment or deterioration of the Mortgaged Property or any part
thereof, and will not take any action which will increase the risk
of fire, erosion, or other hazard to the Mortgaged Property or to
any part thereof.
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(b) Except as otherwise provided in this Mortgage, no
fixture, personal property or other part of the Mortqgaged Property
shall be removed, demolished or altered, without the prior written
consent of Mortgagee. Mortgagor may sell or otherwise dispose of,
free from the lien of this Mortgage, furniture, furnishings,
equipment, tools, appliances, machinery, fixtures or appurtenances,
subject to the lien hereof, which may become worn out, undesirable
or obsolete only if they are replaced immediately with similar
items of at least equal value which shall, without further action,
become subject to the lien of this Mortgage.

(c) Mortgaéee may enter upon and inspect the Mortgaged
Property at any reasonable time during the life of this Mortgage.

(d) Mortgagor will promptly comply with all present and
future laws, ordinances, rules and regulations of any governmental
authority affecting the Mortgaged Property or any part thereof.

(e) If all or any part of the Mortgaged Property shall be
lost, damaged or destroyed by weather events, fire or any other
cause, Mortgagor will give immediate written notice thereto to
Mortgagee and shall promptly restore the Mortgaged Property to the
equivalent of its original condition regardless of whether or not
there -shall be any insurance proceeds therefor. If a part of the
Mortgaged Property shall be lost, physically damaged or destroyed
through condemnation, Mortgagor will promptly restore, repair or
alter the remaining property in a manner satisfactory to Mortgagee.

(£) If any work required to be performed under this
paragraph involves an estimated expenditure of more than one (1%)
percent of the face amount of the Note, no such work shall be
undertaken until plans and specifications therefor, prepared by an
architect or engineer satisfactory to Mortgagee, have been
submitted to and approved in writing by Mortgagee. :

1.08 Transfer of Property. Mortgagor shall not sell,
convey, transfer, lease or further encumber any interest in or any
part of the Mortgaged Property, without the prior written consent
of Mortgagee. If all or any part of the property or an interest
therein is sold or transferred (or if a beneficial interest in
Mortgagor is sold or transferred) without Mortgagee’s prior written
consent, Mortgagee may at Mortgagee’s option declare all the sums
secured by this Mortgage to be immediately due and payable. If any
person should obtain any interest in all or any part of the
Mortgaged Property pursuant to the execution or enforcement of any
lien, security interest or other right, whether superior, equal or
subordinate to this Mortgage or the lien hereof, such event shall

be deemed to be a transfer by Mortgagor. Mortgagor shall not, .

without the prior written consent of Mortgagee, further assign the
rents from the Mortgaged Property, nor enter into any agreement or
do any act to amend, modify, extend, terminate or cancel, accept
the surrender, subordinate, accelerate the payment of rent, or
change the terms of any renewal option of any lease now or
hereafter covering such property or any part thereof.
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1.9 Further Assuranceg. At any time and from time to
time, upon Mortgagee’s request Mortgagor shall make, execute and
deliver or cause to be made, executed and delivered to Mortgagee
and, where appropriate, shall cause to be recorded or filed and
from time to time thereafter to be re-recorded or refiled at such
time and in such offices and places as shall be deemed desirable by
Mortgagee any and all such further mortgages, instruments of
further assurance, certificates and other documents as Mortgagee
may consider necessary or desirable in order to effectuate,
complete, enlarge in accordance with the Loan Agreement or perfect,
or to continue and preserve the obligations of Mortgagor under the
Note and this Mortgage, and the lien of this Mortgage as a first
and prior lien upon all of the Mortgaged Property, whether now
owned or hereafter acquired by Mortgagor. Upon any failure by
Mortgagor to do so, Mortgagee may make, execute, record, file, re-
record or refile any and all such mortgages, instruments, financing
statements, certificates and documents for and in the name of
Mortgagor, and Mortgagor hereby irrevocably appoints Mortgagee the
agent and attorney-in-fact of Mortgagor to do so.

1.10  After Acguired Property. The lien of this First
Mortgage and Security Agreement will automatically attach, without

further act, to all after acquired property located in or on, or
attached to, or used or intended to be used in connection with or
with the operation of, the Mortgaged Property or any part thereof.

1.11 Leases Affecting Mortgaged Property. Mortgagor
shall comply with and observe its obligations as landlord under all
leases affecting the Mortgaged Property or any part thereof.
Mortgagor, if required by Mortgagee, shall furnish promptly to
Mortgagee executed copies of all such leases now existing or
hereafter created, all of which shall be in form and substance
subject to the approval of Mortgagee. Mortgagor shall not, without
the express written consent of Mortgagee, modify, surrender,
terminate or extend any such lease nonexisting or hereafter
created, or permit or suffer an assignment or sublease. Mortgagor
shall not accept payment of rent more than one (1) month in advance
without the prior written consent of Mortgagee.

1.12 Expenses. Mortgagor shall pay or reimburse
Mortgagee for all costs, charges and expenses, including reasonable
attorney’s fees and disbursements, and costs incurred or paid by
Mortgagee in any action which is threatened, pending or completed
or proceeding or dispute in which Mortgagee is or might be made a
part or appears as a party plaintiff or party defendant and which
affects or might affect the Note, or the Mortgaged Property or any
part thereof, or the interests of Mortgagor or Mortgagee therein,
including but not limited to the foreclosure of this Mortgage,
condemnation involving all or part of the Mortgaged Property or any
action to protect the security hereof. All costs, charges and
expenses except where Mortgagor and Mortgagee are adverse parties
unless awarded by the Court so incurred or paid by Mortgagee shall
become due and payable immediately, whether or not there be notice,
demand, attempt to collect or suit pending. The amounts so
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incurred or paid by Mortgagee, together with interest thereof at
the Default Rate as hereinafter defined from the date incurred
until paid by Mortgagor, shall be added to the indebtedness and
secured by the lien of this Mortgage.

1.13 Mo ee’s Performa fau . If Mortgagor
defaults in the payment of any tax, assessment, encumbrance or
other imposition, in its obligation to furnish insurance hereunder
of in the performance or observance of any other covenant,
condition or term in this Mortgage or in any other instrument
securing the Note, Mortgagee may at its option perform or observe
the same, and all payments made (whether such payments are regular
or accelerated payments) and costs and expenses incurred or paid by
Mortgagee in connection therewith shall become due and payable
immediately by Mortgagor. The amounts so incurred or paid by
Mortgagee, together with interest thereof at the Default Rate as
hereinafter defined from the date incurred until paid by Mortgagor,
shall be added to the indebtedness and secured by the lien of this
Mortgage. Nothing contained herein shall be construed as requiring
Mortgagee to advance or expend monies for any purposes mentioned in
this paragraph, or for any other purpose. Mortgagee is hereby
empowered to enter and to authorize others to enter upon the
Mortgaged. Property or any part thereof for the purpose of
performing or observing any such defaulted covenant, condition or
terms, without thereby becoming liable to Mortgagor or any person
in possession holding under Mortgagor.

1.14 Books and Records. ~ Mortgagor shall keep and
maintain at all times complete, true and accurate books of accounts
and records reflecting the results of the operation of the
Mortgaged Property. Mortgagor shall furnish to Mortgagee a balance
sheet and a statement of income and expenses and shall permit
Mortgagee to inspect said books and records.

1.15 Estoppel Affidavits. Mortgagor, within ten (10)
days after written request from Mortgagee, shall furnish a written
statement, duly acknowledged, setting forth the unpaid principal
of, and interest on, the Note, and any other unpaid sums secured
hereby, and whether or not any offsets or defenses exist against
such principal and interest or other sums.

ARTICLE TWO
DEFAULTS

2.01 Event of Default. The term Event of Default,
wherever used in this Mortgage, shall mean any one or more of the
following events:

(a) A breach by Mortgagor of any of the covenants,
agreements and conditions of Article One hereof.

(b) Failure by Mortgagor to duly keep, perform and observe
any other covenant, condition or agreement in the Note, this

51669 ree 312 3 /'




Mortgage and Security Agreement, or any other instrument securing

the Note or any other instrument collateral to the Note or executed
in connection with the sums secured hereby.

(c) If either (A) Mortgagor, or any guarantor or endorser
of the Note: (i) files a voluntary petition in bankruptcy, or (ii)
is adjudicated as a bankrupt or insolvent, or (iii) files any
petition or answer seeking or acquiescing in any reorganization,

" management, composition, readjustment, liquidation, dissolution or

similar relief for itself under any law relating to bankruptcy,
insolvency or other relief for debtors, or (iv) seeks or consents
to or acquiesces in the appointment of any trustee, receiver,
master or liquidator of itself or of all or any substantial part of.
the Mortgaged Property or of any or all of the rents, revenues,
issues, earnings, profits or income thereof, or (v) makes any
general assignment for the benefit of creditors, or (vi) makes an
admission in writing of its inability to pay its debts generally as
they become due; or (B) a court of competent jurisdiction enters an
order, judgment or decree approving a petition filed against
Mortgagor or any guarantor or endorser of the Note, seeking any

recrganization, arrangement, composition, readjustment, -
liquidation, dissolution or similar relief under any present or
future federal, state, or other statute, law or regulation relating
to bankruptcy, insolvency or other relief for debtors, which order,
judgment or decree remains unvacated and unstayed for an aggregate
of sixty (60) days (whether or not consecutive) from the date of
entry thereof; or (C) any trustee, receiver or liquidator of
Mortgagor or of all or any . substantial part of the Mortgaged
Property or of any. or all of the rents, revenues, issues, earnings,
profits or income thereof, is appointed without the prior written
consent of Mortgagee, which appointment shall remain unvacated and
unstayed for an aggregate of sixty (60) days (whether or not
consecutive).

(d) Default by Mortgagor under any agreement or obligation
of Mortgagor affecting any portion of the Mortgaged Property, or
any other documents or instruments securing any other indebtedness
of Mortgagor to Mortgagee, if such default is not cured within any
grace period permitted therein and if such default permits the
holder to cause such obligation to become due prior to its stated
maturity. Mortgagor shall notify Mortgagee in writing of the
occurrence of such default, specifying the nature of such default.

(e) Material breach of any warranty or material untruth of
any representation of Mortgagor contained in the Note, this
Mortgage or any othez_' instrument securing the Note.

2.02  Acceleration of Maturity. If an Event of Default

shall have occurred, Mortgagee may declare the outstanding
principal amount of the Note and the interest accrued thereof, and
all other sums secured hereby, to be due and payable immediately,
and upon such declaration such principal and interest and other
sums shall immediately become and be due and payable without demand
or notice,
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2,03 M 's Power o t. If an Event of
Default shall have occurred, Mortgagee may take possession as
hereinabove provided or otherwise, proceed by suit or suits at law
or in equity or by any other appropriate proceeding or remedy: (a)
to enforce payment of the Note or the performance of any term
hereof or any other right; (b) to foreclose this Mortgage and to
sell, as an entirety or in separate lots or parcels, the Mortgaged
Property, under the judgment or decree of a court or courts of
competent jurisdiction; and (c¢) to pursue any other remedy
available to it. Mortgagee shall take action either by such
proceedings or by the exercise of its powers with respect to entry
or taking possession, or both, as the Mortgagee may determine.

2.04 ’'s Ri n g
Operate and Apply Income.

(a) If an Event of Default shall have occurred, Mortgagor,
upon demand of Mortgagee, shall forthwith surrender to Mortgagee
the actual possession, and if and to the extent permitted by law, -
Mortgagee itself, or by such officers or agents as it may appoint,
may enter and take possession of all the Mortgaged Property, and
may exclude Mortgagor and its agents and employees wholly
therefrom, and may have joint access with Mortgagor to the books,
papers and accounts of Mortgagor.

(b) If Mortgagor shall for any reason fail to surrender or
deliver the Mortgaged Property or any part thereof after
Mortgagee’s demand, Mortgagee may obtain a judgment or decree
conferring on Mortgagee the right to immediate possession or
requiring Mortgagor to deliver immediate possession of all or part
of the Mortgaged Property to Mortgagee along with all books, papers
and accounts of Mortgagor, to the entry of which judgment or decree
Mortgagor hereby specifically consents.

(c) Mortgagor shall pay to Mortgagee, upon demand, all
reasonable costs and expenses of obtaining such judgment or decree
and reasonable compensation to Mortgagee, its attorneys and agents,
and all such costs, expenses and compensation shall, until paid, be
secured by the lien of this Mortgage.

(d) Upon every such entering upon or taking of possession,
Mortgagee may hold, store, use, operate, manage and control the
Mortgaged Property and conduct the business thereof, and, from time
to time:

(1) make all necessary and proper maintenance,
repairs, renewals, replacements, additions, betterments and
improvements thereto and thereon and purchase or otherwise
acquire additional fixtures, personalty and other property:

( ii)‘ insure or keep the Mortgaged Property insured;

(iii) manage and operate the Mortgaged Property and
exercise all the rights and powers of Mortgagor in its name;

1689 ne 31 3/¢




® B |

(iv) enter into agreements with others to exercise the
povwers herein granted Mortgagee;

all as Mortgagee in its reasonable judgment from time to time may
determine and Mortgagee may collect and receive all the income,
revenues, rents, issues and profits of the same, including those
past due as well as those accruing thereafter; and shall apply the
monies so received by Mortgagee in such priority as Mortgagee may
determine to (1) the reasonable compensation, expenses and
disbursements of the agents and attorneys; (2) the cost of
insurance, taxes, assessments and other property charges upon the
Mortgaged Property or any part thereof; (3) the deposits for taxes
and assessments and insurance premiums due; and (4) the payment of
accrued interest on the Note.

Mortgagee shall surrender possession of the Mortgaged
Property to Mortgagor only when all that is due upon such interest,
tax and insurance deposits and principal installments, and under
any of the terms of this Mortgage, shall have been paid and all
defaults made good. The same right of taking possession, however,
shall exist if any subsequent Event of Default shall occur and be
continuing.

2.05 Leases. Mortgagee, at its option, is authorized to
foreclose this Mortgage subject to the rights of any tenants of the
Mortgaged Property, and the failure to make any such tenants
parties defendant to any such foreclosure proceedings and to
foreclose their rights will not be, nor be asserted by Mortgagor to
be, a defense to any proceedings instituted by Mortgagee to collect
the sums secured hereby or to collect any deficiency remaining
unpaid after the foreclosure sale of the Mortgaged Property.

2,06 Purchase by Mortgaqgee. Upon any such foreclosure
sale, Mortgagee may bid for and purchase the Mortgaged Property

and, upon compliance with the terms of sale, may hold, retain and
possess and dispose of such property in its own absolute right
without further accountability. '

2.07 Application of Indebtedness Toward Purchase Price.
Upon any such foreclosure sale, Mortgagee may, if permitted by law,
after allowing for the proportion of the total purchase price
required to be paid in cash and for the costs and expenses of the
sale, compensation and other charges, in paying the purchase price
apply any portion of or all sums due to Mortgagee under the Note,
this Mortgage or any other instrument securing the Note, in lieu of
cash, to the amount which shall, upon distribution of the net
proceeds of such sale, be payable thereof.

2.08 Waiver of Appraisement, Valuation, Stay, Extension
and Redemptjon Laws. Mortgagor agrees to the full extent permitted

by law that in case of a default on its part hereunder, neither
Mortgagor nor anyone claiming through or under it shall or will set
up, claim or seek to take advantage of any appraisement, valuation,
stay, extension or redemption laws now or hereafter in force, in
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order to prevent or hinder the enforcement or foreclosure of this
Mortgage, or the absolute sale of the Mortgaged Property or the
final and absolute putting into possession thereof, immediately
after such sale, of the purchasers thereat, and Mortgagor, for
itself and all who may at any time claim through or under it,
hereby waives, to the full extent that it may lawfully so do, the
benefit of all such laws, and any and all right to have the assets
comprising the Mortgaged Property marshalled upon any foreclosure
of the lien hereof or appraised for the purpose of reducing any -
deficiency judgment obtained by Mortgagee against Mortgagor and
agrees that Mortgagee or any court having jurisdiction to foreclose
such lien may sell the Mortgaged Property in part or as an .
entirety. ‘

2.09 Receiver. If an Event of Default shall have
occurred, Mortgagee, to the extent permitted by law and without
regard to the value or occupancy of the security, shall be entitled
as a matter of right if it so elects to the appointment of a
receiver to enter upon and take possession of the Mortgaged
Property and to collect all rents, revenues, issues, income,
products and profits thereof and apply the same as the court may
direct. The receiver shall have all rights and powers permitted
under the laws of the state where the Land is located and such
other powers as the court making such appointment shall confer.
The expenses, including receiver’s fees, attorney’s fees, costs and
agent’s compensation, incurred pursuant to the powers herein
contained shall be secured by this Mortgage. The right to enter
and take possession of and to manage and operate the Mortgaged

. Property, and to collect the rents, issues and profits thereof,

whether by a receiver or otherwise, shall be cumulative to any
other right or remedy hereunder or afforded by law, and may be
exercised concurrently therewith or independently thereof.
Mortgagee shall be liable to account only for such rents, issues
and profits actually received by Mortgagee, whether received
pursuant to this paragraph or paragraph 2.04. Notwithstanding the
appointment of any receiver or other custodian, Mortgagee shall be
entitled as secured party hereunder to the possession and control
of any cash, deposits, or instruments at the time held by, or
payable or deliverable under the terms of this Mortgage to
Mortgagee.

2.10 ° Suits to Protect the Mortgaged Property. Mortgagee
shall have the power and authority to institute and maintain any

"suits and proceedings as Mortgagee may deem advisable (a) to
prevent any impairment of the Mortgaged Property by any acts which
may be unlawful or any violation of this Mortgage, (b) to preserve
or protect its interest in the Mortgaged Property, and (c) to
restrain the enforcement of or compliance with any legislation or
other governmental enactment, rule or order that may be
unconstitutional or otherwise, invalid, if the enforcement of or
compliance with such enactment, rule or order may impair the
security hereunder or be prejudicial to Mortgagee’s interest.

2.11 Eroofs of Claim. In the case of any receivership,
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insolvency, bankruptcy, reorganization, arrangement, adjustment,
composition or other judicial proceedings affecting Mortgagor, any
person, partnership or corporation guaranteeing or endorsing any of
Mortgagor’s obligations, its creditors or its property, Mortgagee,
to the extent permitted by law, shall be entitled to file such
proofs of claim and other documents as may be necessary or
advisable in order to have its claims allowed in such proceedings
for the entire amount due and payable by Mortgagor under the Note,
this Mortgage and any other instrument securing the Note, at the
date of the institution of such proceedings, and for any additional
amounts which may become due and payable by Mortgagor after such
date. .

2.12 mwmmﬂlﬂn_

ent: icati .

(a) If default shall be made in the payment of any amount
due under the Note, this Mortgage or any other instrument securing
the Note, then, upon Mortgagee’s demand, Mortgagor will pay to
Mortgagee the whole amount due and payable under the Note and all
other sums secured hereby; and if Mortgagor shall fail to pay the
same forthwith upon such demand, Mortgagee shall be entitled to sue
for and to recover judgment as set forth in the note and
hereinbelow in subsection 2.12(b) for the whole amount so due and
unpaid together with costs and expenses including the reasonable
compensation, expenses and disbursements of Mortgagee’s agents and
attorneys incurred in connection with such suit and any appeal in
connection therewith.

(b) Without hereby 1limiting or otherwise affecting
Mortgagor’s obligations and agreements to pay the within
indebtedness to Mortgagee, including all interest and advances and
subject to the terms and conditions of the proviso at the end of
this paragraph, Mortgagee, by acceptance of this Note, agrees that
the Mortgagee’s course of satisfaction of said indebtedness shall
be limited to the following property owned by Mortgagor: (1) any
and all of Mortgagee’s present and future receivables derived from
properties described in the Mortgage, (2) the property described in
the Mortgage securing repayment of this Note, (3) the collateral in
which a security interest has been conveyed to Mortgagor by
Mortgagee by security agreement, and (4) Mortgagee’s receipt of
rents, issues and profits from the property described in the

- aforesaid Mortgage; and Mortgagee agrees that the Mortgagee will
not and may not seek to procure payment out of any assets of the
Mortgagor or partners of the Mortgagor other than the assets
described and identified above, and further agrees not to undertake
to procure any judgment against the Partnership for any sum of
money which is or may be payable under this Note or under the
Mortgage or for any deficiency remaining after foreclosure of the
Mortgage; provided, however, that nothing herein contained shall
be deemed to be a release or impairment of said indebtedness or the
security therefor evidenced by the Mortgage, or be deemed to
preclude the Mortgagee from foreclosing the Mortgage securing
repayment of this Note, or from enforcing any of the Mortgagee’s

50- 1689 rer 317 J/ 7

—




rights thereunder, or to affect Mortgagee’s rights and privileges
under the Assignment of Leases or other Loan Documents; and
provided, further, that nothing herein contained shall be deemed or
construed to relieve the Mortgagor or the general partners from
personal 1liability hereunder or from suits for damage and
injunctive relief, if the general partners shall purposely engage
or participate in any action, or course of action, or negligently
fail to pay real estate taxes or hazard and liability insurance
premiums as required under the Mortgage, the effect of which is to
damage, or otherwise diminish, the value of the Mortgagee’s
security for the within indebtedness or to deprive Mortgagee of its

rightful access to such security, or to any portion thereof, or of
its right to obtain the proceeds therefrom.

(c) Any monies collected or received by Mortgagee under
this paragraph 2.12 shall be applied as follows:

(1) First to the payment of reasonable compensation
expenses and disbursements of the agents and attorneys; and

(ii) Second, to payment of amounts due and unpaid
under the Note, this Mortgage and all other instruments
securing the Note. :

2.13 Delay or Omission No Waiver. No delay or omission
of Mortgagee or of any holder of the Note to exercise any right,

power or remedy accruing upon any Event of Default shall exhaust or
impair any such right, power or remedy or shall be construed to
waive any such Event of Default or to constitute acquiescence
therein. Every right, power and remedy given to Mortgagee may be
exercised from time to time and as often as may be deemed expedient
by Mortgagee. '

2.14 No Waiver of One Default to Affect Another. No
waiver of any Event of Default hereunder shall extend to or affect
' any subsequent or any other Event of Default then existing, or
impair any rights, powers or remedies consequent thereon. If
Mortgagee (a) grants forbearance or an extension of time for the
payment of any sums secured hereby; (b) takes other or additional
security for the payment thereof; (c) waivers or does not exercise
any right granted in the Note, this Mortgage or any other
instrument securing the Note; (d) releases any part of the
Mortgaged Property from the lien of this Mortgage or any other
instrument securing the Note; (e) consents to the filing of any
map, plat or replat of the Land; (f) consents to the granting of
any easement on the Land; or (g) makes or consents to any agreement
changing the terms of this Mortgage or subordinating the lien or
any charge hereof, no such act or omission shall release,
discharge, modify, change or affect the original liability under
the Note, this Mortgage or otherwise of Mortgagor, or any
subsequent purchaser of the Mortgaged Property or any part thereof
or any maker, co-signed, endorser, surety or guarantor. No such
act or omission shall preclude Mortgagee from exercising any right,
power or privilege herein granted or intended to be granted in case
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of any Event of Default then existing or of any subsequent Event of
Default nor, except as otherwise expressly provided in an
instrument or instruments executed by Mortgagee, shall the lien of
this Mortgage be altered thereby. In the event of the sale or
transfer by operation of law or otherwise of all or any part of the
Mortgaged Property, Mortgagee, without notice to any person, firm
or corporation, as hereby authorized and empowered to deal with any
such vendee indebtedness secured hereby, or with reference to any
of the terms or conditions hereof, as fully and to the same extent
as it might deal with the original parties hereto and without in
any way releasing or discharging any of the liabilities or

_ undertakings hereunder.

2.15 continuance r ; Pos t

Res . If Mortgagee shall have proceeded to enforce any right
or remedy under this Mortgage by foreclosure, entry or otherwise,
and such proceedings shall have been discontinued or abandoned for
any reason, or shall have been determined adversely to Mortgagee,
then and in every such case Mortgagor and Mortgagee shall be
restored to their former positions and rights hereunder, and all
rights, powers and remedies of Mortgagee shall continue as if no-
such proceeding had occurred or had been taken.

2.16 eme s ulat . No right, power or remedy
conferred upon or reserved to Mortgagee by the Note, this Mortgage
or any other instrument securing the Note is exclusive of any other
right, power or remedy, but each and every such right, power and
remedy shall be cumulative and concurrent and shall be in additien
to any other right, power and remedy given hereunder or under the
Note or any other instrument securing the Note, or now or hereafter
existing at law, inequity or by statute.

ARTICLE THREE
MISCELLANEOUS PROVISIONS

3.01 i ssi ude
Parties. Whenever one of the parties hereto is named or referred
to herein, the heirs, successors and assigns of such party shall be
included and all covenants and agreements contained in this
Mortgage, by or on behalf of Mortgagor or Mortgagee, shall bind and
inure to the benefit of their respective heirs, successors and
assigns, whether so expressed or not.

3.02 Addresses for Notices, etc. Any notice, report,
demand or other instrument authorized or required to be given or
furnished under this Mortgage to Mortgagor or Mortgagee shall be
deemed given or furnished after deposited in registered, certified,
or first-class United States mail, postage prepaid, and addressed
to the parties at the addresses indicated below or at such other
addresses as may from time to time be designated by written notice
given as herein required:
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As to Borrower: Heron Point GColf Club Limited Partnershi

P. 0. Box 26988, Greenville, SC 29616

As to lLender: Peoples Federal Savings and Loan Association
P.0. Box 1740, Conway, SC 29526

3.03 Headings. The headings of the articles, sections,
paragraphs and subdivisions of this Mortgage are for convenience of
reference only, are not to be considered a part hereof, and shall
not limit or expand or otherwise affect any of the terms hereof.

3.04 nvali s s t . In . the
event that any of the covenants, agreements, terms or provisions
contained in the Note, this Mortgage or any other instrument
securing the Note shall be invalid, illegal or unenforceable in any
respect, the validity of the remaining covenants, agreements, terms
or provisions contained herein and in the Note and any other
instrument securing the Note shall be in no way affected,
prejudiced or disturbed thereby.

3.05 Changes, etc. Neither this Mortgage nor any term
hereof may be changed, waived, discharged or terminated orally, or

by any action or inaction, but only by an instrument in writing

signed by the party against which enforcement of the change,
waiver, discharge or termination is sought. Any agreement
hereafter made by Mortgagor and Mortgagee relating to this Mortgage
shall be superior to the rights of the holder of any intervening
lien or encumbrance. .

3.06 Governing Law. This Mortgage is made by Mortgagor
and accepted by Mortgagee in the State of South Carolina, with
reference to the laws of such State, and shall be construed,
interpreted, enforced and governed by and in accordance with such
laws (excluding the principles thereof governing conflicts of law).

3.07 Default Rate. In the event of a default, the
Default Rate shall be twelve (12%) percent as defined in the
Promissory Note.

ARTICLE FOUR
LENDING PROVISIONS
4.01 Interest Rate and Monthly Payment Changes.

Reference is made to the Promissory Note of even date between
Mortgagor and Mortgagee for the provisions concerning the changes
in the interest rate and the changes in the monthly payment
amounts, which Promissory Note is incorporated herein as if fully
set out,

4.02 Partial Foreclosure. In the event the Mortgaged
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Property is comprised of more than one parcel of real property,
Mortgagor hereby waives any right to require Mortgagee to foreclose
or exercise any of its other remedies against all of the Mortgaged
Property as a whole or to require Mortgagee to foreclose or
exercise such remedies against one portion of the Mortgaged
Property prior to the foreclosure or exercise of said remedies
against other portions of the Mortgaged Property.

IN WITNESS WHEREOF, the undersigned have executed this
instrument the day and year above first written.

Signed, Sealed and Delivered MORTGAGOR
in the Presence of:
HERON POINT GOLF CLUB LIMITED
PARTNERSHIP

BY: CAROLINA GOLF MANAGEMENT, INC.
(GENERAL PARTNER)

Py, Jﬂ

}1 ' E ! g !!&] PRESIDENT

BY: fzuvfb /// Q/Zc-.,/“
GEORGE M. PLYLER p
(GENERAL PARTNER)

ATTEST:

(SEAL)

Seerebary- Ve

Veop\es Fedetsl Savings awd Londhnhereby joins in the execution of
this Mortgage and Security Agreement with the intention that it
shall serve as a financing statement pursuant to Section 36-9-402

of the Code of lLaws of South Carolina 1976.

PEOPLES FEDERAL SAVINGS AND
LOAN ASSOCIATION

Its:

ATTEST:

.jélézguiféﬁiaeié;:A;L_b(SEAL)
Seeretary- L/ . f) ‘:T
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STATE OF SOUTH CAROLINA
PROBATE

COUNTY OF HORRY

PERSONALLY appeared before me the undersigned witness and
made oath that (s)he saw the within named Heron Point Golf Club
Limited Partnership and Peoples Federal Savings and Loan
Association, by and through its proper corporate offiéer or
officers, sign, seal and as its act and deed deliver the within
written Mortgage and Security Agreement; and that (s)he with the

e execution thereof.

other witness subscribed above witness

SWORN to before me this
IS day of A(‘m& , 1992,

. (L.S.)
Notary c for South Carolina .

My Commission Expires: 2/ 3 /[ay
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EXHIBIT “AW

Parcel One

All those certain pieces, parcels or tracts of land,
together with the 1mprovements thereon, situate, lying and being in
Socastee Townshlp in the County of Horry, State of South Carolina,
containing in the aggregate 164.221 acres, more or less, being

shown and designated as:

Parcel C, containing 0.077 acre; more or less;
Parcel L, containing 13.345 acres, more or less;
Parcel M, containing 14.522 acres, more or less:;
Parcel N, containing 3.527 acres, more or less;
Parcel N-1, containing 7.987 acres, more or less;
Parcel 0, containing 5.614 acres, more or less;
Parcel Q, containing 27.088 acres, more or less;
Parcel T, containing 34.843 acres, more or less:
Parcel U, containing 4.219 acres, more or less;
Parcel V, containing 9.884 acres, more or less;
Parcel Z, containing 1.019 acres, more or less;
Parcel AA, containing 10.535 acres, more or less;
Parcel AB, containing 11.924 acres, more or less; and
Osprey lLake, containing 19.637 acres, more or less;

on survey of Heron Point Golf Club, formerly Myrtle Beach Golf and
Yacht Club Golf Course, preparmi by Engineering and Technical
Serves, Inc. by Frederick L. Harris, R.L. S., dated April 6, 1992,
and recorded in Real Estate Plat Book “ at pages _|p0 ;

TOGETHER WITH a non-exclusive easement for access to and
egress from the property described above across Tract I and the
remaining portion of "Enterprise Tract" as shown on "Boundary
Survey of Enterprise Tract" prepared for Justice Builders by Sur-
Tech, Incorporated, dated November, 1983, recorded in said
Register’s office in Plat Book 79 at page 166. :
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ALSO,

Parcel TwQ

All and singular, those certain parcels of land, situate,
lying and being in Socastee Township, Horry County, South Carolina,
containing a total of 5.349 acres, as shown on that survey of Heron
Point Golf Club, formerly Myrtle Beach Golf and Yacht Club Golf
Course, prepared by Engineering and Technical Services, Inc. by
Frederick L. Harris, R.L.S., dated April 6, 1992, and recorded in
Plat Book at pages 120 and being more particularly
shown and designated as:

Parcel S, containing 0.039 acre, more or less;
Parcel OA, containing 0.029 acre, more or less;
Parcel P, containing 0.154 acre, more or less;
Parcel X, containing 0.091 acre, more or less;
Parcel AE, containing 0.140 acre, more or less;
Parcel AF, containing 0.040 acre, more or less;
Parcel AC, containing 4.636 acres, more or less; and
Parcel AD, containing 0.220 acre, more or less.

ALSO,

Parcel Three

All those certain pieces, parcels or tracts of land,
together with the improvements thereon, situate, lying and being in
Socastee Township, County of Horry, State of South Carolina, and
being shown as Tract II-C (0.453 acre, more or less) and Tract II-D
(0.454 acre, more or less) on survey of Heron Point Golf Club,
formerly Myrtle Beach Golf and Yacht Club Golf Course, prepared by
Engineering and Technical Services, Inc. by Frederick L. Harris,
R.L.S., dated April 6, 1992, and recorded in Real Estate Plat Book

[ 14 at pages l D which plat is 1ncorporated herein and
made a part hereof by reference.

DER\VATION: DEED BOOK / 5/ '¢J_p,c= 4/ J/ 72-4
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EXHIBIT

—&

This document prepared by:

Clawson angd Staubes, L1.C

126 Seven Farms Drive, Sujte 200
Charleston, SC 29497.81 44

After recording return to:

FirstCity Servicing Corporation
Attn: Debbie Scott

P.O. Box 821 6

Waco, TX 76714-8216

G50 1 0/ ooy

(Space above this [ine for Recorder’s use)

ASSIGNMENT OF MORTGAGE
AND COLLATERAL DOCUMENTS

First Federal Savings and Loan Association of Charleston (“Assignor”), having an address of
2440 Mall Drive, Charleston, South Carolina 29406, the holder of that certain mortgage

VFC Partners 15 LLC
(“ASSigleC”)

with an address of: 6400 Imperial Drive
Waco, TX 76712 ,
N\\

[SIGNATURES TO FOLLOW ON NEXT PAGE]
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Instrument#: 2012000037369, MTG BK: 5391 PG: 1269 DOCTYPE @008 04/03/2012 at
12:30:53 PM, 2 OF § BALL‘ V. SKIPPER, HORRY COUNTY, SCE@BGISTRAR OF DEEDS

IN, WITNESS WHEREOF, Assignor has duly executed this_ Assignment as of

&ﬂmée v /R , 2011,

First Federal Savings and Loan Association of
Charleston

U2

Title: Senior Vice President - Director of
Special Assets

Witnesses:

> Michael K. Connolly

STATE OF SOUTH CAROLINA )
)
COUNTY OF CHARLESTON )

On this zzy‘hay of_&m 2011, before me, a Notary Public in and for

the State of South Carolina appeared Michael K. Connolly , to me personally known, who, being
by me first duly sworn did depose that he is Senior Vice President - Director of Special Assets of
First Federal Savings and Loan Association of Charleston (the “Bank”), in whose name the
foregoing Assignment of Mortgage and Collateral Documents was executed and subscribed, and
the said Assignment of Mortgage and Collateral Documents was executed and subscribed on

behalf of the said Bank, and the said Michael K. Connolly acknowledged said Assignment of
Mortgage and Collateral Documents to be the free act and deed of said Bank.

worn to before me this /2 day of

/

Carolina”’
MY COMMISSION BXPIRES: 1111072014

otary Pablic for S

My Commission Expires:
. y 1 % ALY
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Instrument#: 2012000037369, MTG BK: 5391 PG: 1270 DOCTYPE @008 04/03/2012 at
12:30:53 PM, 3 OF § BALL’ V. SKIPPER, HORRY COUNTY, SC GISTRAR OF DEEDS

Exhibit A

Asset Name:  Heron Point Golf Club Limited Partnership
Purchaser's Asset No.: 9501010000
Property Location: Myrtle Beach, Horry SC

First Mortgage and Security Agrecment dated April 15, 1992 executed by Heron Point Golf Club Limited
Partnership in favor of First Federal Savings and Loan Association of Charleston successor by merger
with Peoples Federal Savings and Loan Association of South Carolina in the amount of $3,690,000.00
recorded on April 15, 1992 in Book 1669 at Page 301 in the Official Records, Horry County, State of
South Carolina. : '

Loan Modification Agreement originally recorded on April 15, 1992 in Book 1669 at Page 301 inthe
Official Records of the County of Horry, SC, dated March 12, 1999 by Heron Point Golf Club Limited
Partnership and between People's Federal Savings and Loan Association, recorded on March 25, 1999 in
Book 2391 at Page 817 in the Official Records of the County of Horry, South Carolina.

Amendment to Note and/or Mortgage originally recorded on April 15, 1992 in Book 1669 at Page 301 in
the Official Records of the County of Horry, SC, dated December 24, 2002 by Heron Point Golf Club
Limited Partnership and between First Federal Savings and Loan Association of Charleston, successor by
merger to People's Federal Savings and Loan, recorded on February 06, 2003 in Book 3186 at Page 211
in the Official Records of the County of Horry, South Carolina.

Amendment to Note and/or Mortgage originally recorded on April 15, 1992 in Book 1669 at Page 301 in
the Official Records of the County of Horry, SC, dated November 22, 2005 by Heron Point Golf Club
Limited Partnership and between First Federal Savings and Loan Association of Charleston, successor by
merger to People's Federal Savings and Loan, recorded on April 20, 2006 in Book 4499 at Page 284 in the
Official Records of the County of Horry, South Carolina.

Amendment to Note and/or Mortgage originally recorded on April 15, 1992 in Book 1669 at Page 301 in
the Official Records of the County of Horry, SC, dated March 08, 2006 by Heron Point Golf Club
Limited Partnership and between First Federal Savings and Loan Association of Charleston, successor by
merger to People's Federal Savings and Loan, recorded on April 20, 2006 in Book 4499 at Page 287 in the
Official Records of the County of Horry, South Carolina.

Amendment to Note and/or Mortgage originally recorded on April 15, 1992 in Book 1669 at Page 301 in
the Official Records of the County of Horry, SC, dated June 05, 2006 by Heron Point Golf Club Limited
Partnership and between First Federal Savings and Loan Association of Charleston, successor by merger
to People's Federal Savings and Loan, recorded on June 26, 2006 in Book 4590 at Page 979 in the Official
Records of the County of Horry, South Carolina.

Amendment to Note and/or Mortgage originally recorded on April 15, 1992 in Book 1669 at Page 301 in
the Official Records of the County of Horry, SC, dated August 18, 2006 by Heron Point Golf Club
Limited Partnership and between First Federal Savings and Loan Association of Charleston, successor by
merger to People's Federal Savings and Loan.

Amendment 10 Note and/or Mortgage originally recorded on April 15, 1992 in Book 1669 at Page 301 in
the Official Records of the County of Horry, SC, dated October 18, 2006 by Heron Point Golf Club
Limited Partnership and between First Federal Savings and Loan Association of Charleston, successor by
merger to People's Federal Savings and Loan, recorded on January 25, 2007 in Book 4836 at Page 2804
in the Official Records of the County of Horry, South Carolina,
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Rarcel one

All those certain pieces, parcels or tracts of land,
together with the improvements thereon, situate, lying and being in
Socastee Township in the County of Horry, State of South Carolina,
containing in the aggregate 164.221 acres, more or less, being
shown and designated as:

Parcel C, containing 0.077 acre; more or less:;
Parcel L, containing 13.345 acres, more or less;
Parcel M, containing 14.522 acres, more or less:;
Parcel N, containing 3.527 acres, more or less;
Parcel N-1, containing 7.987 acres, more or less;
Parcel O, containing 5.614 acres, more or less:;
Parcel Q, containing 27.088 acres, more or less;
Parcel T, containing 34.843 acres, more or less;
Parcel U, containing 4.219 acres, more or less:
Parcel V, containing 9.884 acres, more or less;
Parcel Z, containing 1.019 acres, more or less;
Parcel AA, containing 10.535 acres, more or less:;
Parcel AB, containing 11.924 acres, more or less; and
Osprey Lake, containing 19.637 acres, more or less;

on survey of Heron Point Golf Club, formerly Myrtle Beach Golf and
Yacht Club Golf Course, prepared by Engineering and Technical
Serves, Inc. by Frederick L. Harris, R.L.S., dated April 6, 1992,
and recorded in Real Estate Plat Book _|[4 at pages _|pO ;

TOGETHER WITH a non-exclusive easement for access to and
egress from the property described above across Tract I and the
remaining portion of "“Enterprise Tract"™ as shown on "Boundary
Survey of Enterprise Tract" prepared for Justice Builders by Sur-
Tech, Incorporated, dated November, 1983, recorded in said
Register’s office in Plat Book 79 at page 166.

St b e n N e e Savia et iae VA e ot A i A o
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ALSO,

Rarcel Two

All and singqular, those certain parcels of land, situate,
lying and being in Socastee Township, Horry County, South Carolina,
containing a total of 5.349 acres, as shown on that survey of Heron
Point Golf Club, formerly Myrtle Beach Golf and Yacht Club Golf

Prederick L. Harris, R.L.S., dated April 6, 1992, and recorded in

Plat Book [EQ at pages 100, and being more particularly
shown and designated as: S

Parcel S, containing 0.039 acre, more or less;
Parcel OA, containing 0.029 acre, more or less;
Parcel P, containing 0.154 acre, more or less;
Parcel X, containing 0.0%1 acre, more or less;
Parcel AE, containing 0.140 acre, more or less;
Parcel AF, containing 0.040 acre, more or less;
Parcel AC, containing 4.636 acres, more or less; and
Parcel AD, containing 0.220 acre, more or less,

ALSO,

Rarcel Three

All those certain pieces, parcels or tracts of 1land,
together with the improvements thereon, situate, lying and being in
Socastee Township, County of Horry, State of South Carolina, and
being shown as Tract II-C (0.453 acre, more or less) and Tract II-D
(0.454 acre, more or less) on survey of Heron Point Golf Club,
formerly Myrtle Beach Golf and Yacht Club Golf Course, prepared by
Engineering and Technical Services, Inc. by Frederick L. Harris,
R.L.S., dated April 6, 1992, and recorded in Real Estate Plat Book

na at pages 0 , which plat is incorporated herein and
made a part hereof by reference.

DERWATION: DEED BOOK_LSE_PAGJZ‘L
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ABSOLUTE ASSIGNMENT AND ASSUMPT[ON
OF MORTGAGE AND LOAN DOCUMENTS

(“Assignee™).

and interest in and to the following:

Records, Horry County, South Carolina

1999 in Book 2391 at Page 817 in the Official Records, Horry County, South

Heron Point Golf Club Limited Pastnership 9501010000

This ASSIGNMENT AND ASSUMPTION OF MORTGAGE AND LOAN DOCUMENTS (this
“Assignment”) is made as of May 2, 2012, by VFC Partmers 15 LLC, a Delaware limited liability company
(“Assignor”), in favor of Condo World Development, LLC, a South Carolina limited liability company

1. FOR VALUE RECEIVED, Assignor hereby sells, assigns, conveys, and transfers to Assignee all
of Assignor’s right, title, and interest in and to the “Loans” (such term is defined in a Loan Sale Agreement dated
as of April 26, 2012, between Assignor and Assignee), including, without limitation, all of Assignor’s right, title,

First Mortgage and Security Agreement dated April 15, 1992 executed by Heron Point Golf
Club Limited Partnership in favor of Peoples Federal Savings and Loan Association in the
amount of $3,690,000.00, recorded on April 15, 1992 in Book 1669 at Page 301 in the Official

Loan Modification Agreement dated March 12, 1999 by and between Heron Point Golf Club
| Limited Partnership and People’s Federal Savings and Loan Association, recorded on March 25,

Carolina

Amendment to Note and/or Mortgage dated December 24, 2002 by and between Heron Point
Golf Club Limited Partnership and First Federal Savings and Loan Association of Charleston,
successor by merger to People’s Federal Savings and Loan, recorded on February 6, 2003 in
Book 3186 at Page 211 in the Official Records, Horry County, South Carolina
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Amendment to Note and/or Mortgage dated November 22, 2005 by and between Heron Point
Golf Club Limited Partnership and First Federal Savings and Loan Association of Charleston,
successor by merger to People’s Federal Savings and Loan, recorded on April 20, 2006 in Book
4499 at Page 284 in the Official Records, Horry County, South Carolina

Amendment to Note and/or Mortgage dated March 8, 2006 by and between Heron Point Golf
Club Limited Partnership and First Federal Savings and Loan Association of Charleston,
successor by merger to People’s Federal Savings and Loan, recorded on April 20,2006 in Book
4499 at Page 287 in the Official Records, Horry County, South Carolina

Amendment to Note and/or Mortgage dated June 5, 2006 by and between Heron Point Golf
Club Limited Partnership and First Federal Savings and Loan Association of Charleston,
successor by merger to People’s Federal Savings and Loan, recorded on June 26, 2006 in Book
4590 at Page 979 in the Official Records, Horry County, South Carolina

Amendment to Note and/or Mortgage dated August 18, 2006 by and between Heron Point Golf
Club Limited Partnership and First Federal Savings and Loan Association of Charleston,
successor by merger to People’s Federal Savings and Loan

Amendment to Note and/or Mortgage dated October 18, 2006 by and between Heron Point Golf
Club Limited Partnership and First Federal Savings and Loan Association of Charleston,
successor by merger to People’s Federal Savings and Loan, recorded on January 25, 2007 in
Book 4836 at Page 2804 as Instrument No. 2007000013913 in the Official Records, Horry
County, South Carolina

Assignment of Mortgage and Collateral Documents dated November 12, 2011 executed by First
Federal Savings and L.oan Association of Charleston in favor of VFC Partners 15 LLC, recorded .
on April 3, 2012 in Book 5391 at Page 1268 in the Official Records, Horry County, South
Carolina

2. THIS ASSIGNMENT [S WITHOUT RECOURSE, REPRESENTATION OR WARRANTY
WHATSOEVER, EXPRESS OR IMPLIED, EXCEPT AS EXPRESSLY PROVIDED IN THAT CERTAIN
LOAN SALE AGREEMENT, DATED AS OF APRIL 26, 2012, BETWEEN ASSIGNOR AND ASSIGNEE
(the “Loan Sale Agreement”).

3 Assignee hereby agrees to and accepts the assignment described in Paragraph | above. In
addition, Assignee hereby expressly assumes and agrees to keep, perform, and fulfill all of the terms, covenants,
obligations, and conditions required to be kept, performed, and fulfilled by Assignor under, and/or with respect to,
the Loans from and after the date of this Assignment. Assignor hereby agrees to deliver to each person or entity
currently obligated to pay and perform the obligations of the borrower under the Loans (the “Borrower™) any
notice required by law to inform such Borrower that Assignor has transferred its interest in the Loans to Assignee
as of the date hereof. Assignee hereby indemnifies Assignor against, and shall defend and hold Assignor hannless
from (using counse] reasonably satisfactory to Assignor), any and all damages, liabilities, costs, expenses, and
losses (including, without limitation, attorneys' fees and costs) that Assignor may sustain or incur directly or
indirectly arising out of or related to any breach or default in Assignee’s obligations under the Loans or in
Assignee’s obligations hereunder, from and after the Closing Date.

4. Without limiting the generality of Paragraph 3 above, Assignee also hereby acknowledges and
agrees that it shall be solely responsible for compliance with any laws, rules, or regulations governing the
ownership, servicing, and/or administration of the Loans from and after the Closing Date.

5. The provisions of this Assignment shall be binding upon and shall inure to the benefit of
Assignor and Assignee and their respective heirs, executors, administrators, successors and assigns.
Heron Point Golf Club Limited Partership 9501010000
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IN WITNESS WHEREOF, Assignor and Assignes have executed this Assignment and Assumption of
Mortgage and Loan Documents as of the date first set forth above.

ASSIGNOR: VFC PARTNERS 15 LLC

WITNESS: WW

Name: Deborah D. Butler
Title:  Vice President

Printed Name: “Shi ey Colermanm

;OLa,\M 2 T

Printed Name: D2gnn B~dt vsoim

ASSIGNEE: CONDO WORLD DEVELOPMENT, LLC

THE STATE OF TEXAS '
COUNTY OF MCLENNAN '

PERSONALLY appeared before me the undersigned witness who made oath that (s)he saw the within
named VFC Partners 15 LLC by Deborah D. Butler as its Vice President sign, seal and as its act and deed deliver
the within written Absolute Assignment and Assumption of Mortgage and Loan Documents, and that (s)he with
the other witness witnessed the execution thereof.

SIGNATURE OF WITNESS

SWORN to before me

is 27°  day of May, 2012.

Heron Point Gotf Club Limited Partocrship 9501010000
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 THESTATEOF _Q3 '
COUNTY OF '

Condo~-World Development, LLC
PERSONALLY appeared before me the undersigned witness who made oath that (s)he saw the within

v nam XK bY%tLiuww its_Souk Memoern -
sign, scal and as its act and deed deliver the within written Loan Absolute Assignment and Assumption of
Mortgage and Loan Documenls and that erxﬂl the other witness witnessed the execution thereof.

{SIGNATURE OF WITNESS

ZZ 2(%; , 2012,

to before me this }4 day

OTARY PUBLIC FOR

Notary © = = e ¢rohna
o0 TR
My Cunerr

T hereby centify the address of the within named Assignee to be:

Condo World Development, LLC
Attention: Roy L. Clyburn

300 17" Avenue South

North Myrtle Beach, South Carolina 29582
Phone No. 843-272-7011

Facsimile No. 843-272-8800

Heron Point Golf Club Limited Partnership 9501010000
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Exhibit A

Parcel One

All those certain pieces, parcels or tracts of land, together with the improvements thereon,
situate, lying and being in Socastee Township in the County of Horry, State of South
Carolina, containing in the aggregate 164.221 acres, more or less, being shown and
designated as:

Parcel C, containing 0.077 acres, more or less;
Parcel L, containing 13.345 acres, more or less;
Parcel M, containing 14.522 acres, more or less;
Parcel N, containing 3.527 acres, more or less;
Parcel N-1, containing 7.987 acres, more or less;
Parcel O, containing 5.614 acres, more or less;
Parcel Q, containing 27.088 acres, more or less;
Parcel T, containing 34.843 acres, more or less;
Parcel U, containing 4.219 acres, more or less;
Parcel V, containing 9.884 acres, more or less;
Parcel Z, comtaining 1.019 acres, more or less;
Parcel AA, containing 10.535 acres, more or less;
Parcel AB, containing 11.924 acres, more or less;
Osprey Lake, containing 79.637 acres, more or less;

On survey of Heron Point Golf Club, formerly Myrtle Beach Golf and Yacht Club Golf
Course, prepared by Engineering and Technical Serves, Inc. by Frederick L. Harris,
R.L.S., dated April 6, 1992, and recorded in Real Estate Plat Book 119 at Page 100;

'TOGETHER WITH a non-exclusive easement for access to and egress from the property

described above across Tract I and the remaining portion of “Enterprise Tract” as shown
on “Boundary Survey of Enterprise Tract” prepared for Justice Builders by Sur-Tech,
Incorporated, dated November, 1983, recorded in said Register’s Office in Plat Book 79
at Page 166. '
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Parcel Two

All and singular, those certain parcels of land, situate, lying and being in Socastee
Township, Horry County, South Carolina, containing a total of 5.349 acres, as shown on
that survey of Heron Point Golf Club, formerly Myrtle Beach Golf and Yacht Club Golf
Course, prepared by Engineering and Technical Services, Inc. by Frederick L. Harmis,

R.L.S., dated April 6, 1992, and recorded in Plat Book 119 at Page 100, and being more
pamcularly shown and designated as:

Parcel S, containing 0.039 acres, more or less;
_Parcel OA, containing 0.029 acres, more or less;
Parcel P, containing 0.154 acres, more or less;
Parcel X, containing 0.091 acres, more or less;
Parcel AE, containing 0.140 acres, more or less;
Parcel AF, containing 0.040 acres, more or less;
Parcel AC, containing 4.636 acres, more or less;
Parce! AD, containing 0.220 acres, more or less.

ALSOQ,

Parcel Three

All those certain pieces, parcels or tracts of land, together with the improvements thereon,
situate, lying and being in Socastee Township, Horry County, South Carolina, and being
shown as Tract II-C (0.453 acre, more or less) and Tract II-D (0.454 acre, more or less)
on survey of Heron Point Golf Club, formerly Myrtle Beach Golf and Yacht Club Golf
Course, prepared by Engineering and Technical Services, Inc. by Frederick L. Harris,
R.LS., dated April 6, 1992, and recorded in Plat Book 119 at Page 100, which plat is
incorporated herein and made a part hereof by reference.

Derivation: Deed Book 1540 at Page 482
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-03173
Condo-World Development, L1.C and
Heron Point Golf Club Limited Partnership,
Plaintiffs,
VS.
Myrtle Beach Golf & Yacht Club
Association, Inc., SUMMONS
Defendant/Third Party
Plaintiff _ =2
i
o x
VS. . .4;- %
South State Bank, “ -
e - .
R =
Third Party Defendant. Ce =

TO: THE THIRD-PARTY DEFENDANT, SOUTH STATE BANK

YOU ARE HEREBY SUMMONED and required to reply to the Corrected Third- Party
Complaintin this action, a copy of which is herewith served upon you, and to serve a copy of your
reply to the said Third-Party Complaint upon his or their subscribers at The Pearce Law Group,
P.C.. 1309 Professional Drive, Suite 202, Myrtle Beach, South Carolina, 29577, within thirty (30)
days after the service hereof, exclusive of the day of such service:. If you fail to reply to the

Corrected Third-Party Complaint within the time aforesaid, judgment by default will be rendered
against you for the relief demanded in the Third-Party Complaint.

[SIGNATURE PAGE TO FOLLOW]




March } 2 2017

THE PEARCE LAW GROUP. P.C.

vy P I LE

Christopher H. Pearce, Esquire

S.C. Bar No. 71083

E-mail: cpearce/@pearcelawgroup.com
L. Raymond Wells, squire

S.C. Bar No. 102622

I--mail: rwells@pearcelawgroup.com
1309 Professional Drive, Suite 202
Myrtle Beach. South Carolina 29577
Telephone: (843)839-3210
Facsimile: (843) 839-3214

ATTORNEYS FOR MYRTLE BEACH GOLF &
YACHT CLUB ASSOCIATION, INC.

o




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY ) Civil Action No. 2015-CP-26-03173
Condo-World Development, LLC and
Heron Point Golf Club Limited Partnership,
Plaintiffs,
Vs,
CORRECTED SECOND AMENDED
Myrtle Beach Golf & Yacht Club ANSWER, COUNTERCLAIMS, AND
Association, Inc.. ' THIRD PARTY COMPLAINT OF MYRTLE
' _ ' BEACH GOLF & YACHT CLUB
Detendant/Third Party ASSOCIATIONANC. =
Plaintiff | = =
=
T
=
Vs, —
(% §
South State Bank. : =
| TR
Third Party Defendant. , & w
oo

Defendant/Third Party Plaintiff Myrtle Beach Golf & Yacht Club Association, Inc.
("MBG&YC™). by and through its undersigned counsel. hereby presents its Second Amended
Answer, Counterclaims to Plaintiffs” Complaint. and Third Party Complaint. and would otherwise

show unto this Honorable Court as follows:

FOR A FIRST DEFENSE

L. Upon information and belicf, the allcgations of Paragraphs 1 — 2 of the Plaihliffsf
Complaint are admitted by this answering Defendant.

2. rResponding to the allegations of Paragraph 3 of the Plaintiffs” Complaint, this answering
Defendant admits that it is a non—prot'it corporation organized and existing under vth'c laws
of the State of South Carolina and that it is genetally charged with the administration,
operation, and maintenance of the subdivisions' common areas located in Horry County,

South Carolina pursuant to the applicable Declaration of Covenants and Resirictions for
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the subject subdivision and other related documents and that this answering Defendant has
standing to enforce any alleged violations of the deed restrictions involving the real
property at issue in this litigation as outlined in the Plaintiffs’ Coniplaint on behalf of the
members of the subject association. Otherwise. the allegations of Paragraph 3 are denied.
Upon information and belief, the allegations of Paragraph 4 of the Plaintifls” Complaint
are admitted by this answering Defendant. However. this answering Defendant would
crave reference to the public record of Horry County for the accuracy of the Plaintifls’
allegations and further alleges that additional deeds, easements, agreements, and other
related documents of re.cord turther define and affect the legal title and description of the
real property as contained in the copy of the Decd attached as Exhibit A to the Plaintifls’
Complaint.

The allegzilions in Paragraphs 5 - 6 of Plaintiffs’ Complainl are admitted by this answering
Defendant.

Upon information and belief. the allegations of Paragraphs 7 — 10 of the Plaintifls’
Complaint are generally admitted by this ariswering Defendant. However. this answeriﬁg
Defendant would crave reference to the public record of Horry Couﬁty for the accuracy of
the Plaintiff’s allegations and further alleges that additional deeds. casements, agreements,
and other related documents of record further define and affect the legal title and
description of the real property as contained in the copy of the documents attached as
Exhibits A, B, C, and D to the Plaintiffs’ Complaint.

Resbonding to the aliegations of Paragraph 11 of the Plaintiffs’ Complaint. this answering
Defendant is without sufticient knowledge and/or information so as to .allow it to form a
belief as to Plaintiffs” allegations therein, thercfore, denied.

Responding to the allegations of Paragraph 12 of the Plaintiffs® Complaint. this answering
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10.

11.

12.

13.

14.

Defendant admits that it contends that the Deed attached as Exhibit A to the Plaintiffs’
Complaint contains valid. express limitations. Likewise. this answering Defendant admits
that it understands the Plaintiffs argﬁmem that they have the legal right to develop the
subject property for both single-family and multi-family purposes and that the Plaintifts
have filed a Summons and Complaint against this answering Defendant based thereon.
Otherwise, denied.

Responding to the allegations of Paragraph 13 of the Plaintiffs’ Complaint, this answering
Defendant re-alleges, as if fully restated verbatim herein, each and every answer or defense
contained in the preceding paragraphs.

Responding to the allegations of Paragraphs 14 - 15 of the Plaintiffs' C omplaint, to the
extent any response is required to thesc legal statements by this answering Defendant,
admitted.

The allegations in Paragraphs 16 - 17 of Plaintiffs’ Complaint are admitted by this

answering Defendant.

The allegations in Paragraph 18 of Plaintiffs’ Complaint, including all sub-parts thereto,
are denied by this answering Defendant.

FOR A SECOND DEFENSE

That the foregoing defense is incorporated herein by reference as if fully repeated verbatim
herein.

This answering Defendant asserts that pursuant to Rule 12(b)(6). SCRCP, the Plaintiffs
have failed to state facts sufficient to state a cause of action against this answering
Defendant for Declaratory Judgment.

FOR A THIRD DEFENSE

That the foregoing defenses are incorporated herein by reference as if fully repeated
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15.

16.

17.

18.

19.

20.

21.

22.

verbatim herein.
Pursuant to Rule 19, SCRCP, to the extent any such rights, duties. and obligations are at
issue in this lawsuit, said certain persons, parties, and entities involved in the original
formation and development of the Myrtle Beach Golf and Yacht Club and/or others
persons, parties, and entities affected by the Court’s review of the matters in controversy
are indispensable and necessary for the adjudication of this matter and must be joined to
this action or otherwise this lawsuit should be dismissed by this honorable court for failure
to do so.

FOR A FOURTH DEFENSE
That the foregoing defenses are incorporated hereby reference as if fully repeated verbatim
herein.
Plaintiffs’ claims may be barred by docirine of acquiescence, waiver. estoppel. and/or
laches.

FOR A FIFTH DEFENSE

‘ That the foregoing defenses are incorporated herein by reference as it fully repeated

verbatim herein.
Plaintiffs’ claims may be barred by applicable statutes of limitations and/or repose.

FOR A SIXTH DEFENSE
That the foregoing defenses are incorporated hereby reference as if tully repeated verbatim
herein.
This answering Defendant alleges the Plaintiffs have unclean hands as to its own
inequitable conduct and bad faith under the facts and circumstances which give rise to its
alleged injuries and/or damages.

Such inequitable conduct constitutes a complete bar and/or defense to any claim for

Page 4 0of 19




equitable relief sought hereunder by the PlaintitYs.

FOR A SEVENTH DEFENSE

23.  That the foregoing defenses are incorporated hercby reference as if fully repeated verbatim
herein.
24.  The Defendant reserves and does not waive any additional or further defenses as may be
revealed through discovery in this matter or through investigation.
FOR AN EIGHTH DEFENSE AND FURTHER DEFENSE AND BY WAY OF

COUNTERCLAIM OF MYRTLE BEACH GOLF & YACHT CLUB ASSOCIATION,
INC. AGAINST PLAINTIFFS

25.  That the allegations of the Plaintiffs’ Complaint and all exhibits attached thereto, and the
foregoing defenses asserted by this answering Defendant are incorporated by reference as
if fully repeated verbatim herein.

26. Pursuant to Rule 13, SCRCP, Defendant Myrtle Beach Golf & Yacht Club Association,
Inc. hereby pleads these Counterclaims in the alternative to the above answers and
defenses, one or more of which may be dispositive of the Plaintiffs’ Complaint.

| Parties

27.  Upon information and belief, Condo-World Development, LLC (Plaintiff / Counter-
Defendant Condo World™) is organiied and existing under the laws of South Carolinaand
conducts business in Horry County.

28.  Upon information and belief, Heron Point Golf Limited Partnership (“Plaintiff / Counter-
Defendant Heron Point™) is a corporation organized and existing under the laws of South
Carolina and conducts business in Horry County.

29, Myrtle Beach Golf and Yacht Club Association, Inc. ("Defendant / Counter-Plaintiff”) is
a non-profit corporation organized and existing under the laws of South Carolina and

conducts business in Horry County.
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34.

35.

Myrtle Beach Golf and Yacht Club Association. Inc.’s membership includes over one-

thousand (1.000) homeowners whose community is inextricably intertwined with the

Heron Point Golf Course property (“Golt Course Property™) at issuc in this litigation. Sce

attached Detfendant / Counter-Plaintift™s Exhibit <17,

Said members of the Myrtle Beach Golf and Yacht Club Association. Inc. will suffer an

immediale and individualized harm should the Plaintiffs be allowed to avoid the express

deed restriction and/or other covenants and limitations which are applicable to the use of

the subject Golf Course Property at issue in this litigation by this lonorable Court.

The Counterclaims contained herein are compulsory in nature and are hereby asserted to

the jurisdiction of this Court with Horry County being the proper venue for this action.
Factual Allegations

In or around February 1984, Justice. Inc. ("Justice™) and Peoples Federal Savings and !.ozm

(“Peoples™) agreed to enter into a real estate development project (the ““Project™) to develop

a large tract of land located in Horry County. South Carolina otherwise known as the Myrtle

Beach Golf & Yacht Club "MBG&YC™).

Peoples funded the Project through various loans and were to receive profits from the
development of the Project at which time it incorporated a wholly owned subsidiary known
as Peoples Joint Venture Group. Inc. (“Peoples Joint Venture™). At that same time, Justice
incorporated Myrtle Beach Golf gnd Yacht Club. Inc.

On February 29. 1984, Myrtle Beach Golf & Yacht Club. Inc. entered into a General
Partnership Agreement ("Agreement”) with Peoples Joint Venture for the purpose of
developing the Project. This entity was then identitied as the “Myrtle Beach Golf & Yacht
Club, a General Partnership.”™ Said Agreement was subscquently filed with the Horry

County Register of Peeds Oftice on March 13, 1984 in Deed Book 855 at Page 758. See
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37.

38.

39. -

40.

attached Detendant / Counter-Plaintift™s 1ixhibit ©2*.

Anticle 1 (c) of said Agreement provided that the Partners would .. .develop recreational
facilitics combrised of a club house facility. entry guardhouse, nine holc golf course ...."
This Project was to be developed on a +/ 1.035 acre tract of land mhcrwisé known as the
Enterprise Landing Tract as further described by a recorded Plat filed with the Horry

County Register of Deeds Office in November 1983 in Plat Book 79 at Page 166. Tract 1

represented the nitial first phase of the construction of the development. Tract 11

represented additional lands which were to be developed as an eighteen-hole golf course,
tennis courts. and a swimming pool. Upon best information and belict. portions of Tracts
[ and 1l became known as the Amenitics Tract (1.e. — the Golf Course Property) as further

described by a recorded Plat filed with the Horry County Register of Deeds Office in

lebruary 1984 in Plat Book 79 at Page 208.

On February 29, 1984, James H. Dusenbury sold a certain parcel of Jand known as Tract |

o Myrt!é Bcaéh Golf &4 Yacht Club. a Giencral Partnership. Said Deed was subsequently
liled with the Horry County Register of I)ccdé Office in Deed Book 855 at Page 764.
On ['ebruary 29, 1984, J ames H. Dusenbury sold certain parcels of land known as ‘I'ract I,
a/k/a the “Amenities Tract™. to Myrtle Beach Golt & Yacht Club. a General Parinership
which, at that time, included a Lake and a '}'ennis and Swimming club. Said Dced was
subsequently filed with the Horry County Register of Deeds Oftfice in Deed Book 8535 at
Page 769. Said Deed includes express restrictions:
(b): ....Property shall be used for a residential community (composed single-
tamily and multi-family residences). an associated golf course. open areas.
parks. lakes. and various other recreational amenitics and retail shops.”™

Sec attached Defendant / Counter-Plaintiff™s Exhibit 3™,

On April 25. 1989, James H. Dusenbury sold certain parcels of land to Heron Point Golf
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41.

43.

44,

Club. Inc. Said Deed was subsequently filed with the Horry County Register of Deeds
Oftice in Deed Book 1306 at Page 642. Said Deed includes express restrictions:
“The property shall be used for a residential community (composed of single-family
and multi-family residences). an associated golf course, open areas. parks. lakes,
and various other recreational amenities and retail shops...”
Sec attached Defendant / Counter-Plaintiff's Ixhibit =4™.
On October 26, 1984, the Declaration of Covenants and Restrictions for the Project. Myrtle
Beach Golf & Yacht Club. a General Partnership. were filed with the Horry County
Register of Deeds Office in Deed Book 1351 at Page 858. See attached Defendant /
Counter-Plaintift"s Exhibit 5™
On January 21. 1985, the Amended and Restated Declaration of Covenanls and
Restrictions for Myrtle Beach Golf & Yacht Club, a General Partnership, were filed with
the Horry County Register of Deeds Office in Deed Book 981 at Page 563. Sec attached
Detendant / Counter-Plaintiff’s Exhibit 6™
Upon best information and belief. the Amenities Tract (i.c. - the Golf Course Property) was
subject to the original express deed restrictions contained in the above described deeds for
the sale of Tracts I and 11 from Dusenbury to Myrtle Beach Golf & Yacht Club, a General
Partnership and said restrictions run with the title of said lands and 10 the benefit .of the
Myrtle Beach Golf and Yacht Club Association, Inc. and its homeowners / members as
more fully described therein.
Upon best information and belief, the Amenities Tract. (i.e. - the Golf Course Property)
was subject 1o the above described Covenants and Restrictions as filed by Myrtle Beach
Golf & Yacht Club. a General Partnership. and said restrictions run with the title of said

lands and inure to the benclit of the Myrtle Beach Golf and Yacht Club Association, Inc.
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46.

47.

48.

49,

and its homcowners / members as more fully described therein.

On June 3. 1988, American Community Development Corporation put Myrtle Beach Golf

& Yacht Club into involuntary bankruptcy.

That as part of the resolution of the involuntary bankruptcy. Myrtle Beach Golt & Yacht
Club, Peoples Federal Savings and Loan Association. Property Consultants, Inc.. and
Myrtle Beach Golf and Yacht Club Association, Inc. entered into an agreement whereby
Peoples Federal Savings and Loan Association agreed to cause the following deed
restriction on the property: “The only permitted use of this property is a golf course,
vountry club. or ether ancillary use relating to golf course or country club use.” See
attached Defendant / Counter-Plaintiffs Exhibit 7

On September 12, 1988. Peoples filed for foreclosure on the Amcnitic‘:.s Tract, (i.c. - the
Golf Course Property) against Myrtle Beach Golf & Yacht Club. a iicncral Partnership.
Peoples was the successful bidder for the property at the subsequent judicial sale and a
Master’s Deed was issued by the Court as a result thereof. That being said. portions of the
Court’s foreclosure rulings were subject 1o certain appellate processes between the parties.!
Sce attached Detendant / Counter-Plaintift™s Exhibits ~§".~9" and "10.”

On September 12, 1990, an Lasement Maintenance Agreement (“Easement Agreement”™)

- was entered into between Peoples and Myrtle Beach Golf and Yacht Club Association, Inc.

to memorialize the terms of a negotiated agreement made between them and a third party.
Property Consultants. Inc.. on or about July 25. 1985. Sece attached Detendant / Counter-
Plaintiff’s Exhibit “11™.

Upon best information and belief, Peoples continued 10 own and operate the subject Golf

! For additional information on these proceedings. see generally Peoples Federal Sav. & Loan
Ass’n v. Myrtle Beach Golf and Yacht Club. 310 SC 132 (Dec. 1992).
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50.

51.

53.

Course for a period of years thereafter in full cooperation with Myrtle Beach Golf and
Yacht Club Association, Inc. and its members.
Thereafter, Peoples sold the Amenities Tract, (i.c. - the Golf Course Property) to Heron
Point Golf Club Limited Partnership as evidenced by the Indenture Decd recorded Apfil
15. 1992 in the Horry County Register of Deeds in Deed Book 1340 at Page 483. See
attached Defendant / Counter-Plaintiff's Exhibit <127,
Said Indenture Deed between Peoples and eron Point Golf Club Limited Partnership
contains specific. express limitations on the future use of the expressly state that “[t]he
property conveyed herein shall be subject to the following covenants:

[tlhe property conveyed herein shall be subject 10 the following covenants:

(a) The only permitted use of this property is as a golf course. country. club.

or other ancillary use relating to golf course or country club use: (b) {g Jrantee.

it Successors and Assigns agree to ofter memberships to members of Myrtle

Beach Gold and Yacht Club Association. Inc.. its successors and assigns on

the same basis that it offers memberships to the public at large. provided.

however. that there shall be no requirement to ofter memberships.™
In relation to the above Indenture Deed. Heron Point Golf Club Limited Parinership entered
a First Mortgage and Sccurity Agreement with Pcoples wherein the monics loaned for the
purchase of the Amecnities Tract. (i.c. - the Golf Course Property) were turther secured and
a copy is attached as l:xhibit B to Plaintiffs’ Complaint. Therein. the Mortgagor (i.e. -

leron Point Golf Club Limited Partnership) shall not remove, demolish, or materially

change the use of the golf course without the prior consent of the mortgagee (i.c. - Peoples).
N M

Said First Mortgage and Sccurity Agreement has subsequently been amendcd. assigned

and/or transferred muitiple times thereafier.
Thereafter. on June 10, 1992, Peoples Federal Savings and Loan Association Quit-Claimed
their interest to Myrtle Beach Golf & Yacht Club Association, Inc. in “all gores or slivers

of property” surrounding and/or adjacent to the Amenities ‘Tract, (i.e. - the Golt Course
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54.

56.

57.

58.

59.

Property). Said Quit-Claim Deed was recorded in the Horry County Register of Deeds’
Oftice in Deed Book 1554 at Page 782. See attached Defendant / Counter-Plaintiff"s
Exhibit 13"

On June 1. 1992, Peoples Federal Savings and [.oan Association Quit-Claimed their
interest to Myrnle Bcach Golf & Yacht Club in all boulevards, road. streets. courts and
common arcas. Said Quit-Claim Deced was recorded in the I-lorry\ County Register of
Deeds’ Office in Deed Book 1554 at Page 786. Sce attached Defendant / Counter-
Plamtiff™s Exhibit =14,

On March 22, 2005, Heron Point Golf Club Limited Partnership obtained a Waiver of
Restrictions {from First Federal Savings and Loan Association of Charleston regarding the
Enterprise Tracts specifically waiving the lollowing restriction:

a. “Thc only permitted use of this property is a golf course. country club or other
ancillary use relating to golf course or country club use;”

See attached Defendant / Counter-PlaintifT"s Exhibit ~15™.
That Heron Point Golf Club Limited Partnership knew of the existence of the deed
restrictions on the subject property dating back to 2005. See attached Delendant / Counter-
Plaintift”s Exhibit 16"
Declaratory Judgment

That the foregoing answer(s), allegations. and defenses arc incorporated hercto as if fully
repeated verbatim here.

An active and now existing dispute and/or controversy exists between Plaintiffs’ Counter-
Detendants Condo World and Heron Point and Defendant / Counter-Plaintift Myrtle Beach
Golf and Yacht Club, Inc.

This action is brought under the provisions of Rule 57. SCRCP, and S.C. Code Ann. § 15-
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60.

53-10. the Declaratory Judgment Act, and there is a real and justiciable controversy

between the parties by these proceedings. the Defendant / Counter-Plaintift ask that this

Court to inquire into and declare the rights and obligations of the parties hercto arising out

of the facts set forth above and below.

The Defendant / Counter-Plaintiff Myrtle Beach Golf and Yacht Club Association. Inc. is

informed and believes that it is entitled to a determination from this lHonorable Court

declaring one or more of the following decrees as relief:

a.

That the above referenced express deed restrictions contained in the “Dusenbury
Decds™ for Tracts 1 and IT are valid and run with the title of those propertics 10
include, but not be limited to, the Amenitics Tract (i.e. — the Golf Course Property);
That the above referenced Covenants and Restrictions as filed by Myrtle Beach
Goll & Yacht Club. a General Partnership. and are valid and run with the title of
said lands known as the Amenitics Tract (i.e. -- the Golf Course P'roperty) and
otherwise inure to the benctit of the Myrtle Beach Golf and Yacht Club
Association. Inc. and its homeowners / members as more {ully described therein:
That the Amenities Iract (i.e. — the Goll Course Property) is a defined Common
Ilement with the above referenced Covenants and Restrictions as filed by Myrtle
Beach Golt' & Yacht Club, a General Partnership, and any land use change is
subject to and governed by the controls set forth in the referenced Covenants and
Restrictions:

That the above referenced cxpress deed restrictions contained in the 1992
Indenture™ tor Tracts | and I] are valid and run with the title of those properties to
i.nclude but not:be limited to the Amenities Tract (i.c. — the Golf Course Property)

and are otherwise not personal to the original Grantor and/or its successors in
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interest:

That any prior waiver, relinquishment. or release of the above described restrictions
by the original Grantor and/or its successors in interest in relation to the 1992 |
Indenturc Deed were invalid and/or are of no legal effect as to the r\ighls of this
answering Defendant / Counter-Plaintilt as to the alleged deed - restrictions,
Covenants and Restrictions. and/or other relevant agreements al issue in this
litigation:

That this answering Defendant / Counter-Plaintiff has standing to enforce the
alleged deed restrictions, Covenants and Restrictions: and/or other relevant
agreements at 1ssue in this l_itigation:

That the Plaintifls continue 1o be bound by any and all restrictive langua.gc in the
First Mortgage and Security Agreement as it relates to the 1992 Indenture Deed:;
Thél as a matter of law, cconomic hardship on the part of the Plaihlii‘l‘(s) is not a
legal justification for Court ordered modification, waiver, relinquishment, or

release of the alleged deed restrictions, Covenants and Restrictions: and/or other

relevant agreements at issue in this litigation: and

Any and all other relief that deemed to be necessary and proper by the Court:

FOR A NINTH AND FURTHER DEFENSE AND BY WAY OF THIRD PARTY CLAIMS

AGAINST SOUTH STATE BANK AS SUCCESSOR IN INTEREST TO PEOPLES

FEDERAL SAVINGS AND LOAN

Parties, Venue, and Jurisdiction

61, MBG&YC incorporates herein all prior tactual allegations. defenses. and counterclaims as

if fully restated verbatim herein.

62.  Third Party Defendant South State Bank is a corporation organized to do business in the

State of South Carolina with central oftices in Columbia, South Carolina and is the current
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64.

66.

67.

68.

69,

successor-in-interest to Peoples Federal Savings and Loan Association.
That the acts that give rise to this action occurred i~n Myrtle Beach. Horry County. South
Carolina. -
That venue and junsdiction are properly before this Honorable Court.

Factual Allegations
On April 15. 1992, Heron Point Golf Course Limited Partnership exceuted and delivered
unto Peoplc IFederal Savings and Loan Association that certain Promissory Note in the
original principal sum of Three Million Six Hundred Ninety Thousand and No/100
($3.690.000.0¢) Dollars (the “Note™). The Note is secured by that certain First Mortgage
and Security Agreement. dated April 15. 1992, and recorded April 15, 1992, in Mortgage
Book 1669. at Page 301 (the “Mortgage™).
On November 12, 2011, the Néte and Mortgage were assigned by First Federal Savings
and .L(‘)an Association of Charleston, the successor by merger to Pcoples Federal Savings
and l.oan Association (“Peoples™). to VFC Partners 5. L1.C. by Assignment of Mortgage
and Collateral Documents. and recorded April 3, 2012, in Mortgage Book 5391, at Page
1268.
On April 30. 2012, the Note and Mortgage were assigned by VFC Parners 15. LLC. to
Condo World Development, LLC by Assignment and Assumption of Mortgage and L.oan
Documents, and recorded May 18. 2012, in Mortgage Book 5402. at Page 2786.
On June 3. 1988, American Community Development Corporation put Myrtle Beach Golf
& Yacht Club in ihvolumary bankruptcy.
That as part ol the resolution of the involuntary bankruptcy. Myrtle Beach Golf & Yacht
Club, Peoples l'ederal Savings and Loan Association, Property Consultants, Inc.. and

Myrtle Beach Golf and Yacht Club Association. Inc. entered into an agreement whereby
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70.

71.

74.

75.

Peoples Federal Savings and Loan Association agreed 10 cause the following deed
restriction on the property: “The only permitted use of this property is a golf course.
country club. or other ancillary use relating to golf course or county club use.™

On March 22, 2005. Heron Point Golf Club Limited Partnership obtained a Waiver of
Restrictions from First Federal Savings and Loan Association of Charleston regarding the
Enterprise Tracts specifically waiving the following restriction:

a. “The only permitted use of this property is a golf course. country club or other
anctllary use relating to golf course or county club use;”

See attached Defendant / Counter-Plaintiff's Exhibit 15"
That Heron Point Golf Club Limited Partnership knew of the existence of the deed
restrictions on the subject propérty dating back to 2005. Sce attached Defendant / Counter-
Plaintift’s Exhibit ~16™.
That South State Bank. as successor-in-interest to Pcoples Federal Savings and 1.oan
Association (“Pcoples™). became aware of the deed restrictions on the subject property
dating back to 2003.

THIRD PARTY CLAIM - BREACH OF CONTRACT
(As to Third Party Defendant South State Bank)

MBG&YC incorporates herein all prior factual allegations. defenscs. and counterclaims as
if fully restated verbatim herein.

On July 5. 1988. representatives trom MBG&YC and Peoples Federal Savings and L.oan
Association ("i’coples"). the predecessor-in-interest to South State Bank. exccuted an
agreement whereby Peoples agreed to “cause the following deed restriction to be placed
on the property: “The only permitted use of this property is as a golf course. country club.
or other ancillary use relating to golf course or country club use™ (“Agreement™),

That South State Bank entered into the Apreement as the successor-in-interest to Peoples
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76.

77.

78.

79.

80,

81.

and. therctore. agreed to the above-referenced deed restrictions.

That South State Bank has breached lhe original Agreement. has breached the terms and
conditions of the subscquent 1992 Indenture Decd related thereto, and otherwise has failed
to act in good fuith by not providing the Association with any notice or information
regarding the 2005 Waiver of Restrictions issued for the benetit of South State Bank and
Heron Point Golf Club Limited Partnership.

As a result of South State Bank's bréach of contract, the Defendant is entitled to actual
damages, conscquential damages, punitive damages. as well as attorney fees and costs.

THIRD I’ARTY CLAIM - CONTRACTUAL INDEMNITY
(As to Third Party Dcefendant South State Bank)

MBG& YC incorporates herein all prior factual allegations. defenses. and counterclaims as
if fully restated verbatim herein.

That on July 25. 1988. represcntatives from MBG& YC and Peoples I'ederal Savings and
Loan Association (Peoples), the predeccssor-in-interest to South State Bank. executed an
agreement whgrehy Peoples agreed to “cause the following deed restriction to be placed
on the property: “The only permitted use of this property is as a golf course. country club.
or other ancillary use relating to golf course or ‘coumry club use.™

That in the same agreement, the parties agreed to “exccute general releases so as to acquit,
indemnify. and hold harmless each other from any claims or causes of action between
and/or among them .. . ."”

That as the successor-in-interest to Peoples. South State Bank has agreed 1o indemnify
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82.

83.

84.

86.

87.

88.

89.

90.

MBG&YC from said claims, including the instant claim brought by the Plaintiffs,

That 1o the extent the allegations contained in Plaintiffs’ Complaint are proven true,
MBG&YC has incurred expenses that were necessary 1o protect ils interest in defending
against the Plaintifts’ claims.

That MBG&YC is entitled to contractual indemnity from South State Bank.

THIRD PARTY CLAIM - EQUITABLE INDEMNITY
(As to Third Party Defendant South State Bank)

MBG&YC incorporates herein all prior factual allegations, defenses, and counterclaims as
if fully restated verbatim herein.

That on July 25, 1988, rcpresentatives from MBG&YC and Peoples Federal Savings and

Loan Association (Peoples), the predecessor-in-interest to South State Bank, executed an

agreement, arc signatories thercto and; theretore, MBG&YC and Peoples have a special
relationship.
That MBG& YC is not at fault for Plaintiffs” alleged legal injury(ics).
That to the extent the allegations contained in Plaintiffs’ Complaint are proven true,
MBG&YC has incurred expenses that were necessary to protect its interest in defending
against the Plaintiffs’ élaims.
That MBG&YC is entitled to equitable indemnity from South Statc Bank.
THIRD PARTY CLAIM
PERMANENT INJUNCTION
(As to Third Party Defendant South State Bank)
MBG& YC incorporates herein all prior factual allegations, defenses, and counterclaims as
if fully restated verbatim herein.

Upon information and belief, Third Party Defendant South State Bank has legal interests

in the 1998 Bankruptcy Agreement, 1992 sale of subject property to lleron Point, and
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92,

93.

94,

96,

rclated transactions thereatter. including waiver of centain deed restrictions on the various
tracts of land comprising the Heron Point Golf Course Property at issue in this case.

That South State Bank be enjoined from any tuture waiver of deed restrictions relating to
the Heron Point Goll Course property.

There is an extreme likelihood that any future waiver of deed restrictions relating to the
Heron Point Golf Course property will cause irreparable harm to the Defendant.

South State Bank will not be unduly burdened by the issuance an injunction.

That remedies available at law are inadequatc to compensate for the above harm to
Defendant.

That. considering the balance of hardships between South State Bank and the Defendant. a
remedy in equity is warranted.

That the public interest would not be disserved by a permanent injunction,

WHEREFORE., Dcfendant/Third Party Plaintift Myrtle Beach Golf and Yacht Club

Association. Inc., prays that this Honorable Court inquire into the matters allcged. and for the

following relief:

A.

B.

D.

For an Order from the Coun dismissing the Plaintifts” Complaint and its request for
declaratory judgment on the grounds stated hercin:

For an Order from the Court granting the Detendant / Counter-Plaintift™s Counterclaim and
its request for declaratory judgment on the grounds stated herein, including but not limited
to. paragraph 60 above (including all subparts thereto):

For a pemmanent injunciion against the Third Party Defendant South State Bank in
accordance with the paragraphs above:

For judgment against Third Party Detendant South State Bank for actual damages. punitive
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damages. and consequential damages;

k. For contractual indemnity trom Third Party Defendant South Statc Bank to include
payment of any and all fecs and costs incurred by Defendant/Third Party Plaintiff Myrtle
Beach Goli'and Yacht Club in enforcing the deed restrictions at issue in this matter:

F. For attomcy”é tees and costs. and recoverable expenses in this action; and

G. For such other relief as the Count may deem just and proper.

THEPEARCE LAW GROUP, P.C.

Christopher 1. Pearcc, Esquire

S.C. Bar No. 71083

l--mail: cpcarce@pearcelawgroup.com
I.. Raymond Wells, FEsquire

S.C. Bar No. 102632

E-mail: rwells‘@pearcelawgroup.com
1309 Professional Drive, Suite 202
Myrtle Beach. South Carolina 29577
Telephone: (843) 839-3210
Facsimile: (843) 839-3214

ATTORNEYS FOR MYRTLIE. BEACH GOLF &
YACHT CLUB ASSOCIATION. INC.

March | 32017
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IN THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM HORRY COUNTY - 15" CIRCUIT
Court of Common Pleas

Honorable Larry B. Hyman, Circuit Court Judge

Civil Action No.: 2015-CP-26-3173

Condo-World Development, LLC
and Heron Point Golf Club Limited Partnership. ......cccccooeevineriieiiinininii e, Plaintiffs

VS.

Myrtle Beach Golf & Yacht Club
Association, IncC..........ocoeiiiiiii i Defendant / Third Party Plaintiff / Appellant

Myrtle Beach Golf & Yacht Club

Association, Inc.............o.ooo et Defendant / Third Party Plaintiff / Appellant

Vs.

South State Bank.................ooi Third Party Defendant / Respondent
NOTICE OF APPEAL

Appellant Myrtle Beach Golf & Yacht Club Association, Inc., appeals the Order of the
Honorable Larry B. Hyman, dated September 29, 2017 (the “September 29, 2017 Order”). A
copy of the September 29, 2017 Order is attached hereto as Exhibit A. Appellant received

written notice of entry of the September 29, 2017 Order on October 4, 2017. The September 29,
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2017 Order denies Appellant’s Motion to Reconsider an Order, dated July 26, 2017, granting in
part and denying in part the motion to dismiss Appellant’s Third-Party Complaint. A copy of the

July 26, 2017 Order is attached hereto as Exhibit B. This appeal is interlocutory in nature.

[SIGNATURE PAGE TO FOLLOW]
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October 18, 2017

Other Counsel of Record:

Audra M. Byrd, Esquire

Bar No. 76719

Email: abyrd@turnerpadget.com
TURNER PADGET GRAHAM

& LANEY P.A.

Post Office Box 2116

Myrtle Beach, South Carolina 29578
Telephone: 843-213-5500

Fax: 843-213-5620

Attorneys for Respondent / Third Party
Defendants South State Bank

Howell V. Bellamy, 111, Esquire

Bar No. 66575

Email: hbellamyiii@bellamylaw.com
Howell V. Bellamy, Jr., Esquire

Bar No. 68543

Email: nrichardson@bellamylaw.com
BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS P.A.

1000 29" Ave. N.

Myrtle Beach, South Carolina 29577
Telephone: 843-448-2400

Fax: 843-448-3022

Attorneys for Plaintiffs

Condo-World Development LLC and Heron
. Point Golf Club Limited Partnership

/s/ Christopher Pearce

Christopher H. Pearce, Esquire

Bar No. 71083

Email: cpearce@pearcelawgroup.com
Kerry K. Jardine, Esquire

Bar No. 101090 .
Email: kjardine@pearcelawgroup.com
L. Raymond Wells, Esquire

Bar No. 102622

Email: rwells@pearcelawgroup.com
THE PEARCE LAW GROUP, P.C.
1314 Professional Drive

Myrtle Beach, South Carolina 29577
Telephone: 843-839-3210

Fax: 843-839-3214 -

Attorneys for the Appellant /Defendant/ Third
Party Plaintiff Myrtle Beach Golf & Yacht
Club Association, Inc.
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FORM 4 g

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE Q 8
COUNTY OF HORRY CASE NUMBER 2015CP2603173 '8 %
IN THE COURT OF COMMON PLEAS , Z>
Condo World Development Heron Point Golf Club Myrtle Beach Golf-& Yacht | South State Bank QE
LLC Limited Partnership Club Association Inc ' Eoaa
PLAINTIFF(S) DEFENDANT(S) RUBLL

Submitted by: Clerk of Court

Attorney for: [:] Plaintiff E] Defen e
D Self-Represented thxgam

W T |
U3

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came before the court for a trial by jury.. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to'trial or hearinig before the court. The issues-have been tried or heard and a
decision rendered. |_| See Pase 2 for additional information. .

ACTION DISMISSED (CHECK REASON):.

[] Rule.43(k), SCRCP (Settled);

E] Other;

D Rule 12(b); SCRCP; [T Rrute 41(a), SCRCP (Vol, Nonsult),

ACTION STRICKEN (CHECK REASON): [ ] Rule 40() SCRCP; [ ] Bankruptey;

modify arbitration award;

oo 0 OxKOd

[] Affirmed;  [] Reversed;

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE

CIRCUIT COURT RULING IN THIS

IT IS ORDERED AND ADJUDGED: [] See attached order: (formal oider to follow) [ ] Statement of Judginent by the Court:

D_ Binding arbitration; subject to:rightto restore to.confirm, vacate or [ ] Other:

STAYED DUE. TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[:l Remanded; D Other:

APPEAL.

ORDER INFORMATION
~ Condo World Development's Motion to Reconsider, Alter, or Amend is Denied.
‘Myrtle Beach Golf and Yacht Club Association, In¢.'s Motion to reconsider is Denied.

This order D ends :_does-nofyend the case.

Additional .Information for the Clerk:

E21€092dDSL0Z#ISYD < SYI1d NOWNOD - AHHOH = WY 9Z: OL 70-1903 1108
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INFORMATION FOR THE JUDGMENT INDEX _

Complete this.section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no_judgment information, iridicate “N/A” in one-of the boxes below.

Judgment in Fant:qf
(List name(s) below)

Judgment Against: ke | 1
(List name(s) below) (List-amoiint(s) below)

Judgnient Amount. To be Enrolled

N/A

N/A

N/A

If applicable, describe the property, including tax map information and address, referenced in the order:

‘The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form
may be addressed by way of motion pursuant to-the SCRules of Civil Procedure Amounts to be computed such as interest or additional

‘taxable costs not available at the time the form and final order are submitted to the Judge may be provided to the clerk. Note: Title
abstractors-and- researchers. shonld refer to theofficial court ordéi for Jjudgment détails..
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature pagé.

‘CPFORMA4CM
.SCCA SCRCP Forim 4C' {Révised 2/17)



o | | o2 9/29/2017
Circuit Court Judge ' Judge Code ' Date

For Clérk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or-placed in the approprlate attorney’s box on ; to attorneys of record or
to parties (When appearing pro se) as follows:

Christopher H. Pearce 1314 Professional Drive Myitle
Beach, SC 29577

Howell Vaught Bellamy HI PO Box 357 Myrtle Beach, SC Laiirence Rayriond Wells 1V 1314 Professional Drive

29578 Myrtle Beach, SC 29577
Audra McCall Byrd PO:Box 2116 Myrtle Beach; SC 29378
Kerry Kathleen Jardine 1314 Professional Dr Myrtle Beach,.
SC 29577
ATTORNEY(_S_) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter : . Renee N. Elvis - Clerk of Court
Court Reporter: .

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not requtired in those counties. The clerk will miail a copy
-of the Judoement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action cameito trial oi hearing before the court. The issues have been tried or-heard and ‘a decision rendered..

-‘CPFORMA4CM
SCCA SCRCP:Form 4C (Revised'2/17)
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Horry Common Pleas.

14

Case Caption:©  Condo World Development LLC , plaintiff, et al VS Myrtle Beach
Golf & Yacht Club Association.Inc
Case Number: 2015CP2603173

Type: Order/Form 4

Se Ordered

s/ Larry B. Hyman 2152

Electronicaily:signed'on 2017-10-03 15:48:32° page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

N’ Nt N

COUNTY OF HORRY Civil Action No. 2015-CP-26-03173

Condo-World Development, LLC and
Heron Point Golf Club Limited Partnership,
Plaintiffs,
VS..

Myrttle Beach Golf & Yacht Club
Association, Inc.,

Defendant,

)

)

)

)

)

)

)

)

)

)

) ORDER GRANTING.IN PART AND:

) DENYING IN PART THE MOTION TO
Myrtle Beach Golf & Yacht Club )} DISMISS THIRD PARTY COMPLAINT OF
Association, Inc., ) MYRTLE BEACH GOLF & YACHT CLUB

) ASSOCIATION, INC. FILED ON BEHALF

) OF THIRD PARTY DEFENDANT SOUTH

)

)

)

)

)

)

)

)

)

)

)

)

Defendant/Third Party _
STATE BANK

Plaintiff,
VS,
‘South State Bank,

Third Party Defendants..

THIS MATTER COMES BEFORE THE COURT upon. the Motion of South State: Bank
(*“South State”) to Dismiss the Third Party Complaint filed by Myttle Beach Golf & Yacht Club
Association, Inc. (“the Association™) pursuant to Rule 12(b)(6) of the South Catolina Rules of
Civil Procedure. A hearing was held before the Court on June 5, 2017, at the Horry County
Judicial Center in: Conway, South Carolina. Present at the hearing for South State was Attorney

Audra M. Byrd. The Association was represented at the hearing by Attorney Christopher H.
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Pearce. Also present were Howell V. Bellamy, Jr. and Howell V. Bellamy, 111, counsel for
Plaintiffs. After carefully considering the pleadings, the Motion and Memorandum submiitted by
South State and the arguments of courisel, the Court finds as follows:

PROCEDURAL HISTORY

Plaintiffs filed a Complaint against the Association on April 27, 2015. In their

Complaint, Plaintiffs seek a judgment from the Court declaring that certain restrictions on the

"golf course property” do not apply or have been waived or terminated, which would allow

Plaintiffs to develop the property at issue in this case. On June 1 1, 2015, the Association fileéd an.
Answer, Defenses, and Counterclaims seekirg declaratory judgment relief that certain

restrictions do apply to the "golf course property," which would prevent tesidentia_l development:

of the property. Subsequently, the Association filed an Amended Answer, Defenses and
Counterclaims on November 5, 2015. On February 14, 2017, the Association filed a Second

Amended Answer, which included a Third Party Complaint against South State, alléging ¢auises

of action for breach of contract, contractual indennification, equitable indemnification. and,

permanent injunction.. The Association filed a revised and corrected Second Amended Answer

and Third Party Complaint on March 13, 2017. In response, South State filed the present Motion

to Dismiss.

FACTUAL BACKGROUND

According to the Third Party Complaint filed in this ma‘ttei‘, in or around February 1984,
Justice, Inc. ("Justice") and Peoples Federal Savings and Loan ("Peoples") .entered into a real

estate development project to develop a large tract of land located in Horry County, South

Carolina otherwise known as the Myrtle Beach Golf & Yacht Club. [Third Party Compl. at §

33]. Approximately four years later, in June of 1988, American Commiunity Development.
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Cbrporation_ placed Myrtle Beach Golf & Yacht.Club into involuntary bankruptcy. [Id. at ] 45]..
During the bankruptcy proceedings, Myrtle Beach Golf & Yacht Club, Peoples, Property »
Consultants, Inc., and the Association entered into an agreement.in order to release the property
so that a foreclosure of the property could be pursued by Péoples:. [Id. at § 47 and Ex. 7]. This:
agreement was executed by the parties on July 25, 1988 (“the Banktuptcy Agreement”).

| In the Bankruptcy Agreement, the parties made numerous assurances regarding the
development of the property and the terms. of the foreclosure. Three provisions of the
Bankruptcy Agreemént, are of particular relevance with .régard' to the Third Party Complaint.
First, in paragraph two on page two of the Bankruptcy Agreement, only the Association,

Property Consultarits, Inc. and Myrtle Beach Golf & Yacht Club, jointly and severally, agreed

“to enforce the Restrictive Covenants, as they may be amended, from time to time, giving -

particular scrutiny to Covenant Compliance on those: lots ‘and parcels of land which are adjacent

and. contiguous. to the golf course.” [Third Party Compl. at Ex. 7]. Peoples was speciﬁcally

excepted from this provision and made no agreement to enforce thé Restrictive Covenants

property, it would cause the following deed restriction to be placed on the property: "The only
permitted use of this property is a golf course, country club, or other ancillary use relating to- golf
course or county club use." [Id. at Ex. 7]. Finally, paragraph two; On\page six of the Bankruptcy
Agreement provides: “The ‘parties between and among themselves will execute general releases
so as to acquit, indemnify, and hold harmless each other from: any claims or causes of action

between and/or among them, prior to the execution of the date of this instrument.” [Id. at Ex. 7].
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On September 12, 1988, Peoples filed for foreclosure and was the successful bidder for
the property at the subsequent judicial sale. [Id. at ] 47]. Peoples continued to own the property:
for some time thereafter but eventually sold the property to Heron Point Golf Club Limited
Partnership as evidenced by the: Indenture Deed récorded on. April 15, 1992 with the Horry
County Register of Deeds in Deed Book 1540 at Pdage 483. As required undet the terms of the:
Bankruptcy Agreement, the deed to Heron Point included the specified deed restriction language.
[Id. at 1§ 50-51]. Peoples subsequently quitclaimed all.of its remaining interest in. the property to
the Association. [Id. at § 53-54]. On March 22, 2005, Heron Point Golf Club Limited
Parthership obtained a Waiver of Restrictions from First Federal Savings and Loan Association
of Charleston (successor in interest to VP‘eo'pleS) (“First Federal”) regarding a pottion of ‘the
property in which it waived the following restriction: "The only permitted use of this property is
a golf course, country club.or other ancillary use relating to golf course or country club use.”
[1d. at:{ 55].

LEGAL STANDARD

A trial court may propeily. grant a motion t¢ dismiss for failure to state facts sufficierit to
constitute a cause of action when the facts alleged in thé complaint, along with all reasonable

inferences deducible therefrom, do not entitle the plaint'iff 1o recovery on any ’theory of the case:

‘McCormick v. England, 328 S.C. 627, 632-33, 494 S§.E.2d 431, 433 (Ct. App. 1997). When
decidirig & m'mio‘n' to dismiss pursuant to. Rule 12(b)(6), SCRCP, thé Court may only consider the
allegations set forth on the face of the complaint. Dye v. Gainey, 320 S.C. 65, 67, 463 S.E.2d
97, 98 (Ct. App. 1995). “The question is whether in the light most favorable to the plaintiff, and
with every reasonable doubt resolved ‘in her behalf, the complaint states any valid claim for

relief:™ McCormick, 328 S.C. at 633, 494 S.E.2d at 433-34.
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‘CONCLUSIONS OF LAW

A. Breach of Contract.

In support of its cause of action for breach of contract, the' Association alleges. that South

State breached the Bankruptcy Agreement, the 1992 Indenture Deed and failed to act in' good

faith “by not providing the Association with any noti¢e or information regarding the 2005
Waiver of Restrictions issued for the benefit of South State Bank and Heron Point Golf Club

Limited Partnership.” [Third Party Compl. at § 76]. South State argues that the Association’s

claim for breach of contract must be dismissed based upon the applicable statute of limitations.

Under South Carolina law, the statute of limitations for filing ‘an action based upon “a
cortract, obligation, or liability” is three (3) years. S.C. Code Ann. §15-3-530 (1) (1976). In.

determining when the statute of limitations begins to run, South Carolina courts have

consistently adopted the “discovery rule.” See Matthews v. City of Greenwood, 305 S.C: 267,

407 S.E:2d 668 (Ct. App. 1991); Santee Portland Cement Co. v. Daniel International Corp., 299

S.C. 269, 384 S.E.2d 693 (1989); Dean v. Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996).

Under the discovery rule, the statute of limitations commences when “the injured party knows or
should have known by the exercise of due diligence ‘that a cause of action arises from the

wrongful conduct.” Walsh v. Woods, 358 S.C. 259, 264, 594 S.E.2d 548, 551 (Ct. App. 2004).

A cause of action arises when it ought to have been discovered through reasonable diligence
‘when “the facts and circumstances would have put a person of common knowledge and
experience on notice that some right had been ifivaded or a claim against anothér party might

exist.” Id. at 265, S.E.2d at 551 (quoting Maher v. Tietex Corp., 331 S.C. 371, 377, 500 S.E.2d

204, 207 (Ct. App. 1998)).. In addition, the fact that the injured party may not realize the entire

extent of the damage is irrelevant in determining when the statute of limitations begins to run,
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Dean, at 364, S.E.2d at 647; see also, Dillon County Sch. Dist. No. Two v. Lewis Metal Works,

Inc., 286 S.C. 207, 332 S.E.2d 555 (Ct. App. 1985). In Carolina Marine Handling, Inc. v.

Lasch, the Couirt wiroté:

Statutes of lirhitations embody important public policy considerations in that'they’
stimulate activity, punish negligence, and promote response by giving security
and stability to human affairs.” The cornerstone policy consideration underlying
statutes of limitations. is the laudable goal of law to promote and achieve ﬁnality'
in litigation.  Significantly, “statutes-of limitations provide potential defendants
with certainty that after a period of time, they will not be: hailed [sic] into court to
defend time-barred claims. Moreover, limitation periods ‘discourage plaintiffs
from sitting on their rights.? Statutes of limitations are, indeed, fundameéntal to
our judicial system. .

363 S.C. 169, 175- 176, 609°'S.E.2d 548, 552 (Ct. App. 2005) (internal citations omitted).
In reviewing the Third Party Complaint, the Association’s breach of contract. claim rests
solely upon the Waiver of Restrictions executed in 2005 and recorded with the Horry County

Register of Deeds on May 5, 2005. In its Motion to Dismiss, South State asserts that based upon

the =allegations set forth in: thé Third. Party 'Co'r'flp]ai'nt', the Association’s cldim for breach of

contract should be dismissed because the Association failed to file its claim until February of

2017, nearly twelve years after the Waiver of Restrictions was made public through the
recording of the document with.the Register of Deeds. South State asserts that the Association
knew or should have known of the alleged breach in May of 2005, and the applicable statute of
limitations bégan to run, at the latest, when the Waiver of Restrictionis was tecordéd with the
Register of Deeds. The Court agrees and finds that at a minimum;, the Association had
constructive or ih,qui.r'y"not,icc of the alleged breach of contract in May of 2005.

“[CJonstructive notice or inquiry notice in the context of a‘real estate transaction often is
grounded in an examination of the public record because it is the proper recording of documents

asserting an interest or claim in real property which gives constructive fiotice to the ‘world.”
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Spence v. Spence, 368 S.C. 106, 119; 628 S.E.2d 869, 876 (2006). A party is charged with
constructive notice of the contents of documents filed in conformity with applicable statutory

law, which an inquiry would have revealed. See. Fuller-Ahrens v. SC Dept. of Highways and

Pub. Transp., 311 S.C. 177, 427 S.E2d 920 (Ct. App. 1993). “The statute of limitations begins

to run at the time the individual has inquiry or constructive notice.” Berry v. McLeod, 328 S.C.

435,445, 492 S.E.2d 794, 799-800 (Ct. App. 1997) (holding'fhat the statute of limitations began
to.fun, at the latest, when the-con_t_estevc_l documents were publicly filed with the clerk of court).

The Court finds.that the Association had notice of any alleged breach of contract on May
5, 2005, the date on which the Wavier of Restrictions was recorded with the Register of Deeds,
and the time permitted. by law to file suit expired, at the latest, in May of 2008. The present
claim against South State was not commenced until February 14, 2017, almost n.i:n'e- years after
the statute of -l.imitations expired.

During the hearing before the Court, counsel for the Association argued that the three-
year statute of limitations may not be applicable if the Court determines the Bankruptcy
Agreement at issue is 4 sealed instrument, subject to the twenty-year statute of limitations found
in S.C. Code Ann. § 15-3-520(b) (providing that sealed instruments are subject to a twenty-year
statute of limitations). Initially; the Court notes that “whether or not an instrument 1s under seal,
or whether or not a certain device constitutes a 'seal, is a q_uesﬁon of law for the court” 78A
C.JS. Seals § 8 (2017). Here, in the Bankruptcy Agreement attached to the Third Party
Complaint as Exhibit 7, there is rio physical seal or notation included with the signatures of the
parties to the Bankruptcy Agreement. It is well e_s',tablishéd' under South Carolina law that a

contract, that does not include a physical seal may only be deemed a sealed instrument where “the
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contract clearly evidences an intent'to create a sealed instrumient” Carolina Marine Handling,

363 S.C.at 175, 609 S.E.2d at 552.

In Carolina Marine Handling, the Court of Appeals held that the inclusion of standard.

attestation language, such as “IN WITNESS WHEREOF, the parties have hereunto set their -

hands and seals,” is insufficient to cléarly evidence intent t6 create a sealed instriiment. Carolina

Marine Handling, 363 S.C. at 169, 609 S.E.2d at 551-52 (holding that generic and boiler plate

demonstrate -an intent. to create a sealed instrument and, to hold otherwise, “would likely

transform the twenty-year statute of limitations into the standard period of limitations for

contract actions in this state). Similarly, in Orlando Residence, LTD v. Hilton Head Hotel
Investors, the United States District Court for the District of South: Carolina found as follows:

The settlement agreement in this- case includes the- following
standard attestation language immediately preceding the parties’
signatures: “IN WITNESS WHEREOF, the undersigned have
hereunto set their hands and seals as of this Ist day of November,
1994.  South Carolina judicial precedent dictates that the
settlement agreement and confession. of judgment cannot be
considered sealed ifistruments, arid theréfore are not subject to the
twenty-year statute of limitations for sealed instrumenits.

Orlando: Residence, 2013 U.S. Dist. LEXIS at *30-31; see also, South Carolina Dep’t of Social

Servs. v. Winyah Nursing Homes. Inc., 282 S.C. 556, 320 S.E.2d 464 (Ct. App. 1984) (holding

that a. contract which contained the language “the parties. hereto. have set their hands and seals™
and the notation “L.S.,” an abbreviation meaning in the place of a seal, followed each of the
parties’ signatures was a sealed instrumeént and subject to the twenty-year statute of limitations):
In this case, there is no physical seal or notation following the parties’ signature, and the

Bankruptcy Agreement contains only the standard attestation language which our courts have

Page 8of15

€21€09¢dOSLOTH#ISYO - SYATTd NOWWOD - AYMOH - INY 65:01-9Z INF ZLOZ - QT4 ATTVOINOYLDT 13

€21809¢d0510Z#3SVO - SYA1d NOWWOD - AHHOH - Nd 12 81 190 L1L0Z - AT ATIVOINOYLO3 13



consistently held is insufficient to create a séaled instruthent. As stich, the Court finds that the
Bankruptcy Agreement, on its face, cannot be considered a sealed instrument. \

Based on the foregoing, the Court finds that the three-year statu_té of limitations generally
applicable to contracts applies. to the Association’s cause of :action for breach of contract, and
because. this actibn was filed nearly nine years after the statute of limitations expired, the.
Association’s claim for breach of contract must be dismissed.

B. Contractual Indemnification.
Contractual indemnity involves a transfer of risk for consideration,. and the confract itself

establishes the relationship' between the parties. Rock Hill Telephone Co.. Inc. v. Globe

Communications, Inc.. 363 S.C. 385, 389, 611 S.E.2d 235, 237 (2005).  General rules that
govern construction and interpretation of contracts also apply to construction and interpretation

of a contract of indemnity. Laurens Emergency Medical Specialists v. M.S. Bailey & Sons

Bankers, 348 S.C. 191, 558 S.E.2d 531 (Ct. App. 2002), rev ;'d,w35§ S.C. 104, 584 .S-.}.S:;Zd 375
(2003).. As with other contracts, the principal question focuses on the infent of the parties. Id.
Their intention is determined from the language used in the contract. Id.

The Association relies on the following provision contained in. the Bankruptcy
Agreement in support of its contractual indemnification claim: “The parties between and armorig
themselves will execute general releases so as to acquit, indemnify, and hold harmless each other

date of this instrument.” [Third Party-Compl. at Ex. 7]. There is no general release attached to

the Third Party Complaint or alleged in the pleading. During oral argument, counsel for the

Association conceded that no such document has been produced or discovered in this action:
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As such, the Court must determine whether the cited provision constitutes an indemnity
agreement between the parties. Accepting the allegations of the Third Party Complaint as true,
as required under Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, the Court
considers the cited provision sufficient to create an agréement between the parties. “Of ¢ourse,.
for a contract to be binding material terms cannot be left for future settlement. However,.
absolute certainty is not required, but only reasonable certainty. A contract will not be held.
unenforceable for indefiniteness because its performance is, as to particular details, left open
to subsequent a_greemént of the parties. This is espécially true where the contract provides the-

guidelines for the subsequent agreement.” Aperm of S.C. v. Réof, 290 S.C. 442, 447, 351

S.E.2d 171, 173 (Ct. App.1986) (internal citations Gmitted).

South S.tate- argues that based upon a plain reading of the cited provision, the
indemnity agreement as alleged in the Third Party Complaint encompasses only claims or
causes of action betvx)een or among the parties to the Bankruptcy Agreement and occurring prior
to July 25, 1988, the date of the execution of the Bankruptcy Agreefent. The Court agrees. The
indemnification provision reads as follows: “The parties betweén anid among themselves will

execute general releases so as to :acquit, indemnify, and hold harmless each other from any

claims or causes of action between and/or among them, prior to the execution of the date of

this_instrument”™ [Third Party Compl. at Ex. 7 (emphasis added)]. The. indemnification
unambiguously limits the parties’ indemnification obligations to, ¢laifns ana causes of action
“between and/or arﬁong’” the partiés to the Bankruptcy Agreement prior to the date of the
execution, of the Bankruptcy Agreement, July 25, 1988, There is no dispute that Condo-World

Development, LLC and Heron Point Golf Club Limited Partnership, Plaintiffs herein, are not
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parties to the Bankruptcy Agreement, and the present action was commeniced in April 62015,

nearly twenty-seven years after'the Bankruptcy Agreeiment was executed.
claims against the Association, and therefore, the Association’s claim for contractual
indemnification must bé dismissed.

C. Equitable Indemnification.

1. Adequate Remedy at Law.

South State argues that if the Court determines a valid indemnification contract exists
_between_ the v_parti'es, the Association’s claim for equitable indemnification must be dis_miSsgad.
Essentially, South State argues that if the Court finds a contract exists, the Association cannot
maintain an equitable indemnification claim since the Association. would have -an adéquate
remedy at law based upon the contract. During oral argument; counsel for the Association
conceded that its claim for equitable indemnification was an alternative cause of action in the
event the Court determined that no contract of indemnification existed between the parties.

It is well established under South Carolina law that “equity is only available when a party
is without an adequate remedy .at law.” EllisDon Constr.; In¢. v. Clemson Univ., 391 S.C. 552,
707 S.E.2d 399, 401 (2011). Our couits have consistently hé’ld that “[t]he basis for granting

equitable relief is the impracticability of obtaining full and adequate compensation at law.” Nutt

Corp. v. Howell Road, LLC, 396 S.C. 323, 721 'S.E.2d 447, 449 (Ct. App. 2011) (citing Monteith

v. Harby, 190 S.C. 453, 3 S.E.2d 250, 251 (1939)). Because the Court has determined that a
valid contract of indemnification existed between the parties, the Association’s claim for

equitable indemnification must be dismissed. See Nutt Corp., 396 S.C. at 328, 721 S.E.2d at 450,
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(holding that-a remedy‘at law was available because there was a contractual agreement between'
the parties).

2. Failure to Plead Sufficient Facts to State a Cause of Action.

As an additional basis for dismissal, South State argues that the Association’s claim. for
equitable indemnification fails as a matter of law because the Association has failed to plead.
facts sufficient to state a claim for equitable indemnification. In summary, South State argues
that the Association has failed to plead damages to- a third party and failed t6 plead any act,
omission or fault on the part of South State causing any such damages to a _third party, which
South State argues are necessary elements to state a cause of action for equitable

indemnification. The Court-agrees.

South Carolina law recognizes the principle of equitable: indemnification. Generally, a

party may maintain an equitable indemnification action if he was compelled to pay damages
because of negligence imputed to him as a result of the tortious act of another. ‘See e.g, Vermeer

Carolina’s Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 60, 518 S.E.2d 301, 305 (Ct. App.

1999). However, equitable indemnification is only allowed where a “special relationship™ exists
between the parties. Id. “According to.equitable principles, a right of indemnity exists whenever
the relation between the:parties is such that eithef: ifi law 6r in equity there is an obligation on one
party to indemnify the other, as where one person is exposed to liability by the: wrongful act of

another in which he does not join.” Id. (citing. Stuck v. Pioneer Logging Machinery; Inc., 279

S.C.22,24,301 S.E.2d 552 (1983)).

Once a sufficient relationship is established, an indemnity plaintiff must prove the

following elements to recover damages on an équitable indemnity claim: (1) the indemnity

defendant is at fault in causing the damages of the third party; (2) the plaintiff has no fault for
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those damages; and (3) the plaintiff incurred expenses: that were necessary to pfotect his interest.

in defending the third party’s claim, which were the fault of the defendant. Irglese v. Beal, 403
S.C 290, 299, 742 S.E.2d 687, 692 (Ct. App. 2013).

South State argues that no special relationship. exists between the Association and South
exists based upon the Bankruptcy Agreement signed by Peoples in 1988. The. Association
alleges that because South State is 4 successor in interest to Pebples‘, the Special. relatiAor'iship
extends to South State. Accepting as true the existence of a special 'r‘elation'ship between the
parties, the Court finds the Association has failed to plead liability or damages caused to a th_ird
party for which the Association is responsible or fault on the part of South State in causing any
such damages, both of which are fatal to the Association’s claim for equitable indemnification.

In this case, the main action involves a requést for a declaratory judgment as to the
er;fOrceability and/or applicability of ceitain alleged. réstrictive covenants regarding “golf course
property.” In Plaintiffs’ Complaint in the main action, there is no request for monetary damages,
and there is no allegation of liability on the part of the Association, To the contrary, Plaintiffs
seek a declaratory judgment from the Court; not damages: from the Association. Moreover, in its
Third Party Complaiiit, the Association has failed t6 plead any act, 6mission or fault 6n the part
of South State allegedly causing damage to Plaintiffs. These are necessary and required
elements in order to state a cause of action for equitable indemn‘iﬁcation._ Therefore, the: Court
finds that the Association has failed to plead facts sufficient to state a cause of action for
equitable indemnification.

For the reasons set forth-above, the Court finds that the Association’s claim for equitable

indemnification must bé dismissed.
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D. Permanent Injunction
In its Third Party Comiplaint and requést for a permanent injunction, the Association
requests the Court order that “South State Bank be enjoined from any future waiver of deed

restrictions relating to the Heron Point Golf Course property.” [Third Party Compl. at § 91].

South State argues that because any deed restrictions contained in the 1992: Indenture Deed have

already been waived, there is no justiciable controversy before this Court. South. State contends

that there exist no. further deed restrictions. relating to the Heron Point Golf Course property that.

‘South State could possibly waive at a future date. The Court disagrees. The Waiver of

“Restrictions recorded in 2005 references only a portion of the property conveyed to Heron Point:

Limited Partnership in the 1992 Indenture'Deed. As such, the Court finds that a future waiver as
to property not referenced in the 2005 Waiver of Restrictions is pbssible, and therefore, the Court
denies South State’s Motion to Dismiss. the Association’s cause of action for a pennanen;c
injunction.

‘CONCLUSION

concludes. it has properly considered the Third Party Complaint of Myrtle Beach Golf & Yacht
Club Association, Inc., as well as the Motion to Dismiss filed by South State Bank.

NOW, THEREFORE, |

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED ‘that South State Bank’s
Motion to Dismiss the cause of action for breach of contract contained inl the Third Party

Complaint is GRANTED;

Page 14 of 15
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that South State

Bank’s Motion to Dismiss. the cause of ‘action for confractual indemnification contained in the

GRANTED

Third Party Complaint is GRANTED;

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that South State
Bank’s Motion to Dismiss the cause of action for eguitable_ indemnification contained in the
Third Party Complaint is GRANTED;

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that South State

Bank’s Motion to Dismiss the cause -of action for permanent. injunction contained in the Third

Party Complaint is DENIED;

AND.IT IS SO ORDERED.

THE HONORABLE LARRY B. HYMAN, JR.
Presiding Circuit Court Judge for the Fifteenth Judicial Circuit

Dated thi.s, day of ,2017.

, South Carolina

Page 15 of 15
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Horry Common Pleas

Case Caption: Condo World Development LL.C , plaintiff, et:al VS Myrtle Beach
Golf & Yacht Club Association Iné
:Case Number: 2015CP2603173 '

Type: ‘Order/Dismissal

So Ordered

s/ Larry B. Hyiman 2152

Electronically signed on 2017-07-26 10:54:36  page 16 of 16
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EXHIBIT D



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

N’ e’

COUNTY OF HORRY Civil Action No. 2015-CP-26-03173

Condo-World Development, LLC and
Heron Point Golf Club Limited Partnership,

Plaintiffs,
vs.

Myrtle Beach Golf & Yacht Club

Association, Inc., AMENDED CONSENT SCHEDULING

Defendant/Third Party ORDER

Plaintiff,
Vs.
South State Bank,

Third Party Defendant.

Pursuant to Rules 16, 26, and 39 SCRCP, the parties have stipulated that this is a non-
jury matter and that the matter should be transferred to non-jury roster. Based on the above and
with consent of counsel for the parties, the following schedule is hereby Ordered in this matter:
1. This matter shall be subject to a second court ordered mediation .which shall be
completed no later than December 31, 2017;

2. Discovery in this matter shall be completed on or before December 15, 2016; and

3. The non-jury trial of this matter shall be heard by Judge Hyman on or before Janﬁary
26, 2018, or as soon as Court Administration can schedule a date certain non-jury trial
date. In accordance with the above, Judge Hyman shall first determine the ultimate
issue in the case of whether the deed restrictions in the alleged Indenture deed

between Peoples Federal Savings and Loan Association (“Peoples Federal”) and
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Heron Point Golf Club Limited Partnership (“Heron Point™) recorded on April 15,
1992 are personal or rather run with title to the golf course property. Judge Hyman
decided in chambers to bifurcate the personal verses real covenant issue from the
remainder of the cavse with the consent of the parties’ counsel.

4. Judge Hyman shall hear Myrtle Beach Golf & Yacht Club’s outstanding Motions
previously scheduled for hearing on September 11, 2017 and September 25, 2017, to
includé a Motion for Summary Judgment and Motion to Strike/Motion in Limine, on
or before the October 30, 2017 non-jury term of court, or as soon as said Motions can
be scheduled.

5. Judge Hyman shall concludé his in-camera review of the outstanding Hines document
production Motions as soon as can be scheduled prior to any non-jury trial of this
matter.

6. All other outstanding Motions shall be decided by Judge Hyman on or before the
scheduled non-jury trial date which the Court determines are necessary to help

resolve the personal verses real covenant issue with respect to the golf course

property.

IT IS SO ORDERED.
Conway, South Carolina

, 2017

Judge Larry B. Hyman, Jr.
Fifteenth Judicial Circuit
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I CONSENT:

s/ Howell V. Bellamy, Jr.
Howell V. Bellamy, Jr.., Esquire
Howell V. Bellamy, III, Esquire
The Bellamy Law Firm

P.O. Box 357

Myrtle Beach, SC 29578

Attorneys for Plaintiffs / Counter-Defendants

I CONSENT:

s/ Christopher H. Pearce
Christopher H. Pearce

The Pearce Law Group, P.C
1314 Professional Drive
Myrtle Beach, SC 29577

Attorneys for Defendant / Counter-Plaintiff / Third Party Plaintiff

I CONSENT:

s/ Audra M. Byrd

Audra M. Byrd

Turner Padget Graham & Laney, PA
P.O.Box 2116

Myrtle Beach, SC 29578

Attorneys for Third Party Defendant
South State Bank '
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Horry Common Pleas

Case Caption: Condo World Development LLC , plaintiff, et al VS Myrtle Beach
Golf & Yacht Club Association Inc
Case Number: 2015CP2603173

Type: Order/Amend

So Ordered

s/ Larry B. Hyman 2152

Electronically signed on 2017-10-09 14:16:35 page 4 of 4
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EXHIBIT E



FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY ‘ CASE NUMBER 2015CP2603173
IN THE COURT OF COMMON PLEAS
Condo World Development Heron Point Golf Club | Myrtle Beach Golf & Yacht South State Bank
LLC Limited Partnership Club Association Inc
PLAINTIFF(S) DEFENDANT(S)
. Attorney for: |_| Plaintiff [_| Defendant
Submitted by: Clerk of Court D Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award;
STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
Affirmed; [:l Reversed; EI Remanded; I:I Other:

[C] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

< decision rendered. [_| See Page 2 for additional information.

[J ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; ] Rule 41(a), SCRCP (Vol. Nonsuit);
[] Rule 43(k), SCRCP (Settled); [] other:

[J ACTION STRICKEN (CHECK REASON): ] Rule 40(j) SCRCP; ] Bankruptcy;
(] Binding arbitration, subject to right to restore to confirm, vacate or ] other:

O

O

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order; (formal order to follow) [_] Statement of Judgment by the Court:
ORDER INFORMATION

Defendants Myrtle Beach Golf & Yacht Club Association Inc.'s Motion for Summary Judgment and
Motion to Reconsider cannot appropriately be heard
Plaintiff Condo World Development LLC’s Motion to Reconsider Alter or Amend cannot appropriately be heard at t
time due to a pending appeal on this issue.
Defendant's Motion to Strike Affidavit is continued to allow supplement of the motion.

This order D ends & does not end the case.
Additional Information for the Clerk:

€4 LSOQZdOSLOZ#;SVO - SYTTd NOWINOD - AHHOH - Wd 9€:2 20 AON £L0Z—aFI4 ATTVOINOYLOT 13

INFORMATION FOR THE JUDGMENT INDEX

is no judgment information, indicate “N/A” in one of the boxes below.

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

N/A N/A N/A

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form
may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional
taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title
abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 2/17)



2152
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box onfr;, to attorneys of record or
to parties (when appearing pro se) as follows:

Christopher H. Pearce 1314 Professional Drive Myrtle
Beach, SC 29577

Howell Vaught Bellamy I11 PO Box 357 Myrtle Beach, SC Laurence Raymond Wells IV 1314 Professional Drive

29578 Myrtle Beach, SC 29577
Audra McCall Byrd PO Box 2116 Myrtle Beach, SC 29578
Kerry Kathleen Jardine 1314 Professional Dr Myrtle Beach,
SC 29577
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter - Sallie Beth Todd Renee N. Elvis - Clerk of Court
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

€L1€09¢d0S10Z#ASVO - SVIT1d NOWWOD - AYHOH - Nd 9€:C 20 AON £10Z - Q314 ATTVOINOYLD33
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SCCA SCRCP Form 4C (Revised 2/17)



Horry Common Pleas

Case Caption: Condo World Development LLC , plaintiff, et al VS Myrtle Beach
Golf & Yacht Club Association Inc
Case Number: 2015CP2603173

Type: Order/Form 4

So Ordered

s/ Larry B. Hyman 2152

Electronically signed on 2017-11-07 14:33:.089 page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

A

COUNTY OF HORRY Civil Action No. 2015-CP-26-03173

Condo-World Development, LLC and
Heron Point Golf Club Limited Partnership,

’ Plaintiffs,
Vs.

Myrtle Beach Golf & Yacht Club
Association, Inc.,
MOTION TO STAY
Defendant/Third Party
Plaintiff

Vs.

South State Bank,

Third Party Defendant.

TO: THE PLAINTIFFS AND THEIR ATTORNEY, HOWELL V. BELLAMY, III AND
THE DEFENDANTS/THIRD-PARTY DEFENDANT AND ITS ATTORNEY,
AUDRA M. BYRD:

YOU WILL PLEASE TAKE NOTICE THAT Defendant/Third-Party Plaintiff, Myrtle

Beach Golf & Yacht Club Association, Inc. (hereinafter referred to as “Myrtle Beach™), by and

through its undersigned counsel, will appear before the Presiding Judge of the Court of Common

Pleas for the County of Horry, South Carolina, on the tenth (10th) day after service hereof, or at

sucﬁ other place and time as may be determined by the Court, and there and then move for an

Order of the Court to Stay pursuant to Rule 241 of the South Carolina Appellate Court Rules.
The basis for this motion is that Myrtle Beach has filed a Notice of Appeal of the Orders

of the Honorable Larry B. Hyman, dated (i) September 29, 2017 and (ii) July 26, 2017. The

Appeal has been assigned Civil Action No. 2017-002196 (the “Appeal”). Pursuant to Rule 241,
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SCACR, the Notice of Appeal stays all matters decided in those Orders. Upon information and

belief, the matters decided in those Orders are broad enough to encompass virtually the entire

proceedings in the first-party action and third-party action. Therefore, Myrtle Beach requests a

stay of proceedings, consistent with Rule 241, SCACR, pending determination of the Appeal.

November 14, 2017

By:

THE PEARCE LAW GROUP, P.C.

[s/ Christopher H. Pearce
Christopher H. Pearce, Esquire

S.C. Bar No.: 71083

E-mail: cpearce@pearcelawgroup.com
L. Raymond Wells, Esquire

S.C. Bar No.: 102622

E-mail: rwells@pearcelawgroup.com
1314 Professional Drive

Myrtle Beach, South Carolina 29577
Telephone: (843) 839-3210
Facsimile: (843) 839-3214

ATTORNEYS FOR DEFENDANT
MYRTLE BEACH GOLF & YACHT
CLUB ASSOCIATION, INC.
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EXHIBIT G




STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Condo-World Developers, LLC,
And Heron Point Golf Club

Limited Partnership,

Plaintiffs,

AN

Myrtle Beach Golf & Yacht
Club Assaciation, Inc,,

Defendant.

Nt At Nt Nl bl Nt Vbl Nt st Vit T Nt et ot Nt Sl Sl ot

2T
TECHNICAL FAILURE s
fo}

IN THE COURT OF COMMON PLEAS
FIFTHTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2015-CP-26-03173

AFFIDAVIT OF NICOLE M. RICHARDSO!
AUTHORIZED E-FILER CERTIFYING

Uy

ISy

"]

- j...“ .’i

s
a

' The undersigned NICOLE M. RICHARDSON ("Affiant”) being a resident of Horry County, South
Carolina, after being duly sworn under oath, hereby certifies as follows:

1. | am an autherized e-filer for The Bellamy Law Firm, which represents the Plaintiffs in the
above-referenced matter.

2. As an authorized e-filer, | attempted to e-file Plaintiff's Notice of Motion and Motion to
Reconsider, Alter or Amend, which requires a filing fee, on November 14™, 2017,

3. Upon logging into the e-filing portal, a notice was posted as follows:

“Based on the continued inability of the vendor that processes credit card
payments to property administer the payment process, the South Carolina
Judicial Department has announced a limited Technical Failure of the E-Filing
System for November 14, 2017, in accordance with Section 5(b} of the South
Carolina Electronic Filing Policies and Guidelines. This limited Technical Failure
only affects filings that require payment of filing fees. E-Filers should utilize the
provision of Section 9(b) of the South Carolina Electronic Filing Policies and
Guidelines to submit filings through available alternative procedures with respect
to any document that requires a fee and must be filed on November 14, 2017...”

q. | also attempted to e-file the Motion the morning of November 15th; however,
the payment processing vendor was still down.

5. Therefore, Plaintiff’'s Notice of Motion and Motion to Reconsider, Alter or Amend
is being submitted to the Clerk of Court for traditional filing.




& S e i ascion, et
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———

FURTHER, Affiant sayeth naught.

NICOLE M. RICHARDSON

Sworn to and subscribed before me
This 15 day of November, 2017

2
@ary Public —Sthte of South_Cadolina

My Commission Expires: __ 7/ 1] 2- 035




.STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Condo-World Development, LLC and
Heron Point Golf Club Limited Partnership,

Plaintiffs,

VS.

Myrtle Beach Golf & Yacht Club
Association, Inc.,

Defendant,

Myrtle Beach Golf & Yacht Club
Association, Inc.

Defendant/Third Party
Plaintiff,

VS,

South State Bank,

Third-Party Defendant.

N’ N’ e

Civil Action No. 2015-CP-26-03173

PARTNERSHIPS’ NOTICE OF MOTES|

QIIOR,
AND MOTION TO RECONSIDER, $LTER
OR AMEND FORM 4

ORDER/JUDGEMENT NOVEMBER 7, 2017
PURSUANT TO RULES 52 AND 59, SCRCP

S——

TO: CHRIS PEARCE, ATTORNEY FOR MYRTLE

ASSOCIATION,

YOU WILL PLEASE TAKE NOTICE that the Plaintiffs,

LLC and Heron Point Golf Club Limited Partership,

reconsider, alter or amend its ruling in its FORM 4 ORDER providing that Defendant’
of Summary Judgment _jcamzor be appropriately heard”

which Order was fi

BEACH GOLF & YACHT CLUB
INC., THE DEFENDANT AND THIRD
AUDRA BYRD, ATTORNEY FOR SOUTH
DEFENDANT ’

-PARTY PLAINTIFF
STATE BANK, THIRD-PARTY

Condo-World Development,

hereby move the Court to

s “Notice

at this time due to a pending appeal,

led on November 7, 2017; and was received by counsel for the Plaintiffs

Coimdo—World Developmént,’ LLC and Heron Point Golf Club Limited Partnership on November

Y
IN THE COURT OF COMMON PE;

3
-
:‘:%\.‘,' _“:ﬂ' "é
_}"}-‘.‘ ) <~
<. "J'\
PLAINTIFES, CONDO-WORLD. - __
DEVELOPMENT, LLC AND HERON 3=
POINT GOLF CLUB LIMITE{E~

~

A F
A53

T

i

[
M
O
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7,2017. See Attachced Exhibit “A”. This Motion is made pursuant to Rules 52 and 59, SCRCP,
and upon the grounds set forth below. Plaintiffs seek this Court’s Order amending its ruling on

the FORM 4 ORDER as follows:

1. Defendant Myrtle Beach Golf & Yacht Club Association’s Motion for Summary
Judgment is not stayed under the provisions of Rule 241, SCACR. / |

2. Pursuant to the terms of the Amended Consent Scheduling Order, the Court will hear
arguments and rule on the ultimate issue in the case of whether the deed restrictions
in the alleged Indenture Deed between Peoples Federal Savings and Loan Association
(“Peoples Federal”) and Heron Point Golf Club Limited Partnership (“Heron Point™)
recorded on April 15, 1992, are personal or real covenants, A copy of the Amended

Consent Scheduling Order marked Exhibit “B” is attached hereto and incorporated

as part of this Motion.

CONCLUSION

Based on the foregoing cited evidence before the Court, and upon such other
arguments and submissions of counsel as may be reviewed by the Court, and viewing the
evidence and all reasonable inferences to be drawn therefrom, Plaintiffs respectfully request this

Court:

1. Alter and amend its FORM 4 Order to specifically consider the questions, issues,

arguments and grounds presented above by Plaintiffs and make a ruling thereon;

and

2. For such other and further relief as this Court deems reasonable and proper.




Bellamy, Rutenberg, Copeland,
Epps, Gravely & Bowers, P.A.

s/Howell V. Bellamy, 1

Howell V. Bellamy, I (SC Bar # 66575)
hbeliamyiii@bellamylaw.com

Howell V. Bellamy, Jr. (SC Bar # 68543)
nrichardson@bellamylaw.com

1000 29" Ave. N.

Myrtle Beach, SC 29577

843-448-2400 Phone

843-448-3022 Facsimile




FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY CASE NUMBER 2015CP2603173
IN THE COURT OF COMMON PLEAS .
Condo World Development Heron Point Golf Club Myrtle Beach Golf & Yacht South State Bank
LLC Limited Partnership Club Association Inc :
PLAINTIFF(S) DEFENDANT(S)

Submitted by: Clerk of Court

Attorney for: | | Plaintiff | | Defendant
M Self-Represented Litigant

0

DECISION BY THE COURT. Thi

%

(] Rule 43(k), SCRCP (Settled);

modify arbitration award;

oo o o

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL,

IT IS ORDERED AND ADJUDGED: (] Sec attached order; (formal order to follow) [ 7] Statement of Judgment by the Court:

Defendants Myrtle Beach Golf & Yacht Club Association Inc.'s Motion for Summary Judgment and
Motion to Reconsider cannot appropriately be heard

Plaintiff Condo World Development

Defendant's Motion to Strike Affidavit is continued to allow supplement of the motion.

This order D ends {X] does not end the case.

Additional Information for the Clerk:

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and 2 verdict rendered.

decision rendered, D See Page 2 for additional information,

ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ Rule 41(a), SCRCP (Vol. Nonsuit); N

ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j) SCRCP; D Bankruptcy;
Binding arbitration, subject to right to restore to confirm, vacate or [ oOther:

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
] Affirmed;, [ Reversed; [ ] Remanded; [ ] Other:

DISPOSITION TYPE (CHECK ON E)

s action came to {rial or hearing before the court. The issues have been tried or heard and a

Z 20 AON 2102~a314 )\‘l'lVO*\IOH.LOEﬂB

D Other:
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ORDER INFORMATION

LLC’s Motion to Reconsider Alter or Amend cannot appropriately be heard at t
time due to a pending appeal on this issue.

E4LE09Z4DS10Z#FEVD ~ SYI1d NOWWOD

INFORMATION FOR THE J UDGMENT INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes helow.

Judgment in Favor of
(List name(s} below)

Judgment Against Judgment Amount To be Enrolled

(List name(s) below) (List amount(s) betow)

N/A N/A N/A

If applicable, describe the property,

including tax map information and address, referenced in the order:

may be addressed by way of motion pursua
ts not available at the time the

provided by the submitting party. Disputes conceming the amounts contained in this form
ntto the SC Rules of Civil Procedure, Amounts to be computed such as interest or additional

form and final order are Submitted to the judge may be provided to the clerk. Note: Title

abstractors and researchers should refer to the official court order for judgment details.
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

CPFORMA4Cm
SCCA SCRCP Form 4C (Revised 2017 -
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2152
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on

s to attorneys of record or
to parties (when appearing pro se) as follows:

Christopher H. Pearce 1314 Professional Drive Myrtle

Beach, SC 29577
g‘?;;" Vaught Bellamy 111 PO Box 357 Myrtle Beach, SC Laurence Raymond Wells IV 1314 Professional Drive
Myrtle Beach, SC 29577

Audra McCall Byrd PO Box 2116 Myttle Beach, SC 29578
Kerry Kathleen Jardine 1314 Professional Dr Mynrtle Beach,

€2 L0 AON £102- A3TI4 ATIVOINOYLII T

SC 29577

——
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S) 3
I
o]
vl
P
Court Reporter - Sallie Beth Todd Renee N, Elvis - Clerk of Court '.<
o]
Court Reporter: g
. =
E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 2
Stamp and the clerk's entering of the date of judgment above {s not required in those counties. The clerk will mail a copy ©
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP, Y
»

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE i,

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered,
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Case Caption:
Case Number:

Type:

Horry Common Pleas _

Condo World Development LLC , plaintiff, et al VS Myrtle Beach
Golf & Yacht Club Association Inc
2015CP2603173

Order/Form 4

So Ordered

s/ Larry B. Hyman 2152

Electronically signed on 2017-11-07 14:33:00 page 3 of 3
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STATE OF SOUTH CAROLINA )
COUNTY OF HORRY )

Condo-World Development, LLC and
Heron Point Golf Club Limited Partnership,

IN THE COURT OF COMMON PLEAS

Civil Action No. 201 5-CP-26-03173

Plaintiffs, 3

-

o)

Vvs. g

3

Myrtle Beach Golf & Yacht Club . 2
. - N ~ [M)
Assaciation, Inc. AMENDED CONSENT SCHEDULING 3
Defendant/Third Party ORDER T

Plaintiff, 3

2

A

| vs. §

South State Bank, %
z

—Thivd Party Defendant. .- e,

— 7

Pursuant to Rules 16, 26, and 39 SCRCP, the parties have stipulated that this is a non- g

m

Jury matter and that the matter should be transferred to non-jury roster. Based on the above and ;,;‘5
o

with consent of counsel for the parties, the following schedule is hereby Ordered in this matter: Y
B

1. This matter shall be subject to a second court ordered mediation which shall be §

~

w

completed no later than December 31,2017,

2, Discovery in this matter shal] be completed on or before December 15,2016; and

3. The non-jury trial of this matter shall be heard by Judge Hyman on or before January

26, 2018, or as soon as Court Administration can schedule a date certain non-jury trial

date. In accordance with the above, Judge Hyman shall first determine the ultimate

issue in the case of whether the deed restrictions in the alleged Indenture deed

between Peoples Federal Savings and Loan Association (“Peoples Federal”) and




Heron Point Golf Club Limited Partnership (“Heron Point™) recorded on April 15,
1992 are personal or rather run with title to the golf course property. Judge Hyman
decided in chambers to bifurcate the personal verses real covenant issue from the
remainder of the case with the consent of the parties’ counse,

. Judge Hyman shall hear Myitle Beach Golf & Yacht Club’s outstanding Motions
previously scheduled for hearing on September 1 1, 2017 and September 25,2017, to
include a Motion for Summary Judgment and Motion to Strike/Motion in Limine, on
or before the October 30, 2017 non-jury ter;n of court, or as soon ag said Motions can
be scheduled,

. Judge Hyman shall conclude his in-camera review of the outstanding Hines document

production Motions as soon as can be scheduled prior to any non-jury trial of thig

 matter,
. All other outstanding Motions shall be decided by Judge Hyman on or before the
scheduled non-jury trial date which the Court determines are necessary to help
zesolve the personal verses rcal Covenant issue with respect to the golf course

property,

IT IS SO ORDERED.

Conway, South Carolina

» 2017

Judge LarryB Hyman, Jr.
Fifteenth Judicial Circuit
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I CONSENT:

s/ Howell V. Bellamy. Jr.
Howell V., Bellamy, Jr.., Esquire
Howell V., Bellamy, 117, Esquire
The Bellamy Law Firm

P.O. Box 357

Myrtle Beach, SC 29578

Attomeys for Plaintiffs / Counter-Defendants

I CONSENT:

/ Christopher H. Pearce
Christopher H. Pearce .
The Pearce Law Group, P.C
1314 Professional Drive
Myrtle Beach, SC 29577

_Attomeys,for_ncfendantI_CounteL—Blaintifil_Ihird.P.arLy.P.laintifﬂ...

I CONSENT:

s/ Audra M. Byrd

Audra M. Byrd

Turner Padget Graham & Laney, PA
P.0.Box 2116

Myrtle Beach, SC 29578

Attorneys for Third Party Defendant
South State Bank -

ﬁ
|
|
f
|
|
|
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Horry Common Pleas

Case Caption: Condo World Development LLC » plaintiff, et al VS Myrtle Beach
Golf & Yacht Club Association inc
Case Number; 2015CP2603173

Type: Order/Amend

So Orderc_q_.__

s/ Larry B. Hyman 2152

Blectronically signed on 2017-10-09 14:16:35 page 4 of 4




STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CIVIL ACTION NO. 2015-CP-26-03173
Condo-World Development, LLC and )
Heron Point Golf Club Limited Partnership >
) < =
Plaintiffs, ) %? - = Zn
) EXOU
v. ) %E. G4 m
) CERTIFICATE OF SERVICE t‘c‘;\;: o :’O
Myrtle Beach Golf & Yacht Club ) ' ag“:_ i =
Association ) =gz ¥ <
7
; o
)
Defendant. )
)

I, Lynn Hearl, employce of the Law Firm of Bellamy, Rutenberg, Copeland, Cpps, Gravely
& Bowers, P. A, Counsel for the Plaintiffs in the above-captioned action, certify that I have this day
served the following via hand deliver to the counsel listed below a copy of the following:

1. Plaintiffs, Condo-World Development, LLC and Heron Point Golf Club Limited
Partnerships’ Notice of Motion, and Motion to Reconsider, Alter or Amend Form 4
Order/Judgment November 7, 2017 Pursuant 1o Rules 52 and 59, SCRCP |

Christopher H. Pearce, Esquire
Audra Byrd, Esq.

Ao X, S

Lyrfn R. Hearl

Myrtle Beach, South Carolina
November 15,2017

s e sy —

e . e e e e
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY Civil Action No. 2015-CP-26-03173

Condo-World Development, LLC and
Heron Point Golf Club Limited Partnership,
Plaintiffs,
VS.

Myrtle Beach Golf & Yacht:Club
Association, Inc.,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
Myrtle Beach Golf & Yacht Club ) MOTION TO RECONSIDER. ALTER, OR
Association, Inc., g AMEND FORM 4 ORDER/JUDGMENT
Defendant/Third Party ) NOVEMBER 7, 2017.
Plaintiff, )
)
)
)
]
)
)
)
)
)
)
)

vs.
South State Bank,

“Third Party Defendants.

A hearing was held on November 15, 2017. The hearing was scheduled for the purpose
of an in camera review of the documents involved in the ,Hinds subpoena/ document production
and to address other outstanding matters as needed.

At the November 15, 2017 hearing, the Court reconsidered its November »;7, 2017 Form 4
Order on four motions, to wit: Defendant Myrtle Beach Golf & Yacht Ciub Association Inc.'s

Motion to Reconsider, Alter or Amend the Courts’ ruling Granting South State Bank's Motion to
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Dismiss, Plaintiffs’ Condo World Development LLC and Heron Point Golf Club Limited
Partnership's Motion to Reconsider, Alter or Amend the Courts ruling Granting South State
Bank's Motion to Dismiss, Defendant’s Motion for Summary Judgment, and Defendant's Motion
to Strike Affidavit. A Form4 Order was inadvertently entered, stating that Defendant's motions
for Summary Judgémen{ and”-to Reconsider, Alter or Amend and Plaintiffs Motion to
Reconsider, Alter or Amend could not appropriately be heard at this time due to a pending
appeal.

After due consideration, I hereby bifurcate those claims against the Defendant South
State Bank, which were previously dismissed pﬁrsuant to my order dated October 4, 2017. That
ruling is presently under appeal to the South Carolina Supreme Court. The remaining issues in
the case, including the remaining cause of action against South State Bank and the issue of
standing, can, in all fairness, be litigated without the necessity of hearing the matters which have
been dismissed and are subject to appeal. I therefore order that those matters bé bifurcated from
the case. All other motions, including dispositive motions, ,affectiﬁg all other matters not under
appeal may appropriately be heard. Thus, the November 7, 2017 Form 4 Order is hereby
amended so that Defendant’s Motion for Summary Judgment may be heard. Any and all
dispositive motions in this action shall be appropriately noticed to this. Court and shall be filed
within two week: of the issuance of this Order.

IT IS SO ORDERED!

November 27, 2017

Conway, South Carolina oﬂ/

The Honorable Judge Larry B. Hyman
Chief Administrative Judge for Common Pleas
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From: Courtmail26_DoNotReply@sccourts.org

Sent: Tuesday, December 19, 2017 12:12 PM

To: Jim Koutrakos ,

Subject: Motion "MSUMIJM-Motion/Summary Judgment" for Case "2015CP2603173- Condo

World Development LLC , plaintiff, et al VS Myrtle Beach Golf & Yacht Club
Association Inc" was added to a Motions Roster for 1/4/2018 at 9:30 AM

The Non-Jury Motions Roster for January 3, 2018 thru January 4, 2018 with the Honorable Larry B Hyman Jr.
presiding to be heard in Courtroom 3-D has been posted on the Horry County Clerk of Court website.

If your motion(s) have been resolved/withdrawn or if you have any questions concerning this roster, please
contact the Non-Jury Coordinator - Cecilia Cessna - at cessnac@horrycounty.org or at (843) 915-6803.

CONTINUANCES: Must be filed as a Motion/Order with a $25.00 filing fee no later than Friday, December 22,
2017 at noon. All memos and briefs are to be mailed to the Judge of the week 10 days prior to the date of
the hearing.

~~n CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate
this message or any attachment. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments.
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From: Kerry Jardine <kjardine@pearcelawgroup.com>

Sent: Tuesday, December 19, 2017 1:30 PM

To: Hyman, Larry B. Law Clerk (Liz Smith)

Cc: Jim Koutrakos; Audra M. Byrd (abyrd@turnerpadget.com); Bellamy III, Howell V,; Richardson, Nicole
M.; Hearl, Lynn; Christopher Pearce; Raymond Wells

Subject: Condo-World Development LLC, et uno v. Myrtle Beach Golf & Yacht Club

Attachments: Ltr to Clerk filing Second NOA.PDF

Liz,

- We are writing to you early in an abundance of caution and based on expected delays in communications due to the
holidays to notify you of several potential issues with the upcoming January 4, 2018 docket with respect to Condo-
World Development, LLC and Heron Point Golf Club Limited Partnership v. Myrtle Beach Golf & Yacht Association.

First, we have filed a notice of appeal of Judge Hyman’s November 27, 2017 Order which permits the Motion for
Summary Judgment to be heard, permits any other dispositive motions to be filed and heard, and bifurcates the causes
of action against South State Bank that Judge Hyman dismissed. This will be our second interlocutory appeal in this
matter and the appeal goes directly to the heart of whether the dispositive motions can be heard. For your review, |
have attached the Notice of Appeal hereto.

Second, we are filing a motion with the Court of Appeals to stay this case in accordance with the automatic stay
provisions of Rule 241(a), SCAPR, and consolidate the appeals. We are mindful of the fact that we also have a motion
for a stay scheduled to be heard by Judge Hyman. However, we feel compelled at this point to seek the Court of
Appeals intervention to enforce the stay.

Third, we are in receipt of Plaintiffs’ motion for summary judgment. We note that the motion was added to the court
roster for January 4, 2018, along with Plaintiffs motion to amend pleadings, this afternoon.. Although the motion was
filed on December 13, 2017, we were only able to access it on December 14, 2017. Plaintiff's memorandum of law is 45
pages — many pages of which are single spaced, in whole or in part, - and attaches 492 pages of exhibits. Under the
circumstances, even if we believed this motion could be appropriately heard on January 4, 2018 — which we do not, due
to the two pending appeals and automatic stay — we would request an extension of time to respond to the motion based
on its sheer length. Thus, we are seeking clarification from the Court that Plaintiffs’ motion for summary judgment will
not be heard on January 4, 2018 and respectfully request that it be continued to another term of court.

Please confirm whether the Court will continue Plaintiffs’ motion for summary judgment from January 4, 2018. We
appreciate it. :

Kerry K. Jardine, Esq.
Associate

PEARCE

BLAW, GROWUP, RPC;

L Pty

i314 Professio
Myrtle Beach, SC 29577
(843) 839-3210 Ext. 117 / Fax (843) 839-3214

Confidentiality Notice: This communication (including attachments) is being sent by or on behalf of a lawyer or law firm and may contain
confidential or legally privileged information. The sender does not intend to waive any privilege, including the attorney-client privilege, that may

1
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attach to this communication. If you are not the intended recipient, you are not authorized to intercept, read, print, retain, copy, forward, or
disseminate this communication. If you have received this communication in error, please notify sender immediately by email and delete this
communication and all copies.

Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any US Federal Tax advice contained in
this communication {including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties
uner the internal revenue code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed herein. This
advice may not be forwarded (other than to the taxpayer to whom it has been sent) without our express written consent.



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY

Court of Common Pleas D
EC 21 2537
The Honorable Larry B. Hyman, Circuit Court Judge SC COU rt
Fificenth Judicial Circuit % Appears
Case No. 2015-CP-26-3173
Appellate Case No.
Condo-World Development, LLC
and Heron Point Golf Club Limited Partnership ........c..ccceevevvrrereneeecnsrenne Respondent
Vs.
Myrtle Beach Golf & Yacht Club Association, InC. ........cccceeveveeeeceeieeesreeneenenen. Appellant
AND
Myrtle Beach Golf & Yacht Club Association, Inc. ........ccceevvvvecieiniieieceeieiees Appellant
Vs.
SOULh StAte BANK .......oeovvecveirieereeieeiee e seseessesseve st ses s Respondent
CERTIFICATE OF SERVICE

I, Kathleen S. Romero, an employee of Callison Tighe & Robinson, LLC, do hereby
certify that, on this date, I served the foregoing Condo-World Development, LLC and Heron
Point Golf Club Limited Partnership’s Motion to Dismiss Appeal upon counsel of record, by
depositing a copy of the same in the United States mail with proper first-class postage affixed
thereon, addressed as follows:



Howell V. Bellamy, III, Esquire
Howell V. Bellamy, Jr., Esquire
Bellamy, Rutenberg, Copeland, Epps,
Gravely & Bowers, PA

1000 — 29" Ave. N.

‘Myrtle Beach, SC 29577
(Attorney for Respondents Condo-World
Development, LLC and Heron Point Golf Club
Limited Partnership)

Audra M. Byrd, Esquire

Turner Padget Graham & Laney, PA
2411 N. Oak Street

P.O.Box 2116

Myrtle Beach, SC 29578
(Attorneys for Respondent South State Bank)

December 21, 2017

5320.134\Appea\COS-MotionDismiss

Christopher H. Pearce, Esquire
Kerry K. Jardine, Esquire
Laurence R. Wells, IV, Esquire
The Pearce Law Group, PC
1314 Professional Drive

Myrtle Beach, SC 29577
(Attorneys for Appellant Myrtle Beach Golf & Yacht
Club Association, Inc.)

Pt biers B Pomens

Kathleen S. Romero
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RECEIVE])

DEC 21 2017
SC Court of Appeals

December 19, 2017

VIA FIRST CLASS US MAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re: Condo-World Development., LLC, et al v. Myrtle Beach Golf & Yacht Club
Association, Inc.
Civil Action No.: 2015-CP-26-3173

Dear Ms. Kitchings:

Please find the enclosed original Notice of Appeal, a copy of the Orders to be challenged
on appeal, and proof of service in the above-referenced case. To satisfy the filing costs, please
find a check payable to South Carolina Court of Appeals in the amount of One Hundred and
00/100 ($100.00) Dollars: Please file the original documents and return a clocked copy to me in
the self-addressed, stamped envelope provided for your convenience.

By copy of thjslletter, I am serving the Notice of Appeal on the appropriate parties. Also,
by copy of this letter, I am electronically filing the Notice of Appeal with the Clerk of Court for
Horry County.

Thank you for your kind assistance in this regard.

Very truly yours,
THE PEARCE LAW GROUP, P.C.

&K@W@ 8[)%0&,&&

Kerry K. Jardine

ECEIVE

CDEC 21 2017

KKJ/bjm
Enclosures

VIA E-MAIL AND FIRST CLASS US MAIL ONLY
cc: Howell V Bellamy, III, Esquire

Audra M. Byrd, Esquire

Demetri K. Koutrakos, Esquire

1314 PROFESSIONAL DRIVE MYRTLE BEACH, SC 29577

843.839.3210 www. PEARCELAWGROUP.COM FAX 843.839.3214



IN THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM HORRY COUNTY - 15" CIRCUIT
Court of Common Pleas

Honorable Larry B. Hyman, Circuit Court Judge

Civil Action No.: 2015-CP-26-3173

Condo-World Development, LLC

and Heron Point Golf Club Limited Partnership. ......cccccooevevccevenineiecceeeenen

VS.

Myrtle Beach Golf & Yacht Club

ASSOCIATION, IIC. ...t

AND

Myrtle Beach Golf & Yacht Club

ASSOCIAION, IHC. .. ittt ettt et

VS.

SOUTE St B AN . . oo ee ettt e et e e

NOTICE OF APPEAL

.......... Respondent

........ Appellant

......... Appellant

....... Respondent

Appellant Myrtle Beach Golf & Yacht Club Association, Inc., appeals the Order of the

Honorable Larry B. Hyman, dated November 27, 2017 (the “November 27, 2017 Order”). A

copy of the November 27, 2017 Order is attached hereto as Exhibit A. Appellant received

written notice of eﬁtry of the November 27, 2017 Order on November 30, 2017. The November



27, 2017 Order, inter alia, bifurcates only those claims that Judge Larry B. Hyman previously
dismissed and are on appeal in Appellate Case No.: 2017-002196. The November 27, 2017
Order granted Plaintiffs’ Motion to Reconsider, Alter, or Amend Form 4 Order/Judgment
November 7, 2017. A copy of the November 7, 2017 is attached hereto as Exhibit B. This appeal

is interlocutory in nature.

[SIGNATURE PAGE TO FOLLOW]



December 19, 2017

Other Counsel of Record:

Audra M. Byrd, Esquire

Bar No. 76719

Email: abyrd@turnerpadget.com
TURNER PADGET GRAHAM

& LANEY P.A.

Post Office Box 2116

Myrtle Beach, South Carolina 29578
Telephone: 843-213-5500

Fax: 843-213-5620

Attorneys for Respondent South State Bank

Howell V. Bellamy, III, Esquire

Bar No. 66575

Email: hbellamyiii@bellamylaw.com
Howell V. Bellamy, Jr., Esquire

Bar No. 68543

Email: nrichardson@bellamylaw.com

BELLAMY, RUTENBERG, COPELAND, -

EPPS, GRAVELY & BOWERS P.A.

1000 29" Ave. N.

Myrtle Beach, South Carolina 29577
Telephone: 843-448-2400

Fax: 843-448-3022

Attorneys for Respondent

Condo-World Development LLC and Heron
Point Golf Club Limited Partnership

Hovo, MCUM

Christopher B{ Pearte) Esquire

Bar No. 71083kﬁa:@

Email: cpearce@pearcelawgroup.com
Kerry K. Jardine, Esquire

Bar No. 101090

Email: kjardine@pearcelawgroup.com
L. Raymond Wells, Esquire

Bar No. 102622

Email: rwells@pearcelawgroup.com
THE PEARCE LAW GROUP, P.C.
1314 Professional Drive

Myrtle Beach, South Carolina 29577
Telephone: 843-839-3210 '
Fax: 843-839-3214

Attorneys for the Appellant Myrtle Beach
Golf & Yacht Club Association, Inc.




Demetri K. Koutrakos, Esquire

Bar No. 11318

Email: jimkoutrakos@callisontighe.com
CALLISON TIGHE

& ROBINSON, LLC

1812 Lincoln Street, Suite #200

P.O. Box 1390

Columbia, SC 29202

Telephone: 803-303-6900

Facsimile: 803-404-6902

Attorneys for Respondent

Heron Point Golf Club Limited Partnership
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-03173
Condo-World Development, LLC and ) .
Heron Point Golf Club Limited Partnership, ) ‘RE C E
. | VER
Plaintiffs, ) D EC
5 % 21 2017
. | C COUft of Ap
Myrile Beach Golf & Yacht Club ) Peals
Association, Inc., )
)
Defendant. )
)
i ORDER GRANTING PLAINTIFES
Myrtle Beach Golf & Yacht Club ) " MOTION TO RECONSIDER, ALTER, OR
 Association, Inc,, g AMEND FORM 4 ORDER/JUDGMENT
Defendant/Third Party ) NOVEMBER 7, 2017.
Plaintiff, )
)
Vvs. )
)
- South State Bank, )
)
| Third Party Defendants. )
)
)
)
)
)

A hearing was held on November 15, 2017. The hearing was scheduled for the purpose
of an in camera review of the documents involved in the Hinds subpoena / document production
and to address other outstanding matters as needed.

At the November 15, 2017 hearing, the Court reconsidered its November 7, 2017 Form 4
Order on four motions, to wit: Defendant Myrtle Beach Golf & Yacht Club Association Inc.'s

Motion to Reconsider, Alter or Amend the Courts’ ruling Granting South State Bank's Motion to
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Dismiss, Plaintiffs’ Condo World Development LLC and Heron Point Golf Club Limited
Partnership's Motion to Reconsider, Alter or Amend the Courts ruling Granting South State
Bank's Motion to Dismiss, Defendant’s Motion for Summary Judgment, and Defendant's Moﬁon
to Strike Affidavit. A Form 4 Order was inadvertently entered, stating that Defendant's motions
for Summary Judgement and to Reconsider, Alter or Amend and Plaintiffs Motion to
Reconsider, Alier or Amend could not appropriately be heard at this time due to a pending
appeal.

After due consideration, I hereby bifurcafe those claims against the Defendant South
State Bank, which were previously dismissed pursuant to my order dated October 4, 2017. That
ruling is presently under appeal to the South Ca:olina Supreme Court. The remaining issues in
the case, including the remaining cause of action against South State Bank and the issue of
standing, can, in all fairness, be litigated without the nebessity of hearing the matters which have
been dismissed and are subject to appeal. I therefore order that those matters be bifurcated from
the case. All other motions, incliding disposiﬁve motions, affecting all other matters not under
appeal may appropriately be heard. Thus, the November 7, 2017 Form 4 Order is hereby
amended so that Defendant’s Motion for Summary Judgment may be heard. Any and all
dispositive motions in this action shall be appropriately noticed to this Court and shall be filed
within two week of the issuance of this Order.

IT IS SO ORDERED!

November 27, 2017

Conway, South Carolina Gﬂ/"

The Honorable Judge Larry B. Hyman
Chief Administrative Judge for Common Pleas

€21€092d0G10Z#3SVO - SVITd NOWIWOD - AJHOH - Nd ¥} 0E€ AON 102 - 314 ATIVOINOYHLO3 T3
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FORM 4 m

m

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE Q

COUNTY OF HORRY ' CASE NUMBER 2015CP2603173 Py

IN THE COURT OF COMMON PLEAS %

Condo World Development Heron Point Golf Club Myrtle Beach Golf & Yacht South State Bank o

LLC Limited Partnership Club Association Inc ')E

<

PLAINTIFE(S) DEFENDANT(S) al i N0 L

' : Attorney for: |:| Plaintif TB&EnkA iy
Submitted by: Clerk of Court [] Self-Representeddtigant ' _D

DISPOSITION TYPE (CHECK ONE)

LIS 21 207

o
JURY VERDICT. This action came before the court for a trial by jury. The issues have be§ i@ a verdict refdered. ;
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have@ta&fty% heardanda <
decision rendered. [_] See Page 2 for additional information. ﬁea/s <
ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; - [ ] Rule 41(a), SCRCP (Vol. Nonsuit); Y
[] Rule 43(k), SCRCP (Settled); [] other:
ACTION STRICKEN (CHECK REASON): [ | Rule 40(j) SCRCP; [ Bankruptcy;
[ ] Binding arbitration, subject to right to restore to confirm, vacate or ] Other:

modify arbitration award; :
STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
D Affirmed; [:] Reversed; D Remanded; [ ] Other:

oo 0 OxOd

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [] See attached order; (formal order to follow) [] Statement of Judgment by the Court:
ORDER INFORMATION

Defendants Myrtle Beach Golf & Yacht Club Association Inc.'s Motion for Summary Judgment and
Motion to Reconsider cannot appropriately be heard
Plaintiff Condo World Development LLC’s Motion to Reconsider Alter or Amend cannot appropriately be heard at t
time due to a pending appeal on this issue.
Defendant's Motion to Strike Affidavit is continued to allow supplement of the motion.

This order D ends does not end the case.
Additional Information for the Clerk:

€4 LEOQZdOQLOZ#ESVO - SV31d NOWWOD - AHYOH - Nd 9¢

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

N/A N/A N/A

If applicable, describe the property, including tax map ‘information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form
may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional
taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.. Note: Title
abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

CPFORMA4Cm
SCCA SCRCP Form 4C (Revised 2/17)




2152
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on, to attorneys of record or
to parties (when appearing pro se) as follows:

Christopher H. Pearce 1314 Professional Drive Myrtle
Beach, SC 29577

]21905‘;;“ Vaught Bellamy ITT PO Box 357 Myrtle Beach, SC Laurence Raymond Wells IV 1314 Professional Drive
Myrtle Beach, SC 29577
Audra McCall Byrd PO Box 2116 Myrtle Beach, SC 29578
Kerry Kathleen Jardine 1314 Professional Dr Myrtle Beach,

SC 29577
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter - Sallie Beth Todd Renee N. Elvis - Clerk of Court

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

€£21€092d0S10Z#3SVI - SYA1d NOWIWOD| - AdHOH - INd §€°C L0 AON 2102 - d3711d ATTvOINOH10313

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 2/17)



Horry Common Pleas

Case Caption: Condo World Development LLC , plaintiff, et al VS Myrtle Beach
Golf & Yacht Club Association Inc
Case Number: 2015CP2603173

Type: Order/Form 4

So Ordered

s/ Larry B. Hyman 2152

Electronically signed on 2017-11-07 14:33:08 page 3 of 3
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IN THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM HORRY COUNTY - 15% CIRCUIT E[!’E
Court of Common Pleas e o .@
SC C , I 20[;

0] .
Honorable Larry B. Hyman, Circuit Court Judge Of'qppe 3
5 -

Civil Action No.: 2015-CP-26-3173

Condo-World Development, LL.C
and Heron Point Golf Club Limited Partnership. ........ccoccooenennncnnii e Respondent

VS.

Myrtle Beach Golf & Yacht Club

ASSOCIAtION, INC. ... Appellant

AND

Myrtle Beach Golf & Yacht Club

Association, Inc.............coooo PP Appellant

Vs.

South State Bank.........couieiiiiii Respondent
PROOF OF SERVICE

I certify that I have served the Notice of Appeal via electronic mail communication and
by depositing a copy of it in the United States mail, postage prepaid on December 19, 2017,

addressed to the following attorney of record:



Howell V. Bellamy, III, Esquire
Howell V. Bellamy, Jr., Esquire
The Bellamy Law Firm

P.O. Box 357

Myrtle Beach, SC 29578
Attorneys for Plaintiffs

Audra M. Byrd, Esquire

Turner Padget Graham & Laney, PA
P.O. Box 2116

Myrtle Beach, SC 29578

Attorneys for South State Bank

Demetri K. Koutrakos, Esquire
Callison Tighe & Robinson, LLC
‘P. O. Box 1390

Columbia, SC 29202-1390
Attorney for Plaintiff Heron Point
Golf Club Limited Partnership

December 19, 2017

Barbara J. Miller 9

Paralegal to Christopher H. Pearce, Esquire
The Pearce Law Group, P.C.

1314 Professional Drive

Myrtle Beach, South Carolina 29577
Telephone: (843) 839-3210

Fax: (843) 839-3214



CALLISON ““Ii TIGHE

Demetri “Jim” K. Koutrakos

803.404.6900
JimKoutrakos@callisontighe.com

RECEIVEL

DEC 21 2017
VIA HAND DELIVERY
The Honorable Jenny Abbott Kitchings SC Court of Appeals
Clerk of Court
SC Court of Appeals
1220 Senate Street
P. O. Box 11629
Columbia, SC 29211

December 21, 2017

RE: Condo-World Development, LLC and Heron Point Golf Club Limited
Partnership vs. Myrtle Beach Golf & Yacht Club Association, Inc.
Case No. 2015-CP-26-3173

Dear Ms. Kitchings:

Enclosed herewith please find an original and seven (7) copies of Respondents Condo-World
Development, LLC and Heron Point Golf Club Limited Partnership’s Motion to Dismiss Appeal Dated
December 19, 2017 in the above-referenced matter. A courtesy copy of the Notice of Appeal dated
December 19, 2017 is enclosed, as it is our understanding the Clerk’s office may have not yet received
the same in the mail. This firm’'s check in the amount of $25 is enclosed in payment of the required filing
fee. Kindly file the enclosed Motion and return a clocked-in copy to the courier.

By copy of this letter, the enclosed Motion is being served upon counsel of record.
With kind regards, | am
Sincerely yours,

CALLISON TIGHE & ROBINSON, LLC

TJemts by

Demetri “Jim” K. Koutrakos

DKK:ksr
Enclosures
cc Christopher H. Pearce, Esquire

Kerry K. Jardine, Esquire

L. Raymond Wells, Esquire

Audra M. Byrd, Esquire

Howell V. Bellamy, Ill, Esquire

Howell V. Bellamy, Jr., Esquire
5320.134\Appeai\Clerk.001

1812 Lincoln Street, Suite 200, Columbia SC 29201

CALLISON TIGHE & ROBINSON, LLC | CALLISONTIGHE.COM PO Box 1390 Columbia South Carolina 29202

PHONE 803.404.6900 FACSIMILE 803.404.6902



