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: . . «
STATEMENT OF ISSUES ON APPEAL
I.  Did the Master in Equity engage in abuse of discretion and err at law by
 ruling that Plaintiff’s injury and causes of action were time-barred?
II.  Was it abuse of discretion and error of law for the trial judge to find that
Plaintiff failed to allege facts sufficient to support any cause of action

. against defendant under any theory of liability where Plaintiff alleged
gross negligence?

L

II.  Did the trial court err under McCormick and fhe standard of review‘ by
failing to find the alleged facts in the complaint and inferences reasonably
deducible therefrom most favorably to the Plaintiff?

PROCEDURAL STATEMENT OF THE CASE
»T'his is a York County action ﬁled by Michael Fraﬁk M;rch 23, 2017. By its
' Coxﬁplaint, lPiainfiff ’alleged (1) gross negligence, (2). defamation, and (3) outrage as
'a'géinstvthe South Carolina Department éf Social Services (“DSS”). Plaintiff's claims
érose out of DSS investigat_ions of the plaintiff in a Family Court case, ultimately
- dismissed for failure to prosecute on 'Ma‘rch 24, 201 5 by Fan:ily Court Judge Thomas
' White, V. |
-In this case, én June 23, 2017 thé master in equity entered an 'Oyder .dismissing‘ all
éf p1aintiff" s caﬁses of action purSuéﬁf 'tovRule 12(b)(6) and the Tort Claims Act. Plaintiff .
~ timely filed a Rule 59(¢) motion for reconsideration. By Order dated August 30, 2017 the
- Master iﬁ Equity court _‘denieci plaintiff’s motion to reconsider, alter or amend. Plaintiff
ﬁo{n apbeals‘ to this court alléging that the master in equity erred in application of SC
Code Ann. 15-78-10, et. seq. by ruling as a matter of law that plaintiff’s coﬁplaint failed
to allege facts sufficient under aﬁf theory of liability against DSS ﬁnder the master’s

 application of the Tort Claims Act under Rule 12(b)(6) SCRCP.



STATEMENT OF THE FACTS
Michael Frank terﬁporarily lost custody of his minor child while under DSS

‘investigation that commenced‘agajrist him on or about October 31, 2013. (Complaint, p

1). Allegations were r‘nad‘e. as ag-ainst Frank: and re-asserted as the South Carolina-

- Department of Social Services performed an investigation over the course of several
o A‘we‘ek.s‘, ultimafely ending March 24, 2015. On ﬂﬁs date Family (Alourt' Judge Thorhas H |

| White',‘IV dismissed all of DSS claims. DSS allaged in York Coimtjr Family Court that
Frank was an-alcoholic who drank excessively and was physically abusive to his minor
son. A temparary hearing occurred in York Couﬁty Family Court on December 10, 2013
in the private custddy case between Frank and his ex-wife. - .
DSS agents attended the hearing where on Décember 10, 2013 hearing DSS re-
| .vas‘serted ‘allegations against Frank arising from DSS investigation, including asserting
that Frank “was an 'alcoholic Who drank axaessively and was physically abusive fo his
son”. May 15 2017 Transcnpt p. 5). (Complamt p 1) Unt11 the December 10, 2013
hearing Michael Frank equally shared custody of hlS minor son with his ex-wife. The
allegations made by DSS resulted in Frank being str1pped of custody and 1mposed with
superviéed visitation. Plaintiff alle;ged' it its complaint DSS gross' negligence that directly
caused Plaintiff and his son substantial and grave emotlonal physwal ﬁnanc1a1 and
psychologlcal harm. (Complaint, p. 2).

Plaintiff’s complamt also alleged gross negligence against DSS in failing to

E perform any substantiveAinvestigative work throughout the case. Instead of p’erfoﬁnin'g
substantive investigation, Frank ali’eges DSS instead engagad in gross negligence in

becoming a body of advocacy against him after failing to perform substantive



investigation and faqt ﬁndin_g'. (Complaint, p. 2}. Predicated on DSS failures, Frank
alleges that DSS engagéd in false witness by re-asserting testimony against him on
December 10, 2013. (Complaint, p. 3). On March 24, 2015 the Defeﬂdapt DSS haa their
.in_ivestigation. closed and their leggl filings dismissed. Judge Thomas H. White, IV
dismissed the actioﬁ sua Sponte citing DSS failure to proéecute. (March' 24, 2015 Order,
p. 2). Plaintiff then filed the case sub’ justicevin circuit court. This appeal follows two

- orders of the master in equity in York County applying the Tort Claims Ac& and

dismissing Plaintiff’s claims under Rule 12(b)(6) of the South Carolina Rules of Civil _ N

Procedure. The court applied the Tort Claims Act (S.C. Code Ann. §15-78-10 et. seq.
(1976, as arhended)r finding the act governs all tort claims against government entities and

“....is the exclusive civil remedy available in an action against a governmental entity or

its employees.” (June 22,2017 Order, p. 3). Flateau v. Harrelson, 355 S.C. 197,203, 584

':S.E.2d 413, 416 (Ct. App. 2003) (citing Murphy v.’Richland Mem"l Hosp., 317 S.C. 560,

455 S.E.2d 688 (1995). The issue on appeal is whether it was abuse of discretipr‘l‘and
“error of law for the court to find, pursuant to Rule 12(b)(6) and the Tort Claims Act that

- plaintiff’s injury arose éffective December 10, 2013 thus b_eing-barred;

STANDARD OF REVIEW
* A dismissal of » an action pursuant to Rule 12(b)(6) is directly appealable.

- Williams v. Condon, 347 S.C. 227, 553 S.E.2d 496 (Ct. App 2001). “A trial court’s grant

of a motion to dismiss will be sustained only if the facts alleged in the complaint do not

| support relief under any theory of law.” McEachern v. Black, 329 S.C. 642, 647, 496

- S.E.2d 659, 661 (Ct. App. 1998). When reviewing a dismissal pursuant\to Rule 12(b)(6),

SCRCP, we apply the same standard of teview as the trial court. Doe v. Marion, 361



S.C. 463, 470, 605 S.E.2d 556, 560 (Ct. App. 2004), cert. granted, Apr. 19, 2006. The
trial court’s ruling on a 12(b)(6) motion must be based solely on the allegations in the

complaint. Williams v. Condon, 347 S.C. 227, 233, 553 S.E.2d 496, 499 (Ct. App.

. 2001). The pleadings must be construed in the light most favorable to the plaintiff. Q
The motion will not be sustained if the facts'alleged and the inferences reasonably
dedumble from the pleadings would entitle the plaintiff to relief on any theory of the case.

| _ Stlles V. Onorato 318 S.C. 297 457 S.E.2d 601 (1995). ). The complamt should not be '

- dismissed merely because the court doubts the plaintiff will prevail in the action. ~Spence
A Spenc 368 S.C. 116, 628 S.E. 2d at 874 (2006). "The questlon is whether in the light
. 'most favorable to the plazm‘zﬁr and with every doubt resolved in his behalf, the complamt
states any valid claim for relief." Doe v. Marion, 373 S C. 390, 395, 645 S.E.2d 245, 247
-‘ (2007) | |

’ “An abuse of dlscretlon occurs when the de0151on of the trial court is unsupported

_ by the evidence or controlled by an error‘of law.” Maybank v. BB&T Corp., 416 S.C.

"541,» 567, 787 S.E.2d 498, 511 (2016). Generally, the interpretion of a statute of a matter -

of law. Eldridge v. City of Greenwood, 331 S.C. 398; 503 S.E.2d 191 (Ct. App. 1998).

ARGUMENT
I.  The master in equity engaged in abuse of discretioni and erred as a matter of law
by ruling Plaintiff’s injury and all causes of action were time barred.
- The court ruled as a matter of law that Plaintiff would have been required to ﬁl.e -
his lawsuit on or before December 10, 2015 and that Plaintiff cofnménced suit “well over
a year after expiration of the appliceble statute of limitations (sic)”. (June 22, 2017 Order,‘

p- 3). Appellant respectfully asserts the court engaged in ahus_e of discretion and error of



law by finding as law that Plaintiff would have been required t‘o‘ﬁle suit on or before .
vDecember 10, 2015. (June 22, 2017 Order, p. 3). Plaintiff’s causes of action under any
theory, andbPlainti.ff s inj.ury, could not be actionable before March 24, 2015. In the
.‘ motion to reconsider the court reasons “In my judgmént Rule 59(e) will not ﬁermit a
) plazntzjf to resurrect a time- barred complamt by amendmg the pleadmg . (August 29,
| 2017 Order p- 2) Plaintiff filed suit March 23 2017. In applying the Act while failing to
‘view gross negligence allegations in a light most favorable to Frank, the court found that
Plaintiff was time-barred for ﬁliné nearly fifteen months after the statute expired. (lune i
22,2017 Order, p. 3). The court noted the limitations of the Act §15-78-110; “It provides
| the “...any action brought pursuant to this chapter is forever barfed.nnless an action is
commenced within two years after the date of loss was or should. have been discovered.”
(June 22, 2017.0rder' pA 3)
Until the sua sponte dlsmlssal by Fanuly Court occurring March 24, 2015 the
hDSS 1nvest1gat10n was open active and, as pendmg, beyond reproach by Plaintiff.
Plamt1ff alleges he was stnpped of custody after December lO 2013 through the March.
24, 2015 dismissal and that DSS was grossly neghgent in performing its duties.
(Complaint, p. 2) Pla1nt1ff’s complalnt alleged that DSS and its employees falsely
accused Plaintiff of things he did not do (dnnkmg excessively and abusing his son). (June
22, 2017 Order, p. 3). Until Maroh 24,2015, DSS would enjoy tort immunity generélly
under the Tort Cle.im.s. Act. Due to judicial imndunity,. plaintiff could not have challenged
DS'S‘. It is not until after family court dismissal of the action sua sponte, did vPlaint’iff’s _
inju'ry,'eauses of action, or right to file suit arise. Until saidv lime, the DSS investigation

could have resulted in exoneration.



4Convers.elyv, the Master in Equity found all claims fime barred by the Tort Claims
Act analyzing the time of Plaintiff’s injury as known to Plaintiff and due to acts or
orﬁissions occurring between October 31 and December 10, of year 2013. (June 22, 2017.
Order, p. 3). The couﬁ found that Plaintiff knew of the allegedly actionable conduct of
DSS and resulting injury at least by Decemnber 10, 2013. (June 22, 2017 Order, p. 3). The a
court, failing to view fhe motion mést _févorably to Frank ignores thét a DSS investigation

beyond control of the Plaintiff remained pending through March 24, 2015. The master’s

~

'-_ view of facts of gross negligence >most favorably to DSS, as a matter of policy,
_encourages DSS failu_resyto vtimely.perform substantive investigation thus insulating DSS
by the Toﬁ Claims Act. The'DSS action was ultimately dismissed by the family' court on’
© March 24, 2015 for failure to ﬁrosec‘ute. (May 15, 2017 Transcript, p. 6, line 5).
Appellant further asseﬁs_ th¢ trial court engaggd in abuse of discretibn by viewing most
favorably to Defendant, :'.riot Plaiﬁtiff, that as of March 24, 2015 “there was no
adjudiéation of the claims in that "c'lctionj either in favor of, or aga.ihst, DSS or Plaintiff in
* that adtion.” “For' all of -the‘se. reasons, the dismissal 'fo; failure to prosecute offers no
extension of the time within which Plainﬁff S laﬁsuit had to be commenced.” (Juﬁe 22,
2017 Order; p. 4). Appellant respectfully seeks redress from the Court of Appeals .
predicatéd on the date of injury March 24, 2015. Had the family court heard DSS case on
March 24, 2015 and ruled against Plaintiff, the Plaintiff would have been entitled to
direct appeal, at minimum. Apﬁellant avers that the date of the family court dismissal
-began' the effective time for cominencefnent of any action by Plaintiff. Had the court

viewed the date of injury under gross negligence claims most favorably to the non- .



mbving Plaintiff, the suit by Plaintiff would not be time-barred, expiring March 24, 2017.
The action was filed m circuit court timely, March 23, 2017.

. It Was abuse of disc‘retion and error of law for the master to find that plaintiff
failed to allege facts sufficient to support any claim for relief under any theory of
liability wher¢ Plaintiff alleged gross negligence. |
The Mdster .found that the 'dibsrr.lissél | of DSS’s Family Court aétion and

investigatioﬁ decigied “nothing” (sic), hence the failure to prosecute by DSS offered no
”e‘xtension of the ti;ne in which Plaintiff’s lawsuit 1n circuit court %vould have to have been
commenced. “Even if Plaintiff’s claims were nbt time-bmed, the facts alleged in
Plaintiff’s Complaint would not support his claims for .defamation or outrage. (June 22,
2017 _O'rder, p. 5). In refer‘ence to the dismis’sal.order, “I went through it and edited it
substant-ial_ly”. (August 24, 2017 Transcript, p. 2, line 17). “Well, let me say this. There is |
more than one Basis for the_ order. One was the expiration of the Statute of Limitations. I
then discussed and tried to express (sic) wﬁy the Complaint did not state the facts
sufficient to suppoﬁ the caﬁsés of action which were alleged; namely defamation of some
soﬁ, outrage.” (August 2.4, 2017 Transcript, p. 12, line 9 ). “So in any évent, even if the -
stafute of limitations it has not run, which I_Believe it has‘_~ - had - - at that time that the
lawsuit was.brought_,- the complaint neveftheless did not state 'facté sufficient to state a
péuise of action for defamaﬁon‘ and outrage” (Id. at. 15). -

The ﬁial court erroneoﬁsiy ‘vi'ews' gross negligence allegatiohs in favor of the
| 'fnéving‘ p'arty, and not Plainﬁff. .The trial court effectiveiy forecioses any ’theo.ry of
liabi»lity allcgéd by Plaintif_f in the complainf, includihg grossinégligenée, by imposing fhe '
court’s view of the date of actionable ~injury - - December 10, 2013 - - upon Pléintiffs o

causes of action. The Master in Equity views all facts and inference most favorably to



Defenda.nt. (June 22, 2017 Order, p 2 at. lines 24-26). Moreover, the- Master erred in
sﬁbstituting the court’s view of the weight and sufficiency of any and all of the Plaintiff’s
claims under the Rule 12(b)(6) standard. (June 22, 2017 Order, p. 1). |
III.  The Master erred under McCormzck applylng the standard of review by falhng to
v1ew all inferences and facts most favorably to the Plaintiff? :
The Master in’equity applied the bright line time bar of S.C. Code Ann. §15-78- ;
. 10, et. seq. retroaeti\rely ih dismissing Plaintiff’s action. “In my jadgment, Rule 59(e) will
not permzt a plaintiff to resurrect a time- barred complamt ..... That is parttcularly true
, where as here, any claim based on those later events is now, also time-barred. (August '
- 29,2017 Order, p. 2) The court first ut111zes the doctrme of judicial xmmumty in review
of ‘DSS employee test1mony WhJCh cannot glve rise to a claim of defamation. It is
protected by the doctriné of judicial 1mmun1_ty”. (June 22, 2017 Order, p. 4). The United
' _Statés Supreme vCour.t‘has. expressly held t.h'ét,: because the testimony of trial witnessis - :

-

“indispensable” in “bringing litigation to a just — or possibly_unjust' conclusion,” that

thoss witnesses enjoy abs'Q.lute immunity — the court citing Brisco_e \A LaHue, 460 U.S.
-325 (1983). (June 22,2017 Order, p. 4). Plaihtiff would have no ability to chal‘lenge, and
1o reason to. know whether the DS.S investigation would result in_exoneration, hoWeVer,
pnor to March 24 2015.

Fa111ng to view facts and 1nferences in a light most favorable to Plalntlff the court
misconstrued DSS court witness testimony without failure to examine pleaded facts of '
felse a{1d Wantsn DSS failures to properly do a substantive i_rtvestigation. DSS cohduct

. transcends invéstigatory purpose beginning false advocacy on December 10, 2013. It is



here that DSS re-asserts false allegations against Frank in F amily Court marred by the
eame_ failu‘res to substantively investigate claims. |

By its Complaint, Plaintiff alleged gross ‘negligenceg citing in paragraph (8j(a)
through (i) a total of nine instances of willful and wanton misconduct. (Complaint, p. 2).”
The Complaintalso alleged publicattio'n by‘ DSS whereby DSS re-asserted false claims,l a
second t'irne,_b'efor'e the court on December lO, _201'3.‘(Id. atp. 1,9 5). Plaintiff alleged
‘ _due procese violations where DSS witlrout proper substantive investigation inﬂicted i
emotlonal distress and anguish. (Complarnt p. 4). If the facts and inferences drawn from |
'the facts alleged on the complamt would entitle the Plarntrff to rehef on any theory, then
the grant of the motion to dlSI’l‘llSS for failure to state a cla1m is improper. M |

Charleston County, 333 S.C. 519, 527, 511 S.E.2d 69, 73 (1999). The court failed to view

| "gross -'negligence allegatlons end inferences therefrorn in a lilght mo‘st' favorable to the
. Defendant inferring ordmary neghgence erroneously viewed as time barred by the
Statute of Llrmtatrons and the Tort Claims Act. Appellant respectfully asserts the court’ S'. |
review was predlcated on abuse of discretion where the court erroneously imposed as law .
the date of plaintiff’s injury and causes of action arise prior to March 24, 2015. (June 22,
2017 Order, p. 3). Until this date, Pletintiff would in facthave been subject to‘on-going
- DSS inxrestigation without recourse. Under the maéter’s reasoning, .Plaintiff would have
‘been required to commence and engage in two (2) suits. Plaintiff would, under the
court’s analysis, lrave to file its civil lawsuitfegainst DSS while an investigation r’emained _
pending, without awaiting adjudication. VieWing ell facts and inferenoes pleaded on the
' face of the Complaint in a light most favorable to Il)efendant, the court opines “further, in

the absence of specific allegations that would be outside the scope of privilege, it is _



reasonably inferable that the alleged defamation occurred with DSS employeeé testified -
or preseﬁted evidence at the Plaintiff’s Decerﬁber 10, 2013 custody hearing.” (June 22,
5 2017 Order, p. 4). The Master ignores gross negligence allegations and false witnessirig
by DSS by viewing judi}cial immunity of' teétirﬁonial acts (whether' false or not) most
' fgvbrable to Defendant, insulted from the inference of gross negligence allcgations whiéh’ |

should have been viewed most favorably to Plaintiff.

CONCLUSION
Appeilant .respectfully asserts that it was error of law and abuse of discretion
where the Mastef in Equity dismissed Plaintiff’s action pursuant to Rule 12(b)(6) SCRCP
_ .andv the South Carolina Tort Claims Act as time-barred where alleged gross negligence
, and facts deducible thérciﬁom would entitle blaiﬁtiff to rélicf under causes of action filed
in the Complgiht. : |
Appellaﬂt reépeqtﬁlliy seeks tﬁat the trial court dismissal be_reversed ‘and.- fchis

matter be remanded for trial in thé Court of Comrnon Pleas.

Respectfully submitted,

éron Halford - '
Halford Niemiec & Freeman, L.L.P.
238 Rockmont Drive .
Fort Mill, South Carolina 29708
803-547-6618
803-547-6638 fax

. e-mail: cam@fortmilllaw.com
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