STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY

ROBERTE. HOOD, CIRCUIT COURT JUﬁ

Case No. 2016-CP- 40 6916 JAN 09 2615
]
Appellate Case, No 2017-002577 C COUrt OfA
PPeals
Charles Eugene Carpenter..........c.covvpvrniecliinis e, e enraeneas Appellant
VS.

South Carohna Department of Correctrons and , :
‘The State of South Carolina............c..i e et Respondents.

- - MEMORANDUM IN RESPONSE TO
o | RULE 203(d)(1)(B)(vi), SCAR INQUIRY

’ of the HOnorable Robert E. Hood; the first ﬁled on October 2, 2017, and the subsequent order .
dated December 18 2017 denymg Carpenter S motrons to reconsrder Notice of Appeal was filed-
on December 20, 2017, 1he same date Carpenter filed'a Petrtron for Certrﬁcatron of Appeal to the :
'Supr'eme CQurt and a Petr‘non for Original Jurlsdrerron. '.NO'[ICC of those two filings on that date
~ was provided to the Court of Appeals on December .27, 2017. The following riay, the Honorable
Jenny Abbott Kitchings mailed a deficiency notice to counsel for Carpenter, citing Rule
203(d)( _1)(_B)(Vi), SCAIi- and requesting a written ﬂexplanation as to why the circuit court’s

determination that habeas corpus relief should have been raised in an application under the Post-

o




Conv1ctlon Relief Act was 1mproper The tollowmg iepresents Carpenter’s response to that notice
and request for “sufficient facts, argument and citation to legal authority to show that there is an

arguable basis for asserting that the determinationby'the circuit court was improper.”

BACKGROUND FACTS

- Carpenter was arrested and charged in state court with trafﬁcking in marijuana and cocaine
on November 27, 1989. On April 7 1990, Carpenter signed a plea agreement with the State, the
terms of which prov1ded that Carpenter would enter a plea of guilty to two counts' of violating
S.C. Code Ann. § 44-53- 70 Pursuant to the plea agreement, the State agreed to recommend
concurfrent sentence of 25 years on each indict_ment.‘ The plea agreement also required Carpenter
to ‘coolpe'rate with law enforcement n its continiii'n’g‘ investigation. Circuit Court Judge Edward
‘Cottingham-accepted the plea as recomniended_on Aplril .7, 1990; but imposed no sentence on that

date.

Judge Cottingham re-convened the matter-on June 4, 1990,'at which time Carpenter was

’

sentenced. to 25, years on Indictment 1990-(‘1_8—47'-5002;1. “The State asked that a sentence of 25
years""‘;c’;'onSecutiye be imposed on lndictment 1990-GS-47-5001, based on Carpenter’s.alleg'ed
breaeh of the termof the plea agreement ’as.to‘ eooperation following the April ‘acceptanoe of the.
plea. Judge ,COttingham declined, and iristead indicated he waé going to take testimony at a later
date to determine Whether Carpenter had complied with the plea»agreement and, if .not, he stated

his intention 'was to “change his sentence to speak to his lack of cooperation.” ?

' Count one was charged in Indictment 90-GS-47-5001 (trafficking in maruuana) and count two was lndictment 90-
GS-47-5002 (trafficking in cocaine). : »

Z See transcrlpt of hearing held 6/4/90 (Tr. page 10, lines 23-24), included’as Exhibit C to Carpenter’s complaint filed
in the trial court (2016-CP-40-6916)
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That later date became August 9; 11990, when the r;arties appeared before Judge Cottingham
again, with the State presenting e\ridence from uvitneslses intended to address its assertion that
Carpenter had breached the plea agree'm'e‘nt.' Carpenter’s counsel objected to the court’s authority
to reconvene the‘ matter The trial judge said the purpose of the hearing was to determine whether
0 “enhance” vCarpent_er"s‘ sentence on Indictment 90-.GS—47-5‘OQI.. He also characterized the
hearing as one to determine ‘whether Carpenter should be held in “contemp"t” for violating the plea

agreement. - After taking testimony, the trial judge sentenced Carpenter to 25 years consecutive for

Indictment 90-GS-47-5001..

-In'his comnlaint for declaratory relief and Petition for‘Writ of Habeas Corpus: filed in the .-
Richldnd C ountv Court of Common Pleas on November 18 2016 Carpenter asserted that the trial
Jjudge Jhtcked duthority to reconvene the hear’ingafter the expiration of the term of court during
 which the June 4, 1990 proceedmgs occurred Because the trial Judge lacked authorlty to conduct
:those. proceedrng,. Carnenter asserted that the second 25-year consecutive sentence is an illegal
sehtenc“_ei,:;and‘h"e'fis- being ‘unl’a'v\'/fu‘lly detained by SCDC, having now been incarcerated for longer

than‘the 25-year length of the sentence lawfully impose'don 90-GS-47-5002.

Carpenter also asserted multlple Vrolatlons of his rlghts by SCDC durmg his term of
1mprlsonment since 1990, based both on SCDC makmg a change to his sentence after he had
served twenty years of his sentence, and also on the ground of equal protection, asserting that his

earned education and work credits were removed from his record and he was not given credit

~

3 On August 9, 1990, during that second hearing, the trial judge conceded that he may be overstepping his authority
in just the manner Carpenter now challenges. Judge Cottingham stated “As you well know, ordinarily during a week
of general sessions court our Supreme Court has said that the term ends on Friday and the judge cannot, thereafter,
change the sentence later. 1 don’t know what our Supreme Court w1ll say m connection wrth this.” See transcrlpt of

,,,,,

trial court (2016 CP 40 6916)
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toward his sentence various credits. Carpenter also asserted that another defendant sentenced
under the same indictment as he, with the same sentence imposed, was given‘credits for good time,
education, and work, and was released from the Departmént’s custody in 2001, while Carpenter

remains incarcerated.

‘ Th_e South Carolingllj_er)artrnent of Corrections (SCD-C) ﬁled‘ a motion' to disrniss. Upon
consrderation of SCDC s motion to dismiss, the Honorable Casey Manning issued an order dated
February 23 2017 that detemnned that the Attorney General was a necessary party to the action,
~and a_s'such-must be added before further relief could be considered. After the AG was made party
. to the’- atction, ‘the AG ﬁled its own motion to dismiss, and the-motions of both defendants were |

heard:by the.Honorable Jean H. Toal, acting in a Speeial Circuit Court Judge capacity.

ARGUMENT
A. CARPENTER IS NOT BARRED FROM PRESENTING HIS CLAIMS IN CIRCUIT
COURT BY STATUTE OR PRIOR CASELAW, AS CONFIRMED BY SPECIAL

CIRCUIT COURT JUDGE TOAL UPON HER PRIOR CONSIDERATION OF -
"SUCH AN ARGUMENT

j'?" In th'e_ir.r'notions to vdieniiss, SCDC land -the AG both directly challenged Carpenter’s ability
to bring his claims in “t_he eireuit court. Carpenter .cite.d authority '-in'his.ﬁl_ed memorandum
oppo‘singd SCDC’s'rnotion to dismiss, setting forth the basis. Up.on which he contended the circuit
~ court, and now Court of Anpeals reviewing the order issued by the circuit court, has subject matter
jurisdiction. In lieu of repeating that authority lverbatim, Carpenter attaches a copy of that
niemorandum, and incorporates by referenoef the argument set forth in Section I of that

memorandum. See Exhibit 1.

The Respondents’ arguments, and those of Carpenter just incorporated herein, were
directly c'onsideredvby'Special. Circuit Court Judge Toal at her heari'ng held Anril 6, 2017. The
4
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'order issued as a result of that hearing accepted C_arpent&’s contention that he was appropriately
before the circuit éourt on his habeas claim while denying the motions to dismiss. Exhibit 2. The
order did not do so in mere-summary fashion, bﬁt ins’tead included citation of authority to support
the cohcluéions of law contained th_erein, which are equa]ly épplicable now that the same issue has

been elevated to the Court of Appéa]_s. :

B. CARPENTER HAS SOUGHT ‘DI.RECT CONSIDERATION BY THE
STATE SUPREME COURT, TO WHICH THE COURT OF APPEALS.
SHOULD DEFER UNTIL A RESPONSE IS RECEIVED.

As{'noted ét ‘fhé»‘outset‘; Carpéntér has -ﬁled a Petition for Certiﬁcation of Appeal to the

| Supreme Court anda Peﬁtion for Ol‘iginal J urisdi;tioﬁ. Although Céfpenter’ has a reasonable basis -
for_hvi‘s‘i'fcont‘emion that the Court of Appeals has~ jurisdicﬁpn over this matter and should hear his
appeal -of ithe underlying circuit éourt o‘r‘d.ers, any dismissal O,f this appeal made by order of the
Court of. Appeals while requests are pendi'n'g 1nthe St:e"lt.e"Supreme Court would be premature. As
such, even if this Court were inclfned to reject ﬁthe’ argument set forth herein and move to dismiss
tvhep appeal ';(511 the basisv of 'Rl;le 203, Carpenter respectfu]ly requesfs that such action be stayed
| pending fiirthg:r, ih‘strqétié)ﬁ Q’r"action by the State SUpfeme'Court in résponse to Carpenter’s filings
therein. - E | i "

o CONCLUSION

It is respectfully éubmitted that Judge T‘dal; as a former Chief Justice of our highest court,
has én obvious and extensive understanding of Vth'e manner in which disputes are handled within
the Various courts within South Carolina.” The ;irgunient made by C%erenter in his memorandum
and then personally béﬁfore her, WhicH was later ;cldopted and incorporated in her subséquent order

denying Respondents’ motion to dismiss on the grounds that the circuit court was not the proper




forum for Carpenter’s claims, is now respectfully submitted as at least an “arguable basis for
asserting that the determination by the circuit court” to the contrary was improper.
Alternatively, Carpenter’s pending requiests to the State Supreme Court should act as a bar

to any dismissal by the Court of Appeals on the basis of Rule 203, SCACR.
Respectfully szmitted,

A Désa Ballard .
Harvey M. Watson III

BALLARD & WATSON

Post Office Box 6338

West Columbia, South Carolina 29171
Telephone 803.796.9299 '
desab@desaballard.com
harvey@desaballard.com

ATTORNEYS FOR APPELLANT
January 8, 2018




jST;:@-TE_ OF SOUTH CAROLINA FIFTH JUDICIAL CIRCUIT

3COUNT_YCF RICHLAND IN THE COURT OF COMMON PLTAS

o Case No. 2016-CP-40-6916
* Charles Eugene Carpenter '
o i

VS~

| MEMORANDUMIN o= =

et e e s OPPOSITION TO DEFENDANT 5
South Carolina Department-of g >
'Gogrec,tions‘ MOTION TO DISMISS ;{;

~Defendant

Plaintiff Sﬁbm.itsj fhé:-féilmﬁng arguments in épposiiion to ﬁD}efendani-”Sov.l_th._Cai_'ol,ina
Dap%ﬁmeﬁt f()f’C_J_Qﬂ’éCﬁé’nS" (héfea‘ﬁer “8CDCY) Motioii to Dismiss pursuant to Rules 112(.5)(21‘);_
() .:(6)’ anéi,, (9), SCRCP. Plaintiff respectfully }equeSts"that SCDC’s motion be denied in its
entigéty; |
ARGU MEN’I’

I;f ‘These matters are pmperly before thls Court; which has subject mattex
ju: 1sd1ct10n over the claims made in this dec]aratory ju{igment action.

- Inits motion; SCDC reduces and Overcrener"ahzes Plamu-ff s causes of action into a mere
admmlstratweiy wnh appeals to the /\dmlmstratwe Law Court (hereafter ALC”) cmng Al

Shabazz V. State 338 S. C 354, 5’?7 S.E.2d 742, 750 (2000). But, Al Shabazz hds never operated

asan mapenetrable bar to inmate actess to circuit court for all claims rai sed SCDC ¢ites-one'such
' examplefm its own-motion, Slezak v. Dept. ofiC’orrectzon, 361 S.C. 327, 605 S.E.2d 506 (2004).
.T-hét decision confirms that admijliistrz:;five O'rievz,mées are appealed to,the ALC, but é’edaihly-'dbés“
ot stand f(n the ()verlv broad readmg attributed fo'it by SCDC, which mlphes thatany: and every

" actlon f led by a cunent mmate must go throuOh the. ALC.

EXHIBIT




In Slezak, the Supreme Court disihissed one coﬁlpbnent of the inmate’s case, stating that it
should be brought to circuit court within a declaratory judgmenf actioh,‘not within the ALC matter
then up on review. Id. at 332. In Nelson v. Ozmint, 702 S.E.2d 369, 390 S.C. 432 (2010), an
inmate sought a writ, challenging the calculation of credits for time served without first going
through the ALC. In a recent matter, the Supréme Court addressed an action brought pursuant to
the Declaratory Judgment Act in which an inmate ;:hallenged the circumstances regarding hlS
conviction on kidnapping, which was entertained by the Court separate from classification

N .
questions stemming from those circumstances that would be properly treated as administrative

issues. “Thompson v. State, Op. No. 27610 (S.C. Sup. Ct. filed Mar. 2, 2017) (Davis Adv. Sh. No.
9 at25). In other words, Plaintiff can obtain declaratory relief, but if those judicially determined
declarations are not acted upon properly, he would only then have to address the matter internally

and administratively.

In Delahoussaye v. State, 369 S.C. 522, 633 S.E.2d 158, 160 (2006), the Supreme Court
affirmed a lower a;:ourt ruling that a case including a claim tht‘lt. a seﬁtence had expired was not
- ) req;ired to be heard by the ALC under 4l-Shabazz. Similarly, Plaintiff in this matter is not
chalienging a condition of imprisonment, but impgisonment itselﬂ Plaintiff is being held in
custody unlawfully at this point; an intenial grievance proceeding is ﬁot sufficient to address this

issue. SCDC has already made clear its opposition to the merits of Plaintiff’s claim.

IL | Venue is f)roper in this county.

As referenced above, SCDC’s first articulated ground for dismissal is that the matter should
be before the Administrative Law Court instead of in circuit court. Alternatively, SCDCA
challenges whether venue in Richland County is proper; instead seeking to have it moved to

Chesterfield County, the current location in which Plaintiff is being held illegally.

2
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' SCDC cites the venue provision under the South éaroliha Tort Claims Act in support of its
contenﬁon that venue in Richland County is improper. That venue provision provides
* “Jurisdiction for any action brought under this chapter is in the circuit court and brought in the
county in which the act or omission occurred.” S.C. Code § 15-78-100(b) (emphasis added). This-
~ action is not brought pursuant to that chapter, the Tort Claims Act, since it is not an action asserting
a claim for damages. See S.C. Code § 15-78-100(b) (defining “Claim” for purposes of the Tort

Claims Act to include demands “for money only, on account of loss, caused by the tort” of any

employee of the State or a political subdivision thereof). Instead, as articulated clearly in the
" Complaint, this is an action pursuant to S.C. Code § 15-53-10 et seq., the Uniform Declaratory
Judgments Act. See Complaint, 4. Insertion of the Tort Claims Act into this action is a instinctive

reaction by this agency, without any applicable basis therefore whatsoever.

Even if the particular statute cited by the SCDC were applied, it would not require dismissal
for improper venue. This not a claim related to a discrete, singulqr act or omission on the part of
a pafticular actor at the facility where Plaintiff is housed, but rather a continuing violation of

v Plaiﬁtiﬁ’s rights instigated and carried out by SCDC administration. There is no single act or

‘omission as, but an ongoing illegality arising through the actions of administrative personnel

- throughout SCDC as it relates to Plaintiff and attempts to alter his sentence long after he was

takekn i-nto cﬁstody. That action, and the responsibility'therefor'e, starts with the headquarters for
SCDC, which are in Richland County. In significant measure it also dwells with the Classification .

and Inmate Records division of SCDC, which is upon information and belief the division within

' SCDC that retains the centralized listing of relevant dates for the agency as a whole, ihcluding the

dates for release of inmates such as Plaintiff.

Administrative personnel at SCDC have so manipulated Plaintiff’s records as to prohibit

3
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 his release when such release from custody is ovérdue. In so doing, they have violated Carpenter’s
constitutional rights. Tant V. South‘quolina Department of berections, 408 S.C. 334,759S.E.2d -

298 (2014). This action, however, seeks no damages, merely asks the coﬁrt to recognize his illegal

detention and order him released from custody'.

—

L Plaintiff has set forth detailed facts sufficient to constitute causes of action

against Defendant related to its unlawful continuing detention of Plaintiff.

Defendant SCDC’s third basis for its motion to dismiss is a mere conclusory statement that

Plaintiff has failed to state facts sufficient to constitute a cause of action against SCDC, but the

- Court should “liberally construe the Declaratory Judgment Act so as to accomplish its intended

purpbse of aﬁ'ording a spéedy and inexpensive method of deciding legal disputes and of settling

| legal rights and relationships.” Thompson v. State, Op. No. 27610 (S.C. Sup. Ct. filed Mar. 2, -

© 2017) (Davis Adv. Sh. No. 9 at 25)(citing Grakam v. State Farm Mut. Auto. Ins. Co.,319S.C. 69,

71, 459 S.E.2d 844, 845 (1995)).

*

. Likewise, pleadings “should be construed liberally and the Court must presume all well

- pled facts to be true.” Overcash v. SCE&G, 364 S.C. 569, 572, 614 S.E.2d 619, 620 (2005). i

the facts and inferences drawn from the facts alleged in the complaint wbuld entitle the plaintiff to
relief on any theory, then the grant of a motion to dismiss for failure to state a claim is improper.

Baird v. Charleston County, 333 S.C. 519, 527, 511 S;E.2d 69, 73 (1999). The action should not

~ . be dismissed merely because the court doubts the plaintiff will prevail in the action. Toussaint v.

Ham, 292 S.C. 415,357 S.E.2d 8 (1987).

Plaintiﬁ' has not submitted a bare bones complaint, but rather fifteen full pages of

o Relief is sought both pursuant to the Declaratory Judgment Act, and also pursuant to the Petition for Writ
o 'on Habeas Corpus, which is addressed via a separate memorandum. ' o

4
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I. ajlegaﬁqns and more than twenty supporting exhibits. Thefe is a wealth ef information presented,
~all of which wrren taken as true constitutes the presentation of several claim‘s' worthy of
consideration and - determination under ‘the declaratory judgment act. The pleading‘ amply
'demOnstrates the ‘contrc').versy between ﬁrc parties, which continues daily as Plairrtiﬁ’s illegal =
- ,’ detenrion continixes.. If the sentencing judge lacked authority to enter the (second, consecutive
25-year) senterxce as alleged, which SCDC is currently enforcing,l then tlre Court will have to enter
a declaration finding that sentence to be void, and directing action in conformancetherewith by
SCDC. If SCDC‘unilatera:lly, without notice and an opportunity to be heer&, changed Plaintiff’s
- sentence (whieh it indisputably did), then Plaintiff’s rig:hts héve been violared and corrective action -

must be mandated.

SCDC merely responds by asserting that it “lacks the power authority, and knowledge to
defend against the a.llegations regarding improper jurisdiction of the trial judge.” Thar is neither
an artlculatlon that there are msufﬁcrent factual allegatlons nor an allegation that those facts that
were alleged failed to amculate at least one necessary element of every cause of actlon presented

That statement is, rather, more akin to an acknowledgment that SCDC 1acks information and/or
'I.the legal basis with which to.contradict the detéi_led factual allegations and cléims included by
- -Plairltiff in his complaint. SCDC has to implement the sentence that was impesed; it necessarily
' "mus.t construe it, and if this court agrees that the éentencing judge lacked jurisdiction, SCDC ,is‘ a
. bound by thar de'termination.. It may not desire the prospect of having to do so,rbut- it surely can,

. and has been put on rrotice as to the demands made and facfual support therefore.

" 'IV. Al parties needed for a just adjudication of the claims raised are joined, and
the other claimed to be necessary has declined to join after notice was afforded.

Defendant SCDC has moved for dismissal for failure to add the Attdmey General as a party

i
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“needed for just adjudication” pursuaht to Rule 19, SCRCP. That rule requires,joinder of parties

* when it is determined that:

(1) in his absence complete relief cannot be accorded among those already parties, or

(2) he claims an interest relating to the subject of the action and is so situated that the
d1spos1t10n of the action in his absence may

(1) asa pract1ca1 matter impair or unpede his ability to protect that mterest or
- (ii) leave any of the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of his claimed

interest.

A. Coinglete relief may be effectuated among the'existing parties.' _
_+. The Attorney General would not be required to take any action, or refrain from any action,

regardless of the outcome of this litigation. If Plaintiff prevails as to its allegations set forth in the

o complaint then a writ of habeas corpus would be issued, requiring SCDC to immediately releasei
‘ Plamtlﬁ‘ Plaintiff has sought other relief in the form of declarations from thls Court, which would

: all have operatlve effect only upon SCDC the agency currently malntalmng custody over Plamtxff

dunng the unlawful extenswn of his sentence past its legitimate completion date

B. The Attorney General has not claimed an interest in this matter, and SCDC is
not a risk of incurring inconsistent obligations.

While SCDC has claimed that the Attomey General has an interest in this mattel‘, the -
Attorhey General has not asserted as much. That is so even though the -Attomey General’s office
was properly.served with a copy of the filed;:. complaint in this action via certified mail on

November 23, 2016. That silence speaké to the practical effects of the prayed for relief in this

f 'niatte'r which only affects Plaintiff and SCDC, without any broader‘ fepeated application to the

" State as a whole. Complete relief can be afforded W1th the partles to this action, without risk that

SCDC would be subject to later inconsistent obligations.

6
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QMILSIO_N

For the reasons set forth heremabove and such argument as is adva.nced at the heanng on
" _ﬂlls matter currently scheduled, Plamtxff requests that Defendant SCDC’s MOthl’l to Dismiss be

- denied in its entlrety, w1th SCDC directed to file an Answer.
Respectfully submitted;

WM

Desa Ballard
Harvey M. Watson 111

BALLARD & WATSON
Post Office Box 6338
West Columbia, South Carolina 29171
Telephone 803.796.9299
Facsimile 803.796.1066
_ desab@desaballard.com
- harvey@desaballard.com -

o ATTORNEYS FOR PLAINTIFF
- February 10,2017



IR FORM 4 _ ' ,
* STATE OF SOUTH CAROLINA ' JUDGMENT IN A CIVIL CASE

COUNTY OF RICHLAND _ . : '
IN THE COURT OF COMMON PLEAS o | CASE NUMBER:  2016CP4006916
Charles Eugene Carpenter o South Carolina Department Of Corrections
o L State Of South Carolina
PLAINT_IFF(S) ~ DEFENDANT(S)
Submitted by: Attorney for : [ ] Plaintiff [_] Defendant or [_] Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE) m =

. D JURY VERDICT. This actlon came before the court for a trial by jury. The issues have been tried and,a)verdlckiendereg

. D DECISION"BY THE COURT.. This action came to trial or hearing before the court The issues havekbe'éh trle?or he’arfa’and a
- decision rendered. m T
O ACTION DISMISSED (CHECK REASON): [J Rule 12(b) SCRCP " [ Rule 41(a), SCRCP (Vol NODSUlt),
] Rule 43(k), SCRCP (Settled); ] Other 2 ¢
[J ACTION STRICKEN (CHECK REASON): [] Rule 40(), SCRCP; (] Bankruptcy; - o
' [J Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; D Othex’ : -
(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): S <
[J Affirmed; []Reversed; [ ] Remanded; []Other /] L
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT
 RULING IN THIS APPEAL.
ITIS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) ] Statement of Judgment by the Court:

ORDER INFORMATION

This order D ends |_4'does not end the case.
- Additional Informa&on for the Clerk :

INFORMATION FOR THE JUDGMENT [NDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate “N/A” in one of the boxes below.

Ju(lgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled

3

$

_If applicable, describe the property, including tax map information and address, referenced in the order:

The judgmeht information above has been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers

should refer to the official court or; or judgment details. :
' Judge Code ?? 1 5 g : Date 4)/90//41‘
1

Circuit Court Judge

' For Clerk of Court Office Use Only
This judgment was entered on the . day of , 20 and a copy mailed first class or placed in the appropr1ate
attorney’s box on this& day of ZPE//L. ,20 [? to attomeys of record or to parties (when appearing pro se) as follows:
Desa Ballard ' ' o Damon Christian Wlodarczyk™  James Clayton Mitchell Iit ’
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FQR THE DEFENDANT(S)
Court Reporter ' Clerk of Cou

“EXHIBIT

VSCRCE.Foonm(m/zon')\ | SCANNED




STATE OF SOUTH CAROLINA

Corrections, and State of South

FIFTH J UDICIAL CIRCUIT

COUNTY OF RICHLAND IN THE COURT OF COMMON PLEAS 3

Case No. 2016-CP—40-6916 ‘v_:_;_

Charles Eugene Carpenter

VSs.
South Carolina Department of

Carolina

)

)

)

)

)
)
Plaintiff )
)

)

)

)

)

)

Defendant

Plaintiff Charles E. Carpenter (hereafter “Carpenter”) is incarcerated at the South ’.

Carolina Department of Corrections (hereafter “SCDC”). He filed this actioh against SCDC for

declaratory relief and also filed a Petition for ert of Habeas Corpus. SCDC moved to dxsmlss

and Clrcmt Court Judge Casey Manmng issued an order (filed on February 23, 2017) requmng .

_the addition of the State of South Carolina as‘a defendant by serving the Attorney Ge_neral

(hereafter “the AG”). The AG thereafter filed a m'qtion to dismiss, and both motions to dismiss

/

were heard before me on April 6, 2017.

The motions to dismiss are both denied, for the reasons set forth herein, and this Court
finds that jurisdiction to hear Carpenter’s matter is vested in this Court, ‘which is fully able to
hear the merits of fhe matters presented. In light of the denial of them motions to diémiss, the
defendants are given fifteen (15) to file Vanswers'to the complaint and petition.

The éomplaint,‘and exhibits attached, establish the following facts:

Carpenter entered a guilty plea to two (2) charges of violation of S.C. Code Ann. Section .

44-53-370 on two indictments' in a plea agreement dated April 7, 1990. Pursuant to the pléa

! Count one was charged in Indictment 90-GS-47-5001 (trafficking in marijuana) and count two was Indictment 90-
GS-47-5002 (trafficking in cocaine).



agreement, the State agreed to recommend ‘concurrent sentence of 25 years on each indictment.
Circuit Court Judge Edward Cottingham accepted the plea as recommended on April 7, 1990, but

. imposed no sentence. )

: V’I.‘he plea agreement ',required Carpenter . to cooperate with law. enforcement in v‘it‘s
: _continuing'kinuestigatron. Judge Cottingham re-convened the matter on June 4, 1990, at which
| timve’ the State asserted that Carpenter was in violation of his plea agreement. On that date, Judge
Cottingham sentenced Carpenter to 25 years on Indictment 1990-G$-47-5002.2 The State asked
‘that a sentence of 25 years consecutive be 1mposed on Indictment 1990- GS 47-5001 based on

Carpenter s breach of the plea agreement. Instead, Judge Cottingham indicated he was gomg to

€lay.the matter to a later date and take testimony to determine whether Carpenter had complied
with the plea agreement and, if not, he stated his intention to “change his sentence to speak to his
lack of cooperatron Bt It does not appear that a sentencrng sheet was executed on Indrctment 90-

GS 47- 5001 on June 4, 1990.

-On August 9, 1990, the parties appeared before Judge Cottingham and the State presented
evidence from witnesses intended to address its assertion that Carpenter had breached the plea
agreement. Carpenter’sicounsel objected to the-court’s authority to reconvene the matter. The
- trial judge said the purpose of the hearing was to determine whether to “enhance” Carpenter’s
sentence on Indictment .90-GS-47-5001. He also characterized the hearing as one to determine
:Whether Carpenter should be held in “contempt for vrolatmg the plea agreement. After taking
testlmony, the trral Judge sentenced Carpenter to 25 years consecutive on Indrctment 90- GS 47- '

A 50_01. The sentencmg sheet for Indictment 90-GS-47-5001 was executed on August 9, 1990.

~ In his complaint for vdeclaratory relief and Petition, Carpenter asserts that the trial judge

2 The sentence was to run concurrently with a then-existing sentence in North Carolina.
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lacked authority to reconvene the hearing after the expiration of the term of court at which the

June 4, 1990 proceedings occurred. Because the trial judge lacked authority to conduct those

proceeding, Carpenter asserted that the second 25-year Consecutive sentence is an illegal

- sentence and he is being unlawfully detained by SCDC..

Carpe,nter‘also asserts multiple violations of his fights by SCDC during his term of
imprisonment, based both on SCDC making a change to his sentence after he had served twenty
(20) years of his Sentence3, and also on the ground of equal protection, asserting that his earned
education and work credits were removed from his record and he was not given credit toward his
sentence various credits. He asserts that another defendant sentenced under the same indictment
as he, with tﬁe same sentence, was given credits for good time, education, and work, and was

released from the Department’s custody in 2001.

In their motions to dismiss, SCDC and the 'AG assert various bases which they assert

deprive this Court of jurisdiction to hear the merits of Carpenter’s case. They assert the issue’

must be raised internally as an inmate grievance 'pursuant to Al-Shabazz v. State, 338 S.C. 354,
527 S.E.2d 742, 750 (2000). They also assert that Carpenter is required to raise this issue
through post-conviction relief (PCR), and that any habeas corpus relief must be sought in the |

original jurisdiction of the Supreme Court.
In denying the motions to dismiss, the Court makes the following conclusions of law:

The Court agrees that the Al-Shabazz process exists to challenge internal SCDC matters,
such as disputes about sentencing credits, in most circumstances. However, that process does

not preclude the common law writ of habeas corpus, which remains within the jurisdiction of the

3 Caménter’s argument is related to the decision of the South Carolina Supreme Court in Tant v. South Carolina
Department of Corrections, 408 S.C. 334, 759 S.E.2d 298 (2014).

3



circuit court pursuanf to South Carolina Constitution Article 5, Section 20. In Delahoussaye v.
State, 369 S.C. 522, 633 S.E.2d 158, 160 (2006), the Supreme Court affirn'le.d a lower coulrt
ruling that a case involving a claim that a sentence had éxpired was not required to be heard by
the ALC under Al-éhabazz. | Mbréover,'nohe of Carpenter’s prior filings raiséd the issue now
before the Court, i.e., whether Carpenter’s term of incarceration has expired such thatvhe is being |

illegally held, and that issue is not required to be determined internally by SCDC proceduré.

As to PCR relief, that statutory procedure exists for purposes of challenging constitution
/\fdlafions related to the criminal conviction, and-is not the exclusive method for challenging an

unlawful sentence. See e.g. Williams v. Ozmint 380 S.C. 473, 671 S.E.2d 600 (2008).

DeclarétOry relief is available “to accomplish it intended purpose of affording a speedy and
inexpensive method of deciding legal disputes and of settling legal rights and relationships,
_without awaiting a violation of the rights of a disturbance of the relationships.” Thompson v. '

State of South Carolina, Op. No. 27610 (S.C. Sup. Ct. filed Mar. 2, 2017) (Davis Adv. Sh. No. 9

_ at 25). - Carpenter alleges he is entitled to immediate relief because his detention is illegal.

It is those allegations, and the factual predicate established by the record, that make this
action appropriate for consideration on habeas corpus. “The great and central office of the writ

of habeas corpus is to test the legality of a prisoner’s current detention.” Walker v. Wainwright,

390 U.S. 335, 88 S.Ct. 962, 19 L.Ed.2d 1215 (1968). The writ is appropriate under circumstances
" “where there has been a violati(_)nv which, in the setting, coﬁstitutes a denial of fundamental

fairness shocking to the universal sense of justfbe.’* Butler v. State of South Carolina, 302 S.C.

466, 397 S.E>2d 87 (1990), citing State v. Miller, 16 N.J. Super. 251, 84A2d, 459 (1951).



The file reflects that in 1993*, Carpenter filed a petition for writ of habeas corpus with the

circuit court, and when it was denied, an appeal was taken to the Sﬁduth Carolina Supreme Court.

~ In denying the relief Carpenter then sought, the Supreme Court held that the writ of habeas

corpus “entitles an incarcerated prisoner to be released from confinement and is not available

~ where a decision in the prisoner’s favor would leave him incarcerated®.” The current petition

" does, in fact, allege that Carpenter is being .illegally held, both based on errors committed at the
time of senténcing, and because of changes by SCDC to his max-out date, as evidenced by the
ékhibits attached to the petition. ~ Twenty-four years later, Carpenter now brings a different

‘question before the Court seeking a writ of habeas corpus. This Court has jurisdiction and

lauthori‘ty to consider this petition on the merits.

For the reasons set forth above, the motions to dismiss are denied. Defendants have 15
days from the date of the hearing (April 6, 2017) to file their answers to the complaint and

petition and a merits heari.ng shall be scheduled irﬁmediately thereafter.

IT IS SO ORDERED.

SpeciaNCircuit Court Judge

April ﬂ 2017

4 Exhibit 1 to Carpenter’'s Memorandum in Opposition to SCDC’s Motion to Dismiss dated February 17.

2017. The proceeding was an appeal from a petition of writ of habeas corpus filed in the circuit court of Marlboro
County. .

® Carpenter’s 1993 petition asserted that his sentence should be credited for the pre-trial period that he was

incarcerated before his plea. The file reflects that SCDC later credited this time against Carpenter’s sentence.
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