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Of whom Anthony M. Whitfield is the Appellant and Cindy Whitfield is a Respondent.

Anthony M. Whitfield...........coocoooiiniiicecceee, Appellant,

David SWanSOm .........ccccooiiiiiiee e Respondent.

MOTION TO REINSTATE

COMES NOW the Appellant, Anthony M. Whitfield, by and through thei-r undersigned
counsel, who would move for this Honorable Court to reinstate this matter pursuant to Rule 260
SCACR based on the following grounds:

1. On September 25, 2017, Appellant served the Final Record on Appeal in this matter,
along with a proof of service with respect to same, which was filed with the Court.

2. Respondent Swanson objected to the final Record as filed, noting certain deficiencies

in the Record on appeal.



3. Shortly thereafter, Counsel for the Appellant spoke with a staff member of the
Court, advising them of Respondents objections, and inquiring as to what procedure would need to
be used given that although the Final Record had been served upon Respondents, the Court was not
yet in possession of the Final Record on Appeal. Counsel was advised that they should notify the
Court of the issue and advising them of the same in writing.

4. Accordingly, on September 28, 2017, Appellant- sent a letter to the Court advising
them of the issue, and advised the Court that they would send the updated Final Record to Counsel
with the deficiencies corrected.

5. On October 6, 2017, the Court sent a letter to Appellant advising them that a
Motion to Amend the Record on Appeal would need to be filed.

6. On November 2, 2017 Appellant filed 2 Motion to Amend the Record on Appeal

with the Court in both Appeals.

7. In the interim, on October 10, 2017, Respondent Bank of North Carolina filed their
final brief with the Court.
8. On November 17, 2017, the Court issued an Order from the Court granting

Appellants Motion to Amend the Record on Appeal.

9. Counsel for Appellant received the Court’s Order the week of the Thanksgiving
holiday, said Order requiring that Appellant file a Proof of Service twenty (20) days from the date of
the Order, which would have been December 7,2017.

10. Apparently, due to a staff / clerical error, this date was not calendared per office
policy; a mistake which otherwise would have likely been caught had it not been for the intervening

Thanksgiving holidays.



11. On or about December 13, 2017, Appellant first learned of this error when Counsel
for Respondent Swanson emailed Counsel for Appellant, inquiring as to the status of the Amended
Records.

12. The following day, December 14, 2017 Counsel for the Appellant spoke with
Counsel for Respondent Swanson over the phone, apologizing for the inadvertent delay, and
confirming which deficiencies needed to be corrected prior to filing the Amended Record on
Appeal.

13, During that conversation, Appellant inquired about documents which were the
source of Respondents objection to the Record on Appeal in this case, as Counsel for the Appellant
was not in possession of a copy of the same. Counsel for Respondent stated they would check to see
whether they were in possession of the same, and would advise Appellant accordingly.

14. On that same day, Counsel for the Appellant served (electronically, pursuant to a
previous request for electronic transmission of documents by Counsel for the Respondent) the Final
Record on Appeal to Respondent Swanson for the Dorchester County matter.

15. Further, Appellant requested that Respondent Swanson confirm whether the
deficiencies which were the source of Respondent;’ previous objections were fixed to Respondents’
satisfaction.

16. Appellant intended to file the Proof of Service after receiving confirmation from
Counsel for Respondent Swanson. However, no response was ever received.

17. On December 21, 2017, the Court issued an Order dismissing Appellants appeals
due to their failure to file Proofs of Service for the Record on Appeal.

18. On December 27, 2017, after returning from an out of state trip to visit the parents
of his pregnant wife for the Christmas holidays, the undersigned Counsel for Appellant received the

Clerk’s Order dismissing this appeal.
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19. On December 28, 2017, Counsel for the Appellant wrote again to Counsel for the
Respondent asking for confirmation regarding whether there were any addidonal deficiencies,
whether Respondent was in possession of ;ertam documents relating to this Appeal, and whether
Respondent would consent to the present Modon. |

20. As of the date »of filing, Counsel for the Appellant has not received any
correspondence from Counsel for Respondent Swanson inrresporblse to these requests contained in
the correspondence dated December 14 and December 28, 2017.

21. On December 28, 2017, Counsel for the Appellant also wrote to Counsel for
Respondent Bank of North Carolina inquiring as to whether they would consent to this motion.

22, As of the date of filing, Counsel for Respondent Bank of North Carolina has
Responded confirming they have received Appellant’s request for consent, but have not yet
provided a response confirming whether or not they will consent to same.

23. Counsel fbr the Appellant asserts that good cause exists for the reinstatement of this
Appeal on the following bases:

a. The Final Record on Appeal for the present Appeal was previously served upon
Respondent;

b. Appellant has corrected cerrain deficiencies objected to by Respondent, and
moreover can serve an Amended Record on Appeal on Respondents for the present
matter once Appellant receives confirmaton from Respondent Swanson regarding
certain documents;

c. The failure to file a proof of service with the Court was due to a clerical error which
would have otherwise been caught had it not been for the rush of the impending
holidays;

d. The partes have all already prepared and completed briefing in this matter;



e. The interests of justice would not be promoted by punushing Appellant for a simple
clerical error with regard to a procedural rule; and,

f. To the extent this Court finds good cause exists for reinstating the Dorchester
Appeals, the present appeal must be reinstated to avoid inconsistent holdings
between the two matters with respect to the underlying issues.

24. Further, Appellant would contend that Respondent Bank of North Carolina will in
no way be prejudiced by the reinstatement of this matter as they have already filed their final brief
with respect to same.

25. Further, Appellant would contend that Respondent Swanson will in no way be
prejudiced by the reinstatement of this matter as they have been served with a Record on Appeal in
this matter, and can be served with an Amended Record as soon as Counsel confirms the existence
and/or possession of certain documents.

26. As such, Appellant would respectfully and humbly request this honorable Court to
issue an Order to reinstate this Appeal as the facts and issues as stated herein provide good cause for
same, that the reinstatement of this Appeal will further the interests of justice, and finally, that no

party will be prejudiced by its reinstatement.

(Szgnatures contained on the following page.)



Respectfully submitted this 5th day of January, 2017.

Arlldre\w_r k\'IcCumber, Esquire
Daniel S. Slotchiver, Esquire
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, South Carolina 29401
(843) 577-6531

&
Brent S. Halversen, Esquire
Halversen & Associates, LLC
171 Church Street, Ste. 330
Charleston, South Carolina 29401
(843) 277-2970

COUNSEL FOR THE APPELLANT

Charleston, South Carolina
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Bank of North Carolina, Respondent,
V.

Anthony M. Whitfield and Cindy Whitfield, Defendants
Of whom Anthony Whitfield is the Appellant and Cindy Whitfield is a Respondent.

Anthony Whitfield, Appellant,

David Swanson, Respondent.
PROOF OF SERVICE

I certify that I have served the Motion to Reinstate upon the Respondents Bank of North -
Carolina, Cindy Whitfield, and David Swanson by depositing a copy of same in the United
States Mail, postage prepaid, on January 5, 2017, addressed to their attorney of record, as
follows:

David W. Overstreet, Esquire

Earhart Overstreet, LL.C

Post Office Box No. 22528

Charleston, South Carolina 29413

(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Duffy & Young, LLC

96 Broad Street

Charleston, South Carolina 29401

(843) 720-2044

ATTORNEY FOR RESPONDENT BANK OF NORTH CAROLINA
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Paul B. Ferrara, 111, Esquire

Ferrara Law Firm, PLLC

2300 Otranto Road

N. Charleston, South Carolina 29406

(843) 559-5511 .

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

Respectfully submitted this 5th day of January, 2018.

By:

drew . cCumber, Esquire
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401
(843) 577-6531

ATTORNEY FOR APPELLANT
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