THE STATE OF SOUTH CAROLlNA
In The Court of Appeals -

APPEAL FROM WILLIAMSBURG COUNTY
Court of Common Pleas

RE@EE V.E -
JAN 09 2019

: o R. Ferrell Cochran Jr., Circuit Court Judge
. o o GeorgeM McFaddin, Jr., Circuit Court Judge

| - 8Cc¢
Appellate Case No. 2017-002617 - “0Urt of Appegys
Case No. 2016-CP-45-544 :

Terry Tisdale as Guardian for Amber Lynn Bush and Terry Tisdale in her individual
CAPACILY, ... it e F A ppellant

V.

John Michael Mitchum as personal representative for the Estate of Susan T. Mitchum and ,
John Mitchael Mitchum in his individual capacity,... e PR O Respondent. -

RESPONDENT’S MOTION TO DISMISS.

NOW COMES W, Evan Reynolds Esqurre upon motion to this Court in the above captioned

act1on to drsmrss same upon the following grounds

1. Theé Defendant has not timely filed and served a Notice of Appeal with this Court and on
all parties to this action as required by South Carolina Appellate Court Rule 203(b)(1) in regards to the
applicable Wllhamsburg County Court of Common Pleas Order dated June 22 2017.

Pursuant to South Carolina Appellate Court Rule 203(b)(1) “A notice of appeal shall be

served on all respondents within thrrty (30) days after receipt of written notice of entry of the order or -

judgment. When a timely motion for judgment n.o.v. (Rule 50, SCRCP), motion to alter or amend the
judgment (Rules.52 and 59, SCRCP), or a'motion for a new trial (Rule 59, SCRCP) has been made, the
time for appeal for all parties shall be stayed and shall run from receipt of written notice of entry of the

‘order granting or denying such motion. When a form or other short order or Judgment indicates thata

more full and complete order or judgment is to follow, a party need not -appeal until receipt of written
“notice of entry of the more complete order or judgment.” “The requlrement of service of the notice of

appeal is jurisdictional, i.e., if a party misses the deadline, the appellate court lacks jurisdiction to -

consrder the appeal and has no authority or discretion to ' rescue the delinquent party by extending
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or 1gn0rmg the deadlme for service of the notice.” USAA Prop. & Cas: Ins Co V. Clegg, 377 S.C. 643
651»_@@1» S‘IE_2dZ91 795 (2008) (quotlng Elam v. S.C. Dep't. of Transp,, 361 S‘C 9, 14-15, 602 S.E. 2d

ST772,775- (2004)); see also Hill v. 5.C.. Dep’t ofHealth & Envil. Control, 389~78 C.1,21, 698 S. E 2d 612
623 (2010) In the absence of a tlmely served NOthC of Appeal this’ court has no Jurlsdlctlon

- On June 8 2017 the partles were before the Court of Common Pleas i n: Wllhamsburg ’

County pursuant to the Defendant/Respondent s Motlon to. Dismiss. ‘An Order drsmlssmg the Plalntrff’s
second ".cause - of actlon was 51gned by Judge Cochran and was electronlcally served on the

N

P1a1nt1ff/Appellant 'S 'orney on June 27 2017 (Supp Doc . pp 4 & 9) The Plamtlff/Appellant was L
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~ Therefore, the Court of Appeals lacks the jurisdiction to consider the appeal in regards to the
Plaintiff/Appellant’s second cause of action which was dismissed by Judge Cochran’s Order signed June

22, 2017. Additionally, under the Supreme Court’s directive, the Court of Appeals cannot accept the -

' Plalntlff/Appellant s pro se Notice of Intent to Appeal, the time to properly file and serve a proper Notice
of Intent to Appeal in regards to Judge McFaddin’s Order expired on January 6, 2018. Therefore, the
Court of Appeals lacks the jurisdiction to consider this entire appeal and it should be dismissed.

“January 6, 2018 .
- Kingstree, South Carolina W. Evan Reynélds, Esquire
‘ South Carolina Bar No. 102352
JENKINSON, JARRETT & KELLAHAN P. A.
Post Office Drawer 669
_Kingstree, SC 29556

Ph. (843) 355-2000

Fax (843) 355-2010 -
ATTORNEYS FOR THE RESPONDENT
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STATE OF SOUTH CAROLINA ) "IN THE COURT OF COMMON PLEAS

“This matter comes before‘ the Court upon Defendant’s'motion to dismiss based on SCRCP

: 12(b)_(6), SC Code Ann. §15-78-1 10, collateral estoppel and res judicata. Preéent at the hearing was
both I"'laintiffs‘w-ith thetr attorney, Eleezer Carter. Present on behalf of the Defendant was his attorney,

W. Evan Reynolds

At the start of the hearlng, Mr. Reynolds moved to strike the name of the Defendant John

Michael Mitchum in his individual capa01ty based on there bemg no allegatlons in’ the Plamtxff’ S

complaint pertaining to John Michael Mitchum in his individual capacity. Mr. Carter informed the

Court that John Micheel Mitchum was named in his -individual capacity because he stands to take

. property under t_he Will of Susan T. Mitchum that would allegedly otherwise belong to Amber Lynn »
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Bush. Mr Carter also asked the Court for time to go back and submit an amended complamt Mr
Reynolds had no further objectlon to John Michael Mltchum being named in his individual capacity.

As to Plaintiffs’ first cause of action, Mr. Reynolds presented an argument to the Court that

Amber Lynn Bush, through her own testimony from a probate court hearing back in 2005, was |

deemed competent and was distributed any property from the estate of her mother, Jewel Balentine

Bush, personally and free from any trust or accounting responsibility on the part of Susan T.

Mitchum. Additionally, Mr. Reynolds read from the probate court order and into the record, “Both

Susan Mitchum and Amber Bush testified that during the administration of this estate, [the estate

of JeWel Balentine Bush] no decisions have been made without both of them making them. Ms.
Bush testified that she was aware- of the financial situation ot”- the Estate. [the estate of Jewel
~ Balentine Bush] and had approved any and all di‘sbursements made by Mrs. Mitchum.” This Court
‘notes that this order from 2005 was not appealed and is the law of this case. |

. On rebuttal, Mr. Carter indi'cated that Amber Lynn Bush has become incompetent since
that time. Additionally, Mr. Carter claims that Amber Lynn Bush was owed a one-third (1/3)
interest in Susan sF loral & Gifts that was supposed to be distributed outrlght to her in accordance
to her mother s [Jewel Balentine Bush] Will, pursuant to the probate court order from 2005 but

Mr. Carter alleges that Susan T. Mitchum never .t distributed said one-third (1/3) interest m'Sus_an’s

* Floral & Gifts to Amber Lynn Bush Mr. Carter alleges Amber Lynn Bush was mcompetent and o

| therefore, she did not realize that she did not receive sald one- thlrd (1/3) interest in Susan s Floral

& Gifts and any statute of ltmlt'atlons would have tolled until the date of Susan T. Mitchum’s death

as Amber is incompetent and realized she was not receiving an interest in Susan’s Floral & Gifts

_ When said interest was not left to her in the Will of Susan T. Mitchum.

Page 2 of 4
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" This Court retains jurisdiction and gives Mr. Carter hiﬁety (90) days from the date of this
"hearing‘to amend the first cause of action portion of the comblaint, to present evidence of Ambe;
Lynn Bush becoming incompetent after the 2005 probate court order, and to gather sufficient
evidence to overcofng the Defendant’s motion to dismiss
©  As to the sécon;l causc of action, Mr. Reynolds noted that both the signatures of Térry
Tisdale and Susan T. Mitchum_ were on a 1993 deed to the described family home that is the subject
‘of Plaintiff’s second cause (;f action. Mr. Reynolds also noted that the Plaintiff admits in her

complaint, in paragraph 11, to being on notice that both names were on the deed when she paid

the mortgage off. Mr. Reynolds noted that the mortgage was péid off in 2008. Therefore, the
Plaintiff’s allegations of fraud and misrepresentation that constitute the entirety of the Plaintiff’s

second cause of action should be dismissed based on SC_Code.§15-78‘-l 10..

Mr. Carter did not offer anything in rebuttal and thus the Plaihtiff’ s second cause bf action

is dismissed pursuant to SC Code §15-78-110.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:

1; : That the Court does ‘hereby retain ju'_risdict‘ion.of this case and grants the Plaintiffs
‘ ninety (90) days from the date of this hearing to amend-the first cause of action porti_onv_of_ the

complaint, to pre;sentv evidence of Amber Lynn Bush becoming i_hcompetent after the 2005 probate - '

" court order, and to gather sufﬁcierit evid_’ehce to overcome the Defendanf’s"moﬁion to dismiss;v'
2. That the Ij’lain_t.iffs’ second'cause of actibn is dismis's.ed p'u.r_suar_lt to SC Code §:1'5lf7,8-
1o, | | | |

- 3. Thatthe issue of attorney’s fees is held in abeyance penaing the second hearing in or
about ninety (90) days frbm f[h_é date of this hearing. | |

-~ ITIS SO ORDERED.

Page 3 of 4
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R. Ferrell Cothran, Jr.
Circuit Court Judge
Third Judicial Circuit

June , 2017

. Manning, South Carolina
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Williamsburg Common Pleas

.'Case Caption: Terry Tisdale , plaintiff, et al VS John Michael Mitchum , defendant,

‘ . etal
Case Number:—__2016CP4500544
Type:: ‘ ~Order/ Other

So Ordered

vs/ R. Ferrell Cchr.an, Jr., 2144

Electronically signed on 2017-06-22 10:37:56 page 5 of 5
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) Evan Reynolds

From: ) -efiledonotreply@sccourts.org '
Sent: . . Tuesday, June 27, 2017 8:25 AM
To: ' ' Evan Reynolds _

Subject: - ~ Courtesy NEF RE: 2016CP4500544

| ookl IMPORTANT NOTICE - READ THIS INFORMATION ###+
NOTICE OF ELECTRONIC FILING [INEF]

A filing has been submitted to the cdurt RE: 2016CP4500544

" Official File Stamp: 06-27-2017 08:25:06 AM
Court: | ' CIRCUIT COURT
I : Common.Pleas
. . _ Wllhamsburg
- Case Caption: o Terry Tisdale , plamtlff et al VS J ohn Michael M1tchum defendant et al
- ‘Document(s) Submitted:‘ ' Order/Other
Filed by or on behalf of: - Gayle Brunson

. This notice was automatically generated hy the courts auto-notification system.

- The followmg people were served electronically:

William Evan Reynolds for John Mlchael Mltchum etal
- Eleazer R. Carter for Terry Tisdale -

Ernest J oseph Jarrett for John Michael Mrtchum et al

The followmg people have not been served electronlcally by the Court. Therefore, they must be served
by traditional means: :

The Carter Law F irm
o CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contam
- 1nformat10n that is confidential. If you are not the intended re01p1ent do not read, copy, retain, or dlssemmate
this message or any attachment. If you have received this message in error, please contact the sender
1mmed1ate1y and delete all coples of the message and any attachments.
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STATE OF SOUTH CAROLINA )
_ , o : )
COUNTY OF WILLIAMSBURG )

' TERRY TISDALE AS GUARDIAN FOR)

AMBER LYNN BUSH AND TERRY )
TISDALE IN HER INDIVIDUAL )
CAPACITY, )

. | )

PLAINTIFFS, )

" VS. )

. N N R )
JOHN MICHAEL MITCHUM AS )

PERSONAL REPRESENTATIVE FOR )
THE ESTATE OF-SUSAN_T. MITCHUM)

IN THE COURT OF COMMON PLEAS
o THIRD JUDICIAL CIRCUIT
CASE NO.: 2016-CP-45-544

ORDER PURSUANT TO

- DEFENDANT’S MOTION TO DISMISS '

(Second Hearing)-

. AND JOHN MICHAEL MITCHUM IN )

HIS INDIVIDUAL: CAPACITY )
. . )
. DEFENDANT. o )
. )
 HEARING DATE:
. PRESIDING JUDGE:

ATTORNEY FOR PLAINTIFFS:
- ATTORNEY FOR DEFENDANT:
COURT REPORTER

Thrs matter comes before the Court for a second hearm0 upon Defendant s motion to drsmrss
_based on SCRCP l2(b)(6) SC Code Ann. §15 78-110, collateral estoppel and res Judrcata Present -

- at the hearrng was both Plarntrffs with their attorney, Eleazer Carter

_ Defendant was hrs attorney, W Evan Reynolds

~September 28,2017
George M. McFaddin, Jr.
Eleazer R. Carter

- W. Evan Reynolds

Frances B. Ray

Present on behalf of the

Prlor to the start of the. hearmg, Mr Reynolds mfomled the Court that th1s was second

‘hearrng pursuant to the Defendant 8 motlon to drsmrss Mr Reynolds further mformed the Court that

at the ﬁrst hearrno J udge Cothran drsmlssed the Plarntrff’ s second cause of action and gave Mr Carter

nmety (90) days from the date of the June 8; 2017, hearlng to amend the Plamtlff’s ﬁrst cause of

' action port1on of the complamt to present evrdence of Amber Lynn Bush becommg 1ncompetent

A

Page-10f2 . -
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after the 2005 probate court order, and to gathef sufﬁcie;n't ev.‘id‘ence to oVercoﬂle the Defendant’é
fnotion to dismisg. |
After hearing_érguﬁents from counsel for both'parties, this Court finds that the Plaintiff
: has, not proyided sufficient evidence showing that Amber Lynn Bu.sh had become incompetent
subsequerit to the 2005 probate court hearing in which she was deemed competent, Within ninety - '
' (9(’)).days of Judge.Cothr'an’s' ;)rder’ frorﬁ the first motion to dismiss hearing o’ri Juﬁe 8,2017. As
such, the Defendant’s motion to dismiss is gra_nted.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:

1.~ That the Defendant’s motion to dismiss is granted as the Plaintiff had not provided
sufficient >evidence showing that Amber Lynn Bush had become incompetent after the 2005
probate court hearing in which she was deemed competent, within ninety (90) days of Judge

" Cothran’s order from the first motion to dismiss hearing on June 8, 2017;

2. That this case be dismissed with prejudice; and -
3. That each party is respo'nsible for their _respecti{/e attorney’s.fees.

1T IS SO ORDERED.

George M. McFaddin, Jr.
Circuit Court Judge
- Third Judicial Circuit

| PPS005¥dO9L0ZHIASYO - SYFTd NOWWOD - DUNESINVITTIM - WY 22:6 90 980 £40Z - AT 114 ATIVOINOYLOT T

" December ;2017
Sumter, South Carolina -
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Williamsburg Common Pleas

et al '

' Case Caption: Terry Tisdale , plaintiff, et al \{S John Michael Mitchurﬁ , defendant,
Cas.e Number:: 2016CP4500544 -~

Type: - . Order/Dismissal

- .So"Ordered

. S/George M. McFaddin, Jr., #2759

Electronically signed on 2017-12-05 10:37:29  page 3 of 3
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e IMPORTANT NOTICE - READ THIS INFORMATION *****
“NOTICE OF ELECTRONIC FILING [NEF]

A filihg has been submitted to the court RE: 2016CP4500544

~ Official File Stamp: - ~ 12-06-2017 09:27:21 AM
Court: ~© CIRCUIT COURT
| o Common Pleas
Wllliamsburg

Terry Tisdale , plaintiff, et al VS John Mlchael

Case Caption: Mitchum , defendant, et al

. DocUment’(§)‘Subm|t’tﬁi: - — Order/Dismissal Order/Dlsm'iesal -
Filed by or on behalf of: : o George Mcfaddin -
This notice was automatically generated by the Court's auto-notification system.

The foIIowmg people were served electronlcally

William Evan Reynolds for John Mlchael Mltchum
~etal

Eleazer R. 'Carter for Terry Tisdale

Ernest Joseph Jarrett for John Mlchael Mitchum
~etal

The followmg people have not been served electronlcally by the Court Therefore they must
be served by tradltlonal means:

| ¥S005YdO9L0ZHIASYO - SYITd NOWNOD - DUNESINVITIIM - WY £2:6:90 290 £10Z - G314 ATIYOINOHLOT TS

" The Carter I__aw Firm
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THE STATE OF SOUTH CAROLINA
. In The Court of Appeals

\ APPEAL FROM WILLIAMSBURG COUNT3 Yy

Court of Common Pleas «.(“ ECEEVE .

. R. Ferrell Cochran Jr., Circuit Court Judge

George M. McFaddin, Jr Circuit Court Ju

Appellate Case No. 2017-002617
Case No. 2016-CP-45-544

Terry Tisdale as Guardran for Amber Lynn Bush and Terry Trsdale in her rnd1v1dual
© capacity,........ SLTTTTTTITvrproy TS R N Ceereeanen Appellant

.. V.

John Mrchael Mrtchum as personal representative for the Estate of Susan T. Mitchum and
John Mitchael Mitchum in hlS 1nd1v1dual capacity,........ P Respondent

'MEMORANDUM WITH CITATION OF AUTHORITIES

“In aecordance to South Carollna Appellate Court Rule 240(0)(2) the Respondent hereln
submits this memorandum with citation of authorities in support of the Respondent’s Motion to
‘Dismiss. The: Respondent has relred on the following authorities in submrttrng said Motion to
Drsmlss : '

o l) South Carolina Appellate Court Rule 203(b)(1) .
© 2) USAA Prop. & Cds. Ins. Co. v. Clegg, 3778.C. 643, 651, 661 S.E:2d 791, 795 (2008)
3) Elam v. S:C. Dep’t ofTranSp 361 S.C. 9, 14-15, 602 S E 2d 772 775 (2004)

4) Hzllv S.C. Dep’t ofHealth &Envtl Control, 389 S. C 1, 21 698 S.E.2d 612,623
(2010) :

b 5) leler V. State 388 8. C 347 697 S.E.2d 527 (2010) S S
6) State v. Devore 416 S. C 115 784 S E. 2d 690 (S.C. App 2016) |
7) Foster V. State 298 S C. 306 379 S. E 2d 907 (1989)

Pa'ge 1of2
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January 6, 2018

" Kingstree, South Carolina W. Evan Reyholds, Esquire

' South Carolina Bar No. 102352 . (
JENKINSON, JARRETT & KELLAHAN, P. A.
Post Office Drawer 669 '
Kingstree, SC 29556
Ph. (843) 355-2000

- Fax (843) 355-2010 _
ATTORNEYS FOR THE RESPONDENT

!
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" THE STATE OF SOUTH CAROLINA
""" "In The Court of Appeals o

APPEAL FROM WILLIAMSBURG COUNTY
: Court of Common Pleas

‘R, Ferrell Cochran Jr., C1rcu1t Court Judge _
GeorgeM McFaddln Jr.s Crrcu1t Court Judge _

: JA
S | | C Nog 2073
N WP TN On‘of,q
Appellate Case No: 2017 002617 ‘ ppga/
Case No 2016 CP 45 544 - L
Terry Trsdale as. Guardlan for Amber Lynn Bush and Terry T1sdale in her 1nd1v1dual o
: capacrty,....,...;-...;-.,'..K.,. ..... T N N PP S oo ’{.‘:..Appellant '
N J ohn M1chae1 Mrtchum as personal representatwe for the Estate of Susan T. Mltchum and .
- -John Mrtchael Mltchum ini h1s 1nd1v1dual*capac1ty,....'.:;.;:_.._'..1.. ...... e ..... Respondent

CERTIFICATEOFSERVICE i

‘I W Evan Reynolds hereby Cel‘tlfy that -I/have served a copy of the Respondent s Motlo‘f R ’

- to Dtsmtss on the below stated partles at the stated addresses by plac1ng a copy of same on J: anuary;_x_ '

| - 8, 201 8, w1th sufﬁcrent postage attached thereto 1n the Umted States Ma1l addressed as follows

- .l,"EleazerR Carter Esqurre L ;l - Terry T1sdale S
01058 Brooks St. L T 4993 Martrn Luther K1ng, Jr Blvd
R ’Mannmg, SC 29102 S Salters ' o E

: "-Januaryi8,f20l8. : ‘ ¢
o e .W. Evan Reynolds Esq . S

- JENKINSON JARRETT & I(ELLAHAN PA
- P.O. Drawer 669 R

o Kingstree, South Carohna 29556

L f;Ph (843) 355 2000 o

© Fax (843)}3552010 ¢

. _"ATTORNEYS FOR RESPONDENT
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% Jenkinson, Jarrett & Kellahan, PA

ATTORNEYS AT LAW

% 120 WEST MAIN STREET ¢ POST OFFICE DRAWER 669 * KINGSTREE, SOUTH CAROLINA 29556 W. E. Jenkinson, 11
'TELEPHONE (843) 355-2000 * FACSIMILE (843) 355-2010 » ToLL FREE 1-888-354-7417 Ernest J. Jarrect®
www.jenkinsonlaw.com Jennifer R. Kellahan**

: J. Thomas Thompson
January 8, 2018 William Evan Reynolds

*Certified Family Court Mediator

. e, . **Certified Circuit Court Mediator
The Honorable Jenny Abbott Kitchings % ECE{K)’P

Clerk, The South Carolina Court of Appeals ' JE.D

Post Office Box 11629 JAN n

Columbia, SC 29211 09 2613

=C Courtof Appegy

Re: Terry Tisdale v. John Michael Mitchum 3

Appellate Case No. 2017-002617
Dear Ms. Kitchings:
Please find enclosed the following documents:

1) Original and six (6) copies of the Respondent’s Motion to Dismiss
the appeal in the above captioned case; further containing

2) Original and six (6) copies of Certificate of Service on all parties
and Memorandum with Citation of Authorities.

Please find enclosed my firm’s check in the amount of $25 for filing fees.
By copy of this letter to opposing counsel, I am serving them with a copy of these
documents." ‘

We appreciate your continued cooperation.
With warm personal regards, [ am

~ Very truly yours,

W. Evan Reynolds
evan@jenkinsonlaw.com
WER/ “
Pc: Eleazer R. Carter, Esquire
Terry Tisdale
John Michael Mitchum
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