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This matter i$ before this court on motions undei R_uleSé(,e) of the South Carolina Rules
of Civii’Proce_dure by all patties in this matte,i';' A |
A)I will first address those issues raised by ,the Defendellt Robert’ Bryant.;ﬁarwell,,
| ’ihdividually and as the Personal Rep;jes',entat,i_v.e of the Est_ate of David W. Harwell, in as
'hitich as that party was the movhtg' party hefOre:‘me; | .
L. The Pet'sonal ;Repx'esexttatiye~and the Estate have moved that I recoileider the provisiell in
. my Order which provides foe v'the reduetien-pf the amount that :I awarded hnde;‘:'Rule 11
~and the Frivolmi_s Claims Act by any portion of the Family Court Award-of attorney's fees
' wh10h is actually pald by Ms. Harwell, I was made awale at this heaung that she had paid
nothmg on that awald as of the time of the hearing. Iwas mformed that Ms Harwell had
g been sanic'tlon‘ed by the 'Fahjlly Com't for filing the-same actions that_»Were complained of
in the Motion before me in this matter. "Thts Family Court ac'tioh resulted 1n hel_' beihg |
' ordexed to pay attorney's fees 0f $25,000.00, and-she \yas tobe jailed for a petiod of 45
) datys for eohtempt. Iam aware that she -Seil'yed a p_Ortidn‘ (abo'u't 18 daye) ot‘that S_én,tcnce.
In settmg the appr opriate measure of Sanctions to be assessed in a case- |
| under Rule 11 or the Fuvolous Claims Act the amount of costs and attorney's fees
incurred is certainly a factor to be considered by a court. Rule 11 seeks of a r'e_aso‘nabte" ,
‘costs and atiorney's fees may. be assessed. The Friviolous Claims aet talks of an |
assessment-of all or a portion of the attorney's fees mcurred in defendlng a claun be a
p0331ble award. ‘One my concerns in is matter: is that the issues in the Probate Comt ‘this
court and the Family Court invdlve the filihg and rerits of the same claims. In sorie
' ‘a,rees_ the facts and the legal ergumentjs over lap. Furthe_r, I was nqt'given any ;_i_nformetion

as to Ms. Harwell's financial ability to pay sanctions. Certainly that is a facto‘_’r to consider



:when considering the issues addressed recently in the Pee Dee He"alth Care case. In that
undel Rule l 1, SCRCP Whlle attorney's fees and- costs are to be conmdeled there are
many othel factoxs to be cons1de1ed The Court made the pomt that the sanctions are
i mtended to end the l1t1gat1on anc'l to pxevent the ﬁlmg of future fuvolous actlons Me_e ) |
‘Health' Care, P.A. v. Es'tate of Thempson, 418 S8.C. 557, 567, 795 S.E.2d 40, 46 (Ct.
K App. 201‘,6"); reh'g .(lehied (Jan, 17, 2017). Tt is my"flnding that the sanctions th‘a'tjl
Ordered will put &n end to the useless litigatioﬁ when taken into considerat‘ioh with all

sanctions imposed in both this ¢ase and in the Family court action.

2. | The Defendant Personal Represéntative asks that this Coutt to clarify the’actiqns taken by
- the Ms, Harwell which are .the subjeet of the sanctions issued by this Count. After a_l‘evieW<
| of my Ordel I would agl‘ee that thls does need clarification, I vlras my intention'to lnclude
: the actions ﬁled by Ms Ha1 well for an Electlve Shme and an Actlon fm Rennbmsement
- for the ob1tua1 y written by her as partof the actlons for whlch there was ho Justlﬁcanon
'Ms Har well had walved any claims agamst the Estate in the F amlly Court Orde1 that she
agreed to. Until and unless that Orde1 is vacated itis the Ordex that bmds her. It was
4ijmproper for helj to begin any actlon fol"these items agamst the Estate. To th1s }.extent my.
previetls Order is hereby amended to include these actlons as imiﬁroper ahc_l frivol_qus and:
therefore the proper subj ectfbr sanctions. |
3. The Defendant seeks to have this Court revisit and reconsider its rulings and 'ﬁndings
concetning Dedre Edmonds. I have reviewed my findings and l'tllings arid see no basis .
ypon WhiCh I'would ‘chang‘e or amend my Ordel‘ conce"rhing these rulings.
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4, The Defendant asks the Court to reconsider its finding and rulings in regard to the Death
» Certificate issue. Specifically, that the omission (;f the surviving spouse on the Original
Death Certiﬁcaté prevente& Ms. Harwell from receiving certain benefits to which she was
] enfitled which they dispute. This information and finding was taken by this Court from
~ testimony given in the Family Court by Ms Harwell é_nd repeated.in certain Afﬁdav’its
submitted by Ms. Edmonds. This testimony was to the effect that this omissiq_h in the
| Death Certificate delayed her-receiving certain of her benefits. In any case, it was the
- ruling of this. Court that as soon as this death certificate matter-was pointed ouit to the
Personal Representative, it should have been researched and corrected. This d‘id not
happen and is the basis for this Court's rulings concerning this issue. Therefore, I do not
amend or alter my rulings on these_ mattets.
B Y‘Ne)-{t I will consider the issues raised by Third Party Defendant Deidre W. Edmonds in
her Rule 59(e) Motion for Reconsideration. |
L1 Slle raises the issue that the claim for reimbursement for the obituary was not a
ﬁ‘iVOiOUS 'cl_aim. This court made that finding based on the fact that Ms. Harwell haq Waivéd any
and all ¢laims, including future claims that she might have had against David Harwell or his
estate. Her decision to run and altélnate obituary was made by her with f\il_l knowledge of this
waiver of past, current and future claims. When she ran the Qbituaryshe was in .no positién to
bind the estate or to contract on it's behalf. I see no reason to amend my ruling that the claim
should not have been made and was without legal basis. I am not avvare of any case or statute
that allows a family member or an in-law to take indepénde_nt actions that create a legally
binding obligation on the p_aft of an estate unless that person has been given the legal authority to

do so. Iknow of no such authority in this case.
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2. Seeond_ly., .she questions the ammount of the award of attorney's fees or sanctions issued
in 'th'i.s lnettel'» I iiave considered the usual factors in awarding attorney's fees such as the nature
'fiiand complex1ty of the action , the plofessmnal standmg of the attomeys mvolved the f
contlngency of the actlon, the results achleved the custommy fess for sumla1 sér v1ces and the
.txme necessarily expended in defendmg the actlon

In awa1dmg the sanctions that I did also consider what amount of sanctions would assure
that the action would be ended and the future conduct of such a nature would be dlscouraged

The sanctions :-aWarded against Ms. Edmo_nds of $5,_0_00.00 wou]d amount to 20 hqurs of
legal worlc if _bjﬁed at $250.00/ per hour. That amount of time and that level of compensafion is
r:fonnd by this court to'Be i'easonaﬁie concerning this -i_ss'ue\_ given the work in this matter that this -
court has observed, the cbmple'xities of the case, fhe results achieved and the prefession_el |
standmg of counsel »invd‘lved. Fui:'th'e_r, the eourt ﬁnds-‘that tlﬁs ‘amount'w‘ould also serve to
discourage fqtnre actions such as this. Therefoi'e, this court hias détermined tnat_the. Sancfiens

awarded are proper.

C) Finally, I will consider the issues reised by Deborah B, Harwell in her Rule 59(e) Motien to

Reconsider.,

- 1. Ms. Harwell raises Sevenal issues of fact which sne saysare not disputed. The Court
 has reviewed the four such factual issues that she raises, and aftet reviewing these matters finds
that they do not provide a basis to.amend it previous Order concerning these issues.

2. Next she raises the 'issue that she was incarcerated by the Family Court and that this
fact should negate fhe need for sanctions coricerning the matter before fh'is Couﬁ. First of all it

vshOuIAd be noted that this court did take the actions of the F_mnily Court concerning costs and




attorney's fees by giving her a credit for those fess and cost against the fees and court awarded by
this court in this case, However, her incarceration by the Family Court was for contempt. This
court has made no finding of Contempt against her and the issue is not before me in this case.
My éanctions are for misconduct under Rule 11 of the_SCRCP and the Frivolous Claims A‘ct.
Therefore, the actions by tlie Family Court in connection with a conteémpt citation woliid not
preciude this court's action in the inatters before me, but weie considered by me aloil,gr ‘with other
factors in reaching my conclusions inthis matter.
| 3 She next raises the issue of her inability to pay sanction being the only e\iidcnce_ in the
record as precluding the issuance of any monetary sanctions in this matter against her. This court
noted that there was ample évidence in the record that Ms. Harwell had received a substantial
inarital settlement from Judge Harwell including a mountain home that was unencumbered. She
' 'indica_ted'that she made numerous attempt to employ attorneys and never mentioned that a lack
of funds i;r_evéixted her from doing so. It appears to the coust that she was able to afford and
employ attorneys at the time of this actii)n. | |
| 4. She raises the issue that the Court found that she was motivated by an ongoing
personal dispute with the heits qf David Harwell, The Court's finding in this regard was based
on thc lack of communication that‘was apparent from the ha_ndlirig of the death cetrtificate iSsue,
the refusal to allow Ms, Harwell to view the body of her husband at the funeral home, ._a‘n‘d
observations made by the Court-during the hearing. These dispuites seem to be mutual in nature
but did exist.
5. The court's finding that as Ms. Harwell proceeded to make her claims i the Probate
Court that she was disregardin'g .Otders of a court were based on the fact that there was and stil is

a valid Family Court Order in effect in which she had spec_iﬁc_al'ly waived the very claims that



she was advancing without having had that Order set aside. This conduct justiﬁes this court's
findih'gs in this regard.

"IT IS SO ORDERED:

(SEAL)

Spartanburg, SC | | .
iy y . ’;‘. . . ";-' .
7/?7/;/ Rog/e{._Couch, Circuit Court Judge -
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