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STATE OF SOUTH CAROLINA
'COUNTY: OF CHARLESTON .

ANDREW AND KIMBERLY
MCINTIRE,

PLAINTIFFS,
VS.
SEAQUEST DEVELOPMENT

COMPANY, INC.; RED BAY
+ CONSTRUCTORS CORP.;

BENZENBERG CUSTOM CABINETS,

INC.; JONATHAN MARSHALL
CONSTRUCTION; COASTAL
WINDOW & DOOR CENTER OF
CHARLESTON, LLC; CAROLINA

WINDOW & MILLWORK, LLC N/K/A
CAROLINA WINDOW & MILLWORK -

OMNI GLASS INDUSTRIES, LLC;
SOUTHCOAST EXTERIORS, INC,;

MICHAEL CASTEEN D/B/A CASTEEN

- CUSTOM CABINETS; QUALITY
CEDAR PRODUCTS, INC. OF
‘MICHIGAN D/B/A MICHIGAN
PRESTAIN CO.; COASTAL
PLUMBING & GAS, LLC; FOAM
. INSULATION CO. INC.; JERRY
COMER D/B/A JERRY'S TILE &
MARBLE, LLC; LOWCOUNTRY

FIREPLACES, INC.; CAROLINA PEST

SOLUTIONS, INC.; NEW SOUTH
CONSTRUCTION SUPPLY, LLC,

DEFENDANTS.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASE NO. 2016-CP-10-1833

DEFENDANT SEAQUEST
DEVELOPMENT COMPANY, INC.’S
MEMORANDUM IN OPPOSITION TO
PLAINTIFFS’ MOTION TO STAY AND
- TO COMPEL ARBITRATION “

SEAQUEST DEVELOPMENT
COMPANY, INC,,

THIRD PARTY PLAINTIFF,

VS.

- ARCHITECTURAL PRODUCTS OF

CHARLESTON, LLC; SEALTIGHT OF
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SOUTHbAl{QLiNA, LLC, )
) .
) .

THIRD PARTY DEFENDANTS.

Defendant Seaquest Development Company, Inc. (heremafter “Defendant” s by and ’
through its undersigned attorneys, respectfully submits this Memorandum in Opposmon to:
Plaintiffs’ Motion t_o-Stay and to Compel Arbitration. Defendant is entitled to an Order denying;x;; ’
Plaintiffs’ motion as there is no agreement to arbitrate the disputes ouﬂine_d;_i:rx.\;v?iaintiﬁﬁfs_‘?:;;‘i__“
Complaint, and Plaintiffs .hav;—waived any right they may have had to compel arbitrétibrr; .
Background . : o - * ol
On or about August 22, 2007 Defendant and Plaintiffs entered into a contrgc;t' for th;'

construction of a single family residence located at

(Contract attached hereto as Exhibit “A”). Defendants acted as the general contractor and work | ' o :
was perfonned.through subcontractors, the majority of which are named as direct def_endants d‘r '
third-party defendants to this action. The Certificaté of Occupancy for the resxdeﬁce was 1ssued '_

on September 25, 2008. (Cernhcate of Occupancy attached hereto as Exhibit “B”) Plamnffs -

filed thxs Iawsu1t on April 8 2016 wherem they set forth the follovwng causes of actron agamst

Dgfenc_lant:_ Ncgirgenqe and Gross Neghgence; ~?¥¢39P Qf Warranty of Habxtabrirgy;gNeglrgpm
' Misrepresentatio‘rr and Constructive Fraud, and; Breach of Wan'ant; of Good anc?Wm*kmanhke e
Work. (Complaint attached hereto as Exhibit “C”). On or about July 15, 2016 praiﬁﬁﬁ*s moved
o stay there own action to compel arbitration. . ‘: e Fove ey F
| Standard BT .r "
bouth Carohna hag codifi ed the enforceability of arbltratlon agreements- 1.;5 S C. Codea'““ ."jx :,

Ann. Sec 15-48-10(a), which states: _' . ) : J,- ’

A mmen agreement 10 Submrt any exrstmg, controversy to arbxtratron o . a
provision in a written contract to submit to arbitration any controversy thereatter

2 |
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‘arising between the parties is valid, enforceable and irrevocable, save upon such -
.grounds as exist at law or in equity for the revocation of any contract. Notice that -

a contract is subject to arbitration pursuant to this chapter shall be typed in ..

underlined-¢apital letters, or rubber-stamped prominently, on' the first page of ‘the
_contract and unless such notice is displayed thereon the contract shall not be
subj ect to arbitration.

‘The questlon whether a claim is subject to arbitration is a matter for Jud1c1al

_K-determ1nat-1on Zablnskr V. Bnght Acres Assocs 346 SC 1580, 553 SE2d 110 (2001)i
- ’Arbltratlon is a matter of contract law and general contract prmmples of state law apply to a',i,i

' courts evaluat1on of the enforceability of an arbitration clause. Simpson v. MSA of Myrtle

‘Beach Inc 373 S.C. 14, 24, 644 S E.2d 663 668 (2007) Like other contracts, a.“rbitration‘_

_c_lause_s wlll be enforced in accordance with their terms. Zabinski at 592.
| Argument -

-I_'. . Walver

Plalntrffs have wa1ved any rlght they may have had to demand arb1trat10n Althoughg:f:v ,

_South Carolma favors arbrtratron the rrght to enforce an arb1trat1on clause may “be: wa1ved

'-;"' f‘f_':f"'Rhodes v Benson Chrysler—Plvmouth Inc., 374 S. C. 122 126, 647 . S E 2d 249 2515
(Ct App 2007) “[T]o estabhsh warver a party must show prejudrce through an undue burdeniﬁ“ h

caused by delay in demandmg arb1tratron »- Gen Equm & Supplv Co.. Inc v Keller nggmg &

Constr. sc Inc., 344 S.C. 553, 556, 544 S.E. 24 643, 645 (Ct App.2001). No set rule, exists “as‘ |

- to what constrtutes a warver of the nght to arbltrate the quest1on depends on the facts of each5 ’,

_'~:case ” Lrbertv Bu1lders Inc V. Horton 336 S. C. 658, 665 521 S.E. 2d 749 753 (Ct App 1999):.-

‘V"'(quotmg Hvload Inc. v. Pre—Engmeered Prods Inc 308 S C. 277 280, 417 SE2d 622 624;'

"(Ct App 1992)) Our courts consxder the followmg three factors when determmmg whether a‘ ;

party ‘has walved its right to compel arbrtrat1on

3
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. (1) whether a substantlal length‘of t1me transplred‘between the commencement_of_
the actron and the commencement of the motlon to: compel arbltratlon (2)-'7- o
whether the party requestmg arbltratron engaged in extensrve d1scovery before '

moving to compel arbitration; and (3) whether the non-moving party was

- prejudiced by the delay in seeking arbitration. Rhodes, 374 S.C. at 126, 647 .
SExat2sl. Ea
“To establish prejudice, the non-moving party must show something lnbfe' than H‘mere.
'inconv,enience.’_ ” Id. at 127, 647 S.E.2d at 251 (quoting Evans v. Accent Manufactured' Homes, 3
Inc., 352 S.C. 544 550,575 S.E.2d 74,76 (Ct App.2003)). “Of course, cases do not always ﬁt_
, neatly into clearly deﬁned categones Wthh is why our law res1sts a formularc approach and
: 'motrons to compel arbitration are resolved only after a fact-mtenswe inquiry. Accordmgly, each

AN

_case turns on 1ts partlcular facts > Rhodes 374 S C at 127 647 S.E.2d at 251—52 (mtemal%

cntatlon omltted)
Upon 1nformat10n and behef Plamtrff engaged Apphed Bulldmg Scrences as the1r

= hab111ty experts to 1nvest1gate and document the alleged defects at the home Upon 1nforrnat10n:5'~'

SR - N S

and behef Apphed Bulldmg Sctences performed destructwe testmg and documented the results g
wrth photographs and/or field notes m anticipation: of htrgatlon Upon 1nformatlon and Abellef
Applied Building Sc1ences produced a scope of repair for the alleged defects in the home Upon »
informationand belief Plaintiff engaged a contractor or contractors to perform the repai‘r‘slto':?the:
| alleged defects at the home Plamtrff undertook these actlons related - to lltlgauon w1thout:;"~
o "demandmg arbrtratlon and w1thout complymg w1th the South Carolma Notice and Cpportumty to"'.?

Cure Construction Dwellmg Defects Act SC Code Ann § 40-59- 810 et seq Upon§

information and belref the repairs to Plaintiffs’ home are completed

4
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Plamtlffs’ ac‘tionsl donot ‘_pas\'s‘ the ﬁrst ‘tvvo‘fac'to’rs of the Court’s test fordeterrmmng
, whether a. party has walved its rlght to compel a.rbrtratron lj A substantlal amount of tlme;
| transplred between the trme ‘Plaintiffs engaged hab1hty and repalr experts and the timie they\_r |
moved to compel arbitration. In fact, Plaintiffs waited until the repairs to their home were
. - substantially completed before they (improperly) demanded arbitration. 2) Prior to r.r_lov-ing. to;

compel arbitration, .,Plaintiffs~ engaged . in_extensive discovery through their,~._liability' expert, -

Applied Building Sciences.

Plaintiffs’ delay in seeking arbitration has prejudiced Defendant, thereby failing the third, =~ -

factor of the Court’s test for determining whether a party has waived its ‘right to compel
_arbitration. Plaintiffs engaged in extensive investigation, discovery, and repairs to their home',jw' ‘
o : v\;ithout' giVln'g nOtice ‘to’:Defendant and‘?vvit'hont 'demanding arbitration. As' 1tstandsnow i

Defendant cannot 1nspect 1nvest1gate or test the alleged defects which Plamtlffs have forever :" o

"destroyed Furthermore Defendant w1ll be ‘re31gned to rely on the 1nspect10ns and anestxgatlonsrt ,,:_'A "

of Plamtrffs experts Relymg on an- opposmg party s experts is an undue burden and the very-

v;deﬁmtlon of prejud1ce Had_ Pla1nt1ffs demanded arb1trat1on when they first dlscovered alleged_l‘

‘defects or. whenittﬂ_y :ﬁrs engaged llablhty | experts to perform thelr mvestlgatlon then:_

* Defendants would have had the opportumty to 1nspect 1nvest1gate or test the alleged defects
Plaintiffs’ delay in demanding arbitration is not just mere inconvenience, but it has signiﬁcantly
-~ ~and s substantrally prejudlced Defendant et PR

The sum effect of Plamtlffs actlons is that they have walved any and all nghts they may' :, /

- have had to demand arbltrat1on S

5
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L SC Code Ann. Sec 15 48- 10(a) is Inappllcable to Plamtlffs Tort and‘
Warranty Clalms .

Section 8. l .2 of ‘the Contract attached lhereto as’ Exh1b1t. “A” makes 'reference to' and_":': f
incorporates AIA Document A201-1997. (AIA Document A201- 1997 Exemplar attached hereto
as Exhibit “D”). Section 4.6.1 of Exh1b1t “D” states that “[a]ny Claim ansmg out of or related to
the Contract be subject to arbltratlon Sectlon 43.1 defmes “Cla1m” as “a demand or, _
:assert1on by one of the parttes seekmg, as a matter of nght adjustment or 1nterpretat1on of
Contract terms, payment of money, extension of time or other relief with respect to the terms of
the Contract The term “Clarm” also mcludes other d1sputes and matters in questlon between the
Ow_ner and Contractor arising out of or relatmg ;to the Contract. -l

Based on the language of the arbltratlon provrs1on and the definition of ¢ claim*’ 1tls cl'ear : '_

that the arbltratlon prov1510n is meant only apply to 1ssues and dlsputes related to the contract A

P

e 1tself not to drsputes related to alleged defectwe construct1on Wthh sound 1n tort and/or?"” .

{0 -

warran’tyv
Arbltrauon isa matter of contract and a party cannot be requ1red to submrt to arbrtratlon -

- zany dlspute that the party has not agreed to submlt Zab1nsk1 at 596 “Arbltratlon rests on the ,

agrcement of the partles and the range of 1ssues that can be arbltrated is restrlcted by the terms
of the agreement ” 1d. at 596-97. Our Supreme Court has noted that the followmg test has been

used to determine whether a particular tort claim falls within the scope of an agreement to.
 arbitrate: o
The test is based on a" determination whether the particular tort claimi is 'so--

interwoven with the contract that it could not stand alone. If the tort and ,contr‘:_act;' o

claims are so interwoven, both are arbitrable. On the other hand, if the to'rt'c_lai_m " L

6
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is completely independe'nt of the”contract and could i be maintaiii"ed; Wlthout |
L | reference to the contract the tort claim 1s not arbitrable | .
Id at597n.4. | .

Plaintiffs’ tort and warranty claims stand alone in this litigation. In fact, Plaintiffs’ tort
and warranty claims are so completely independent of the contract, that Plaintif_fs‘r'did not-even -
sue under a breach of contract*.theory;_‘Clearly, Plaintiffs’ tort and warranty\;claim_'js canbe .-
maintained without reference to the contract, thereby rendering the tort and war'ranty'- claims not
arbitrable.

III.  Plaintiffs are Contractually Barred From Demanding Arbitration ™ -

Plaintiffs aré attempting to invoke provisions in the 'contract to compel arbitration.,"
"Spemﬁcally, Plaintiffs claim that Section 4 6 of Exhibit “D” reqmres arbltratron between them
and-Defendant. Plamtlffs have failed to demand arbltration in accordance with, the \iery sectron
Cof, which they' aic-; attempting to avail ithe\msel\kzes: Paragraph 4.6. 2 states that a demand for
arbitratlon must be ﬁled in wr1t1ng W1th the opposmg party and with the Amerioan Arbrtra’uon.:
Assocration Plamtlffs have done nelther and therefore any purported demand for arbltration to

:vdate is improper»and 1nva11d | . . | | | o
| Paragraph 4 6.3 of Exhrbit “D” states that a “demand for arbitration- shall be made :‘."."?
within a reasonable time after the claim has arisen...” Plaintiffs still have not made a demand for
arbitration pursuant to the contract.’ As it stands now, Plaintiffsg could not possibly comply ‘With_‘ .
‘the .-“reasonable time”'requirement "because-’they have alreadygdiscovered'alle'ged".[de'fects ‘thatjf.’:"
could have given rise to a- “Claim l 1nvest1gated that claim, retained counsel retarried experts -:-.

" and completely repa1red all the alleged defects they believe to be arbitrible. Accordmgly, they;

are barred from demandlng arbltration. o

7
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‘ 'Paragraphl'4.6;3':bf Exhlblt“D” éoes onto reference statdtes of l1m1tatlons for demandmg
- arbitrationf Sneclﬁcally; Paraigraph‘?l}éﬁ*'states:ithat “ln no event;shall [an arbltratlondemand]be
made after the date when the institution of le'gal or equitable proceedings based' -dn'such Cla1m
would be barred by the applicable statute of limitations as determined pursuant to Paragraph
13.7.” The applicable statute of lnmtatlons for the claims brought by Plaintiffs is three years as .-
set forth in S.C. Code Ann: §. 15- 3- 510 et seq. Paragraph 13.7.1 3 states . that “As to acts or
failures to act occurring after the relevant date of issuance of the final Certif'lcate for Payment,.
any. applicable statute of limitations shall commence to run and any alleged cause of action'shall

be deemed to have accrued...” Accordingly, Plaintiffs’ demand for arbitration had to have been
made sometlvme pr1or to 2013 Here we are 1n October of 2016 and no proper; demand for' o
arbltratron has been: made by Pla1nt1ffs The 'statute of llmltatlons to demand'a.rb1trat10nr as

. calculated by the contract.and by the arbrtrat1on clause contalned therem has run. Plamtlffs are‘;';c"

% "?"”therefore barred by the statute of -hmrtatlbns frbm demandmg arbltratlon o EH '; -
| ‘. | . .Conclusmn | |
Ba'se'd-E on 'lthe 'abt)ve arguments authonttes and' evidence, Defendant Seaquest:} "
-'Development Company, lnc is entltled to an Order denymg Plam’uﬂ‘s Motlon to Stay and tofl";
Compel Arbltrat,lon.' ) .. o | o n N

[Signature Block to Follow]

8
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_YOUNG CLEMENJRIVERS, LLP

By _

Edwaf D. Budkley, Ir.

Jason'A. Daigle

P.O. Box 993, Charleston, SC 29402
(843) 720-5436

- ebuckley@ycrlaw.com . I
- jdaigle@ycrlaw.com ~ ;o :
, "Attorneys for Defendant Seaquest: Development
Company, Inc. : o
Charleston, South Carolina .
Dated: [U-13- [(’
' CERTIFICATE OF SERVICE

I hereby cemfy that a copy of the foregomg memorandum wasA'_ i
emailed and hand delivered to all unsel of record in this

L procepdi}g this U daydr OCk) 2046 .
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Thé American Institute of Architects is pleased to'provide this sample copy of an AIA Contract Document for educational purposes. Created with the
consensis of contractors, attorneys, architects and engineers, the AlA Contract Documents represent over 110 years.of legal precedent

-

. .
s

[

1997 EDITION

Consultation with an
Atorney is encouraged
with respect to its

- cofmpletion or modification.

This document has been
approved and endorsed by
* ‘The: Associated General |
V Confractors of Amerlca

©1987 AIA® o

MA DOCUMENT A2°'l-'|997

GENERAL CONDlTlONS
OF THE" CONTRACT FOR

CONSTRUCTION :
gggueni wzth lhe AIA logo prmte’d in red. An ongmal assures that

" The Amencan Insmuté
of Archnects
1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

£ U mted States and will subject the violator to legal prosecution.
Ates % copyright laws and will subject the violator 1o legal prosecution.

Reproduced with permission of The American Instltute of Architects, 1735 New York Avenue NW Washington D.C. 20§
purchase AlA Contract Documents, visit www.aia.org.
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“The American Institute of Architects is pleased fo prd\/idé this-sample cdpy'pf‘én‘»A'lA Contract Document for educational ph'r'p'ﬁsei Created with the - -

~ - consensus of contractors, attorneys, architects and ‘engineers, the AlA Contract Documents. represent over 110 years of legal preced\ent'._ T
¢ AU o o : : ‘ R . M P W ‘
INDEX - ) Architect’s Authority to Reject Work' :

Acceptance of Noncoriforming Work 351,4.26,1212,12.21

9.6.6,9.9.3,12.3 ’ Architect’s Copyright
Acceptance of Work 1.6 .
9.6.6, 9.8.2, 9.9.3, 9.10.1, 9.10.3, 12.3 Architect’s Décnslons

Access to Work
316, 6.2.1,12.1

Accident Prevention
4.2.3,10 o
Acts and Omissions® . .
3.2,3.3.2, 3.12.8, 318, 4.2.3, 4.3.8, 4.4.1, 8.3.1, 9.5.1,
10.2.5, 13.4.2, 13.7, 14.1
Addenda
LLL, 301
Additional Costs, Claims for
4:3.4, 4.3.5, 4.3.6,6.1.1,'10.3
Additional Tnspections and Testing
9.8.3,12.2.1,'13:5 !
Additional Time, Claims for
4.3.4,43.7,8.3.2
ADMINISTRATION OF. THE CONTRACT
o _ 31349495
P o . Advertisement or ]nvxlauon to d
o ' ’ IRB] d
’ Aesth'etic Effect
CTad 13. 45 e

o Allowances
) s‘Aa

J chnect s Re]ationshxp with ubc
1.1.2, 4.2.3, 4.2.4, 4.2.6, 9.

Altorneys* Fees’

Appllcauons f 318.1,9.10.2,10.3.3

425,738 92&%

Award of Separate Contrag
6.11, 6.1.2

Award of Subcontracts-an

for Poru'o_ns of the Work -

;- C B2 L

149, 11410 Basic Deﬁnmons
S om T

Bnddmg Requirements
L1, 117,5’3‘“&11.

Boiler and Machuaé:%;v

y 11.4.2
: 44, 5.2, 6.3, 7.1.2, 7.3.6, 7.4, Bonds, Lien
1230:315 s 8 » 9.10.1, 9.10. ,12.1 12.2.1,
; ?35?,1359-:’;?2%29%323 203 o prc
Bonds, Perform ce,
grchltecl lell§u§ s of Aulhonly and: 7.3.6.4,9.6.7,9
) esponsxbxmy S Building Permit .
X 2 312:4, 3.12.8, 3.12.10;4.0.2; 4.2.1; 422, uilding Permi
< 4.2 ?34.*7.4210,4212,‘. 13,4.4,521, 37
© 7-4:9.4.2.9.6.4,9.66 .~ . . " Capitalization
©1997 AIA®  Architect’s Additional Services.and Expenses S .
AIA DOCUMENT A201-1997 2.4,1141,12.2.4,13.5.2, 13.5:3'14.24 - . .Certificate of Substantial Completion
GENERAL CONDITIONS
OF THE CONTRACT For  Architéct’s Administration of ‘the Contract ?‘8'3’ 9-8.4, 9‘8"_5
CONSTRUCTION' 3.1.3, 4.2, 4.3.4, 449495 o . Certificates for Payment
: ’ ArchltectsApprovals o . 425429’933‘9495‘9619,
The American Institute  ~ ,4,3”,15],,’,0 2, 4.2.7 . . 9.0.3,13.7,14.1.1.3,14.2.4
of Architects : .
1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
. WARNING: Unlicensed ph pying violates U.S. copyright laws and will subject the violator to legal prosecuﬂén.i

Reproduced with permission of The American Institute of Architects, 1735 New York Avenue NW, Washington D.C. 20006. For more information or to
purchase AIA Contract Documents, visit www.aia.org.
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‘The Amencan Inst|tute of Architects is pleased- to provrde this sample’ copy “of an AIA Contract Document for educatlonal purposes Created wrth the
zconsensus of contractors, attorneys archrtects and engineers, the AIA Contract Documents represent over 110 years of Iegal precedent . - )

Cemﬁcales of Inspection, Testing or Approva] Condmons of the Contract CTe e
13.5.4 . © LML 1LY, 6.L1, 6.1.4 : I
Certificates of Insurance Consent, Written
9.10.2,11.1.3 1.6, 3.4.2, 3.12.8, 3142,412,4345464,932,

Change Orders o 9.8.5,9.9.1, 9.10.2, 9.10.3, 11.4.1, 13.2, 13.4.2
111, 2.4.1, 3.4-2, 3.8.2.3, 3.11.1, 3.12.8, 4.2.8, 4.3.4, CONSTRUCTION BY OWNER OR BY SEPAR
4.3.9,5.2.3,7., 1.2, 73,83191!19103,11412, CONTRACTORS

1144,1149,1212 T .7 LL4, 8

NG
ARSI

i E A
3.11, 4 2.8, 7, 8 }1. 9.3.1. 1, it 4.9 1LL], 3.12.8, 4.2.8, 4.3.9, 7.1, 7.3, 9.3.1.

Construction Sched%es, Contractor’s
1412,}10,317;1@‘3?‘12.2 4.3.7.2,6..3

Subcontracts

q‘ cteSun’a»

BN 1 4,435,445,523,72,73,74,91942, o
'95_14.967.97,1032.1141,142.4,1452 PO
Shivact Sum, Definition of - B R L
%?,;m ' ' A
. C on(FAciTime ) SRR

B 0057, 445,52.3,7213,7.3, 7.4, 811,82, .
83-1,,95197,103211)114}2 .

i &
y 341435710
3 2 8. lﬁi}gz 1338337

@oniractor, Definition of
© 3L6.0.2 .

Completxorr, Subsi’am

4.2?9.8‘\“11 813, 8”"2%3, 4.
9104- 112,137

Comphancgwnh L
1?6.&1“ 3.5.?55‘ '6

Comraclor s Construction deedules

1412,3103111;122,4372613 0199‘7‘”‘“\@

©ontractor’s Employees ’ ) AIA DOCUMENT A20|-'|997
3.3.2,34.3, 381,39, 3182, 4.2.3, 4.2.6,10.2,10.3, GE NERAL CONDlTlONS
1L11,1.4.7, 14, 14.2.11, of THE CONTRACT FOR

CONSTRUCTlON

" The Amencan Institute -

of Archlrects

1735 New York Avenue, N.W.

Washington, D.C. 20006-5292

Contractor’s Liability Insurance
m
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Contractor’s Relauonshlp with Separate Damages, Clalms for

Contractors and Owrier’s Forces S 3.2.3, 3.18, 4.3.10, 6.1.1, 8.3.3, 9.5.1, 9.6.7; 10.3.3,
3025, 3.14.2, 4.2.4, 6,11.4.7, 12.1.2,12.2.4 110, 11.4.5,11.4.7, 14.1.3, 14.2.4

Contractor’s Relationship with Subcontractors Damages for Delay
1.2.2, 3.3.2, 3.18.1, 3.18.2, 5, 9.6.2, 9.6.7, 9.10.2, 6.1.1, 8.3.3,9.5.1.6, 9.7, 10.3.2
11412, 11.4.7, 11.4.8 Date of Commencement of the Work, Definition of

Contractor’s Relationship with the Architect
11.2, 1.6, 3.1.3, 3.2.1, 3.2.2, 3.2.3; 3-3.1, 3.4.2, 3.5.1,
'3.7.3,310, 311, 312, 3.16, 318, 4.12, 4.1.3, 4.2, 4.3.4,
441 447,523,622, 7, 8.31,9.2,9.3. 9.4 5. 9.7,
9.8,9.9,10.2.6,10.3, 11.3,11:4.7, 12, 13.4.2, 135~
Contractor’s Representations
15.2, 3.5.1, 3.12.6, 6.2.2, 8.2.1,9.3.3, 9.8.2

Contractor’s Responsibility for Those Performing
the Work
3.3.2, 3.18, 4.2.3, 4.3.8, 5.3.1, 6.1.3, 6.2, 6.3, 9.5.1
Contractor's Review of Contract Documents
15.2, 3.2, 3.7.3 '
Contractor’s Right to Stop the Work’
97 _
Contractor’s Right to Terminate the
4.310,14.1
Contractor’s Submitials
310, 311,312, 42.7/5.2.), :
© 98.2,9.8.3,99.,9.10;
Contractor’s Superi ntend
3.9,10.2. 6

%’é nd Extensnons ofT
2:3,4.3); 4.3.4 4:37,44.5
7.51,83,9.5.1,9.7., lé'%"%n

,'Contraclor s S_uper\
Procedures
‘122,33, 3.48

Documents and Samples
3

"Drawings, Definition of
L35

‘Drawings and: Specifications;
L11, 1.3,.2.2.5, 3.11, 5.3

Effective Date of Insurance .
- 822, 2 E

Emergencies s&%
4.35,10.6, 14-1~

111, 1147,141 147“ §§3
Equipment, Labor, Matghislsiand
Ba

382,3»152,43.542.611623.

73647.37,7.3.8, 9102, 10.32,10.5,11.3,

111.12211124,135,14 :

'Cumng and Patchmg . 310,312,314, 42 2. 49
. ©1997 AIA® -6.2.5,314 . Lo e 8.2,9.5, 9. 9110215‘%’?‘2.22 5

{AIA DOCUMENT A201-1987 R

L

ENE CONDITIONS Damage to Conslrucuon of Owner or Separale Extensions of Time
gr THFE‘ACLONT;‘ACT Pon  Contractors - 3.2.3, 4.3, 4.3.4, 4.3.7, 4-4.5, 5.2.3, 7,301
. "CONSTRUCTION ?21::,624.9215,10212,1025.106,11|114, ‘ 951971(103\2,10611432
. - Failure of Payment
The American Institute - Damage to the Work™ . L 4.3.6,9.5.1.3,9.7, 9.10.2, 14.1,1.3, 14.271:2513'6"
of Architects 314.2,9.9.1, 10.2.1.2, 10.2.5, 10.6, 114, 12.2.4 :

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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' Fauhy Work ; o : Insurance Compames, Consent to Pamal Occupancy Co

(See Defective or Nonconformmg Work) o sean 4.1.5

" Final Completion and Final Payment Insurance Companies, Settlement with
421, 4.2.9, 4.3.2, 9.8.2,910, 11.1.2,11.1.3, 11.4.1, 1L.4.10 '
1-4:5,12.31,13.7, 14.2.4, 14.4.3 . Intent of the Contract Documents

Financial Arrangements, Owner’s 1.2.), 4.2.7, 4.2.12, 4.2.13, 7.4
2.21,13.2.2,14.L1.5 Interest X
Ftre and Ex 1] ge Insurance o 13.6
2 3 1
: " Interpretation

1:2.3, 1.4, 4.1, 4.3.1, 5.1, 6.1.

Interpretations, Written
4.2.1}, 4.2.2, 4.3.6

Joinder and Consoliddt

Labor and Mafefials;Equip
Wf %‘53?&2 ‘%.g}‘
»i«f

2 92,,9}1 933,941 95-96 97,98 99»
f§113,11 4.1.5,11.4.6,11.4.10, 12.2, 13.5, 13.7, 14

Matertal Suppliers
312, 424,4&6 5:2:1,9.3, 942 9.6,9.10.5

Tials, Labor, hqurpment and
7113, 116, 1.6.1, 3.4, 3.5.1, 3:8.2; 3.8.23, 3.12, 313,
3151, 4.2.6,427, 521, 6.2.1,7.36,9.3.2, 933,
9.5.1.3,9.10.2,10.2.1, 10.2.4, i4.2.1.2

ST o997, ata® s L
,Means, Methods, Techniques, Sequences and ~ AIADOCUMENT A20|-1997

Y res of Constructi
p ocedu es 0 ion LGENERAL CONDITIONS

+331, 31210, 422, 427, 9.4:2 OF THE CONTRACT FOR

MechamcsLten - CONSTRUCTION B
4.4.8 :

The Amerrcan Insmute

of Archrrects )

1735 New York Avenue, N W,

Washington, D.C. 20006-5292

copyright laws and will subject the violator to legal prosecution.
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Mediation v ' Owner’s Loss.of Use Insurarice
4.4), 4.4-5, 4.4.6, 4.4.8; 4.5, 461462.831105 11.4.3
Minor Changes in the Work Owner’s Relationship with Qubcontractors
111, 3.02.8, 4.2.8, 4.3.6,7.), 7.4 1.1.2, 5.2, 5.3, 5.4, 9.6.4, 9.10.2, 14.2.2
MISCELLANEOUS PROVISIONS Owmer’s Rightito Carry Out the Work
13 2.4,12, z@ﬁ’r‘.;,%z 2

Modifications, Deﬁmuon of Owner’siRightito Clea.n Up
AR : N
Modifications to the Contract
111, 11.2,37.3, 315 4.3 4.2, 523,7,831 9.7,
10.3.2, .41

onstruction and to.

Mutual Responsibility’
62

Nonconforming Work, Acceptance of
9:6.6,9.9.3,12.3 .

Nonconforming Work, Rejection and Correction o
2.3, 2.4, 3.5.1, 4.2.6, 6.2.5; 9.5.1, 9.8.2, 9.9.3,:9:1
12.21,13.7.1.3 o g

Notice . £

22, 2.3, 2.4, 323, 3.3, 3.7.2, 374
4.4.8, 4.6.5,5.2.1, 82.2,97,91%§
111.4.6,12.2.2,12.2.4, 3.3, 13.5.1°13!

Nouee, Wntten )

1.11, 1.6, 22‘.5:5335..);& S¥300, 3.173 4

tial Occupancytor Use i
9-6.6,99,11.4.1.5

9.10. 3, 1}7, . 3, l4~24
Payment, Failure of E@};
'4.3:6, 9513a97»9102£4~
‘Payment, Final 5
42429, 432,9.82,9)
11.4.5,12:31,13.7, 14.2.4; 14.4:
Payment Bond, Performance Bo
7364,967.9103,114.9

12,2, 13.5.2,

:Services Required of the
5 si‘lzmmo 427,433,61 3

PCB
10,31
Performance Bond and Paym e

.2.,4.29.436,447,521 524, 5.41,

' ) 61,63,721731,822 831931932.951s' v 7%64,96.7,9103,
: ©1937  AlA® 9.9.1,9.10.2,10.3.2, 1113, 1L3.1; 11.4.3,11.410,  ° Pérmits, Pées and Notides
‘AIA DOCUMENT A201-1997 | 12.22,12.3,13.2.2; 14.3,14. 4 . . ] " 2.2.2,37,313,7.3.6.4, 1054
gf ?5?’? Loicr’ggg_' (r)g ; * QGwner's Financial Capability .~ - “PERSONS AND:PROPERTY, PROTECTION OF4
CONSTRUCTION. . *ZPI32ZMILS . o 1o . ’
. : Owner’s Liability Insurance Con Polychlorinated Biphenyl
The American Institute SN2 . R 10.3.1

“of Architects
1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator to legal prosecution
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v .
PR

Product Data, Deﬁmtlon of
3022

Product Data and Samples, Shop Drawmgs
31,312,427
Progress and Completion
4.2.2,4.3.3,8.2,9.8,9.9.1, 14.1.4
Progress Payments
6, 9.

3.6,14.2.3 .

L. . ~ .

‘S;fety of Persons and i’roperty‘
10.2,10.6 o
- Safety Precautions and Programs
3.3, 4.2.2, 4.2.7, 5.3.1, 101, 10.2, 10.6
Samples, Definition of
32.3
Samples, Shop Drawings, Produc B)
. 311,312, 4.2.7

Samples at the Site, Documeg
ERL

Schedule of Values
" 92,931

Schedules, Construction
1.4.1.2, 310, 30285513k, 4.3.7.2, 6.1.3
Separate Contract Zontzaclors

1.1.4, 3.12.5, 3.14. 35'4. &i%%’g, 6,8.3.1,1
12.1.2, 12,2,8

of LLmltauons
i 6,13.7.

436, 97,105 141

atérials®

SiBEantractors, Work by

;%32‘3121 42&523,53-5419312»957
ntractual Relations

o 53,54,9312.96 9101021,1147,1148 14.1,
. 1423,14.3.2

Submittals . :

, 1.6, 310, 3.1, 3'1214271521 523,736 92,93,

@1997 ‘AIA® R

9.8, 9.9.1,9.10.2, 9.10.3, 11.1.3
Subrogatron, Waivers of

AR AN 4~5,‘u 4.7
Subsiamial Completion’

 4.2.9,8.11, 8.1.3, 8.2.3, 9.4.2, 9.8, 9.9.1, 9.10.3,
9.10.4.2,12.2,13.7 C

:5.1, 52,416~4s -4

83,95, 1‘3“‘”9%7,%05
: i

Substantial Completion, Definition of
9.8.1

copyright laws and will subject the violator to legal prosecution.

AIA DOCUMENT A20|-1997

GENERAL COND|T|ONS
OF THE CONTRACT FOR
"CONSTRUCTION ™ "7 .

! o
~ The American Insmute -
of Archlrecrs R :
1735 New York Avenue N. W
Washington, D.C. 20006-5292
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©1%897 AIA®

_ AlA DOCUMENT A201-1997
GENERAL CONDITIONS
OF THE CONTRACT FOR
CONSTRUCTION

The American Institute

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

of Architects

Subsmuuon of Subcontractors .

5.2.3,5.2.4 !
Substitution of Architect

413
Substitutions of Materials

3.4.2,35.1,7.3.7
Sub-subcontractor, Definition of

5.1.2 N
Subsurface Conditions -
Successors and Assigns

13.2 :

Superintendent
3.9,10.2.6

Supervision and Construction Procedures
1.2.2,33, 3.4, 3.12.10, 4.2.2, 427.433‘613,624,
7.1.3,7.3.6, 8.2, 8.3.1,9.4.2,10,12, 14~ ~

Surety

447.5412,985.9102,9103.14~

Surety, Consent of
9.10.2, 9.10.3

Surveys
2.2.3

Termination by t.he EQr
’ 4}10,14! ) &
inationby, the O;«rner .foy

Salin

1 7
Trme errls

2.1.2,2.2, 2.4,-3.2:1, 373,310.311,3125,3151,
42, 4.3, 4.4, 4.5, 46, 5.2, 5.3,5.4, 6.2.4, 7.3, 745
8.2,9.2,9.3.,9.33 9.4.1,9.5,9.6, 9.7, 9.8, 9.9,
910,1113,11415,1146,11410,122,135,13/,14

Time Limits on Claims
43.2,4.3.4, 4.38, 4.4, 4.5, 4.6

d.
4}4‘437a4~45 523'721 7.3
1,8.3 9:5.1, 9:7.1; 1032,1051 14.3.2

WARNING: Unlicensed photocopyrng violates U.5. copyright laws and will subject the violator to legal prosecutron

L R . . . . E

N N
Title to Work | . T .
9.3.2,9.3.3 . L R
UNCOVERING AND CORRECTION OF WORK .
n

ver of Clarms by the Owr{er{
? 43.10,9.9.3, 9.10. 3.9104\

_ Warranty
. 35, 429,4353,933,9‘84
-13.7.1.3
Weather Delays
B
. 3Work Deﬁmtron of
L3
Wntlen Consent

2.3,2.4, 331, 39,3119.31213,43,4 e
3,

1. % ;

: Wriuen Orders
111, 2.3, 39, 43657582
14.31
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ARTICLE 1 ~ GENERAL PROVISIONS . ~ . . - ' ' o R
1 BASIC DEFINITIONS : : s

111 THE CONTRACT DOCUMENTS

The Contract Documents consist of the Agreement between Owner and Contractor (hereinafter

the Agreement) Condrtrons of the Contract (General, Supplementary and other & Condrtrons)

%

1. the CorrUact for Construction,;Ehe Contracts p

relal »’Eﬂt et %we%w vtractor,
ubcontractor or‘Sub-subcontracto w3§3‘)dbet n the%@w n:
1 Em g i B th SEE 1‘2‘ ; L

’§%rk performéd ‘under the Contr’éct?' -
lide construction by the Owner or by -

Hs g;%tﬁworkmanshrp for the Work, and perfor—

. @ fn .
The PFO]ect Manual is'a volume S ©1997. AIAG® .S -

. AlA DOCUMENT A201- 1997
GENERAL CONDITIONS
OF-THE CONTRACT: FOR

: CONSTRUCTION o

The Amerrcan lnsmure '

of Archnects ) .
1735 New York Avenue, N.W.
Washington, D,C. 20006-5292
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comp]er;ienréry; and what is re‘quir'ed. by one shall be as bindiﬁg as if requil:e'd by.alk; perforrnence »
by the Contractor shall be required only to the extent consistent with the Contract Documents’ * -
and reasonably inferable from them as being necessary to produce the indicated.results.

1.2.2  Organization of the Specifications ifito divisions, secu%n%gnd articles, and arrangement of
Drawings shall not control the Contractor in drvrdmg th‘? tk among Subcontractors or in

establishing the extent of Work to be performed by any (o

"1.2.3  Unless otherwise stated in the Contract Bg: e
technical or. construction industry meanings are used mfthe
with such recognized meanings. :

13 CAPITALIZATION

130 Terms capitalized in these Gene/ li€onditions include those Wi are (1) specrﬁca]ly
defined, (2) the titles of numbered articles andiidentified:references to:%&rg rapf}séS%bparagraphs
and Clauses in the document or (3) thestitles 0fiother. documentsipublished e Améncan
Institute of Architects. - :

1.4 INTERPRETATION
1431 Inthe mterest of breyitysthe ontract
e 4 o
as “all” and “any” and. amc]es stig]

absent from-oné :latement and: appea
either statement.

ments frequently omit
nd an," but the. fact that a
Sther is not intended to aff _

1.5 EXECUTIQN (o) ‘
) AR 5. .. The Conlract D %
Owner or Con aor or«bot%d Enot S
.

5 e

txactggw" 13 Comractor 15 a representatron a
géltlyéaml mf?«mh local conditions under whrc :
nal ‘observations with requirements of the €3

Speaﬁicatrons and other documents prepared by the Archuect and the Archnecbség : 7 /
copies thereof furnishied’ to the'Contractor, are for use solely with respe il Prolect Theﬁy%afe -

. e -
© ©1997 AlA® nol to be used by 1he Comractor “or"any Subcontractor Sub subcontr%“?%or or: matenal',or : z@_% :
AIA DOCUMENTAZO'I-'I997_ &y ’ 4
GENERAL CONDITIONS
OF THE CONTRACT FOR
CONSTRUCTION

The American Institute

of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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T
1

the execition of their Work tinder the Contract Documents. All copies made under this "
authorization shall bear the ‘statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents prepared by the Architect and the Architect’s consuliants.
Submittal or distribution to meet official regulatory requirements or for other purposes in
connection with this Project is not to be construed as publication in derogation of the:Architect’s

or Architect’s consultants’ copyrights or other reserved rights.

S enfoicetmechanics hen,xngh'

a %%legzﬁmle to%i§ ertyion
n

g
the
Mive B%Z‘fﬁ madéﬁt% Fulﬁll 1hé owneff

v

T R
/ necessary%approvals, easemn s
pancy of pennanenl?st %lug;“es "

ysical’ characteristics, legal ]imitaiioné and’
scnptlon of the site. The Contractor. :hall

g 2@; Unless [ .
;??ree of charge, suc{%ﬁcoples of Drawmgs and
o -

1; the Work

LATA® fe
AIA nocumzm A201-1997
'GENERAL connmous
VOF THE CONTRACT FOR
CONSTRUCTION - ‘

;Work Wthh is not in accordance with the requxrements :
fire d by Paragraph 12.2 or persistently fails to carry out Work it The: American '“5"'”'9
- of Archnects
1735 New York Avenue, N W.
Washington, D.C. 20006-5292

copyright laws and will subject the violator to lega! proseceﬁon
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. ©1997 AIA®

AIA DOCUMENT A201-1997

. T GENERAL CONDITIONS
- . OF THE CONTRACT FOR

B - ) CONSTRUCTION

The American Institute

of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

accordance with the Contract Documents, the Owner may issue a writterr order ‘1o the s
Contractor to stop the Work, or any portion théreof, until the cause for such order has been
eliminated; however, the right of the Owner 1o stop the Work shall not give rise to a duty on'the

part of the Owner to exercise this right for the benefit of the Contractor or any other person or

entity, except to the extent required by Subparagraph 6.1.3.

24 OWNER’S RIGHT TO CARRY OUT THE WORK
241 If the Contractor defaults 6r neglects ‘to cardyiBiit the W
Contract Documents and fails w1thm a seven-day pei %;r
Owner to commence and continué correction of suchyde
promptness, the Owner may afier such seven-day period giy
notice to correct such deficiencies within 2 three-day perlc‘;i]
three-day period after receipt of such secont gouce fails to comm
any deficiencies, the Owner may, withoflti} to other remedies %"%er may have,
correct such deficiencies. In such case an appropriate;Change Orde?gshall Be isstied deducnng

dnua&’ﬁrﬁj&f”\‘reasonable%wst of rectmg,

thereafter due the Conu actgr
the dlfference to the Owner:

31 GENERAL,
311 The Contractorisy f DErso
‘o lhroughotfétﬂh Contra : {»’B&Cw
~thé Contragtr SraheiContra

pugpose o dlscoverlng errors, omlsswns, or mconsxstencxe
arges

hewe gfrors, inconsistericies or omissions-discovered by the or shal}be repoxt

PI % the Archltect asa request f or mf ormation in such form-as the Arch;%w;e may: reqmre

3

322 Any desxgn errors or omlssxons noted by the Contractor du
reported promptly to the Architect; butitis recognized that the Contra&k €
Contraclor’s capacity as a contractor and not as‘a licensed design professional unlesg % gg{e
specifically provided in the Contract Documents. The Contractor is not required 1o ascerta}
the ‘Contract Documents are in-accordance with applicable laws, statutes, ord1narg’fsc“:éeégﬁ2

codes, and rules and regulations, but any noncenformity discovered by or madeggk
Contractor shall be reported promptly to the Architect.

WARNING: Unlicensed photocopying violates U.S. copyright laws and will subject the violator 1o legal prosecutio

Reproduced with permission of The American Institute of Architects, 1735 New York Avenue NW, Washington D.C. 20006. For more information or to
purchase AlA Contract Documents, visit www.aia.org.

SUPP ROA 023 o




* - The American- Instrtute of Architects is pleased to’ provrde thls sample copy of an AIA Contract Document for ed ucatlonal purposes Created wrth the '
~ -consensus of contractors, attorneys, architects and engineers, the AlA Gontract Documents represent over 110 years ‘of legal’ precedent

3.23 If the Contractor believes that additional cost or time is involved because of dlarifications *
or instructions issued by the Architect in response to the Contractor’s notices or requests for
information pursuant to Subparagraphs 3.21 and 3.2.2, the Contractor shall make Claims as
provided in Subparagraphs 4.3.6 and 4.3.7. If the Contractor fails to perform the obligations of
Subparagraphs 3.2.1 and 3.2.2, the Contractor shall pay such costs and damages to Lhe\Owner as
would have been avoided 1f the Contractor had performed such obligations. The FGntractor shall

the{é\Contract Documents or for differences between field:
ons an@;thg Contract Documents un]ess the Contractor recogmze
: m&@s

; ethiod 51echmques %sequence Sind procedures and for coordinating ofghe, v
?Contract tinless 1| ontract Documents gwe othger%s stméﬁqﬁ :

e RN o .
éw,§ g5 -

UYCS

of portrons of Work already performed

m@

receive qubsequent Work.

el o pa Fr ey

}fo %at;or,smat%ahjeqorpme
utrlmes arisportation:, and
BRSNS N e
mp! p]e %tjge Wog)g

b%—nco 0 tednrn the Vol

<!

;onl ly, Wi with the consent of the Owner, after
IS
a @hange Order.

discipline and good ‘order among the Contractor’s
itathe Contract.” The Contractor shall not permlt

tiskilled in “tasks assrgned to them g »
. - _o 1897, AIA® -
) AJA DOCUMENT A2011397

ﬁ i : GENERAL CONDITIONS
ithe Owner and Archrtect that matenals and equrpment OF THE CONTRACT FOR

g Tihe of good” quahty and new unless otherwr:e requrred or  .CONSTRUCTION -
permrtted bytheiContract Documents& Lo
lit d tted, and that the Work will coriform to th ts of the Contract - e American Insifute.

‘quality required or permitted, and that the Work will conform to erequ1remen sof the Contract g a chitects
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Documents. Work not conforming to these requirements, including substitutions riot property
approved and authorized, may be considered defective. ' The Contractor’s warranty'excludes '
remedy for damage or defect caused by abuse, modifications not executed by the Contractor,
improper or insufficient maintenance, improper operation, or normal wear and tear and normal
-~ usage. If required by the Architect, the Contractor shall furnisisatisfactory evidence as to the kind
and quality of materials and equipment.

36 TAXES

361 The Contractor shall pay sales, consumer, useg the. W%’;li prov1ded by
i 3

execution of the Contract and whi¢
concluded.

3.72 The Contr actor shallfcom;
regulatlons and lawful orders oﬂp

373 Itis riof the _Con
. P 7
accordance wnlh apﬁ

nowmg it {o be contrary o la»ge.ﬁ
w1thout such notice to the Archi

crwise provided in the Contract Documents: fﬁ”
l]owancesgshall cover the cost to the Contractor of materials and egunf)m
th sne and all required taxes, less apphcable trade dlscounts iy,

ot £

ad]usted accordlngly by Change Order: The amount of the Chan |
©1997 "AIA® (1) the difference between actual costs and ‘the allowances’gu A»derfC]ause’ 3.8.2.0-and -

A'A DOCUMENT A201-1597 (2).changes in Contractor s costs under Clause 3.8.2.2.
GENERAL CONDITIONS

OF THE CONTRACT FOR &

CONSTRUCTION 3.8.3 Matenals and equnpment under an allowance shall be selected by the Ownéra

time to avoid de]ay in the Work a é% -
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3.9 SUPERINTENDENT
3.9.1 The Contractor shall 'employ a competent superintendent and necessary assistants who'
shall be in attendance at the Project site during performance of the Work. The superintendent
shall represent the Contractor, and communications given to the superintendent shall be as
binding as if given to the Contractor. Important communications shall be confirmedsin writing.
Other communications shall be similarly confirmed on written request in each ¢

B ’s information a Contractor’s constructron schedule»
ot 28 time limits current under the Contract Documents, sw%ll‘be
@%s‘reqmred by the conditions of the Work and Project, shall be related it
e extent required by the Contract Documents, andfShall provide for expeditiol

fmEy
: «_reasonable time

4
St e s
ithe Contractorshall mantain
ions “gﬁda,géh%eggrgr an
clar an%f I%c 10

dules,- performance charts, instructions, . .« .7
‘the Contractor Lo illustrate malenials or ’

lttals?are reuxred byrgﬁe%Com?‘é‘c”tﬁDocuments the way by which the Contractor ;
¥ lo thg% Sation g’wd the design concept expressed in the Contract *
@ Arc‘ﬁ’ figfub]ect to the limitations of Subparagraph 427,

érlnformaudggal submltta]s upon \vhrchét}?wemchltecms not expected to take responsive action may.. ©1987° A1A®
%umen@ﬁ%mrttals which are not required by the. Contract AIA DOCUMENT A20'|-1997

GENERAL CONDITIONS
ehrtect without action. “BF THE. COANJR_ACT fOR

CON"S'DRUCTION ~

. The Amerr(an Insntute ,
‘of Architects .
1735 New York Avenue N.W.
Washington, D.C. 20006-5292

: copyright laws and will subject the violator to legal prosecution.

Reproduced with permission of The Amerrcan Institute of Architects, 1735 New York Avenue NW, Washington D.C. 20006. For more information or to
purchase AlA Contract Documents, visit www.aia.org.

SUPP ROA 026




[,

The Amencan Institute of Architects is pleased to provrde thrs sample copy of an AIA Contract Document for educational purposes Created wuth the‘
consensus of contractors attorneys architects and-.engineers, the AIA Contract Documents represent over 110 years of legal precedent -

r . . : - N R '. e . . . ¥ o ) e YNy Ao o T

e

the Contract Documems wrlh reasonable promptness and in 1 such sequence as o cduse 0 delay
in the Work or in the activities of the Owner or of separate contractors. Submittals which afe not
marked as reviewed for compliance with the Contract ‘Documents and approvéd by the -
Contractor may be returned by the Architect without action. ’

Data, Samples and similar

,delermmed and verified matenals, .

e?eto erdo so, and has checked%iz T ’
he requirements of _the

3.12.6 By approving and submitting Shop Drawings, ¢
submittals, the Contractor represents that the Contractgi
field measurements and field construction criteria relatedi
and coordinated'the 1nformauon contamed within o |
Work and of the Contract Dociments.

zontract Documents

3.12.7 The Conlractor shall perform no portion of the Work forwh
RE . .
i ﬂasrfsubmruals until

require submittal and review of Shop DrawifiggaProduct Data, Samﬁ§£
the respective submittal has been approv.efgi bw"’th hitect.

\

.28 The Work shall be in accordancewrth approvedrsubrmtta]s exéeptithal the@ontractcﬁ%all

the Architect’s approval oFShop
Contractor has specifically infy
submitial and (1) the Architec

7

o ca t the Coritractor’s responsibilities for *sco,n TUCl :
uences and procedures The Contractor shal] not be requrr“édii ’%)rovrde
‘ T] s .

R

yiceso
i
aled to systems matenals or equrpmenl are speci ﬁcally equrred o Lhe 3

S

pgear;)oap aﬁ dmwmgs, calculations, specrfcahons. certifi catlons, Shop i].%awr%ggaa 1 other,
repared by such professional. Shop Drawmgs and oth% Fistibmiitals relate@o %g
4 : sticht

SR

5 andéthe Archit
o L tled to rely upon the - adequacy, accuracy and completeness of “the .services;
S 2 o ided ‘
DAY certifications or approvals performed by such design ‘professionals, prg idé %ﬂ?‘%wner ‘gandv
: ~ Architect have specified to the Contractor all performance and -design ¢ ‘Maser\\pces y
©1997 AlA® must satisfy. Pursuant to this Subparagraph 3.12.10; the Architect will reviex Y take other

AIA DOCUMENT A2011957 appropriate action on submittals only for the limited purpose of checking fi
GENERAL CONDITIONS S

OF THE CONTRACT FOR information given ‘and the desrgn concept expressed in"the Contract Documents. The(Co_'
CONSTRUCTION shall not be responsible:for the adequacy of the performance or design criteria- reqm dib
Contract Documents . » }*l &
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o 3.3 USE OF SITE
v " 3333 The Contractor shall confine operations at the site to areas permitted by law, ordmances,
permits and the Contract Documents and shall not unreasonably: encumber the site with
materials or equipment.

3.14  CUTTING AND PATCHING
3.14.1 The Conlractor shall be responsrble for cutting, fitting or patching requ ed

of such separate “Contractor; such con§ent shall not be unreasona'

Zasonably withhold fro rates
Fiod

¢ from acc

g@mplehon of th%ﬁmk

riot Ba: Tesponsible for such defense or loss’ when A
cularmanufacturer or manufacturers is reqmred o

, gri process or product is an infringement i
e:%;%sponsrble for such loss unless such :

d agents and employees of any of them from and.

%ugrng but not limited to attorneys’ fees, arising ™ .
ggﬁ ‘rk provided that such claim, damage, loss or  ©1937 -a1a® . ©
kness drsease or death,orto in |ury toor destrucuon of  AlA DOCUMENT A201-1597
GENERAL CONDITIONS "
" OF THE CONTRACT FOR
CONSTRUCTION '

. The Amen(an Insfitute

of Architects * '
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construed o negale. abrldge. or reduce other rrghts or oblrgatrons of mdemmty whrch would
otherwise exist as to a party or person described in this Paragraph 3.8 :

318.2° In claims against any person or entily indemnified under this Paragraph 3.8 by an
employee of the Contractor, a Subcontractor, anyone drrectly%or indirectly employed by them or
anyone for whose acts they may be liable, the mdemm} Gbligation under Subparagraph
3.18.1 shall not be limited by a limitation on amourkls«g of dagr'nages, compensatron or .
benefits payable by of for the Contractor or a Subconiract under Worke:
disability benef tacts or olher employee benefit acts!

ARTICLE 4 ADMINISTRATION OF THE CONTRACT
41 ARCHITECT

411 The Archilect is the person lawfull entrty Iawfully

£3

412 Duties, responsibilitiesja

pi

413 If the emp]oym
against whpm the ¢ Con
Documems shall be tbat

42 ARCHITECT’S ADMINl
4.2 TheA;ﬁ%"%

esentauve (1) durmg conslructron,,k
oncurrence, from time to time during, th s

ormed 3%()“1 the progress ‘and quallty of the portlon of the Wo
¢ gua % ¢ Owner against defects and deficiencies m(the;Work an
general if thetWorkais- bemg performed in a manner mdrcW%

safety Rreca ons and’ programs in connection with the Wo

Eontractorn rights and responsrbrlmes under the Contract Docu%entsﬁ
R
5ubparagraph 3 3.1 . ;

©1987 AIA®

AlA DOCUMENT A2011997 accordance wrth the requnrements of the Contract Documents. The Agc*h
GENERAL CONDITIONS control over or charge ‘of and will not be responsible for acts or omissions of th

OF THE CONTRACT FOR Sube hei | h ps
CONSTRUCTION ubcontractors, or their agenls or employees, or any other persons or entities perfor

of the Work.
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4.2.4 Communications Facilitating Contract Administration. Except as otherwise provided in .
the Contract Documents or when' direct communications have been specially authorized, the
Owner and Contractor shall endeavor to communicate with each other through the Architect
about matters arising out of or relating to the Contract. Communications by and with the
Architect’s consultants shall be through the Architect. Communications by@and with
Subcontractors and material suppliers shall be through the Contractor. Communi ns by and
with separate contractors shall be through the Owner. '

v1ew' and cerufy the amounts due the Contractor and will Té lig|Ge

3ii{)]es, but only for the
d the de51gn concept

ot d for the purpose of
of; other det.a.llesuch as drmensrons and quantities, or .
of, equrpment or systems, all’ of oy
e Contract Documents. The o

' »;ﬁﬁ%m jgor%erformanee
Gontraclorzas re re
ﬁfm it UG

mpletron*sw' ’recexve and forward to the Owner, for the

‘l "!

» i&rchrtect will provide one or more prolect"
lecls responsnbllmes at the site. The duues,5

©1997" A1A® .
TAIA DOCUMENT AZOI-'|997
GENERAL CONDITIONS
OF THE CONTRAQT FOR R

B CONSTRUCTION -
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The Archilect’s response to such requésts will be made in writing within any time- limits agreed
upon or otherwise with reasonable promptness. If no agreement js made concerning the time -
“within which interpretations required of the Architect shall-be furnished in compliance with this
Paragraph 4.2, then delay shall not be recognized on account of failure by the Architect to furnish
such interpretations until 15 days after written request is magdé;

consistent with the intent of and.
1 fbe in wrumg or in the form of»m pEE

reasonably inferable from the Contract Documentwmd v
{ drawmgs When makmg such’ mterpretatlons andj lm ;ﬁ”d 3

43 CLAIMS AND DISPUTES
- 431 Definition. A Claim is ade
right, adjustment or interpretati
oLher relief with respecl o' th

. 1erm ] '
5 oﬁ‘%ﬁ\lract Thete

Contract'Documents or.(2) unknown physical condvgons 0
& alengi]y! from those ordinarily found 19 exist and generall Y recosn
nherent m‘{"‘onst{gctlon activities df lhe character provided fonmfth%*‘@ontrac%@ow ment

reg%sons~Clalnas by ',-"
after; }the Archltecl
e

©1397 AIA®
 AlA DOCUMENT A2011997 Contract Sum and- Contract Tlme shall be equitably adjusted, but if the Owner,and C
GENERAL CONDITIONS - - P
OF THE CONTRACT FOR cannot agree on an.adjustment:in the’Contract Sumn or Contract Time, the ad]ustmen
" CONSTRUCTION referred 1o the Architect for initial determination, subject to further proceedmgs

The American Institute Paragraph 4. o oL . =
of Architects ’
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43.5 Claims for Additional Cost. If the Contractor wishes to make Claim for an increase’in the
Contract Sum, written notice as provided herein shall be given before proceeding to execute the
Work. Prior notice is not required for Claims relating to an emergency endangering life or
property arising under Paragraph 10.6.

43.6 If the Contractor believés additional cost is involved for reasons mcludmg ﬁ;@hmlted
to (1) a written interpretation from the Architect, (2) an order. by the Ownel:é stopfthe Work

heresthe:Contractol 'vg?aie not at faull (3) a wnuen order for a mmor changeﬂngﬁae \WVork 1ssupe=21*
o 3 h

ofit eg{semceso such

”;%%@‘3;’ té%ohtr Brfor :pgégmpal office expenses including the

party s%tgcrmlnau

shall be deemed . .

accordancg yith thes qui o © " A DOCUMENT A2011897
i i ' o GENERAL CONDITIONS

OF THE CONTRACT FOR
‘CONSTRUCTION Co

V

,@1997 ‘ATA®
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condition precedent to mediation, arbitration or litigation of all Claims beiween the Contractor
and Owner arising prior (o the date final payment is due, unless 30 days have passed after the
Claim has been referred to the Architect with no decision having been rendered by the Architect.
The Architect will not decide disputes between the Contractor and persons or entities other than
the Owner.

. 442 The Architect will review Claims and within ten daysiofithe, reigipt of the Claim take one

mformalron from either party or from &frsdn wi
assist the Architect in rendering a decrsnon The Ar

response or supportmgw

%aqiwse the Architect that
be furnished. Upon,

porting data, if any, the,

| rélontraci
: @‘I'arm by the Architect ehall’be ﬁnal andibt dm?ﬁ@

After arbltratron procéedings’ have been 1mtrated¥sucli=’dec1sxo
bce, buty hall not supersede arbitration pFote

ay, buthis not obligated to, notify the surety, if any, of the natur%?”%rd“é?r“’ﬁ%ou‘ 0
slaim relates to a possibility of a Contractor’s defauliithe A

obhgated to, notrf) the surety and request the sﬁgﬁyﬁsgas

BB

tan;

ce mrresolvm"

Tfa Clarm re]ates to oris the sub]ect of a mechanic’s hen the party
) o197 Also may proceed in accordance with applrcab]e law to comply with the lien 10!
*AlA DOCUMENT A201-1957 prior to resolution of the Clarm by the Architect, by mediation or by arbm :

GENERAL CONDITIONS
OF THE CONTRACT FOR 45  MEDIATION
CONSTRUCTION
e 451 * Any Claim arising out of:or related to the Contract, except Claims relaung 1
The American Institute effect and except those waived as provrded for in Subparagraphs 4.3.10,9.10.4 and §710¢ el
of Architects initial decision by the Archrtecl or 36 days after submission of the Claim to the Archrtect, be -
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subject to mediation as a condition precedeit to arbitration or the institution of legal or equilable
proceedings by either party.

452 The parties shall endeavor to resolve their Claims by mediation which, unless the parties
mutually agree otherwise, shall be in accordance with the Construction Industry Mediation Rules

?]0 % and 9.10.5, shal] after
€ Archltect, be sub]ect to

"&‘baseﬂgon s%?ﬁ CGlaimgwould

arbltrauon ansmg out of or relatmg to lhe
any other manner, the Architect; the

Ritectst ployeesgpr con
ee%n}%andxsrgne b

,@vﬁ?er, Cor}ﬁrga- obior.a
ongrnal thrﬁgpart or, addr 'on

‘a
sg;r i~‘th¢:rem or with a person or entity not named or ©1397 ATA® " .
T AIA BOCUMENT A201-1997

\ﬁ%ﬁﬁo “arbitrate and other agreements to arbitrate with an GENERAL CONDITIONS
ented 10 by pames to the Agreement shall be spec1ﬁcally OF THE, CONTRACT FOR
'CONSTRUCTION .
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GENERAL CONDITIONS
OF THE CONTRACT FOR

The-American [nstitute

i of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

ARTICLE 5 SUBCONTRACTORS

.52 AWARD OF suac

‘ AIADOCUMENTMO‘-WW_ 53 . SUBCONTRACI‘UAL RELATIONS

" CONSTRUCTION -~ Tequire each Subcontractor, to the extent of the Work to be. pérformed by the Subc

- Contractor all'the oblrgatlons and. responsrblhues mcludmg the responsibility for safety/of the

465 Claimis and Timely Assertion of Claims. The parly filing a notice of ‘démand for
arbitration must assert in the demand all Claims then known to that party on which arbxtratlon
is permitted to be demanded. '

46.6 [Judgment on Final Award. The award rendered b)z&pke arbitrator or arbitrators shall be
final, and judgment may be entered upon it in accorda ih applicable law in any court
having jurisdiction thereof.

5. DEFINITIONS
511 A Subcontraclor is a person or enuty who has a direct<c

S

\/ throughout the
nd means a Subcontrac r an authorized
¢ iBontractor” does not?mcl' ide a separate

512 A Sub-subcomracmr is
Subcontractor to perform a B

5.2.1 Unless olherwrse

tities (includihg those:
’*’%spea lzd:esrgn) proposed for eachiprinci
Zontractorin wriling's Hwhe
"has reasonable objecti h

ch‘"te v;rllgp om

/i .
wsﬁa

‘ wj@_@wn Architect has reasonable ob]ecuon oa person or en
’@Comractor shall propose anolher to whomii t@g@\ger A
grreasonabl, capab]e X

Norks: i

g e
ar o%%ﬁloned by such change, and an appropriate Change Ordeng%ha
mmencement of the subsutute Subcontractor’s Work inér

Owner or Architedt makes réasonable ob]ec‘uon to such substitute.

53.1 By appropriate agreement, wmten where lega]ly requrred for validity, the Conn;%fl

bound io the Contractor by terms of the Contract Docuiments, and to assuf
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Subcontractor’s Work, which the Contractor, by these Documents, assumes Loward the Owner and
Architéct. Each subcoritract agreement shall preserve and protect the rights of the Owner and
Architect under the Contract Documents with respect to the Work to be performed by the
Subcontractor so that subcontracting thereof will not prejudice such rights, and shall allow to the
Subcontractor, unless specifically provided otherwise in the subcontract agreement, the benefit of

entersinto similar agreements erh Sub-subcontractors. %
c{‘ﬁ proposed Subcontractor, prror 1o the execution of theisu
Aontract Documents to which the Subcontractor will be'b

d}fagreemem which may be al variance with the Contract Do ient
le] similarly make copies of applrcable portrons ofiSlich documents avallablesto

"AWARD SEPARATE CONTRACTS
orioperations related 1o the Pro;ecl L
‘in connection with other portions =

w .
tor; who shall cooperate with them. The
s

contractors and the Owner in revrewrng therr .

®r1997 A|A®
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Lo L : : T . BN S S - DR T

Contractor urider-the Conditions of the Contract, mcludmg, without excluding’ others, those.
stated in Article 3, this Article 6 and Articles 10, 11 and 12. ’

6.2 MUTUAL RESPONSIBILITY
6.2.1 The Contractor shall afford the Owner and separate{gontractors reasonable opportunity
for introduction and storage of their materials and e ment and performance of their
activities, and shall connect and coordinate the Contractr%?l:?onstructmn and operattons with
theirs as- requrred by the Contract Documents.

G

proceeding with that portion of the \’\‘&‘k promptly ;é'?%*
drscrepancres or defects in such other cofist action that would réfid:

reasonably drscoverable.

6.23 The Owner shall be rejsit
LT
are payab]e to a separate coly

tlyfremedy dam wrongfully caused®

completed or parually completed on orfto property of 1
. ;ORI K

. contractors as pro .d%g in

parate con tractor ‘shall-havé the samé res
forth Conu:actor in Subparagraph 314.

e ¥as
=y % TN
thelr respectrve contracts for marntammg the premtses andtsurroundmg area

}l.')bl shythe Owner may clean up and the Arch1tect€w @ocagte

We Work may be accomplished after execution of iL3th“e$%c§)ntrac
Contract by Change Order, Constructron Change Directi ive ‘”or“‘or

O 1 hange Order: shall- be ‘based upon agreemeént among the Owner*%o%;actor “and
— . Architect; a Constructlon Change Directive requires agreement by the Owne L %\Amhltec §§and
Zionig

. 01987 ALA® may or may not be agreed to by the Contractor; an order for a minor chang “;ka may be
AlA DOCUMENT A201-1957 _issued by the Archltect alone B 7
GENERAL CONDITIONS
OF THE ggx;:;fgrrgz 713 Changes in the Work shall be performed under applicable provisions of;
: Documents, and the Contractor shall proceed promptly, unless otherwise provided

The American Institute Order, Construction Change Directive or order for a minor change in the Work.
of Architects ,
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72 'CHANGE ORDERS . . . - ' R
723 A Change Order is a written instrument prepared by the Architect: and signed by the
Owmer, Contractor and Architect, stating their agreement upon all of the following:
J change in the Work;
2 the amount of the adjustment, if any, in the Contract Sum; and
3 the extent of the adjustment, if any, in the Contract Time.

\ -0 ractor shall' promptly proceed
chrtecﬁ}‘?’the Contractor S agreement or

ptly’or disagrees with the method for adjustment
iu%nt shall be determined by the Architect on the
sf0 ﬁfg;tli&‘éze’ performing the Work attributable to the
trae Sum. a reasonable allowance for overhead
%he Comractor shall keep and present in

@IBQ7 SALA® -
AIA DOCUMEN'I' A20|-'|997
GENERAL CONDITIONS
OF THE- CONTRACT FOR -
CONSIRUCTlON e '

"The Amerrcan Institute .

~of Architects. ~ ° v
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4" costs of premlums for all bonds and insurance, permlt fees, and sales, use or 51mllar
taxes related to the Work; and :

5 -additional costs.of supervision and field office personnel directly attributable to the
change.

73.7.  The amount of credit to be allowed by the Contriclorfto the Owner for a deletion or
change which results in a net decrease in the Contract Suui%ba]l be actual net cost as conﬁrmed
by the Architect. When both additions and credits céyenng
mvolved ina change, the allowance for overhead an

73.8 Pending final determination of the total cost of a Const% on Chane%Ilerectwe to the -
Owner, amounts not in dispute for such chariges in the Work shall bej din App]lcatmns for

Ewill make an

‘ tlﬁcauon for paymgmr for costs; ;T;ﬁhat
"determination of cost shall adjust th t cl,Sum ol th same\basm?as%‘ Chan @rder, Vli‘a‘j

to the right of either party to disafr a it rdanceiwith A)rude%;.

agreement upon. the a%] - ent shall be effective imme atesl%-m
recorded by preparaho ; i '

P

g
eContract Time and not mc%:n

allybe effected by written orgereand
such i o

ntractor shall carry out such wnue

}U‘ﬁl&ss otheMnse P owdedﬂggonlract Time is lhe penod of tim
ep&,%%loued 1.the ConLra%Documents for Substantial Completl

%“ ‘.@f

©1997 AlA®

_AIA DOCUMENT A201-1997
GENERAL CONDITIONS
OF THE CONTRACT FOR

: insuranice requnred by. Article . "to be furnished by the Contractor and Ownerlgl‘h
CONSTRUCTION

commencement of the Work shall niot be changed by the effective date of such ingii
The American Institute the date of commencement is established by the Contract Documents or a notice 5" Pr
© of Architects o o
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by the Owrier, the Contractor snall'notify the Owner in writing not less than five days or other ~
" agreed period before commencing the Work to permit the timely filing of morgages, mechanic’s
liens and other security interests.

823 The Contractor shall proceed expeditiously with adequate forces and shall achieve
Substantial Completion within the Contract Time.

the @wner or Archrtect, orofan employee of either, or of :fsepara €
%er, or by changes ordered in the Work, or by labor drsputes%ﬁ

orized adjustments, is lhe:' ,
of the Work under the .

; pplrcatlon%fo_ Payment for operatrons completed in
%%Suc pphcahon shall be notarized, if required, and
WﬁConﬁactors right to payment as the Owner or

| ag\é%been properly authorized by Constructlon Change
chltect, bul not yet 1ncluded in Change Orders.

- ©1937 _ATA®. T
AlA DOCUMENT A201-|991;
GENERAL CONDITIONS
OF THE CONTRACT FQR

CONSTRUCTION

The Amerrcan Instrtute .
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e ©1397 AIA®
AlA DOCUMENT AZO'I-1997
GENERAL CONDITIONS

OF THE CONTRACT FOR

" CONSTRUCTION

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

’ checal‘('?} *@%%

The American Institute
of Architects ’

9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made ‘on
account of materials and equipment delivered and suitably stored at the site for subsequent
incorporation in the Work. If approved in'advance by the Owner, payment may similarly be made -
for materials and equipment suitably stored off the site at a location agreed upon in writing:
Payment for materials and equipment stored on or off the site shall be conditioned upon com-
pliance by the Contraclor with procedures satisfactory to %hgg;%er to establish the Owner’s title

to such matenals and equrpment or otherwise protect the @wner’s mterest and shall include the

ayment have been
l,";fthe Contractor’s

knowledge, mformallon and behef be free and iens, claxms, ;ecun Stylnterests or encym-
brances in favor of the Contractor, Subcontra?i%rs matenawgupphiéras;«o oLher persons or.

d~ ent relat

making a claim by reason ofhavmgr d:fabor, mat. ;

9.4 CERTIFICATES FOR PAYME

9.41 The Architect will, w1
Payment, erther issue to lhe ©wn

g : ogressed to the. poml 1nd1
a lg\; and behef lhe quahty of the Wor

a repr

it
%ﬁhe Work (2) reviewed constmcllon Tneans, 1
> ures, (3) revrewed coples of requlsmons r:e‘ ”éwed From

paid on account of the Contract Sum.

%{4‘

prov1ded in Subparagraph 9 4 1. Ifthe Contractor and Archltect cannot ag 33%51(\) ga

o
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opinion to prolect the Owner from loss for which the Contractor is responsible, including loss’
resuhmg from acts and omissions described in Subparagraph 3.3.2, because of:
1 defective Work not remedied;
2 third party claims filed or reasonable evidence indicating probable filing of such claims
unless security acceptable to the Owner is provided by the Contractor;

racth
::@g; %

) hﬁOwner or another contractor;

account of%uch Subcontractor’s
ntradorglsgenutled reﬂecung percentages
untsogsuc?vSubcontraclor ] pomon of -

LYy

,traetr, if practicable, information N o
or by the Contractor and -action taken , L

©1997 - AIA®

or Furmshed malenals, or both, under contract with the . AIA DOCUMENT A20|-1997
@ﬂk GENERAL CONDITIONS

fgn@gde by. the Owner Nothmg contamed herein shall require  5¢ 1 CONTRACT FOR
CONSTRUCTION -

* The American Institute
of: Archlrects ’ ’
1735 New York Avenue, N. W
Washington, D.C. 20006-5292
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AT

9.7 FAlLURE OF PAYMENT

9.71 If the Architect does not issue a Certificate for Payment, through no faull of the
Contractor, within seven days after receipt of the Contractor’s Application for Payment, or if the
Owner does not pay the Contractor within seven days after the date established in the Contract
Documents the amount certified by the Architect or awarded&by arbitration, then the Contractor
may, upon seven additional days’ written notice to the Owile Architect, stop the Work until
payment of the amount owing has been received. The Co”grf:y Flime shall be extended appropri:

ately and the Contract Sum sha | be 1ncreased by the }mmgé of the Co, ctor s reasonable costs

9.8 SUBSTANTIAL COMPLETION
9.8 - Substantial Completion is the stage in the progres
designated portion thereof is sufficiently fgo‘gn}?plete in accordance
so that the Owner can occupy or utilize (le

e Work or
Documents

2 he Cer~t tate? of Substantial Completion shall be submitiéd: to the% A7
for theg;ﬁnuen acceptance of responslblhues asslgned 1o them‘an such: ¢

= e fymenlgueﬁretam%
y d]usted for.\ Wd

-@1997 AIA®
_ AIA DOCUMENT A201-1997
GENERAL CONDITIONS
OF THE CONTRACT FOR
CONSTRUCTIONy

provided such occupancy oruseis consqnted to by the insurer.as requxred
authorized by public : authdﬁties having jurisdiction over the Work. Such partial occu

The American Institute

of Architects
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have agreed in wriling concerning the period for correction of the Work and commencement of - "
warranties required by the Contract Documents. When the Contractor considers a portion
substantially complete, the Contractor shall prepare and submit a list to the Architect as
provided under Subparagraph 9.8.2. Consent of the Contractor to partial occupancy or use shall
not be unreasonably withheld. The stage of the progress of the Work shall be defermined by
writlen agreement between the Owner and Contractor or, if no agreement is reach €4 5 ecision
of the Architect.

to such parhal occupancy or use, the Owner, Con'éra (ay
clarea to be occupied or pomon of the Work to be % sed

Work acceptable ‘under (he
p;g‘%ipﬂ u&aéﬁna [Certificate for Payment

itegtcc 'é!;é ?é'ﬂgi mfonni’{%n Aiddibelief, and on the basis of
p%ctl‘bns W ene%onlggm@ in accordance with
e entlre?fbalance found to be due the
ndipayable, The Architect's final Certificate
2T
$listed M*Subparagraph 9.10.2
fy__lﬁlled.

ayments are made the Contractor shall

: o __
] e O\ 57 maymyg,compelled to pay in dlschargmg such hen.
S and reagon 1ble: -anomeys ‘é&%w o :

b ) L L
aslhrough no l'au]Lof_;Lhe Contractor 6% by Han ce*’of Change Orders affeclmg final'completion, . ©.1987. AlA®: :
g_&and%ge%chuea S0 conﬁrms, 1he,,‘_0wner§sha]l upon application by the Contractor and certifi- AIA DOCUMENT A201-1987

he Ar

" GENERAL CONDITIONS
‘OF THE CONTRACT FOR: -
) consmucnow s
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portion of the Work fully completed and accepted shall be submllted by the Conlractor 1o Lhe '
Architect prior 1o certification of such payment. Such payment shall be made under terfris and
conditions governing final payment, except that it shall not constitute a waiver of claims.

9.10.4 The making of final payment shall constitute a waiver, of Claims by the Owner except
those arising from:
a hens, Claims, secunty interests or encumbran
unsetlled :

ising out of the Contract and

10.1 SAFETY PRECAUTIONS AND;
10.11  The Contractor shall b
+  precautions and programs ing

10.2  SAFETY OF PERSON AND P&%PER
10.21 The: Contra l ‘take “ri
reasonable protectio

a employeé‘%’ﬁ%h

o N o
e notices and comp]y wnh applicable Jaws,gor_rn ncfzeriﬁpﬂ
}pubhc authonues bearing on safety of 5: "F%}%%%“@y or;
b

e

3,« 'Sqm ; tractor,x
© 1997
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CONSTRUCTION:

The American Institute foregoing obhgauons of the Contractor are in addition to the Contractor’s obhg?ilons under
of Architects Paragraph 3.18. .
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10.2.6 The Contractor shall designate a responéilﬁle member of the Contractor’s organization at
the site whose duty shall be the prevention of accidents. This person shall be the Contractor’s
superintendent unless otherwise designated by the Contractor in wntmg to the Owner and
Architect.

10.2.7 The Contractor shall not load or permit any part of the construction or si
5o as to endanger its safety.

ableip:
Jg}‘ fri

on‘s%?(e?sultl x'E)‘a‘m a material or substance, including but not limited lo&sgtq or,

yol hlormat”"d%blp}fé”ﬁirl (PCB), encountered on the site by the Contractor, the Cont:act%

Muu’ﬂﬂm e #»‘ A “j %
ipor ’%%“ig‘#pguﬁr%gtlg condition, immediately stop Work in thefaffected area and reportitt

condluon 1o the € Owner and Architect in wntmg

foun
@a@gontrac :

o i A
o arélforperform tests verifying
wtoxperform the task of removal

Prop §(;)§”§reanother to whomr
the Taterial or siibstance
wntten agreement of the

opose ”by h&@wner:ith M@ha"

acon §e§ hicction
»area shall resum

St SR,
I

/‘\ -

otebe:responsible undefiParagraph 10.3 for materials and substances
%asﬂ gz B P 100
C ésSistich materials or substances were required by the .

sBOf] Pemediation of 3 haza ousjmalenialiorisiibstance solely by reason of performing Work as

‘requu’?ﬁ by the Co{raiutract Documents, Lh%@)wner shall 1ndemn1fy the Contractor for all cost and ©1997 AIA® .-
ereby S e F L _ AlA DOCUMENT 2011957
GENERAL ‘CONDITIONS
OF THE CONTRACT FOR:

CONSTRUCTION SR

M. i} 'J‘ thefpart?f%of&th% Contractor, the Contractor is held lable for the'

el The American Insmule
tractor’s discretion, to prevent thleatened damage injury or ]oss Additional compensatlon O of Architects
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extension of time clanmed by the Contractor on account of an emergency shall be delermmed as
provided in Paragtaph 4.3 and Article.y.

ARTICLE 11 INSURANCE AND BONDS
3 CONTRACTOR'S LIABILITY INSURANCE
111 The Contractor shall purchase from and mamta.m 1
authorized té do busmess in the |unsd1ctron in whrch

Company or compames lawfully

of the Contractor’s employeem%

3 claims for. damages becauselofibod

s claims for damage&gtha;@an to
tangible property, mc!gg» g

injury, death of a person
GLSE of a motor vehlc]é&g

.7 claims foggkbod%‘y%

8 clalms mvol\gm .
obligations” und

graphyi. 11 shall be writtén fcgrf otﬁaeeeg t
g ,rgents‘:or requrred bv law, whlcheverg

coveragegshall b
(0| %matw?&oncermng reductlon of coverage on account of revised h%yts @]

liability. insurance.-
©1997 .AIA® ) o : &
_AIA DOCUMENT A201-1997 M3 PROJECT MANAGEMENT PROTECTIVE LIABILITY INSURANCE

" GENERAL CONDITIONS
OF THE CONTRACT FOR

The American Institute

of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

CONSTRUCTION

131 Optionally, the. Owner may require the Contraclor-to purchase and main
Management Protectrve Llabrhty msurance from the Contractors uiual sour
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shall reimburse the Contractor by increasing the Contract Sum to pay the cost of purchasing and =~
maintaining such optional insurance covérage, and the Contractor shall not be responsible for
purchasing any other liability insurance on béhalf of the Owner. The minimum limits of
liability purchased with such coverage shall be equal to the aggregate of the limits requ1red for
Contractor’s Liability Insurance under Clauses 11.1.1.2 through 1.1.15.

na.2 To the extent damages are covered by Pr0|ect Managemenl Protectlve Lla,

) of ubsequ
;%compnsmg%
0

pr(g)erty insurance shall be - I
ihemlse agreed inwriting .7

ol bed above, the Owner shall so inform
: tﬁ%&Work The Contractor may then effect

O 1997 AIA®

'AIA DOCUMENT A201-1997
GENERAL CONDITIONS.
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cousmucnon -

.The[Amer!ca_n Ipstlruye _

of Architects’
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’ S The Amencan Institute of Architects is.pleased to provrde thrs sample copy of & an AIA Contract Document for educational purposes. Created wrth the
|

! ' occupancy of use by endorsemént or olherwise. The Owner and the Contraclor shall ‘take -
B ' redsonable steps to obtairi consent 6f the instirance company or companies and shall, without
mutual written consent, take no action with respect to partial occupancy or use that would cause
cancellation, lapse or reduction of insurance.

N.4.2 Boiler and Machinery Insurance. The Owner shal
machinery insurance required by the Contract Docume oo
such insured ob]ecle during installation and until final
shall include’ interests of the Owner, Contractor, Su‘bcont

- ' Work, and the Owner and Contractor shall be named ms

yﬂ;chase and maintain boiler and
Taw, which shall spectf cally cover

.43 Loss of Use Insurance. The Owner,&‘et the Owner’s optio
such insurance as will insure the Owner agmnst;loss of use of the Ow -
other hazards, however caused. The Owner W@‘ rights of action ag gstrthe Contractor for
loss of use of the Owner’s property, mcludt S enttal losses dffe %re or&other hazardc
however caused.

11.4.4 If the Contractor requests
herein or other special causes
shall, if possible, include sughiins
by appropnate Change Orde%

osq, msurmg@the Project during, Lhe )

Lhe Ow ner shal Vwa% all n%é)?ﬁsﬁm%ccordancee\.vnh the terms of Subpargagraphb

S n. :
ubcontractors, sub-subcontraciors, : agenls andse ployee<
itect’s consultants, separate contractors descnbe' in
ubcontractors, sub-subcontractors, agents and employees“«for d'amages
ot'ilo§ s8 to the extenl covered by property lmurance obtgned’ pur‘_\

x~ ] t‘“

Q1997 . ALAD

AIA DOCUMENT A201-1997 =,
" GENERAL CONDITIONS person or enlity éven though thal person or enltly would otherwise have a duty of indémni
OF THE CONTRACT FOR tion, contractual or otherwrse, did not pay the insurance premium directly or md Vi

CONSTRUCTION -

whéther of not the’ person or enuty 'had an instirable interest in the property damaifed‘
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M.48 A loss insured under Owner’s properly -insurance shall be adjusted by the Owner as- -
fiduciary and made payable to the Owner as fiduciary. for the insureds, as their interests may
appear, subject to requirements of any applicable mortgagee clause and of Subparagraph 11.4.10.
The Contractor shall pay Subcontractors their just shares of insurance proceeds received by the
Contractor, and by appropriate agreements, written where legally required for vahdlty. shall
require Subcontractors to make payments to their Sub-subcontractors in similar ma

,dure shall be as provided in Paragraph 4.6.1f 2 W%such loss no other?é%

%
agreement is made and unless the Owner terminates the Contra vemence, replacemem
“ R MY sadineang
F{ cl3 rty shall b&perfor
ith Article 7.

S % e ‘
currence%%f 10% S the
te shall be resolved as

thiflirections of

_g?{} x;Wr%?;%r}“gihereunder as stlpulated AN

%’C ntr%&ct«lbg“cuments on the date of
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122 CORRECTION OF WORK

12.2.1 BEFORE OR AFTER SUBSTANTIAL COMPLETION
12.2.1) The Contractor shall promptly correct Work rejected by the Architect or failing 10 conform
to the requirements of the Contract Documents, whether discovered before or after Substantial
Completion and whether or not fabricated, installed or cdmpleted. Costs of correcting such
rejected Work, including additional testing and inspectionstandicompensation for the Architect’s -
servrces and expenses | made necessary thereby, shall be at'the Gontractor’s expense.

12:2.2 AFTER SUBSTANTIAL COMPLETION

special warranty required by the Comract/ror%ments, any of the Yokl
accordance with the requirements of the;@o . Documents, the Contractor shall correct it
promptly after receipt of written }nollce%’g 0

gg@thé

cord 2

Work i rst- performed
Complehon and thié ;

other than specrﬁcally to cotrect the Work.

123 ACCEPTANCE OF NONCONFORMING WORK
12:3:1
the Contract Documerits, 'the Owner- may do so instead of requrrmg its remaval
in which case the Contract Sum will be reduced as appropriate and equitable.. Su
shall Be effected whether or not final payment has been made.
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ARTICLE 13 MISCELLANEOUS' PROVISIONS ' o I
131  GOVERNING LAW C
13.1.1  The Contract shall be governed by the law of the place where the Project is located.

13.2  SUCCESSORS AND ASSIGNS &,ggek
13.21 The Owner and Contractor respectively bind themselves, their partners, succés%%rs- assigns
and legal repreeemanves to the other party herelo and to pa.rtner:, successors, asmgns‘and legal

ssign the Contract to an

zgr provrdn}‘g construction financing for the Pro]ect ing such‘hevent the lender
Owner’s nghts and obhgatrons under the Contract DoeumenlsTh
G :

{ niractor shal] constrtute a walwer e
ract, ok =shall such acuon or failure 1o act - - \,'",
nder. except as may be specifically agreed Lo

gs a‘gﬁgapprovals The Contractor shall give the Architect
t&sts;and ﬁspe Lons,are to be made s that the Archltect may

13 5‘2 IF thezArc '”thgémes havmg jurisdiction determme that portions
7

fof {l t&e%Work req Nl omor approval not included under Subparagraph S
§13 571, ihe Architecfuill, , upon wnuer"f?éuthor 1o from the Owner, instruct the Contractor to  ©4997 - A1A®
4@5 = " AIA DOCUMENT A20|-|997

hiaddmonal t&cﬁng, inspection or approval by an entity acceptable to
ox sﬁaﬁ} ive timely notice to the Architect of when and where tests GENERAL CONDITIONS
, 51 Y OF THE CONTRACT FOR

1 ;%the Architect: may be present for such procedures. Such CONSTRUC‘“ON
Faen
aph 13.5.3, shall be at the Owner’s expense.

The Amerlcan lnsmure "
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13.53 If such procedures for Lesting, inspection or approval under Subparagraphs 13.5. and 135.2
reveal failure of the portions of the Work to comply with requirements established by the
Contract Documents, all’ costs made necessary by such failure including those of repeated
procedures and compensation for the Architect’s services and expenses shall be at the Contractor’s
expense.

13.5.4 Required certificates of testing, inspection or app

hall, unless otherwise required-by
the Contract Documems be secured by the Contractof fde

romptly 'e?ﬁ?ered to Lhe Archltect 5

13.55 If the Architect is 10 observe ‘tests, inspecti
Documents, the Architect will do so promptly and, whe
of testing.

13.5.6 Tests or inspections conducted ﬁé
promptly to avoid unreasonable delay in {hew

13.6  INTEREST
13.6.1 Payments due and unpar inde
payment is due at such rate as;the,zpartles may:%&grce upon in’
the legal rate prevallmg from % :W

3.7
13.70

vqnxé;and all events not later lhan the date ?f

1ﬁaleCertiﬁ«_:a" S For Payment As 10 acts or failures to acttocai
3 of the final Certificate for Payment, any a
1al ence'to run and .any alleged cause.of. acuon :shall.
?%%gany and all events not later than the da&eﬁp&ny ac‘iz

' ; Earagg'aph. 3 t‘h d

The Contractor may termmate the Contract if the Work is stoppe%ip”‘ 3
- secutive days through no‘act or fault of the Contractor or.a Subconlrac%%g
©1957 A1A® - {heir agenls or employees or any other persons or entities performing por
AlA DOCUMENT A201-1997
i g direct or indirect; contract with the Contractor, for any of the following reasons:
GENERAL CONDITIONS ¢ der of b bli b h di
OF THE CONTRACT FOR 1 issuance o an order of a‘court or other public authority having ]uns
CONSTRUCTION requires all- Work to be stopped;
2 an act of government, such asa declaration of natronal emergency w

Work to be stopped;

The American Institute

of Architects
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Washington, D.C. 20006-5292
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Contractor of the reason for withholding certification as provided in Subparagraph’
9.4.1, or because the Owneér has not made payment on a Certificate for Payment within
the time stated in the Contract Documents; or

4 the Owner has failed to furnish to the Contractor promptly, upon theg
request, reasonable evidence as required by Subparagraph 2.2.1.

{Contraclor’s

dor§ ay terminate the Contract if, ‘through no act or faul
'b-subcontractor or their agenis or employees or an’
! ruons of the Work under direct or indirect contract w ﬁ%

stuule in the aggregate more than 100 percent o( the total number

héﬁﬁlednfo& pletxon or 120 days in any 365-day period, whiché¥eris less.

g

ot 7

. ?ﬁg‘?z
§ol’«d.he reasons deﬁcnbed%%ﬁubparagraph 14.1.1 or%ﬁ"i& EX1515%

ays wrltlen notlce to lh @wner and Architect termmale &%fa%madand reco\?é”’f

3
gh no act or fault of the

ditional days’ wntten
ecovelggrom the Owner as

\g% 3 r m @

respecu%;agré%%::ms

k R e
erstséc;{gﬂy di

‘mach
2 a%‘éept“a%sffﬁn;‘g%wf sul?c):'omractsépursuant to Paragraph 5.4;and -
3 finish the Work by§whatevel;§3-&aso HaBl&imethod the Owner may deem expedient. Upon-
requestfgfi the ConLracLor@hé%@M)?g%b ‘shall furnish to the Contractor a detailed
accounlmg ofwthe*cagstsﬂncurred“by the Owner in ﬁmshlng the Work.

% he Owne '%mm%{es the Contract for one of the reasons stated in
agraphfm.zﬁ the Contractogjshalhnot be entltled to receive further payment until the Work

copyrlghf laws and will subject the violator to legal prosecution.

3 because the Architect has not issued a Certificate for Payment and has not notified the” -

theyContractor mayy .

her persons performing

oo T s e
. S
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14.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, iricluding
compensation for the Architect’s services and expenses made necessary thereby, and ‘other -
damages incurred by the Owner and nol expressly waived, such excess shall be paid to the -
Contractor. If such costs and damages exceed the unpaid balance, the Contractor shall pay the dif-
ference 1o the Owner. The amount 1o be paid to the Contractgi:or Owner, as the case may be, shall
be certified by the Architect, upon application, and this¢ 250 igation for payment shall survive
termination of the Contract. 4 »

143 SUSPENSION BY THE OWNER FOR CONVENIENG
1431 The Owner may, wnhout cause, order the Contra

Conlracl.

14.4 TERMINATION BY THE WNE :
14.41° The, Owner ma
without cause.

o convemence, lhe Conirafctlozréehall

An¢
SRR Eran
.keaeﬁ?to
. RBY e @

be)

©1997 AlA®
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

'COUNTY OF CHARLESTON - . NINTH JUDICIAL CIRCUIT - -

ANDREW AND KIMBERLY
MCINTIRE,

CASE NO. 2016-CP-10-1833

PLAINTIFFS,
s,

SEAQUEST DEVELOPMENT
COMPANY, INC.; RED BAY
CONSTRUCTORS CORP.;
BENZENBERG CUSTOM CABINETS,
INC.; JONATHAN MARSHALL
CONSTRUCTION; COASTAL
WINDOW & DOOR CENTER OF
CHARLESTON, LLC; CAROLINA

. WINDOW & MILLWORK; LLC N/K/A
CAROLINA WINDOW & MILLWORK

DEFENDANT SEAQUEST ,
DEVELOPMENT COMPANY, INC. ’S _
~ SUPPLEMENTAL MEMORANDUM IN:
OMNI GLASS INDUSTRIES, LLC; - OPPOSITION TO PLAINTIFFS’ MOTION
" SOUTHCOAST EXTERIORS, INC.; a TO STAY AND TO COMPEL o

w1 CUSTOM CABINETS; QUALITY
" CEDAR PRODUCTS; INC.-OF  °

-+ MICHIGAN D/B/A MICHIGAN- |
. PRESTAIN CO.; COASTAL .
- PLUMBING & GAS, LLC; FOAM _

. INSULATION CO. INC.; JERRY

" COMER D/B/AJERRY'S TILE & |

MARBLE, LLC; LOWCOUNTRY -~ ")
- FIREPLACES, INC.; CAROLINA PEST - -
SOLUTIONS, INC.; NEW SOUTH
CONSTRUCTION SUPPLY, LLC,

DEFENDANTS.
SEAQUEST DEVELOPMENT '
COMPANY, INC, : .

THIRD PARTY PLAINTIFF
Vs.

" ARCHITECTURAL PRODUCTS OF

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
‘ MICHAEL CASTEEN D/B/A CASTEEN ) R ARBITRATION
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
g
CHARLESTON, LLC; SEALTIGHT OF )

‘SUPP ROA 056




SOUTH CAROLINA LLC, )y
)
THIRD. PARTY DEFENDANTS )

Defendant Seaquest Development Company, Inc. (hereinafter “Defendant”)',' r:by : a_nd
through its undersigned attorneys, respectfully submits this Supplemental Memorandum in |
Opposition to Plaintiffs’ Motion to Stay and to Compel Arbitration. Defendant is entrtled to an-
Order denylng Plaintiffs’ motion as the contract which Plamtlffs purport to compel arbrtratron is
not properly before the court. Defendant hereby incorporates by reference herein,vin its entirety,
its Memorandum in Opposition to Plaintiffs’ Motion to Stay and to Compel Arbitr'ation which'it .
filed on October 13, 2016.

| Arg'umen't

L | Plalntlffs Have Not Sued on the Contract

Arbrtratron isa matter of contract Emscopal Housmg Corp V. Federal Ins Co 269 S C

G -631 239 S E. 2d 647 (1977) Arbrtratlon rests on‘the agreement of the partres Srmmons v

2 Lucas & Stubbs Assocs Ltd 283 S C 326 322 SE.2d 467 (Ct App. 1984) Plalntrffs have only

' sued Defendant under tort and warranty theorles Plaintiffs have not sued Defendant on the

o contract whrch they purport compels arbrtratron Plarntrffs are attemptmg to use the Court to '

- enforce terms of a contract, spec1ﬁcally, an arbitration clause contained in the contract -When
there is neither a contract nor an arbitration clause properly before it.

It is clear from the case:law t.hat"an agreement t0 arbitrate is strictly a matter o‘f con'tract
A percelved farlure to comply wrth part of a contract, 1nclud1ng an arbrtratron clause could
‘ “ constrtute a breach of that contract or grve rrse to a contract drspute When a percelved breach 'of

contract or contract dispute exrsts;, the_,aggrreved party must sue on the contract »1.ts,elf'- to.for ~the,.

2
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court to enforce the terms of that contract. Acc‘Ordingly, there is no contract and’no"'arhitratlon‘ )
clause before the Court which it can enforce.
IL. Federal Arbitration Act is Inapplicable

’

Even if it is determined that arbitration should be compelled, the South Carolina Uniform
Arbitration Act, not the Federal Arbitration Act (“FAA”), would apply. First, the Contract -

attached to Defendant s original memorandum as Exhibit “A” has the following. headmg

WARNING:
THIS AGREEMENET SUBJECT TO BNDING ARBITRATION IN THE STATE OF SOUTH CAROLINA, CITY OF
CHARLESTON, UNDER THE SOUTH CAROLINA UNIFORM ARBITRATION ACT (CODE SEC. 15-48-10. ET. SEQ.)

‘It is clear from the Contract that the agreement would be subject to the South Carolina Uniforrn
Arbitration Act not the FAA. Additionally, Section 4.6.2 of Exhibit “D” to Defendant’s original;'
memorandum 1nvokes the Constructron Industry Arbitration Rules of the Amencan Arbrtratron '

Assocratlon This further shows that the partres did not mtend to proceed under the FAA

Part1es are free to enter 1nt0 a contract provrdmg for arbrtratlon under mles establlshed by-

state law rather than rules establlshed by the F AA Munoz V. Green Tree F1n Corp 343 S C -

R 531 542 S E. 2d 360 n. 2 (2001) If the partles have agreed to abrde by state rules of arb1trat10n o
enforcrng those rules accordmg fo. the terms of the agreement is consistent w1th the goals of the‘-.".-
" FAA, even if the result is that arbrtratron is. stayed where the FAA would otherW1se perm1t 1t fo

go forward. VoIt Info. Scis. Inc V. Board of Trs., 489 U. S. 468, 479 109 S.Ct. 1248, 1256 103

L.Ed.2d 488 (1989). See also Ford v. NYI.Care Health Pl‘ans 141 F.3d 243 (Sth C1r.1998) ,

(ﬁndmg that parties may de31gnate state law to govern the scope of an arbrtratron clause 1n an
agreement otherwrse covered by the FAA) Accordlng to the Supreme Court in Volt b o
[I]t does not follow that the FAA prevents the enforcement of agreements to

arbiirate under different rules_ than those set forth in the Act itself. Indee_d,'such/,a .

result would be quite inimical to the FAA's primary purpose of ensuringﬂ that

3
SUPP ROA 058



prlvate agreements to arbltrate are enforced accordmg to the1r terrns Arbltratwn o

under the Actis a matter of consent, not coerc1on and parties are generally free Io‘ B

structure their arbitration agreernents as they see fit. Just as they may l1m}t by - _v '

contract the issues which they will arbitrate, so toc may they specify by contract

. the rules under which that arbitration will be conducted. |
| Volt, 489 US at 479, ,109 S.Ct." at Al>25'..6. (citations omitted).

As such, should arbitration be compelled, it sllould proceed under the T tertns of the
contract between the parties, not the FAA.

Based on the above arguments, ;authorities, and fe’vidence, Defendnnt'_ lSe’é\th\ies’t' }
" Development Company, Inéﬁs'ri‘seﬁtitledﬂtov_ an Order denying Plaintif_fs’ MotlontoStayandto .

Co_mpél-_f Arbitration:

[

o ;"‘YOUNG CLEMENT VERS LLP

i 'Edw D. Buckley, Jr.
Fo {-JasonA Daigle ‘
. ~P.O. Box 993, Charleston SC 29402
7(843) 720-5436 o
-ebuckley@ycrlaw. com
Jda1gle@ycrlaw com .
Attorneys for Defendant Seaquest Development
. Company, Inc.

Charleston, South Carolina .~ ° R o o ;‘_»'-‘ v

‘A Dated:“‘[U."..( 9 ‘{é

'CERTIFICATE OF SERVICE

I hereby certify that a copy of ¢ foreccmg memcrandum was

emailed to all counsel of record/n fhis proceedmg lhlS l -day

of _(Ctchde” 20 o
- / V4 ,

4
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IN THE STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS ..
COUNTY OF CHARLESTON FOR THE NINTH JUDICIAL CIRCUIT

o CASE NO. 2016-CP-10-1833
_ ANDREW and KIMBERLY MCINTIRE, o

Plaintiffs, Ocr(:z é ’, 'E)
RO =

SEAQUEST DEVELOPMENT COMPANY, o o i% |
INC.; RED BAY CONSTRUCTORS CORP.; o @ i
BENZENBERG CUSTOM CABINETS, gi’? R
INC.; JONATHAN MARSHALL ‘ r:_o‘?"o- =
CONSTRUCTION; COASTAL WINDOW & g o
DOOR CENTER OF CHARLESTON, LLC;

* CAROLINA WINDOW & MILLWORK |- PLAINTIFFS’ REPLY IN SUPPORT OF-
LLC n/k/a CAROLINA WINDOW &

Rk - OMNI GLASS " I THEIR MOTION TO STAY AND -
- INDUSTRIES, LLC; SOUTHCOAST RRER COMPEL ARBITRATION
" EXTERIORS, INC.; MICHAEL.CASTEEN. . R o
" d/b/a CASTEEN CUSTOM CABINETS; S ;)
" QUALITY CEDAR PRODUCTS; INC: OF . o S
MICHIGAN d/b/a MICHIGAN PRESTAIN | . ..~ RS
CO.; COASTAL PLUMBING & GAS, LLC;- |
FOAM INSULATION CO. INC.; JERRY - N
" ~COMER d/b/a JERRY’ STILE&MARBLE I S e
" LLC;LOWCOUNTRY FIREPLACES,INC;'| = =~ T TR
' CAROLINA PEST SOLUTIONS, INC.; - 3

NEW;SOUTH CONSTRUCTION SUPPLY, S
LLC. o SN

~ Defendants.

Tl}e Mclntiré's submit ,thev.'_fq};lqvi;ing.ix_i sﬁpport of ith',e'ir motion to stay and compe] A‘ .
arbitrati.(;n | . | |
I. . S.C.CODE § 40-59- 810 ET SEQ. IS SUPERSEDED BY THE FAA . y POV
SeaQuest argues that the S. C Notlce and Opportumty to- Cure Constructxon Dwellmg

Defect Act, S.C. Code § 40-59-810, et seq, requires a mandatory stay of this lmgatlon and prOhlbltS

1

’ . . i ”; | . . I
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X

the Court ] grantmg of the McIntlres motron to stay and compel arbitration. However .1f the Act' ‘

- . does operate asa perqu151teto arbltrat1on as’ SeaQuest suggests, (in its memorandum SeaQuest;r';
argued that the Act operates as a complete bar to the Mclntires’ lawsuit because they will not be
able to comply with the Act as the repairs have already been made; it appears, this argument was "
withdrawn at the October 13 2016 hearmg) it is superseded by the FAA.

The federal pohcy favormg arbitration, as expressed in the FAA, is blndmg even in state |
courts and supersedes inconsistent state law and statutes which invalidate arbltratlon agreements.
Zabinski v. Bright Acres Assocs., 346 S.C. 580,-590-91, 553 S.E.2d 110, 115 (29()(1)., The basic v
purpose of the FAA is to overcome state courts' refusal to enforce arbitration agr’ee_"rnent's. All'ie’eif

.Br'uce Terminix Co. v. Dobson, 513 U.S. 265, 1'15 S. Ct. 834, 130 L. Ed. 2d 753 (19_95'), runhér, ,j |
an arbttratlon clause may be 1nva11dated under a state law only if that law governs the enforceablhty

of all contracts generally Hous Auth of Columbza v.'Cornerstone Hous., L. L C 356 S C 328 s

» 339 40, 588 S E: 2d 617, 623 (Ct App 2003) cmng Perry V: Thomas 482 U S 483 492 n. 9 96:.1- :

L Ed. 2d 426,107 S Ct. 2520\(1987) B o A, o ?.‘.__ D |

" In Munoz v. Green Tree an Corp 343 S.C. 531 540 542 S.E.2d 360 364 (2001) the;r
Plaintiff. argued that the Consumer Protectlon Code rendered an arbttratlon prov1s1on m the partles _
' agréement invalid. The Court found that hecause the Consumer Protection Code does not govem A
contracts generally but applies only to certain consumer transactions, it may be rarsed on the merits
of the contract's enforceability as a consumer credit transaction, but does not apply to determme .
the validity of the arbitration clause 1tse1f Ia’ .

Similarly, in Hous. Auth of Columbla v Cornerstone Hous., L.L.C., 356 S C 328 588"
S.E. 2d 617 (Ct. App. 2003), The Plamtlff argued that section because the contractor was not"

licensed pursuant to S.C. Code §,40—1 1—370(0), the contract and therefore the arbrtratron\provrswn.
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, was invalid. The Court held that because S C Code § 40- 11 370(c) only applles to certam :T:
- construction contracts and does not govern contracts generally, the arbitration agreement could not'..v“
be invalidated based on the requirements of the statute. Hous. A}uth. of Columbia, 356 S.C. 328,
- 338 ‘339 The Court went on to hold that arbitration was the proper place to raise the issue of
- statutory llcensrng requirements as a defense to the enforcement of the contract generally..Id. cztzng_
Green Tree Fin. Corp. v. Bazzle 539 U.S. 444 451,123 S. Ct 2402 2407 (2003) (holdmg that A\
except for "certain gateway matters such as whether the parties have a valld arbitration
agreement,'; the parties to an arbitration agreement have agreed that an arbitrator would decide. .
_ disputes covered by the agreement). |
Munoz and Hous. Auth. of Columbza are: apphcable here. To the extent that the S C NOthC, '

_ and Opportumty to Cure Constructron Dwellmg Defect Act is applicable in thlS case and operates

 to prevent thls Court from staymg thlS htlgatlon and compelhng arbrtranon the. Act rs 1ncon51stent )

¢,

o : w1th the FAA and1s superseded by federal law Further underBazzle the Court smqulry 1s 11m1ted R

to. whether the partles have a vahd enforceable arbrtratlon prowsron all other matters are for the"

: arbltrator Vi

II . THE FEDERAL. ARBITRATION ACT (“FAA”) APPLIES & ARBITRATION
MUST BE ORDERED . , .

.

In determining whether or not the FAA applies, o‘ur Supreme Court zrr Epzscopal Hous _
Corp v. Fed. Ins. Co., 269 S C 631, 637 239 S.E.2d 647, 650 (1977) adopted the followmg
guldehnes First, that there is a wrltten provrsron for arbltratron in the contract [9 U S C.§ 2]
'Second that the contract ev1dences atransactlon mvolvmg commerce. [9 U.s. C §§ 1 and 2]. Thlrd -
the Court is satisfied that the issue mvolved in suit is referable to arbitration under the wrrtten:‘
agreement. [9 U S C. § 2] and Fourth the applrcant for the stay is not in default i in proceedmg w1th

such arbitration. [9 U.S.C. § 3]. Id. (internal citations omltted). _
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A. The Constructlon Contract at Issue Contams a ertten Arbltratlon o
Provnsnon -

On the first page of the agreement between the McIntlres and SeaQuest appears the"

following language: THIS AGREEMENT IS SUBJECT TO ARBITRATION PURSUANT

TO 15-48-10, ET SEQ. The statement is bo]d underhned and in all capital letters The contract

further states that the contract between the partres consists of all "Contract Documents" to 1nc1ude
,] . . .
the drawings and specifications and the current edition of AIA Document A201, e_ntltled “General

Conditions of the Contract for Construction.” Section 15.1.1 of the AIA 201 General Conditions

states in relevant part as follows:

A clalm is a demand or assertion by one of the parties seeking, as a matter of
right; ‘payment -of " money, -or other relief with respect to the terms'of the: =
Contract. The term “Claim”: also includes other disputes and matters 'in. =~
“question between the Owner and Contractor arlsmg out of or relating to the ; S
~Contract o o : -

,Sectlon 15 4. 1 states any Clalm subject to but not resolved by, medlatron shall be sub]ect to Lo

arbitration...”. 'V ‘ L S e T

A VAN
vns

1 | T he Arbttt'atton Provzsmn atissue is “Broad ”

As appears above, the constructlon contract at issues mcludes in the deﬁn1t1on of “Clalms
...disputes and matters in questlon between’ the Owner and Contractor arlsmg out of or relat.lng~‘

to the Contract.” Courts typically characterize arbitration agreements purporting to govern disputes

“arising out of or related to” the underlymg contract between the partres as "broad" arbltratlon

~clauses encompassmg a w1de range of 1ssues Azken V.. World Fin. Corp 373 S C 144 149 n2 S

I

644 S.E. 2d 705 708 (2007) czt‘mg JJ Ryan & Sons Inc. v. Rhone Poulenc Textzle SA 863 F 2d‘

315,321 (4th Cir. 1988). S
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B. The Contract Documents Ev:dence a Transactlon Involvmg Interstate o
Commerce W

' The FAA apphes in federal or state court to any arbitration agreement regardmg a
transaction that in fact mvolves 1nterstate commerce, regardless of whether or not the parties
‘contemplated an interstate transactlon " Munoz v. Green Tree Fin. Corp., 343 S. C 531 538, 542
S.E.2d 360, 363 (2001) (footnote omltted) “To ascertain whether a transaction mvolves commerce-l 4.
within the meaning of the FAA, the court must examine the agreement, the complalnt and the
-surroundmg facts.” Zabinski Bright Acres Assoc 346 S.C 580, 594 553 S.E.2d 110 117 (2001)
In this present case, the contract documents "evidence transactions in commerce on their face as.
one of the subcontractors performmg work is a Mlchr gan subcontractor f/k/a Mlchrgan Pre Stam
Mlchlgan Pre-Stain was served m Mlchlgan and remains a Michigan company. (See Exh A, Proof »
of Serv1ce) As an add1t10na1 ground for holdmg that the contract between the partles ev1dences;
- transactlons m commerce; one need only con51der the nature of the prOJect and the.actual work\';_-
performed in fulﬁllment of the contractual obl1gat10ns Epzscopal Hous Corp v/ Fed Ins Co Vi
269 S.C. 631 640 239 S E 2d 647 652 (1977) (Finding it would be v1rtually 1mp0551ble toih

!

. 'complete constructlon contracts w1th materlals equlpment and supphes all produced and,;

manufactured solely w1th1n the State of South Carolma)

C. The Arbitration Provnsnon at issue in this Case Encompasses Plamtlffs
claims against SeaQuest \

. "The policy of the United States and South Carolma is to favor arbltratron ‘of dlsputes
Zabznskz 346 S.C. 580, 596 553 S E 2d llO 118 To decide whether an arbltratlon agreement ’
covers a partlcular drspute the court must determine whether the factual allegat1ons underlymg
the claim fall within the scope of- the agreement trrespecttve of the label gtven to the cause of
action. Id. (emphasis added). When interpreting arbitration agreements within the scope, .of the
FAA, due regard must be given to the federal policy in favor of arbitration, and an'y ambiguity in

5
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the scope of the arbrtratron clause must be resolved in favor of arbltratron Stokes ]t/[etro sze Ins o
Co., 351 S. C. 606, 612, 571 S E2d 711,714 (Ct App. 2002) "Unless the court can say wrth ;
positive assurance that arbitration clause is not susceptrble fo an interpretation that covers the
dispute, arbitration should be ordered." Zabinski, 346 S. C. 580,597,553 S.E.2d 110, 118 See also
Vestry & Church Wardens of the Church of the Holy Cross v. Orkin Extermznatmg Co., 356 S.C..-
202, 206- 07, 588 S.E.2d 136, 138 (Ct App 2003); Towles UnltedHealthCare Corp., 338 S C 29
| 41-42, 524 S.E.2d 839, 846 (Ct. App. 1999) (stating a motion to compel arbrtratlon should be
denied only where the arbitration clause is not susceptible to any interpretation that would cover
the asserted claim).
SeaQuest argues that because the McIntlres causes of actlon do not 1nclude breach of ,
contract, they are not- subject to arbrtratlon However the scope of a-broad arbltratron prov151on:

_does "not- limit arbrtratron to the hteral 1nterpretat10n or performance of the contract [ but] '

v embraces every drspute between the partles havmg a srgnlﬁcant relatlonshrp to the contract E g

Lana’ers v. FDIC, 402 S.C: 100 109 10 739 S E 2d 209 213- 14 (2013) (Holdmg tort clarms of _‘ :
| 'slander and 1ntent10na1 1nﬂlct10n of emotlonal drstress were, w1th1n the scope of the arbrtratron.\'
-clause) (1ntemal citations. omltted) Further _as the Court held in Zabznskz the Court must;‘

determme whether the factual allegatlons underlymg the cla1m fall within the scope of the -

\

agreement, trrespectlve of the label given to the cause of action. The Mclintires have artrculated

‘

clalms agamst SeaQuest for darnages caused by the faulty work performed by SeaQuest and 1ts~_

subcontractors. As Your »Honor recogmze_d. :
South Carolina courts have hrstorrcally been inclined to expand general contract :
and tort principles to protect innocent homebuyers.. Thus in cases mvolvmg'- c
residential construction - contracts, - general contract and tort prrncrpiesj S e
occasionally give way to the State's ‘dual policies of protecting the homebuyerand .
making it easier for that buyer to pursue claims against the burlder or seller.’
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Parsons v. John erland Homes & Nezghborhoods of the Carolmas Inc No 27655 2016 S C
LEXIS 227, at *31-32 (Aug. 17, 2016) (Justlce Toal, dissent). The claims artlculated by the .
McIntires are in line with Kennedy v. Columbia Lumber & Mfg. Co., 299 S.C. 335, 344, 384 S:E.2d
730, 736 (1989) and its progeny, and there is no interpretation of the of the contract that would”
: support the notion that claims for co‘nstruction.defects do not bear a significant relatio‘nship to a "
contract to build a house. | SR

" SeaQueast further argues that under Zabinski, the Mclntires’ tort claims are not subject to
arbitration because they can be maintained without reference to the contract. Howe\rer, as.
recognizedfby the South Carolina Supreme Court in Landers v. FDIC 402 S.C. '100; 111, 739

S.E.2d 209,214 (201 3), “under the expanswe reach of the FAA a tort claim need not ralse an 1ssue '

. that requrres reference to or the constructlon of some portion of the contract 1n order to be

"__ ' encompassed bya broadly worded arb1trat10n clause ”]d. cmngJ J Ryan, 863 F 2d at 321 (ﬁndmg

."that under the srgmﬁcant relatronshrp test broad arbrtratlon clause does not 11m1t arbrtratlon to

literal 1nterpretat10n or performance of the contract) The type of torts that are typlcally held to be

| out51de the scope of an arbltratron are; outrageous torts, wh1ch were unforeseeable to the reasonable -
consumer and legally dlstmct frorn the’ contractual relatlonshlp between the partles See Azkerz =

' World Fin. Corp. of South Caroli'na,‘373 S.C. 144, 644 S.E.2d 705 (2007)'(e'stabhsh1ng, in South”
: Carolina the outrageous torts exception to arbitration enforcement). However, there is some
“questlon asto whether even outrageous torts can be excluded from the scope ofa broad arbltratlon
prov1sxon in hght of the has Umted States Supreme Court oplmons in AT&T Mobilzty LLC v

_ Concepczon 563 U.S. 333, 339 131 S, Ct. 1740 179 LEd 2d 742 (2011) and DIRECTV Inc v

Imburgza 136 S. Ct 463, 468 193 L Ed 2d 365 (2015). See Parsons v. John erland Homes & ‘
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- Mclntires moved to stay the 11t1gat10n and compel arbltratlon on July 15 2016

Netghborhoods of the Carolznas Inc No 27655 2016 S C. LEXIS 227, at *10 (Aug 17 2016)
~ (discussing the viability of the outrageous tort exceptlon)
' (

Accordingly, as the Mc Mclntires® claims bear a signiﬁcant relationship to the co.ntract,' '

they are subject to arbitration.

' . D. Plaintiffs have not Waived th‘eir Right to"Arbitration

SeaQuest argnes that becaase the Mclntires did not immediately - mov’é’ 'i‘té' eOmr)él
arbitration or institute arbitration proceedings, they waived their arbitration rights.‘The Mclntires
filed suit against_ SeaQuest and its subcontractors on April 8, 2016. Each of the-suhcentractors
were named in order to prevent the running of the statute of repose. It took "sev‘erall months to

* discover reglstered agents for the Defendants -and obtain. proper service over them The last

. afﬁdav1t of service if dated July 20 2016 When the bulk of the Defendants had been served the

SN

The party opposmg arbltratlon "bears the heavy burden of provmg ‘waiver."” In re Mercury |
- Constr. Co 656 F.2d 933 939 (4th C1r 198 l) A party may waive its right to msrst on arbltratlon

if the party "so substantlally utlhzes the llttgatlon machlnery that to subsequently perm1t arbltratlon

‘would prejudlce the party opposmg the stay " Fraser V. Merrzll Lynch . Pzerce Fenner & szth

- Inc., 817 F2d 250,252 (4th C1r 1987) But éven in cases where the party seekmg arbltratlon has

invoked the "litigation machinery" to some degree, "the dispositive question is whether the party
objecting to arbitration has snffered actu_al.‘prej ndice." Id. "Neither_delay nor t_he.ﬁlin’g of 'nleadings_,
by the pa'rty'. seeking Qstay w111 vstt'fﬁce_, 'vvithout more, to establish waiver .“o‘f‘ arbltratlon" ]d
(citation omitted). - | S

A The Mclnitres’ delay, if it _ca_n:he ca.llleddelay, was for;the three;nionth perlod 1t teoh to-

serve the Defendants. Nothing. in the record suggests that SeaQuest suffered actual prejudicé
i B
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. .sufﬁc1ont to constltute a walvor of tlte MCIntlTCS‘ right to arbltratlon "It is only rvhen | delay
.~ results in actual prejudice that it may amount’ to 'default’ within the [Federal Arbltratlon] Act ")
Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 US. 1,74 L. Ed. 2d 765, 103 S: Ct._ :
927 (1983). See also MicroStrat'egy, Inc. v. Lauricia, 268 F.3d 244, 249-50 (4th Cir. 2001) (Where
the time bét'ween the 'ﬁlirlg of tho action artd tho'-arbitration request was less than six months, there -
was no waiver). Any delay by ttte Mclntires in asserting their :right to arbitratior"i‘;‘t}viérléfore., 1s
insufficient to support a finding of waiver

III. CONCLUSION

For the reasons stated above, the MclIntires respectfully request that SeaQuest’s (and
- RedBay Constructors who haye'ﬁléd a sirnilar motion) motion‘_be dismissed and the McIntirés"_

motlon to stay this lltlgatlon and. compel arbltratlon be granted

AR

o :j_;‘4REWK EPTING, IR., LLC >

... - Andrew K. Epting, Jr.
" ‘Michelle N. Endemann o
S “46aState Street, Charleston, SC 29401
' P:-843-377-1871" -
© F: 843-377-1310: PRI
) ake@eptmg law.com; mne@eptmg law com -
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" SOUTH CAROLINA, LLC, )
' )
THIRD PARTY DEFENDAN’I‘S 5

Defendant Seaquest Development Company, Inc. (heremafter ‘Defendant”), by and
through its undersigned attorneys, respectfully submits this Memorandum in Support of its
Motion to Dismiss or Stay Proceedings. Defendant is entitled to an Order granting its motion as
Plaintiffs havé failed to compiy 'witn ' thév South Carolina Notice and Opportunity to Cv.ll‘re"z
Construction Dwelling Defects Act, S.C. Code Ann. § 40-59-810, ef seq. (“Right to Cure Act”).

Background

On or about August 22, 2007 Defendant and Plaintiffs entered into a contract for the

[ oo 7 X2

construction of a single famﬂy remdence located at n Mt Pleasant '
(Contract attached hereto as Exhlblt “A’) Defendants acted as the general contractor and work__'

" was performed through subcontractors, the majomty of which are named as dxrect detendants Or_j

L third-party detendants to thts actlon The Cemﬁcate of Occupancy for the resmence was nsued

on September: 25 2008 (Cemﬁcate of Occupancy attached hereto as Exhibit “B’) Plamtxffs‘zf;'

- filed this Iawsmt on April 8, 2016- wherem they set forth the following causes of acnon agamstl_: 3

‘ Defendant Neghgence and Gross \Ieghgence, Breach of Warranty of Habxtablhty, Neghgent_.f"

Misrepresentation and Constructive Fraud and Breach of Warranty of Good and Workmanhke
Work. (Complaint attached hereto as Exhibit “C”). On June 17, 2016 Defendant filed its
Answer to Plaintiffs’ Complaint. On June 17; 2016 Defendant filed this Motion to Dnsmxss or _

Stay Proceedmgs pursuant to S C Code Ann. § 40-59-810, ef seq. On or about July 15 2016'“ _

Plaintiffs moved to stay this acnon 10 compel arbxtranon

2
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‘A'gf VQ.-l:iéable Law

South Carolma has codrﬁed the nght of a builder to mspect and cure alleged constructlon_:
defects to a residence in S.C. Code Ann. § 40-59-810, ef seq. These statutory provrsrons are -
referred to as the “South Carolina Notice and Opportunity to Cure Construction Dwelling
Defects Act.” S.C. Code Ann. § 40-59- 810 Ninety days prior to filing an: action agamst a.
builder which seeks damages allegedly caused by construction defects, Plaintiff>* must serve a
written notice of claim on the contraetor. The notice of claim must contain the folIowing: |

(1) a statement that the claimant asserts a construction defect;

(2) a description of the claim or claims in reasonable detail sufficient to deterrnine"

the general nature of the constrjuct_ion defect; and

(3) adescription of any resuits o'f the-defeet, if known.”

S, C Code Ann. § 40- 59 840 ) . ' : B ‘ -

: -ThlS wiitten notice must be’ served by personal servrce or dellvery by certrﬁed rnall to the las\tf e
S known address of the addressee 4 S C Code Ann § 40-59- 820(5) . __TV: ;" :-. -

‘If the- ‘claimant ﬁles an: actton in- court before first complymg with the requlrements of:.:l‘
this artrcle on motion of a party to- the actron the court shall stay the action unt11 the clarmant;,;'
has complied with the requlrements of this: artrcle” (emphasis added). S.C. Code Ann § 40 59-. 3
830. It should be noted that “action” means any civil lawsuit or action or arbitration proceeding.
S.C. Code Ann. § 40-59-820(1):

' Ar'gument
Our Supreme Court has. recogmzed that the nght to Cure Act affords substantral

substantlve rlghts to the builder. In Grazla v. South Carolina State Plastering, LLC 390 S C .

562, 571, 703 S.E.2d 197, 200-01 (2010) the Court held that S.C. Code Ann;,.§'40—59'~840,

3
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‘ “inrposes an 'absolute ‘co—nditlon. nrecedent to the filing of lawsvuitsthat qualify underthenght t_o 3
“Cure Aet. Subsection 840, as pro\(ided above, encompasses civil lawsuits ﬁledagarnsta
contractor or subcontractor, and requires the clainlant to serve V\lritten notice no later than ninety

days before filing the action” (emphasis in original). In fact, the express public intent of the
Right to Cure Act is: (1) addressmg the need for an alternative_dispute resolution method to -
promote settlement of constructlon dlsputes w1thout litigation, while adequately protectlng the '
rlghts of homeowners; and (2) requiring a would-be plaintiff in certain constructxonl defect
matters to file a notice of claim with the would-be defendant and provide an opport,uni_tyv to. .

resolve the claim without litigation. Grazia at 572 (citing 2003 South Carolina Laws Act 82 (S.B.

433) “The stated public policy,’ therefore 1$ nct abrldged when a court on motlon is requrred to'
stay a proceeding in order to req_uire- c‘omplianc‘e with the Right to Cure Act's notlrcej;proylsrons_."HV'-

(emphasrs 1nor1g1nal) Grazraat 572 o : T \ )

These r1ghts under the nght to Cure Act are not new substantlve rlghts but 1nstead_3i )

: - represent an effort by the General Assembly to prov1de the contractors/subcontractors a new'

- procedural t1me11ne for assertlng ex1st1ng l1t1gatlon rlghts ln other words, the nght of entry onto-.‘ .

Y \)and 1nspect10n of the clarmant's dwelllng is now perrmtted to occur prior to the ﬁhng of the;_l

" action under the notice provrslons of §§ 40-59-840 and 850, as opposed to durlng an actlons ’
normal discovery period. 1d. at 573. More specifically, the rights afforded to the builder include: |
the nght t0 request clanﬁcatlon of the alleged defects (§ 40-59-840); the right to 1nspect the |
alleged defects (§ 40-59—~ 850), the rlght to offer to remedy the alleged defect (§ 40—59—850) the,'

- right to offer to settle the cla1ms related to the alleged defects (§ 40-59-850), and the r1ght to’

deny the claim (§ 40-59-850). R o |

N~
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Plaintiffs have categorlcally'lfailed to comply with any part of the RJghtto CureAct &
Plaintiffs have not served Defendant w1th wrltten notice of the alleged defects as requlred by.'
S.C. Code Ann. §§ 40-59- 820(5) and 40-59-840. Plaintiffs’ failure to comply w1th the not1ce"~
provision of the statute has denied Defendant its rights to request clarification of the alleged
defects, to inspect the alleged defects, to offer to remedy the alleged defect, to offer to settle the -
claims related to the alleged defects and/or to deny the claim. ; '

A stay pursuant to the Right to Cure Act is not discretionary, it is mandatory as S.C. Code .
Ann. §§ 40-59-830 directs that ““...on motion of a party to the action, the court shall stay the .

2

action until the claimant has complied with the requirements of this article.” Unless and until

" Plaintiffs can comply with the Right to Cure Act, this action must be stayed pursuant_,to SC
" Code Ann. §§ 40-59-830. | BYa

‘The mandatory stay in the case cannot be l1fted unless and untrl Plamtlffs cornply. .wnh_:,‘ _

| . -the Rrght to Cure Act It-is 1mp0351ble for Plamtlffs to comply wnth the act at thls pomt Uponli

N

mforrnatlon and belref Plamtlffs have completely repaired and remodeled thelr.home thereby
destroymg the alleged defects w1thout glvmg not1ce to Defendants of those defects and wuhout
.' giving Defendant an opportumty to mspect the alleged defects —asis Defendant s rlght under the | B
- Right to Cure Act. Plaintiffs: have permanently and 1rrever51bly denied Defendant 1ts rlghts.:-
under the Right to Cure Act. Specifically, Plaintiffs have denied Defendant its statutory rights to |
request clarification of the alleged defects to 1nspect the alleged defects, and to offer to rernedy B

the alleged defect As such, Pla1nt1ffs w1ll never be able to comply with the R1ght to Cure Act 5

and their Complaint should be str1cken and/or d1smlssed asto this Defendant.

5
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Conclusion’
Based on the above argliments, __authorities, and evidence, Defendant ,-‘Se‘aq.ues"t
Development Company, Inc. is entitled to an Order granting its Motion to Dismiss or to Stay

Proceedings.

YOUNG CLEMENT RIVERS, LLP

Edwar D. Buckley, Jr.

Jason A. Daigle

P.O. Box 993, Charleston, SC 29402
(843) 720-5436
ebuckley@ycrlaw.com
jdaigle@ycrlaw.com _
‘Attorneys for Defendant Seaquest Development o
Company, Inc. ‘

- Charleston, South Carolina . - /.".u 0. = S K
. pated: {O—= 1} 'IC S e ey R

CERTIFICATE OF SERVICE ;. /%

I hereby certify | that a copy of the foregomg ‘rnerhorandum wés;' ,.
emailed and hand delivered to all 1{!561 of record m lhlS o

proceeding 13 dayof . g¢ f e -

(./\/-\/\
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CERTIFICATE OF COUNSEL

The undersigned counsel for Respondent certifies that, in accordance with
Rule 210(c), SCACR, this Subpl’emental Record on Appeal contains
supplemental material proposed to be included by Respondent that was presented
to the lbwer court and not any other material. The undersigned also certifies that
this Supplemental Record on Appeal complies with the Supreme Court of South
Carolina’s Revised Order Concerning Personal Identifying Information and Other

Sensitive Information in Appellate Court Filings issued April 15, 2014.

Respectfully submitted,
YOUNG CLEMENT RIVERS, LLP

Zr 7% ‘
1. B‘r%;v’n (SC Bar No. 66468)
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RECEIVED | Edwafd D. Buckley, Jr. (SC Bar No. 994)

Jason A. Daigle (SC Bar No. 73308)
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