STATE OF SOUTH CAROLINA

IN THE SUPREME COURT QQ@/@ /x,
Certiorari to Dillon County
, EC i K Tﬂ 7
Honorable Thomas A. Russo, Circuit Court Judg EE J‘E"Z’ 1,
JAN 11 2018
JOHNNY JONES,
S.C. SUPREME COURT
PETITIONER
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO 2017-000849

PETITION FOR WRIT OF CERTIORARI

LANELLE CANTEY DURANT
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR PETITIONER



STATEMENT ..ottt ettt st sttt e b e et st e e st e st b et e b e st e b et eseatebe e eee
ARGUMENT

The PCR court was correct in ruling that Petitioner was entitled to

a belated appeal from the denial of his first PCR as his first PCR

attorney failed to file an appeal after Petitioner requested one...........cceceveevrennnee

CONCLUSION ..ttt et sttt sb s b b st s b et e bbebe st ese st snn e



ISSUE PRESENTED

Whether the PCR court was correct in ruling that Petitioner was entitled to a belated
appeal from the denial of his PCR as his PCR attorney failed to file an appeal after Petitioner

requested one?



STATEMENT

On February 28, 2006, Johnny Jones was a passenger in a car traveling on Interstate -95
in Dillon County. Artie Burns, the driver, swerved a “little bit” across the road lines. Sergeant
David Lane, who was patrolling the interstates for safety as part of his duties with the “Interstate
Criminal Enforcement” (ICE), stopped the car Burns was driving. As Sergeant Lane asked
questions of both the driver and Jones, he became suspicious when their answers were not
consistent. He asked the driver if he could search the car, and Burns, the driver said yes. App.
153, 1. 8 — Ap. 155, 11. 25; App. 170, 11 19 — App. 171, 1L. 25.

When Sergeant Lane checked the trunk, he found a bag of cocaine. At that point, he
pulled his weapon and ordered the two men to the ground. When backup arrived and the search
continued, another bag of cocaine with two smaller bags in it was found. The total weight of the
cocaine was 138.68 grams. App. 156, 11. 1 —-25.

In May 2006, the Dillon County Grand Jury indicted Petitioner Jones for trafficking
in cocaine 100 grams or more but less than 200 grams. App. 535-App. 536. On October 17-20,
2006, Petitioner Jones and his co-defendant, Artie Burns, proceeded to trial before the Honorable
John L. Breeden, Jr. Jones was represented by Lois McMillan, and Co-defendant Burns was
represented by David Watson. The state was represented by Mary Johnson-Lee and Kinard
Redmond. App. 1.

During the trial, the solicitor in his closing argument, stated that there was a “war on
drugs” that had been going on for a long time. He argued that Sergeant David Lane was the “first
line of defense” in this war: “to help ensure that individuals such as these defendants do not have
the opportunity to traffic and transport their poison and infect the bloodstream of this country.”

App. 336, 11. 4 — 12.



The solicitor then told the jury:

But guess who the last front, the final front in that particular war is,
Ladies and Gentlemen? That would be you. This is where the battle
lines are drawn. But yet this is where the battle itself culminates
with you, Ladies and Gentlemen. Because here today with your
verdict we have the opportunity to send a message loud and clear up
and down the east coast of this nation; we will not tolerate the
highways in our county to be utilized to transport this poison.

And, Ladies and Gentlemen, I assure you, that message will be
heard loudly, it will be heard clearly. And again, individuals such as
these defendants will know full well that we ain’t going to take it

anymore. We are not going to take your transporting and trafficking
this poison through our county anymore.

App. 336, 11. 13 — App. 337, 1. 2.
There was no objection made by defense counsel. App. 336, 1l. 4 — App. 337, 11. 11.

The jury found Petitioner Jones and his co-defendant, Burns, guilty as indicted. App. 369, 11. 9 —
24. The judge sentenced Jones and his co-defendant to the mandatory twenty-five years and a
$50,000 fine. App. 419, 11 4 -25.

Petitioner Jones filed a notice of appeal which was perfected by the Division of Appellate
Defense of the Commission on Indigent Defense. App. 533. The Court of Appeals affirmed
Jones’ conviction and sentence on December 18, 2008. State v. Jones, Op. No. 2008-UP-715 (Ct.
App. filed December 18, 2008). App. 550.

On May 6, 2011, Petitioner Jones filed an application for post-conviction relief (PCR).
App. 422. The state filed a return on October 19, 2011. App. 446. An evidentiary hearing was
held on July 21, 2014 before the Honorable Thomas A. Russo. Petitioner Jones was represented

by Tristan Shaffer, and the state was represented by J. Thomas. App. 451.



At the PCR hearing, Jones’ PCR attorney told the judge that he thought he had filed a
“Supplemental Grounds for Post Conviction Relief” which he presented to the court. App. 454,
11. 23 — App. 455, 1. 16.

The solicitor who prosecuted Jones’ case, testified at the PCR hearing that he
remembered discussing a plea offer with the trial attorney but it was not written. He thought it
may have been for eight years, but he could not remember if he specifically made an offer. He
said that the trial attorney had told him that Jones wanted a trial. App. 456, 1. 15 —22; App. 458,
11. 6 — App. 459, 1. 18; App. 460, 11. 4 — App. 461, 11. 25.

Jones’ trial attorney testified that her trial strategy was to have the drugs suppressed as to

Jones based on the Pichardo! case which was a suppression case. She felt “very strongly” that
the judge would rule in Jones’ favor because he was the passenger. However, the judge denied
the pretrial motion. App.465, Il. 11 — App. 467, 11. 25.

The PCR attorney had trial counsel read from the solicitor’s closing argument in the trial
transcript where the solicitor argued about the “war on drugs.” Trial counsel admitted that she
found that argument “objectionable now” as she looked back, but admitted that she did not object
to it. She said that she had read a case in the last year that held that this type of comment by the
solicitor was grounds for reversal. However she could not remember the name of the case. She
pointed out that that the solicitor’s argument “put an onerous burden on the jury to keep the

county clean instead of focusing on Johnny Jones.” App. 473, 11. 19 - App. 475, 11. 24.

1 State v. Pichardo, 367 S.C. 84, 623 S.E.2d 840 (Ct. App. 2005) where Court of Appeals
affirmed the circuit court’s granting of motion to suppress evidence from search of vehicle
because the deputy did not have reasonable suspicion to further detain defendants and the
deputy’s encounter after traffic stop and issuance of warning was a seizure.
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On cross examination, trial counsel found a note that she wrote on July 5 that read: “Five
years plea to trafficking first.” She could only assume that she did discuss that offer with Jones.
App.478,11.3 - 12,

Petitioner Jones testified that trial counsel never addressed him with a plea offer. App.
485, 11. 6 -23. If he had known about the eight year plea offer, he would have taken it. App. 488,
11. 1 — 22. He said that twenty-five years was excessive for the crime for which he was convicted.
App. 489,11. 7—14.

The PCR judge issued an order on December 17, 2014 denying Jones’ PCR and
dismissing it with prejudice. App. 515 — App. 528. Regarding the issue of trial counsel’s failure
to convey a plea offer, the judge found the testimony of trial counsel and the solicitor to be
credible, but found Jones’ testimony to be not credible. App. 522.

The judge found that Jones failed to meet burden of proof that trial counsel was
ineffective for failing to object to the solicitor’s comments in his closing argument about the
“war on drugs.” The judge wrote that because trial counsel had objected to the solicitor’s
comments in his closing argument defending law enforcement which was overruled, trial counsel
was not ineffective fqr not objecting later to the solicitor’s comments about the “war” in his
closing “because the trial court had already allowed such references.” App. 520.

The judge also found that Jones was not prejudiced by trial counsel’s failure to object the
second time to the solicitor’s closing argument because he said that even “improper closing
arguments may be harmless if viewed in the context of the entire record they did not so infect the
trial with unfairness to offend due process.” The judge found that the solicitor’s comments did

not “rise to such a level.” App. 520. For his argument, PCR counsel had relied on the case of



State v. Liberte, 336 S.C. 648, 655-56, 521 S.E.2d 744, 748 (Ct. App. 1999) which the judge

cited as standing for the proposition that comments about the “war on drugs” were improper,
Liberte’s case was reversed because the “improper argument invited the jury to disregard the
reasonable doubt standard.” The judge wrote that the solicitor in Jones’ case did not “directly
argue that Jones was using the reasonable doubt standard to protect himself from conviction.”
The judge found that the “solicitor’s comments did not infect the trial with unfairness as to
require reversal.” The judge found that Jones had not shown that he was prejudiced by trial
counsel’s failure to object. App. 520 — App. 521.

On December 20, 2016, Judge Roger E. Henderson issued an order granting a belated

appeal pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). App. 529 — App. 532.

Judge Henderson found that Jones had not voluntarily waived his right to an appeal of the
dismissal of his PCR application. Judge Henderson explained that PCR counsel failed to place
the order of dismissal in Jones’ file. Therefore, Jones was never notified of the decision of the
PCR court and missed the deadline for filing an appeal. App. 530 — App. 531.

On April 11, 2017, PCR counsel filed a notice of appeal explaining that he was not aware
when the order of dismissal was mailed to his office. He received the order granting the Austin
appeal on March 13, 2017. App. 533

This petition for a writ of certiorari is being filed simultaneously with a petition for a writ

of certiorari pursuant to Austin.



ARGUMENT

The PCR court was correct in ruling that Petitioner was entitled to a belated appeal from

the denial of his first PCR as his first PCR attorney failed to file an appeal after Petitioner

requested one.

A PCR applicant is entitled to an Austin appeal if the PCR judge affirmatively finds either:
(1) the applicant requested and was denied an opportunity to seek appellate review; or (2) the right
to appellate review of a previous PCR order was not knowingly and intelligently waived. If the
PCR court finds an applicant was denied his right to appeal, the applicant can petition for certiorari
and the appellate court will review whether the petitioner was prejudiced by the failure to obtain

appellate review. Odom v. State, 337 S.C. 256, 262, 523 S.E.2d 753, 756 (1999); Wicker v. State,

310 S.C. 8,425 S.E.2d 25 (1992). An applicant has a right to counsel's assistance in seeking review
of the denial of PCR. Austin, 305 S.C. at 454, 409 S.E.2d at 396; Rule 71.1(g), SCRCP.

Jones was entitled to an appeal from his first PCR.



CONCLUSION

For the above reasons, the order of the PCR court granting a belated appeal from the denial

of the first PCR should be affirmed.
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