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Reply on Question One — Petitioner is Intellectually Disabled

In its rush to use the buzzword “fact-bound,” the state commits the same error as the lower
courts—ignoring the reasoning of Hall v. Florida' and Moore v. Texas.? Br. Opp. at 5. Eschewing
expert methodology in favor of an ad-hoc, totality of the circumstances approach to intellectual
disability is a legal error, not a factual one. Tellingly, the state can only find a response from its
expert, Dr. Brown, to a totality of the circumstances question asked by the prosecutor after Dr.
Brown’s testimony helped petitioner’s case. Br. Opp. at 7 (“Q. Based on the totality of the
data....”); State’s Appendix at A1-A2.

The state provided this Court with the last two pages of Dr. Brown’s direct-examination at
the Atkins v. Virginia, 536 U.S. 304 (2002), hearing in its Appendix. State’s Appendix at A1-A2.
On the first page, Dr. Brown refutes the trial court and the state supreme court’s determination that
school screening measures can satisfy the intellectual functioning prong. State’s Appendix at Al.
Dr. Brown testifies that he would like to have “some school psychological evaluation including a
test of intelligence” but that none existed. State’s Appendix at Al. This testimony that no
sufficient test existed directly contradicts the lower courts’ substitution of these screening
measures (some of which indicate intellectual disability) for what both experts agreed were
standardized measures of petitioner’s intellectual functioning that placed his IQ in the 60s.

The second page provided by the state in its appendix shows the prosecutor grasping at
straws and urging an erroneous methodology on his own expert. State’s Appendix at A2.
Attempting to get Dr. Brown to say petitioner does not meet the adaptive functioning prong, the

prosecutor asks, “I mean he’s held numerous jobs. He’s had a family life. Raised children. Isn’t

1134 S.Ct. 1986 (2014).
2 137 S.Ct. 1039 (2017).



that—can’t we extrapolate backwards and say he had no adaptive function disability?” State’s
Appendix at A2, 11. 2- 5. Dr. Brown rejects the prosecutor’s ad-hoc approach, telling him, “that’s
one thing we look at, and that’s part of what we do, but I don’t think this, in itself, is sufficient.”
State’s Appendix at A2, 11. 6 — 8 (emphasis added). The prosecutor then gives up, asks the totality
of the circumstances question quoted by the state in its brief, and tenders the witness for cross-
examination. State’s Appendix at A2, 1. 9 — 13.

Again, this-line of questioning is the best the State can provide this Court in its attempt
to camouflage a legal error as a factual dispute. The weakness of this attempt should speak
volumes to this Court. The lower courts erred by using an ad-hoc, totality approach that ignored
the experts’ opinions and overemphasized petitioner’s strengths over his admitted weaknesses.
The state’s choice of a line of questioning containing the erroneous legal reasoning below
demonstrates its failure to understand the concepts behind Hall and Moore.

This Court should also note the complete lack of analysis of the three prongs of the
definition of intellectual disability. The closest the state comes to addressing the legal errors on
each prong results in a concession in footnote seven of its brief. Br. Opp. at 13-14, n.7. In this
footnote, the state convolutedly tries to explain the lower courts’ persistence in using school
screening measures against the warnings of both experts on the intellectual functioning prong as
instead bearing on the age-of-onset prong. Br. Opp. at 13-14, n.7. Dr. Brown wrote in his report,
“There is no doubt that Mr. Blackwell currently demonstrates significant deficits in intellectual
functioning....” R.4447. Dr. Brown also warned the trial judge not to rely upon the school “IQ”
scores, writing, “School records do include references to ‘IQ’ scores, but the scores are on
screening measures and cannot be considered equivalent to scores obtained on more

comprehensive tests such as the Wechsler.” R. 4445,
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The lower courts wholly ignored these warnings by the experts and used these tests, instead
of the Wechsler, to find Blackwell did not meet the intellectual functioning prong. Blackwell, 801
S.E.2d at 721 (crediting “standard school 1.Q. tests,” omitting the experts’ warnings not to use
these scores, but noting that Blackwell’s scores on the Wechsler of 63 and 68 were “concerning”).
The state’s argument in footnote seven that the school screening tests were only used on the age
of onset prong is ultimately a concession of error on the intellectual functioning prong. Again,
this is the best the state can do.

And perhaps the state’s confusing attempt to focus the Court on the age-of-onset prong is
not wholly unsound because at least on this prong, Dr. Brown waited until the Atkins hearing to
concede. He conceded the first two prongs in his written report before the hearing. On prong one,
Dr. Brown wrote in his report that petitioner demonstrated “significant deficits in intellectual
functioning” based on two administrations of the Wechsler with scores of 63 and 68. R. 4447. On
prong two, Dr. Brown conceded in his report that “an argument can be made that [petitioner] also
currently demonstrates significant deficits in adaptive functioning.” R. 4447.

But on the age-of-onset prong, Dr. Brown summoned some resistance—at least in his
written report. R. 4447. He wrote, “The third diagnostic criterion requires that those deficits be
present prior to the age of 18, establishing intellectual disability as a developmental disability. It
is not clear that Mr. Blackwell met the criteria prior to the age of 18.” R 4447. Dr. Brown then
identified “[t]hree significant risk factors” from petitioner’s adulthood: (1) cancer; (2) head injury;
and (3) depression and/or anxiety. R. 4447.

Dr. Brown abandoned this feeble resistance at the Atkins hearing and conceded that it
would be “pure speculation” to rely on these so-called risk factors. R.4246,11. 11-22. He admitted

he had no evidence to support such a conclusion. R. 4195, 1. 8 —4196, 1. 15. The dissent at the
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state supreme court had no trouble finding legal error in the trial judge’s relianée on pure
speculation, writing, “While Dr. Brown speculated that perhaps Blackwell’s chemotherapy, a four-
wheeler accident, and alcohol and drug use after the age of 18 may have affected his 1.Q. score, he
agreed there was ‘absolutely no evidence of that.”” Blackwell, 801 S.E.2d at 738 (Pleicones, A.J.,
dissenting).

The state’s portrayal of petitioner’s case as “fact-bound” necessarily ignores the
concessions of the state’s expert and the opinion of petitioner’s expert. A state court cannot evade
Hall and Moore by ignoring concessions, overriding expert opinions, and omitting facts. This kind
of error—whitewashing the facts in Atkins cases with an ad-hoc approach unsupported by expert
opinion—resulted in reversals in Hall and Moore and summary reversals in their wake. Wright v.
Florida, 138 S.Ct. 360 (2017), Martinez v. Davis, 137 S.Ct. 1432 (2017), Henderson v. Davis, 137
S.Ct. 1450 (2017), Carroll v. Alabama, 137 S.Ct. 2093 (2017); Lane v. Alabama, 136 S.Ct. 91
(2015), Halliburton v. Florida, 135 S.Ct. 178 (2014). Petitioner’s case is no different and begs

certiorari or summary reversal from this Court.



Reply on Question Two — The Confrontation Clause Error Prevented the Jury from Hearing
Critical Evidence in Mitigation

(Redacted pursuant to Motion to File Petition for Certiorari and Appendix Under Seal)




(Redacted pursuant to Motion to File Petition for Certiorari and Appendix Under Seal)




(Redacted pursuant to Motion to File Petition for Certiorari and Appendix Under
Seal)

CONCLUSION
Petitioner respectfully requests that this Court grant certiorari or summary reversal for the

reasons stated in the Petition for Writ of Certiorari and in the present reply.

Respectfully submitte

ROBERT M. DUDEK
Chief Appellate Defender

DAVID ALEXANDER
Appellate Defender
South Carolina Commission on Indigent Defense
Division of Appellate Defense
Post Office Box 11589
Columbia, South Carolina 29211-1589
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