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January 10, 2018

R ECEIVETS
Clerk of Court
Supreme Court of South Carolina JAN 17 2013
P.O. Box 11330
Columbia, SC 29211 ' S.C. SUPREME COURT

Re: Quashon Middleton v. State, 2015-CP-15-00311

Dear Clerk Shearouse:

Please find the enclosed Notice of Appeal, Proof of Service, and Order of
Dismissal in the above Colleton County PCR action. Please return a clocked

copy of the Notice of Appeal and Proof of Service in the enclosed SASE.

Should you have any additional questions please do not hesitate to
contact my office.

With best regards, | am,

James K Falk

Thank you for your assistance.

Cc: Ruston Neely, Quashon Middleton 347130.

Mailing Address: PO Box 1058, Charleston, S.C. 29402
Location: 38 Broad Street, Suite 350, Charleston, S.C. 29401



THE STATE OF SOUTH CAROLINA

In The Supreme Court

RECEIVET)
APPEAL FROM COLLETON COUNTY JAN 17 2018
Court of Common Pleas

S.C. SUPREME COURT
Honorable Thomas A Russo Circuit Judge

Case No.: 2015-CP-15-00311

Quashon Middleton 347130.....ccccoviiiiiiiiiiie e PETITIONER

State of South CaroliNa........covvveeeeeeee e ee e RESPONDENT

NOTICE OF APPEAL

The Petitioner Quashon Middleton appeals the Honorable Thomas A
Russo’s November 7, 2017 Order of Dismissal. Undersigned counsel received

notice of entry of the order on January 10, 2018. A copy of the order on appeal
is attached hereto.

Cla{nes K Falk
Falk Law Firm
PO Box 1058
Charleston, SC 29402

January 10, 2018

Ruston Neely, Esq.

Office of S.C. Attorney General
PO Box 11549

Columbia, SC 29211-1549



THE STATE OF SOUTH CAROLINA

In The Supreme Court

APPEAL FROM COLLETON COUNTY JAN 1% 2018
Court of Common Pleas
Honorable Thomas A Russo, Circuit Judge

Case No.: 2015-CP-15-00311

Quashon Middleton 347130.....cccovviiiiiiieeeieee e ee e PETITIONER

State of SoOUth CaroliNa.......u oo RESPONDENT

PROOF OF SERVICE

I, James Falk, certify that I have today served the within notice of appeal
upon the Respondent by depositing a copy of it in the U.S. Mail, postage
prepaid, addressed to its attorney of record, Ruston Neely, Esq. Office of the
S.C. Attorney General, PO Box 11549, Columbia, SC 29211-1549, I further
certify that all parties required by Rule to be served have been served this

January 10, 2018.

£~ James K Falk
Falk Law Firm
PO Box 1058
Charleston, SC 29402

RECEIVE])

S.C. SUPREME COURT



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF COLLETON ) FOURTEENTH JUDICIAL CIRCUIT
)
Quashon Middleton, #347130, ) Case No.: 2015-CP-15-0311
) &
Applicant, ) = i
) s a°h
v. ) ORDER OF DISMISSAL = gmz
State of South Carolina, ) PP
) ® e D
Respondent. ) :: P
) N ~ 5

The above-captioned matter is before the court pursuant to a post-conviction relief (PCR)
application filed February 18, 2015. This Court convened an evidentiary hearing into this matter
on October 10, 2017, at the Beaufort County Courthouse. Applicant was present at the hearing
and represented by James Falk, Esquire. Ruston W. Neely, Esquire, of the South Carolina
Attorney General’s Office, represented Applicant.

Applicant’s trial counsel, David Mathews, Esquire, (Counsel) and Applicant were present
and testified. This Court also had the opportunity to listen to their testimony and rule on their
credibility. This Court had before it a copy of the trial transcript, the records of the Colleton
County Clerk of Court regarding the subject convictions, Applicant’s records from the South
Carolina Department of Corrections, the direct appeal records, and the pleadings in this matter.

1. PROCEDURAL HISTORY

In October 2010, the Colleton County Grand Jury indicted Applicant for two counts of
attempted murder (2010-GS-15-0960; -0962) and one count of possession of a weapon during
the commission of a violent crime (2010-GS-15-0961). Assistant Solicitor Amanda Haselden,
Esquire, (the solicitor) of the Fourteenth Circuit Solicitor’s Office, prosecuted the case. On July

25-27, 2011, Applicant proceeded to trial before the Honorable Perry M. Buckner, II1. The jury
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found Applicant guilty as indicted. Judge Buckner sentenced Applicant to imprisonment for
concurrent terms of thirty years for each count of attempted murder and five years for possession
of a weapon during the commission of a violent crime. .
Applicant filed a timely notice of appeal. Susan B. Hackett, Esquire, of the Office of
Appellate Defense perfected the appeal. On July 25, 2012, the South Carolina Supreme Court
issued an order stating that pursuant to Rule 204(b) of the South Carolina Appellate Cou& Rules,

the appeal is certified for review by the Supreme Court. On February 25, 2014, the South

Carolina Supreme Court affirmed Applicant’s convictions and sentences. State v. Middleton, 407

S.C. 312, 755 8.E.2d 432 (2014). On March 13, 2014, Applicant filed a Petition for Rehearing.
On April 2, 2014, the Supreme Court issued an order denying the petition. The Remittitur was
also returned to the lower court on April 2, 2014. On July 1, 2014, Applicant filed a Petition for
Writ of Certiorari to the United States Supreme Court. On October 6, 2014, the United States

Supreme Court denied the petition.

1L ALLEGATIONS
Applicant alleged the following grounds in his application:

1. Subject Matter Jurisdiction Was Lost
a. Grand Jury indicted Applicant under wrong statute.
2. Ineffective Assistance of Trial Counsel
a. Trial Counsel failed to object and quash indictments.
b. Trial Counsel was ineffective for failing to object the solicitor’s mention of
juvenile charges during sentencing,
¢. Trial Counsel was ineffective for not objecting to a statement obtained from a
‘ person in juvenile custody without parent/counsel.
d. Failure to challenge for cause Prosecution’s use of peremptory strikes.
3. Ineffective Assistance of Appellate Counsel
a. Appellate Counsel failed to brief invalidity of indictment.
4. Trial Judge Abuse of Discretion
a. Trial judge failed to direct a verdict of intent to kill.
b. Trial judge failed to instruct jury of lesser offense.
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At the beginning of the hearing, the State made a motion to dismiss several of
Applicant’s allegations on the basis they were not appropriqte‘for PCR and could be dismissed
without testimony. This Court granted the State’s motion to dismiss for failing to state a claim on
which relief could be granted on the following allegations:

4. Ineffective Assistance of Appellate Counsel

a. Appellate Counsel failed to brief invalidity of indictment.
5. Trial Judge Abuse of Discretion

a. Tral judge failed to direct a verdict of intent to kill.

b. Trial judge failed to instruct jury of lesser offense.

The validity of an indictment may only be attacked before the jury is sworn. S.C. Code
Ann. § 17-19-90 (2003). Applicant did not raise this claim before the jury was sworn, so it was
not preserved for appellate review. Therefore, Appellate Counsel was not ineffective for failing
to brief the issue,

Allegations that can be raised on direct appeal are not proper for PCR. Applicant alleges
the trial court’s rulings were in error. This is an issue for direct appeal. “[P]ost-conviction relief
procedure is not a substitute for appeal or a place for asserting errors for the first time which
could have been reviewed on direct appeal. Issues that could have been raised at trial or
on direct appeal cannot be asserted in an application for post-conviction relief absent a claim of
ineffective assistance of counsel.” Drayton v. Evatt, 312 S.C. 4, 8-9, 430 S.E.2d 517, 520 (1993)
(cites omitted). Accordingly, these allegations are dismissed as a matter of law.

| IIL. SUMMARY OF FACTS

Around three o'clock in the aftemoon of September 28, 2010, Stephanie Mack was

driving down Brittlebank Road- in Colleton County with Ryan Stephens as her passenger. R. 43

lines 13-23; R. 61 lines 11-20. They came to a stop as a school bus in the on-coming lane

stopped to drop off a child. R. 44 lines 2-4; R, 62 lines 10-12. Applicant, riding on a moped,
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_ _drove up behmd Mack and Stephens and brandished a gun. R 44 hnes 7 22; R, 62 lmes 12-14
AApphcant then began shootmg mto Mack's car. R 44 hnes 4-9 R 62 lmes 16-17 Stephens
B _]umped mto the dnver seat with Mack R. 47 hnes9 15 R 55 lme 23- R 56 hne 10; R, 62 llnes ;
_- 19 20; R 70 lines 20-21 R 76 lmes 12-14 Whlle Apphcant contmued to shoot Stephens sped |
| off hrttmg Apphcant‘s leg R 47 Imes 16-22, R. 62 lmes 22- 24 Mack and Stephens then drove to |
| Stephens home. R. 48 llnes - 12 R.64 lines 2-4. | |
| The paramedlc who amved at the scene reported Apphcant stated he had been run over

and the people in the-car had been shootmg at hll'l'l R. 38 llnes 2 6. Appllcant was in srgnlﬁcant‘

' pam accordmg to the paramedrc R 34 Imes 6- 10 He had a defonmty to his nght leg mdrcatmg a i

_.possrble fracture. R 36 lines 22 - R. 37 hnel Apphcant was transported to the emergency room.
* R.38 lines 19-21; R. 41 lines 3-4.

When law enforcement arnved at Stephens home, Mack and Stephens provrded

o statements explarnmg what happened R. 49 lines 7-9; R. 63 llnes 22-24, Mack testrﬁed nelther

she nor ‘anyone in her car shot at Apphcant R. 50 lines 5-6. Stephens testlﬁed he did not have a
. ',gun in the car and did not shoot at Apphcant R 77 lines - 16-19 |

lV SUMMARY OF TESTIMONY A'I‘ PCR HEARING

Apphcant testrﬁed he and Counsel spoke about ﬁve trmes and he never recewed his -

drscovery ‘He stated Counsel never drscussed potentral defenses or strategres and Counsel s

e mvestlgator never spoke wnth h:m l-Ie stated hrs defense was he wasn’t near the dnver srde and» .

he couldn t have attempted to murder someone because he wasnt by the passenger s srde
- Apphcant stated he never told Counsel about his juvemle record Apphcant testlﬁed Counse] V

" npever 1nterv1ewed w:tnesscs Apphcant told hrm about.
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- Counsel testified he withdrew his Batson' motion because the Statefs reasons for strlking
 the jurors were valid. Counsel testified he wasn’t sure if he ercamined the indictment prior o -

: _' tﬁal. Counsel testiﬁed'. he was ready to- go to-trial and any _motion t‘o quash, if 'granted, WQuld- 3

. .haue_only delayed theitn'al .date.l.Counsel testiﬁed he 'wou]d‘.ha.vel asked for a continuance if he
: :'-felt unprepared Counsel testrf ed he called the potentral w1tnesses and spoke with them Counsel
B testrﬁed the SoIrcrtor drdn t ask the Judge to consrder the Juvemle record and so there was no
_ _basrs on which to ob_]ect .

V. FlNDINGS OF FACT AND CONCLUSIONS OF LAW

_’ Thrs Court finds- Counsel’s testrmony was credrble and Appllcant’s testrmony lacked :

' credrbrhty Thts Court ﬁnds Apphcant has farled to satrsfy lus burden to prove Counsel s actrons e

were - deﬁcrent Applrcant also- failed to prove he. was preJudrced by Counsel 'S alleged‘, a

' '_deﬁcrencres Thrs Court finds Counsel properly prepared for Apphcant ] tnal This Court finds

o CounseI elucrdated valld trial strategles in defendmg Applrcant and prepanng for tnal This

Court fmds Counsel rendered adequate assrstance and exercrsed professronal Judgment in his

' . decrsrons at trial. This Court drsmrsses Applrcant s apphcatron for the reasons set forth below
A, Sub|ect Matter Jurrsdlctron B
Apphcant has clarmed the trral court lacked subject matter Junsdlctron due to defects in

his mdrctment This Court ﬁnds thlS allegatlon is mentless Defects in the rndrctment do not

E affect subJect matter Junsdrctron See State v. Gentry, 363 S C. 93, 610 S E.2d 494 (2005) The C

| o rndrctment is a notice document and any challenges to 1ts suffi crency must be made mf__ '

_ accordance wrth S C. Code Ann. § 17 19-90 (7003) Subject matter Junsdrctron is the power of a o

' Batson v. Kentucky, 476 U.S. 79, 106 5. Ct. 1712, 90 L. Ed. 2d 69 (1986).
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court to hear a particular class of cases, and it has nothing to do with the indictment document.
See Gentry.

In post-conviction relief, an applicant wishing to raise challenges to the sufficiency of an
indictment must do so in the context of ineffective assistance of counsel, basically alleging his
trial counsel failed to prbperly move to quash the indictment in accordance with S.C. Code Ann.
§ 17-19-90. An applicant may still challenge the subject matter jurisdiction of the trial court, and
such a claim is one that may be raised at any time. However, “circuit courts obviously have
subject matter jurisdiction to try criminal matters.” Gentry, supra, 610 S.E.2d at 499; See also
S.C. Const. Art. V, § 7. Applicant failed to present evidence his case is of some class over which
the circuit court does not have the authority to preside. Applicant’s coﬁviction involved a
criminal charge indicted by the Colleton County Grand Jury for General Sessions Court. Thus,
the circuit court had subject matter jurisdiction.

Accordingly, Applicant has failed to prove the circuit court did not have subject matter
jurisdiction due to a defect in the indictment and, therefore, this Court dismisses this allegation.

B. Ineffective Assistance of Counsel
Ina post-conviction relief action, an applicant has the burden of proving the allegations

in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). “When an

applicant alleges ineffective assistance of counsel as a ground for relief, he or she must prove
counsel’s conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668
(1984). The proper measure of performance is whether an attorney provided representation
within the range of competence required in criminal cases. “There is a strong presumption that

counsel rendered adequate assistance and exercised reasonable professional judgment in making
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all-signiﬂcant decisions in the case ™ Ard v. Catoe,' 372 S C. 318, 331, » 642 S'E2d 590, 596 -
" (2007) An apphcant must overcome thrs presumptron to receive relief. State V. Chem{ 300 S. C | »

115, 118 386 S. E2d 624, 625 (1989) “Judlclal scrutmy of counsel s performance must be ‘

E htghly deferenttal as it is all too temptmg for a defendant to second guess counsel s assistance

: aﬁer conv1ct|on or adverse sentence, and it is all too easy for a court, examlmng counsel’s-

o defense after 1t has proved unsuccessﬁal to conclude a parttcular act or omrssron of counsel was

| _unreasonable " Strickland, 466 U S. at 689. “[E]very effort be made to ehmmate the dlstortmg |
effects of hmdsrght” 'and to evaluate counsel’s dectsrons at the tlme they were made " Id.
_' Accordmgly, courts must be wary of second-guessmg counsel s tacttcs Whrtehead V. State, 308 N
"_'SC 119 122,417SE2d529 531(]992) | B )
Courts use a. two-pronged test in evaluatmg allegattons of meffecttve asSIStance of
'_ ,counsel Flrst the apphcant must prove counsel s performance was deﬁcrent Under thlS prong, o
| ?attomey performance is measured by its reasonableness under professronal norms. My 300

‘S C at 117 385 S. E 2d at 625 Second counsel’s deﬁcrent performance must have prejudtced
‘the apphcant such that “there is a reasonable probabxhty that but for counsel s unprofessronal o

| - errors, the result of the proceedmg would have been drfferen ” ld

l.ﬂ Tnal Counsel farled to oblect and guash-mdwtments. N

Appltcant alleges Counsel was meffectlve for fallmg to challenge the mdlctments 2010- . .

GS 15 0967 and 7010 GS-15- 0960 each for attempted murder, because the statute m the body : .l
'of the 1nd1ctments was mcorrect ThlS scrivener’s error Was drscovered and amended dunng the‘ |
. tnal Tr. 302 This Court f nds the statute on the ﬁ'ont of the mdlctments was correct as were the,_-_ -
o charge and statutory language contamed in the- mdlctments Tr 302. “The prrmary purposes of

’ :'an mdlctment are to put the defendant on notice of what he is called upon to answer, Le., to
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apprise him of the elements of the offense and to allow him to decide whether to plead guilty or
stand trial, and to enable the circuit court to know what judgment to pronounce if the defendant
is convicted.” Edwards v. State, 372 S.C. 493, 496, 642 S.E.2d 738, 739 (2007). The indictment
properly provided Counsel and Applicant notice of the charges on which the State was
attempting to convict Applicant. Tr. 302-303. Counse! testified he had prepared for trial on the
correct charges, reflected on the front of the indictment, and did not need any more time to
prepare. This was further reflected by Counsel’s arguments during trial, which showed he
understood the charges to be attempted murder and not assault and 5attery of a high and
aggravated nature. Tr. 300; 302. Accordingly, this Court finds the indictment properly served its
function and Applicant was not prejudiced by the scrivener’s error. This- Court also finds any
motion to quash would have been denied and the indictment amended to properly reflect the
statute.

Accordingly, this Court finds Counsel’s failure to quash was not deficient. This Court
also finds Applicant failed to prove he was prejudiced by the scrivener’s error in the indictment

under Strickland. Accordingly, this Court denies and dismisses this allegation.

2. Counsel was ineffective for failing to object to the solicitor’s mention of juvenile
' charges during sentencing.

At sentencing, the solicitor told the trial judge Applicant’s prior charges were juvenile
charges and, therefore, not predichte charges. Tr. 375. The trial judge noted the juvenile charges
did not apply. Tr. 378. Applicant failed to prove he was prejudiced by his juvenile record being
mentioned to the trial judge. The trial judge specifically noted the charges did not apply. Tr. 378.
Further, the solicitor did not try to persuade the judge to consider the charges against Applicant.
This Court finds any objection by Counsel to the solicitor’'s comment would have been

overruled. The charges were not used by the solicitor’s office against Applicant and the judge did
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“not consnder them. Therefore, Counsel was not deficient nor was Apphcant prejudiced by the
solrcxtor s mention of his juvenile record

Further, Applicant has failed to prove the trial judge considered his juvenile record in his
sentence. Applicant’s allegation is based purely on specutation. Therefore, Applicant tailed to
prove hevwas prejudiced by the solicitor’s niention' of his jutfenile record. |

* Accordingly, this Court ﬁnds Applicant feiled to ‘prove'Counsel \\ras deficient for failing
to ob_|ect to the sohcltors mentxon of Applicant’s Juvemle record ThlS Court’ also ﬁnds
Apphcant farled to prove he was prejudlced by the mentxon of his: Juvenrle record under

Strtckland. Accordingly, this Court denres and dismisses this allegatton.

3. Tna] Counsel was meffectlve for not objecting to-a statement obtained from a_person
. in juvenile custody wrthout parent/counsel. .

Thrs Court ﬁnds there was neither evrdence nor argument presented by Apphcant to
support thrs allegation. Therefore thrs Court finds Apphcant abandoned this clatm Accordmgly,

this Court demes and dismisses this allegatlon

4. Failure to challenge for cause Prosecution’s use of peremptory strikes.

Applicant asserts Counsel should not have withdrawn his Batson motion to preserve the -

objection for the record. Counsel in'itiated' a Batson motion after the selection of the jury. Tr. 41.

The State provided race-neutral reasons for each of the peremptory strikes. Tr. 45-47. For Juror o

176, the State asserted their reason was he had been arrested ﬁve times and hlS nephew had a
pending CSC charge with the 14" CerUlt Solicitor’s Office. Tr. 45. For Juror 4 the State
~ asserted he lived a block from the mcrdent location and was a close fnend to one of the
~ witnesses. Tr 47. At the conc]usron of the State’s explanatlons, Counsel withdrew the Batson

motion. Tr. 48. This Court finds Counsel’s withdrawal was not only reasonable, but expected of

an officer of the court. As required by Batson, the State provided valid non-racial reasons for
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each stnke “Under our Batson Junsprudence, once the opponent of a peremptory challenge has

made out a pnma facre case of raclal drscnmmatlon (stcp one), the burden of productron shifisto

A _ the proponent of the stnke to come forward w1th a race—neutral explanahon (step two) lf a race- .

 neutral explanatlon is tendered the trial: court must then decrde (step three) whether the opponent" =

- of the stnke has proved purposeful racml dlscrlmmatlon ” Purkett V. E]em, 514 U S 765 767

| '-_(1995) Aﬂer the State provided sufﬁclcnt reasons for each strike, lhere was no- basns for

.contmmng the Batson motlon Therefore Counsel was not deﬁcxent for wrthdrawmg the Batson )
_ imotlon Nor was Apphcant prejudrced by the wrthdrawal where rt certamly would have been o
demed at tnal and upheld by any appel]ate court o

Accordlngly, vthlS Court ﬁnds Apphcant t‘alled to prove Counse] was deficrent for -

- _ wrthdrawmg the Batson motton Thls Court also finds Apphcant falled to prove the w1thdrawal o

»-'"of the Batson motlon prejudtced htm under, Stnckland Accordmgly, thlS Court demes and :

A dlsmlsses thls allegatron
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VI CONCLUSION

Based on the foregomg, thlS Court l'mds and concludes Appllcant has not establlshed any o
N constxtutlonal v:olanons or depnvatlons that would requlre this Court to grant his apphcatton ’
‘ Therefore thls ' apphcatton for pos_t_—convxchon relief must be demed and dismissed w1th_

prejudtce | | . l. | '

Tlns Court notes Apphcant must file and serve a notlce of appeal w1thm thuty 30 days e

| from rece1pt of wntten notice of entry of Judgment to secure the appropnate appellate review. 3

'See Rule 203 SCACR Pursuant to Austm V. State, 305 SC 453, 409 S.E.2d 395 (1991),

‘Appllcam has a rlght to appellate counsel s assnstance in seekmg review of the demal of post- A

Aconv:ctton relxef. Rule 71.l(g), SCRCP provudes that if Apphcant w1shes to seek appellate i_
| review, his post-convmtlon rehef attomey must serve and ﬁle a notice of appeal on Appltcant s‘
- behalf Apphcant and his attomey are directed to South Carolma Appellate Court Rule '743 for 3
. appropnate procedures for appeal | ‘
lT IS THEREFORE ORDERED'

1. The appllcatxon for post-convxctlon rehef is demed and dlsmxssed w1th ,

o pre_]udtce, and

- 2 Appllcant must be remanded to the custody of the Department of Correctlons to '
_ complete servnce of his sentence ' - .

 ANDITIS S0 ORDERED tis_ [

~ Presiding Judge
14™ Judicial Circuit

~ Flomw , South Carolina
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