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STATEMENT OF ISSUES ON APPEAL 

1 DId the court abuse Its dIscretIOn by compelhng Appellants to produce 96 documents 
fOf whIch they daImed attorney-chent pnvIlege and/or work product protectIon (see 6/2/09 
and 7/28/09 Orders (R 100-1O1,103-113))? 

2 DId the court abuse Its dIscretIOn by findmg that Appellants faIled to comply wIth Its 
3/3/09 and 7/28/09 DIscovery Orders, findmg that Appellants were m contempt of court, and 
Imposmg sanctIOns, mcludmg, mter aha, dIsmIssal of the five laWSUIts, subject to 
Appellants' abIhty to purge the sanctIOn of dIsmIssal by complymg wIth the DIscovery 
Orders wlthm25 days (see 4/6/10 Order (R 118-145))? 

3 DId the Honorable Doyet A Early, III, CIrCUIt Court Judge, I abuse hIS dIscretIOn by 
denymg Appellants' motIon for recusal and for vacatIOn of hIS pnor orders m the five 
laWSUIts? 

STATEMENT OF THE CASE 

Respondents do not object to or dIsagree WIth the Statement of the Case set forth m 

eac,h of Appellants' five ImtIal bnefs, except for the statements contamed therem that are 

mconsistent WIth or contrary to the followmg facts 

• Appellants falsely state that Respondents dId not affirmatIvely plead statute of 
lImItatIOns as to all claims m the Pmewood case In each of the five laWSUIts 
addressed m these appeals, mcludmg Pmewood, Respondents filed answers to 
Appellants' complamts, WhICh mcluded the stdtute of lImItatIOns defense as a bar to 
the legal claims asserted by Appellants (R 638 (~~ 148-149)) 

• Appellants and Respondents m the ParkvIew laWSUIt (filed 4122/03) agreed to 
postpone dIscovery In that laWSUIt pendmg medIatIOn, but Respondents dId not agree 
to stay the statute of lImItatIOns applIcable to Appellants' claims or enter mto a tolhng 
agreement WIth any of the Appellants The partIes attempted to negotIate a 
compromIse of Appellants' dIsputed claims and agreed to a medIatIOn, but nothmg 
more 2 The scheduled medIatIOn was cancelled as of 7/26/04, but Appellants dId not 
file the other four laWSUIts untIl October 2005 

• The appealed Orders pnmanly mvolve dIscovery dIsputes, Appellants' faIlure to 
comply WIth dIscovery orders, and Sanl-tIOm for Appellants' contInumg contempt of 
court 

• Ont: of the dIscovery orders Appellants dIsobeyed reqUIred Appellants to produce 96 
documents WhICh Appellants claimed were pnvileged or work product (7/28/09 

I Judge Early IS heremafter referred to as the "court" or "Judge Early" 
2 Appellants fab-elv claim that Respondents' coun~el mSI'>ted that Appellants postpone the 
filmg of the Palmetto, Orleans, Roosevelt and Pmewood cases Respondents' counsel dId no 
such thmg, and at a mimmum thIS IS a contested matter (see mfra at 9-10) 
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Pn\Ilege Order (R 103-113» 3 The compelled documents mcluded comrrumcatlOns 
between Appelldnts, Appellants and thIrd p-!rilcs, and Appellants and theIr attorney 
The documents w(.,re all dated between 1998 dnd mId-October 2002, more than three 
years bdore four of th(,se lawsUIts were filed Several were dated more than three 
years before the first SUIt, Parkvlew, was filed 

• Appellants also dIsobeyed a separate dIscovery order that requIred them to fully and 
completely answer dIscovery requests that were served upon them on 8128/08 (3/3/09 
DIscovery Order (R 69-74» 4 

ARGUMENT 

I BACKGROUND 

A The CrItIcal Issues Presented III These Appeals 

The most cntIcal Issues presented m these appeals are whether, m hght of the 

eVIdence presented to the court, Appellants can ~atIsfy theIr burden of showmg th.1t the court 

abused ItS dIscretIon by (1) findmg Appellants faIlecl to answer dIscovery as reqUIred m the 

,. 3/3/09 Dl~covery Order, (2) compellmg Appellants to produce specIfic documents as set 

forth m the 7128'09 PnvIlege Order, and (3) dIsmlssmg the five lawsUIts as sanctIons for 

, Aopellants' wIllful and contmumg dIsobedIence of these DIscovery Order" (see 4/6110 Order 

~ (R 118-]45» 5 The remamder of the orders appealed are secondary to the above Issues and 

'1 generally cone'em Appellants' Improper attempts to aVOId the consequences of theIr wIllful 

dIsobedIence of the DIscovery Orders SImIlarly, large portlOns of Appellants' bnefs m thIS 

Court arc, dedh,ated to the distortlOn of the lower court record and miSrepre'3entatlon of 

eVIdence, much of whlrh wa" not even presented to the court before It entered the pIvotal 

Dl~covery Orders and the SanctlOns Order (see mfra at 48-49, 77 (note 86» 

3 The 7128/09 Order IS ~,JmetImes refe-red to heremafter as the "Pnvilege Order" 
4 The 3/3/09 Order, whIch granted Respondents' motIon to compel, IS referred to heremafter 
as the "3/3/09 DIscovery Order" or the "DIscovery Order" A dIfferent order dated 3/3/09 
(grantmg/denymg Appellants' motIon to compel) I~ dlso among the orders appealed, and It IS 
heremafter referred to as the "3/3/09 Order (App Mot)" 
5 The 3/3/09 DIscovery Order and the 7/28/09 Pnvllege Order are heremafter referred to 
collectIvely as the "DISCOVery Orders" The 4/6/1 0 Order IS sometImes referred to 
heremafter as the "SanctlOns Order" 
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B Appellants' ClaIms and the Statute of LImItatIons Defense 

Is<,ues relatmg to Respondents' statute of hmltatIOns defense played a central role m 

the key orders appealed The followmg IS a summary of Appellants' claIms and the hIstory 

of the statute of lImItatIOns defense m these lawsmts 

1 Appellants' ClaIms 

In the late 1960's and early 1970's, Appellants became mvestors m HUn affordable 

housmg complexes VlS a VlS partnershIps that were the predecessors of the five Respondent 

L1mIted PartnershIps The advantages of such an mve~tment were tax dn\ en and dependent 

on bemg able to take advantage of the tax benefits Certam dIsadvantages abo eXIsted, 

WhICh lImIted the marketabIlIty of such pIOperties 6 Other sIgmficant nsks mcluded nhanges 

m the tax laws (WhICh occurred), changes m HUn polICIes and regulatIOns (whIch also 

occurred), and eXIt taxes (recapture) 

In 1975 US Shelter CorporatIOn (the other corporate Respondents are successors m 

,mterest to US Shelter) and Respondent Barton T~lck became general partners m the five 

Respondent LImIted Pm1nerships and began to manage the apartment complexes By 1984, 

;',.,It was WIdely antIcIpated that the tax laws would change, and the deprecIatIOn deductIOns 

were petenng out such that the lImIted partners would be recogmzmg phantom mcome 

Thus, the lImIted partners (Appellants) and the genrral partners (Respondent') determmed 

that It would be prudent to sell the complexes 

The ParhIew, Palmetto, Orleans and Roosc\elt complexes (as wtll as 15 others not 

mvolved m tht'se law~mts) wele sold to entItIe~ created by Boston FmancIaI Group ("BFG") 

a'ld Pmewood was sold to MagI The cOJ1sIderatIon for each was a short term note payable 

6 The dI')advantages mcluded restnctIOns on conveyance of the property and on prepayment 
of the mortgage controlled rent (but not expenses), and a return restncted to no more than SIX 
percent of the mitIal eqmty mvestment, and then only from surplus cash left over after 
payment of all current amounts due under the mortgage, depOSIts to the reserve fund for 
replacement, and other segregated expenses 
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ov(,r five years (paId) and a balloon note that would become due m 1999 HUD regulatlOns 

would not allow a second mortgage to secure the notes, so the lImIted partner~hIps took a 

secunty mtere~t m the purchasmg lmuted partnershIps 

In 1986, Congress passed the Tax Reform Act of 1986 (Pub L 99-514, 100 Stat 

2084), whIch destroyed the ongomg value of tax sheltered mvestments such as these The 

Act elImmated tax deductIOns for accrued but unpaId mterest expenses, took av, ay the 

accelerated deprecIatIOn benefits, and deductIons could no longer be taken agamst ordmary 

mcome, only ..lgamst paSSIve mcome See 26 USc § 469 In short, the effect of the Act 

WdS to put HUD deals on a purely economIC footmg, and the Immedidte downward Impact on 

market values of the propertIes was profound 

In lIght of these changes, the general partners wdrned the lImIted partner<; 111 1987 that 

wllectIOn of the ldrgest portIOn of the sales proceeds due m 1999 mIght not occur (R 1882-

1884) Respondents provIded 'nmtlar warnmgs over the ensumg years (R 1885-1887) 

A <; 1999 approached, BFG evaluated the portfolIo of propertIes that It acqUIred m the 

1984 tram actIOn and determmed that mne, sometImes called the "orphans," had no value 

above the Hun mortgages (R 787 17-20) For those that BFG detern1med had value, It 

offered to sdtIsfy the balloon notes at a steep dIscount (paymg apprm,.lmately 10% of the face 

Value of the note plus mterest), whIch those partner::.hIps accepted As for the "orphans," 

whIch mduded the ParKVIeW, Palmetto, Orleans, and Roosevelt propertIes, BFG offered the 

propertIes back to the lImIted pdrtnerships Respondents evaluated the propertIes and came 

to the same conclUSIOn, lethe propertIes had no value above the HUD mortgages An 

mdependent brokprage firm came to tht> same conclUSIOn Further, adver~e tax consequences 

would pass to tre lllmted partners If they took the propertIes back, and addItIonal capItal 

contnbutIOns would be reqUIred to bnng the propertIes up to HUD standards Also, HUD 
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had embarked on a program of "Mark-to-Market" for the SUbsIdIzed lental propertIes ""hlCh 

h1..ely would have sIgmficantly rcduced the SUb~IdlC~ (R 3118-3119) 

In hght of these facts, the general partners declmed to take the<.:e propertIes back 

BFG agreed to ~ell the tour propertIes (along wah five others not at Issue m these cases) m 

late 1999 to HedIger Enterpnses for $100 plus $100,000 clo<;mg costs, plu<; assumptIOn or 

satIsfactIOn of the HUD mortgages HUD's approval of the sale was not forthcommg, and 

HedIger Enterpnses assIgned ItS contracts to a non-profit entIty, Carolma IX, LLC whIch 

purchased the propertIes and satIsfied the HUD mortgages on 12/31100 Respondent<; 

notIfied the lmnted part'1ers of the BFG/Hedlger sales agreement (and theIr deCISIon not to 

take the propertIes back) no later than 1118/00 (R 3118-3119), and the actual sale m early 

2001 (R 1932-1934) 

I, Shortly after the January 2000 notIficatIOn of thl, BFG/Hedlger sales agreement, 

Appellant DaVIS retamed Joel Batley on behalf of some or all of tpe Appellant~ (R 4885-

4909 (PI Pnv Log 12/31/08» 7 In Apnl 2003, more than three years aftel retammg Batley, 

DaVIS and other hmlted partners m Parkvlew filed the first of these lawsUIts agamst 

Respondents In October 2005, the hmlted partners (mcludmg DaVIS) of Orleans, Roosevelt, 

Palmetto and Pmewood filed th~ other four SUIts agamst Respondents All Appellants have 

been represented by Batley throughout the htIgatIOn 

A <; for the Pmewood case, It IS Important to note that 

• Appellants mlscharactenze and mIsrepresent ("'ertam eVIdence to thIS Court, as they 
dId to the lower court after entry of the 4/6110 C;;;anctIOns Order, 

• the alleged "eVIdence" Appellants rely upon m theIr bnef was aVaIlable to them pnor 
to ",ntry of the DISCO\ ery Orders and the SanctIOns Order, but Appellants dId not 
pr~sent such matenals and Issues to the court before those orders were entered such 
that the lowel court could not, and thIS Court can not, consIder such matenals and 
Issues WIth respect to the DIscovery Orders and SanctIons Order (se-e mira at 48-49), 

7 Appellants refused to dIvulge when each Appellant retamed BaIley to mvestIgate/pursue 
claIms agamst Respondents See mira at 12 (note 16),15-20 
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• Respondents dId m fact, plead the statute of lImItatIOns defense a~ to the Pmewood 
Appellants' legal claims (R 638 (,-r,-r 148-149)), and , 

• the statute of lImItatIons defe'1se was vIable m the Pmewood case because the alleged 
mJury that was the baSIS of each 0 f the Pmrwood Appellants' claims (l e , 
Respondents' failure to pay the Pmewood Appdlants theIr shares of the amount due 
on the 1999 balJoon note) was known to Appellants smce the purchaser defaulted on 
the 1999 note, and the Pmewood Appellants dId not file thIS lav'sUIt u'1tIl October 
2005 8 

UnlIke the other propertIes, at the tIme the 1999 note became due, Pmewood was 

thought to have some value above the HUD mortgage Respondents attempted to negotIate a 

compromIse WIth the purchaser, whIch would be acceptable to the Pmewood Appellants 

R('spondents made vanous proposals to the Pmewood Appellants, whIch mcluded sale of the 

Note, renegotiatIOn of the Note's terms, takmg the property back, and even repl..tcement of 

tpe general partnels such that the lImIted partners could do what they wI<;hed The lImIted 

partners elther rejected or Ignored each proposal and faIled to suggest any alternatIves (R 

5805-5806, 5810-5816, 5818-5819, 5821-5823) Due to the Pme 1V00d Appellants' 

contmumg \ aCIllatIOn, Respondents entered mto tollmg agreements wIth the owners On two 

occaSIOns when timely extenSIO'1S of the tollIng agreements could not be accomph~hed, a 

SUIt was filed to protect the Pmewood LimIted PartnershIp's mterest 9 Appellants' attorney 

was well aware of the tollmg agreements and SUitS (see R 5816, R App 110-132) 10 

8 To the ('xtent the Pmewood Appellants had any daIm when they filed theIr Sllit 111 2005, 
those claIm.:; were based on the same alleged 111Jury that was known to theM III 1999 Though 
Respondents attempted to negotIate a compromIse WIth Appellants (z e, l'egotlate a 
resolutIOn WIth the defau1t111g purchaser on behalf of the LImIted PartnershIp, wIuch would 
be acceptable to Appellants) both before and after the filmg of the Pmewood AppelJants' 
laWSUit, those attempts were t.nsuccessful Re"pondents' efforts to reach a compromIse of 
Appellanb' demands/claims dId '1ot serve to delay the accrual of theIr causes of aL-tIOn or stay 
the statute of hmltatIOns (see mfra at 10) 

9 Appellants claIm for the first hme, here, that the Rule 41 dIsmIssal of the second SUIt, 
WIthout preJudIce, was, nonetheless, WIth preJudIc~ However, the citsmissal of the first SUIt 
WdS pursuant to Rule 5(d), SCRCP The tnal court never obtamed JunsdictIOn, so It was an 
aOJudicatIOn of nothmg 
IO Appellants rmsrepresented to the lower court, under oath, that they first karned of the 
e1rlIer Pmewood lItIgatIOn and tollmg agreements wlth the detau1tmg purcha:,er m Apnl 
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In March 2007, an offer was receIved to purchase PInewood for $500,000 wIth a net 

to the partnersh,p, after fees and expenses of $425,000 The lImIted partners chimed not to 

have sufficIent Inform'ltlon, despIte beIng provIded a contemporaneous appraisal which 

Included all past and current financIal InfOrmatIOn, and wIthheld theIr approval of the sale 

(R 5824-5827) liOn 7/5/07, the general partner agreed to the sale of the property, and the 

PInewood LImIted PartnershIp receIVed a net of $425,000 (R 5828, 5831) 

Seven years after PInewood Appellants receIVed notIce that EllIS Johnston was 

negotIatIng wIth the owner on behalf of PInewood LImIted PartnershIp, and two and one-half 

years after the 7/5/07 sale of the property, PInewood Appellants first claimed thIS was all part 

of a grand compIracy and constItuted fraud (R 3876) Their theory I~ clearly betrayed by the 

above-(,1ted eVIdence More Importantly, they dId not present theIr "eVIdence" for the court's 

conSIderatIOn (and Respondents' rebuttal) untIl after the 4/6 /10 SanctIOns Order was entered 

The 60-plu~-page ComplaInts In each of these cases allege breach of fiducIary duty 

and several other legal claims, WhICh all hInge upon the bUSIness Judgment of the 

Respondents In 1999 when they concluded that the propertIes had no value above the HUD 

mortgage (WIth the exceptIOn of PInewood) and that takIng the propertIes back was not In the 

be~t Interests of the LImIted PartnershIps Nonetheless, Appellants chose to allege wrong 

dOIngs and Injury gOIng back to the early 1980's In each case, IncludIng lnter aha fmlure to 

entertaIn other offers to purchase the propertIes In the 1980' s, mIsrepresentIng that the 

purchaseJ was financIally solvent and possessed other assets, not sellIng the property to BFG 

but to an entIty created by BFG, f:ulIng to fonvard appropnate documentatIOn of the sale, 

2010 (R 3876, R 3909 (~102)) ThIS was false, and Appellants have now corrected theIr 
mIsrepresentatIon (See R App 71-74, 110-141) 
11 In fact, thIS was Appellants' response In almost all Instances, even though they were 
fU'1ushed the year-end and year-to-date operatIng statement" and all other IPformatIOn In 

Respondents' posseSSIOn (R 5809,5813-58] 4,5816 5824-5827) 
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fallIng to properly secure the Notes, and emb<.lrkIl1g upon a scheme whereby they would 

acqUIre vanous lpmted partnershIp lllterests by undt'fvalulllg the property 

In fact, of Appellants' 40-plus separate claIms of mIsconduct (R 281 287 (~120, 

Parkvlew), R 493-498 (~117, Palmetto), R 597-602 (~121, Pmewood), R 389-395 (~102, 

Orlean.,), R 693-698 (~1 04, Roosevelt)), only SIX are alleged to have occurred after the 1999 

notes became due, and none after the 12/31/00 saJe of the propertIes [he exceptIOns are 

Orleans and Roosevelt, m WhICh Appellants also affirmatIvely alleged that Respondents 

mterfered wIth theIr InvestIgatIOn and purSUIt of claIms m those laWSUIts and others (see mira 

at 31) 

2 Statute of LImItatIons and Appellants' Estoppel Argument 

A 2006-2008 legal battle over Respondents' statute of lImItatIOns defense set the tone 

fOl the 2008-2010 dIscovery and sanctIOns dIsputes tnat ult1mately 1 esulted m the dIsmIssal 

ot these hWSUItS On 1117/06, Respondents moved for .;;ummary Judgment on Appellants' 

legal claIms m the Palmetto, Orleans and Roosevelt cases based on the statute of lImItatIOns 

,J defense (R App 40 (Palmetto), R 1604 (Orleans), R App 44 (Roosevelt)) 12 

'>.' In support of theIr motIon for summary ludgment, Respondwts served Requests for 

AdmIssIOn whIch pnnclpally concerned Appellant.;;' receIpt and posseSSIOn of documents that 

put them on notIce of theIr alleged mJunes (R 1683-1767 (Palmetto), R 1606-1682 

(Orleans), R 1768-1847 (Roosevelt)) Among the most cntlcal of the documents was a 

6114/01 letter from Respondents to Appellants (fOUI years and four months before Orleans, 

Roosevelt and Palmetto were filed) lllformmg them, mter alza 

After a detaIled reVIew of the [BFG] sales do("uIPents, we have determllled 
that the sale [of tne property] was to an ll11atfihated thIrd party and that there 
were no net proceeds from the sale GIven the result ofth1s reVIeW, we do not 
belIeve that the PartnershIp has a claIm agamst [the purchaserJ 

12 Contrary to Appellants' erroneous SuppOSItIon Pmewood was not mcluded m the motIon 
because, as stated m Respondents' Memorandum, "[t [was] not clear at [the] tIme If all or 
parts of the Pmewood actIOn are tIme barred '(R 1850) 
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With the property now sold, the Partnci ~hlp's note IS of no value and the 
Pal tnershlp wIll be tel uunated for tax purpo~cs dunng 2001 
(R 1935-1937, R 1611, 1674 (Request for <\dm 29 & Ex FF - Orleans), R 
16~6, 1727 (Request for Adm 13 & Ex Q - Palmetto), R 1773, lR39 
(Request for Adm 29 & [x FF - Roosevelt» 

Though Appellants admItted that the 6/14/01 letter was a true and accurate copy, they 

were evaSIve as to who, If, and when each receIved It (R 1899 (Roosevelt - response to 

RFA 29), R 1913 (Orleans - re~ponse to RFA 29), R 1922-1923 (Palmdto - responses to 

RFA 13, 14, 29» Appellants gave IdentIcal evaSlVe responses to almost all of the other 

requests for admiSSIOn (R 1889-1930) 

In OpposItIOn to the motIon for summary Judgment, Appellants m gued that 

Respondents were estopped from assertmg the statute of lImitatIOn<; defense 13 Elaboratmg 

on allegatIOns m the Orleans and Roosevelt Complamts (see Infra at 31), Appellants clamled 

that the partie" efforts to negotIate andlor mediate all clmms between 8/11103 (R 2056 

(Johnston Itr to Bailey 8/5/03» and 7/26/04 somehow tolled the statute of lImItatIOns (I e , 

estoppel) 14 However, the eVIdence and apphcable law dId not support Appellants' estoppel 

13 Appellants also argued that the partIes' LimIted PartnershIp agreement" were "sealed 
mstruments," so a 20-year statute of lImitatIOns apphed But the 6/1/75 agreements between 
Respondents and Appellants (R 2183-2188, 2208-2216, 2233-2239, 2248-2259) dId not 
contam a "seal" of any of the SIgnatures Nor dId the documents meet the cntena for sealed 
111struments set forth m Carohna Manne Handbng, Inc, v Lasch, 363 S C 169, 609 S E 2d 
548 (Ct App 2005) (See R 2124-2128) They also argued that, even If the three-year 
statute of bmitatIOns appbed, theIr mJury was not complete and theIr clatms dId not accrue 
untIl the statute of InmtatIOns ran for the Respondents to sue BFG (1 e , three years after the 
notes became due, despite the 2000-2001 notIce that Respondents declmed to take the 
propertIes back and determmed that there was no VIable opportumty to recover damages from 
the BFG debtors (see e g R 480 ("1 34-85, Palmetto Complamt») ThI'> theory IS contrary 
to the lavf governmg accrual, as set forth m Epstem v Brown, 363 S C 372, 610 S E 2d 816 
(2005), among other South Ctrohna precedent (See R 1858-1864) Entnes on Appellants' 
own pnvilege logs show that some or all of them had already hIred an attorney no latel than 
February 2000 (and had even hIred an expert no later than August 2000) (see l1~rra at 18, 57 
(note 59» 

14 On 7/26/04, Appellants' counsel adVIsed Respondent'" counsel "[W]e are not 111 a pOSItIon 
to delay procecdmg With these claims any longer" He requested responses to dIscovery m 
the Parkvlew case wlthm ten days and stated he would be prepanng pleadmgs and dIscovery 
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argument (R 1864-1866, 1942-1946) Appellants never requested, nor dId Respondents 

grant, a tolhng agreement Under South Carolmd law, settlement discussIOns and 

mediatIOn preparations, such as eXisted m these lases, are not a basIs for denymg 

summary Judgment on a statute of bmItatIom defense bdsed on the doctnne of eqUItable 

estoppel See Black v Lexmgton School DIstnct No 2,327 S C 55,61-63, 488 ~ E 2d 327, 

330-31 (1997), Vme~ v Self Memonal HospItal, 314 S C 305, 308-09, 443 S E 7d 909, 911 

(1994), Gadsden v Southern Railroad, 262 S C 590, 592, 206 S E 2d 882, 883 (1974), 

Moates v Bobb, 322 S C 172, 175-76,470 S E 2d 402, 403-04 (Ct App 1996) 

Even If Appellants had presented eVIdence whlCh supported a findmg that the statute 

of hmitatIOns was tolled from 8111/03 untIl 7/26/04 (the negotIatIOn/medIatIOn penod), It 

would not have mattered For the purposes ot then mohon for summary Judgment, 

Respondenb focused on the 6114/01 letter (R 438, 544, 742 (exhIbIt to Answer" m Orleans, 

Roosevelt, Pdlmetto)) as representmg the latest pOSSIble date that Appellants' claims 

accrued 15 The SUItS In Orleans, Roosevelt and Palmetto were filed m October 2005, four 

years and four months later Even gIvmg Appellants the benefit of the doubt and tolhng the 

'~ hImtatIOn~ penod from August 2003 to July 2004, Appellants' claims were stIll tIme barred 

However, as a result of the murkmess Appellants successfully created as to the facts 

(no doubt mcludmg Appellants' evaSIve responses to the Requests for AdmISSIOn regardmg 

the 6114/01 letter and other documents), the court ruled "that a genume Issue eXIsts as to 

matenal facts mvolvmg the statute of hmitatIons' and demed Respondents' motIon for 

summary Judgment (R 19) Yet, the statute of hmItatIOns Issues would remam a key factor 

m the later chscovery dIsputes, Appellants' WIllful dIsobedIence of the DIscovery Orders, and 

m the other four cases "for servIce wIthm the next couple of weeks" (R 2128-2137 (more 
detailed account of the tWIdence debunkmg Appellants' estoppel claim), R 2153 (7/26/04 
letter)) 
15 There was substantIal eVIdence that the claIms arose carher (R 1854-1855, 1931-1934) 
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the court's dIsml!:>sal of the five cases due to Appellant'>' persIstent refusal to comply wIth the 

DIscovery Orders, as shown below 

II ST ANDARD OF REVIEW AS TO DISCOVERY ORDERS 

These appeals pnmanly mvolve dIscovery orders and the sanctIons Imposed due to 

Appellants' refusal to comply wIth two of the dIscovery orders Thll~, the standard of reVIew 

applIcable to dI~covery orders IS of paramount Importance '" [T]he scope and conduct of 

dIscovery are wIthm the sound dIscretIOn of the tnal wurt " Palmetto AllIance, Inc v 

South Carolma PublIc ServIce Com, 282 S C 430,416,319 S E 2d 695,698 (1984) (CItatIOn 

omItted) Lower courts "'have broad dIscretIOn m [theIr] resolutIOn of dIscovelY problems 

that anse In cases pendmg before [them] '" Carefirst of Md, Inc v Carefirst Pr(,gnancy 

Ctrs, Inc, 334 F 3d 390, 402 (4th Clf 2003) (CItatIOn omItted) "The rulmgs of a tnal Judge 

'II" 111 matters mvolvmg dIscovery will not be dl~turbed on appeal ab'ient a clear ~howmg of 

an abuse of discretIOn" Hedgepath v AT&T, 348 S C 140,353, 559 S E 2d 327, 335 (Ct 

App 2001) (CItatIOn omItted) (emphaSIS added) An abuse of dlscretl on may be found where 

"the conclusIOn reached by the lower court was wIthout reasonable factual support, resulted 

m prejUdICe to the nght of appellant, and, therefore, amounted to an error of law" Dunn v 

Dunn, 298 S C 499,502,381 S E 2d 734, 735 (1989) tc,ItatIOn omItted) The P(lrty app('alIng 

the dIscovery order has the burden of demonstratmg that the tnal court abused ItS dIscletIon 

See llL Appellants have not met thelf burden wIth regard to any of the appealed orders 

III PRIMARY ORDERS ON APPEAL NO ABUSE OF DISCRETION IN THE 
3/3/09 DISCOVERY ORDER, THE 7/28/09 PRIVILEGE ORDER, AND THE 
4/6/10 SANCTIONS ORDER (Re I"sues 1-2 and Appealed Orders dated 3/3/09, 
6/2/09,6116/09,7128/09,4/6110 9116 10) 

A The 3/3/09 Discovery Order 

1 Discovery Order was Supported by the Record 

The 3/3/09 DIscovery Order SImply compellrd <\ppellants to comply wIth the South 

CarolIna Rules of CIVIl Procedme by fully and completely answenng Re5pondents' 8128/08 
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dIscovery requests, whIch they had not done The DIscovery Order was supported by the 

South Carolma Rules of CAVIl Procedure governmg dl~wvery and the followmg 

• After Appellants faIled to respond to the 8/28/08 dIscovery reque~ts (R 2889 2909), 
Re<;pondents filed a motI'on to compel on 11/6/08 

• Appellants' mltial responses to the dIscovery, served on 11/14/08 (R 2984-3072), 
were evaSlVe, non-responSlVe and mcomplete, and then numerous objections were not 
appbcable or appropnate (R 2924-2937, 2972-2982, R 981 8-1001 12) 

• The court afforded Appellants an opportumty to address the defiCIenCIes (R 1026 12-
15) On 1126/09, Appellants m the ParA:vleW case alone served Supplemental 
Responses (R 5018-5136) TheIr responses contmued to be evaSIve, non-responsIve 
and mcomplete (R 5039-5096, 51l3-5135 (deficIent responses to Document 
Requests 1-8, 10-16, 19-34,36-43,45-48 and Interrogatones 3, 6-18, 20 and 22-23» 
Appellants m the other four cases provIded no supplemental responses whatsoever 16 

The parhwlars of the DIscovery Order and <\ppellants' evaSIve, non-responslVe and 

mcomplete answers to the 8/28/08 dIscovery requests are dIscussed m greater detail WIth 

rt-gard to Appellants' faIlure to comply WIth the DI~covery Order (see mfra part III A 2) 

On 3/11/09, Appellants filed a motion to aP1end the DIscovery Order, whIch tre court 

demed on 6/16/09 (R 102) The purported baSIS of t1w motion wa<; that Appellants compbed 

WIth the Rules of CiVIl Procedure and that the court had somehow treated them unfanly when 

",.I compared to Respondent'> Appellants' first ground was clearly wrong, as e\Idenced by theIr 

own defiCIent responses, and there was nothmg unfair about requmng Appellants to comply 

WIth the Rules (see R 3144-3153 (debunkmg Appellants' "double-standard" argument» 

16 Exempbfymg why the DIscovery Order was necessary (WIth a May 2009 tnal date less 
than three months away), Appellants faIled to disclose their testifYIng expert witnesses' 
opInIOns and bases for same (R 3054-3056, R 5116-5118 (responses to Int 6)) and when 
each Appellant first dIscussed the InvestIgatIOn/pursUit of claims agaInst Respondents 
With other Appellants or an attorney, and when each Appellant retaIned Joel Bailey to 
InvestIgate/pursue claims agamst Respondents (R 3058-3060, R 5120-5122 (responses to 
Int 9, 10 and 12) (See also R 3051-3052, R 5113-5114 (non-responslVe answer to Int 3 
regardmg ItemIzed statement of damages» The scope of these and the other dIscovery 
requests at Issue m the DIscovery Order were reasonably tailored to Issues relevant to the 
catalogue of claims set forth m Appellants' 60-plus-page Complamts and the defenses to 
such claims (R 2924-2937, 2972-3072) For thIS reason, Appellants' rehance on Oncology 
and Hematology Assoc of S C , LLC v S C D H E C , 387 S C 380 692 S E 2d 920 (2010), 
IS mIsplaced 
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2 A9pellants Refused to Comu.lY: wIth the DIscovery Order 

a Kev 1 erms of the 3/3/09 DIscovery Order, and the FIlmg of 
Respondents' FIrst MotIOn for SanctJOns 

The 3/3/09 DIscovery Older compelled ~a('h of the Appellants m all five cases to 

"provIde full and complete responses" and to "produce all documents m theIr possessIOn, 

custody or control, whIch are responsIve to" the requests (R 71) 

In addItIOn, the court provIded specIfic mstructIOns as to the mformatIOn Appellants 

must produce WIth respect to theIr expert wItnesses' opmIOns and the bases of those opmIOns 

[1][ the experts IdentIfied by PlamtIffs have produced wntten reports settmg 
forth the opmIOns held by the experts and the bases for such Opll1l0nS 
Piamtiffs may produce such reports to the extent the reports contam all of 
the mformatIOn requested If the PlamtIffs' experts have not produced 
such" ntten reports, PI am tiffs must provIde a summary of the Important 
opmJons held by each expert (I e, the opmIOn testImony the expert IS 
expected to gIVe m these cases), as well as the factual bases for such 
OpInIOnS A deSCriptIOn of the expert's general experience IS not 
suffiCIent (R 72 (emphasIs added)) 

The court also addressed Appellants' practIce of couc111ng theIr answers such that It 

was Impos<;Ible to dIscern whether they were withholdmg matenals based on objectIons the 

court prevIOusly overruled 

ThIS blanket method of obJectmg to all of the DIscovery Requests, coupled 
wah Plal11tifj's subsequent fazlure to respond 111 an) meamngful way to the 
partlcuim compial11ts ,azsed zn Defendants [l2/8/08} Memorandum, make It 
ImpossIble for Defendants to know If responSIVe mformatIon andlor 
documents are bemg WIthheld To the extent that PlamtIffs have WIthheld 
any mformatIOn or documents that would otherwIse be responSIve to the 
DI~covery Requests on the grounds of any of the other General ObjectIOns 
contamed m PlamtIffs' dIscovery responses, PI am tiffs are hereby compelled 
to provIde full and complete responses to all such Interrogatones and to 
produl.e the dorument~ responsive to all !luch Requests for ProdultlOn 
(R 72-73 (emphasIs added) 

The cOUli abo dI<;approveo of the fact that the ParkvIew Appellants alone provIded 

the first supplemental responses to the dIscovery, even though the 8128/08 dIscovery requests 

were dIrected to all plamtIffs m all five cases (R 71) The court held, "Each and every 

PlamtIff IS reqUIred to provIde all mformatIOn reasonably avaIlable to Jum or her, whIch 
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would be responsIve to any of the Interrogatone<; Further, each and e, ery PlamtIff IS 

reqUIred to produce all documents III hIS or her 'possessIOn, custody or control, WhICh 

would be responSIve to any of the Request') for ProdurtIOn" (R 73 (emphasIs added)) 

Appellant::,' faIled to comply wIth each of the above terms, WhI('h sImply reqUIred 

complIance wIth the Rules of CIVIl Procedure, as shown below 

Due to Appellants' fmlure to produce any of the mformatlOn reqUIred by the 3/3/09 

DI<;covery Order, Respondents filed theIr 7/24/09 Mobon for SanctIOns (See R 3282-3283 

(partIal descnptlOn of mformatIOn compelled), R 71, 73 (requmng full complIance WIth the 

Order wlthm 30 days), R 2896-2909) 

b Non-ComplIance After Motion for SanctIOns FIled 

Appellants' RepresentatIons at 8/24/09 Heanng and 
Court's Wammgs to Appellants 

At the ~/24/09 heanng on the MotIon for Sanctlons, Appellants mformed the court 

that they were finally provldmg supplemental responses to the dIscovery requests that day (R 

~.. App 4 4-6) 1 he court found that Appellants had no legttlmate excuse for theIr non-

complIance to that pomt (R App 4 12-15, 5 11, 8 14-19, 25, 1] 24-128), and warned 

Appellants that theIr non-complIance, wupled With the loommg January 2010 tnal date m the 

ParkVlew case,17 was placmg the court m the pOSItIOn of havmg no VIable alternatIve but to 

dismISS the law~UIts (R App 4 23-25 ("It's [Parhlew case] gomg to be tned m January, 

whenever It'S set for If they don't get the dIscovery I'm gomg to throw the case out "), R 

App 12 2-8, 17 18-24 (matenab compelled are Important to the statute of lImItat'ons Issue), 

R App 18 11-16) Appellants' counsel assured the court that they were now m wmplIance 

(R App '? 1 ')-20) <\s a result, the court took the MotIon for SanctIOns under adVIsement 

(R App 30 1 0-17) A~ shown below, the representatIOn was false 

17 The tnal of the Parkvlew case had already been contmued from a May 2009 tnal date due 
to the ongomg dlscoven dIsputes (R 75-76) 
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11 Second Suppkmental Responses Grossly Inadequate 

After the heanng, Rcspondents received a copy of Appellants' second <;upplemental 

responses to dIscovery (R 3369-3498) It was llnmedIdtely apparent that Appellants had not 

comphed wIth the 3/3/09 DIscovery Order Thcy had not even come close Among the most 

cflt1cal deficIencIes were Appellants' mcomplete and evaSIVe response~ to the dIscovery 

relevant to the statute of hmItatIOns Issue and theIr tcstIfymg experts' opmIOns Respondents 

ImmedIately mfonned the court of Appellants' contmumg non-complIance (R 3355-3507) 

Statute of LimitatIOns Discovery Requests 

Appellants agam faIled to prOVIde complete responses to Interrogatones 9, 10 and 12, 

assertmg mapphcable objectIons and falhng to aVaIl themselves of non-pnvIleged 

mfonnatIon m thelf posseSSIOn Interrogatones 9 and 10 concerned the first commUnICatIOn 

between two or wore Appellant~, and/or between an Appellant and an attorney, concernmg 

thc mvestIgatIOn or pursmt of legal claIms agamst any of the Re<;pundents (R 2904-2905) 

Appellants responded that they "do not recall the detaIls of the first commUnICatIOn" 

concernmg these subjel.t matters, and they gave no estImated date or even a tImeframe (R 

",?' 3475-3477) Then, m claSSIC "answer the questIOn that was not asked" style, Appellants SaId 

they dId recall that, at some unspeCIfied tIme, they dIscussed Respondents' purported lack of 

commUnICatIOn WIth Appellants and the purSUIt of the LImIted PartnershIps' claIms agamst 

the defaultmg purchasers (R 3476-3477) Interrogatory 12 sought the date(s) upon ",hlch 

each of the Appellants agI eed to retdm Batley to mvestIgate/pursne claIms agamst 

Rcspondents (R 2905) Appellants objected ba"ed on the attorney/chent pnvIlege and/or 

work product doctnne, and stated, "No tnformatlOn IS betng prouded at thiS time pendmg 

Plmntiffs decl"ilOn to seek review b} the Appellate Courts of the Czrrult Court s order 

relatmg to przvzleged documents" (R 3478-3479 (emphaSIS added» Appellanh!!£Y!:! 

prOVIded an addItIonal response Compoundmg the evaSIveness of thelf d'1SWerS, all 
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Appellants m .ill five cases answered as a consohd1ted group, rather than lDdIVIdually as 

reqUIred by the Rules of CI VII, P' ocedure and the DI8(.,0\ ery Order ("Each and every PlamtIff 

IS reqUIred to provIde allmformahon reasonably aVaIlable to hIm or her "(R 73)) 18 

Even puttmg aSIde Appellants' group claIm that they had no mdept'ndent recollectIOn 

of the mformatIon sought, and puttmg aSIde theIr SImultaneous refusal to comply WIth the 

7/28/09 PnvIlege Order (see mfra part III B), Appellants could have provIded more 

responsIve and accurate mfonnatIOn by revIewmg the content of the documents IdentIfIed m 

theIr PnvIlege Log Those dowments are dated between 1998 and 2004 and reportedly 

mvolve numerous commUnICatIOns between and among the Appellants themselves and 

Appellants and BaIley (R 4885-4909) 

It IS blae-I( letter law that Appellants' claIms of pnvIlege WIth respect to those 

i' documents dId not extend to the facts contamed therem, whIch were responsIve to the 

dIscovery requests The subject matter, purpose and mere fact of representatIOn are not 

protected by the attorney-chent pnvIlege even If such facts are contamed wIthm pnvIleged 

commUnICatIOns See State V Conyers, 268 S C 276, 283-84, 233 S E 2d 95, 98 (1977) (the 

fact that a party sought representatIon from an attorney and the general purpose of the 

representatIOn are not pnvIleged), McDonald V BeITI, 243 S C 453, 457, 134 S E 2d 392, 

393-94 (1964) Chaudhry V Gallenzzo, 174 F 3d 394 402 (4th CIr 1999) ("The IdentIty of 

the chent, and the general purpose of the work performed are usually not protected from 

dlsclosun, by the attorney-chm1 pnvIlege "), In Re Grand Jury Subpoena, 204 F 3d 516, 

18 For m<.tance, hew could Appellant Wemberg cr hIS estate "not recall" any responsIve 
mformatIOn consIdenn~ he threatened a laWSUIt ag . .llnst the general partners on 12/9/99 and 
2122/00? (R 1199-3201) How could Appellant DaVIS "not recall" any responsIve 
mformat on consIdenng the Appellants' PnvIlege Log mdIcates that, after Respondent Tuck 
told hIm oll. 1118/00 that the general partners dechned BFG's offer to return the propertIes to 
the LImIted PartnershIps and BFG then sold the propertIes for $1 and assumptIOn of the 
mortgages DaVIS sought Joel BaIley's adVIce on 2/21/00 concernmg a letter DaVIS drafted to 
the other lImIted partners, and by 3128/00 DaVIS fonvarded escrow funds to BaIley for other 
hmIted pqrtners to engage counsel? (R 3205-3206 (1118/00 letter), R 4887,4889 (Nos 14, 
18)) 
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520 (4th Clr 2000), US v Swam, 1991 US DI!:lt LEXIS 6841, 23 (DSC 1991) 

(PnvIlege 'does not apply to the dC!:lcnptIon of the g('ncral nature of legal servIces rcndered 

or the dates when such <;ervlces were provIded "), US V legal Sens, 249 F 3d 1077, 1081 

(D C Cu 2001), UPl0hn Co V Umted States, 449 US 383, 395 (1981) ("The [attorney­

chent] pnvIlege only protects dIsclosure of commumcatIOns, It does not protect dIsclosure of 

the underlymg facts by those who commumcated wIth the attorney'), 1 Edn.l Selan 

Epstem, The Attomey-Chent Pnvilege and the Work-Product Doctnne 88 (5th ed 2007) 

Appellants could not sImply aVOId answenng the dIscovery by faIlmg to aVail 

themselves of the non-pnvIleged factual mformatIon reasonably avaIlable to them and/or 

thcIr attorneys "A party clearly cannot refuse to ,m~wer mterrogatones on the ground that 

the mformatIOn sought IS solely withm the knowledge of hIS attorney" HIckman V Taylor, 

3')9 US 495, 504 (1947), see also 8B Charles Alan Wnght, Arthur R MIller & RIchard L 

Marcus, Federal PractIce and Procedure § 2177 (3d ed 2010) ("A party IS cl'arged WIth 

knowlrdgc of what ItS agents know, or what IS III records avmlable to It A party must 

dl~close fa""ts m ItS attorney's possessIOn even though the fads have not been transmItted to 

r... the party"), Oklahoma V Tyson Foods, Inc, '>62 r R 0 617, 629 ~ D Ok1a 2009) 

("l\J"either can a party refuse to respond to an mterrogatory requestmg factual mformatIOn 

because that mformatIOn IS known only to ItS attorney"), Essex BuIlders Group, Inc V 

Amensure Ins Co, 230 F R D 682, 685 (M D Fla 2005) ("The answenng Pdrty cannot 

1nmt hIS answers to matters withm hiS own knowledge dnd Ignore mformatIOn I'11medlately 

avaIlable to hIm or under hIS control ") 

The entntS m Appellants' PnvIlege Log reveal that each of the Appellants (or theu 

attorney) had non-pnvileged factual mformatIon avaIlable to hIm, whIch would allow hun to 

answer more fully, completely and accurately than Appellants' group response of "do not 

recall" Yet Appellants' evaSIve answers contmued to conceal thIS mformatIOn, WhICh was 
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cntI('al to the statute of 11lmtatlOns defense The bIts of mformatlOn known to Respondents 

from Appr11ant~' PnvIlege Log and other documents were enough to show that Appellants 

were clearly capable of re~pondl11g more fully dnd accUlately tha'l they dId, but those bIts of 

mformatlOn dId not provIde Respondents wIth full and accurate answers to theIr 

mterrogatones, nor dId Appellants ever claim that those bIts of mformatlOn (or any 

mformatlOn for that matter) constItuted the best responSIve mform1tIOn avaIlable to them 

FOI example, Appellants' 12/31108 PnvIlege Log (R 4885-4909) mdicates that 

• no later than 2/16/00 Toel Bailey was m contact wIth umdentIfied lImIted partner 
"clIents' relatIve to mvestIgatIOn of the Respondents (R 4887 (No 12)), 

• by 2/21/00, lImIted partner DavIs had asked hIS attorney, Bailey, for comments on a 
letter DaVIS drafted to "other lImIted partners" concernmg the engagement of counsel 
(R 4887 (No 14)), and 

• by 3/23/00, DaVIS had forwarded "funds for escrow" to BaIley m connectIon wIth 
"other lImIted partners" engagmg counsel (R 4889 (No 18)) 

All of thIS tIansplred more than three years before the first SUIt, Parkvlew, was filed m Apnl 

2003 

" Furthel "garblIng" 19
1the mformatIOn relevant to the statute of lImItatIons Issues, many 

entnes m Appellants' PnvIlege Log could not pos<;lbly accurately descnbe the documents 

IdentIfied 20 Appellants applIed a "canned" and ml~leadmg descnptIOn to the three 

document" descnbed above and numerous others IdentIfied III then Pnvilege Log, spannmg 

the tIme frame 2/9/99 through 6/28/04 Appellants' "canned" descnptIOns mdlcated that the 

purpose of the retentIon of counsel was merely to mvestIgate or mqUIre about the status of 

negotIatIOns WIth, and/or purSUit of claims agamst, tht, purchasmg entItIes (BFG or MagI) to 

collect on the note.;; and/or recover the propertIes, Impilcltly denymg that the subject 

19 See mfra at 29 (JustIct, Hand quotatIon) 
20 NotIceably absent from Appellants' Pnvilege Log IS dny descnptIOn of a wntten 
contmgency fee agreement between Bailey and any Appellant GIVen that such an agreement 
IS requned under Rule 1 5(c), RPC, Rule 407, SCACR, Respondents can only dssume that 
Appellants omItted that mformatIOn from the PnvIlege Log's descnptIOns of such 
documents 
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documents descnbed related to the mvestIgatIon or purSUIt of claIms agamst Ru;pondents 

For example, a dowment dated 6/28/04, 15 months after the Parkvlew Appellants fIled 

smt agamst Respondents, was descnbed as "wnccrnmg status of negotIatIons wIth and/or 

pursUit of claIms agamst purchasmg entItIes (BrG) to collect on the notes and/or "ecover 

properties" (R 4903 (No 100» 

Appellants' "canned" descnptIOn of thest, documents IS ObVIOusly a "ruse" 

considenng that the vast maJonty of the documents were dated after 

• Appellant Wemberg threatened to sue the general partners on 12/9/99 and 2122/00 (R 
3199-3201), and 

• Bmley, wIllIe representmg all of the Appellants, mformed an attorney for BFG on 
8/9/00 that he was m the process of brmgmg actIOn agamst the general partners 
(Respondents), to mclude claIms for nnsmanagement, faIlure to coHect on the 
notes, and fraud (R 6046-6047, see also R 6006-6009, 6017-6057 (addItIonal 
eVIdence as to Appellants' mvestIgatIOn/pursUIt of claIms agamst Respondents 
between late 1999 and September 2000») 

01 the 20 documents IdentIfied on Appellants' PnvIlege Log (R 4885-4909), WhICh are 

subject to Appellants' "canned' descnptIOn or a clo<;e vanatlOn thereof, 

• one IS dated well after the ParkvIew SUIt was filed agamst Re~ponQents (R 4903 (No 
100», 

• an addItIonal ten are dated after BaIley mformed BFG'~ attorney that he was 
prepanng to sue the general partner;, on behdlf of Appellants (R 4891, 4891-4895, 
4902,4904,4906 (Nos 12,43-44,47,49-51,94, 109, 120», 

• an addItIonal eIght are dated aftel Wemberg threatened to sue the general partners (R 
4887-4890,4904 (Nos 12,14,15,17-19,25,108», and 

• only one IS dated before Wemberg threatened to sue (R 4904 (No 106» 

The above facts mdicate Appellants mtertIOnally concealed mfOrm'ltlOn responSIve to 

Interrogatones 9, 10 and 12 and, at a mmllllum, It IS clear that they faIled to aVaIl themselves 

of non-pnvlleged factuClI mformatIOn reasonably aVaIlable to them Though Appellants were 

well aware of these defiCIencIes m theIr Second Supplemental Responses, none of them ever 
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attempted to comply wIth the DIscovery Order III thIS regard (R 3365-3366, R 1168 18-

1170 11, R 3512-1538) 

Testifymg Expert~' OpmlOns 

Appellants' St'cond Supplemental Response') stIll pfClvided no mealllngfuliesponse to 

dIscovery con('emmg Appellants' testIfymg expert WItnesses' opmIOns and the bases for 

those opmIOns (R 3356-3358, 3467-3474 (supp response to Int 6)) Thc evaSIve responses 

a') to the opIlllons of theIr valuatIOn experts (Chambers, Keyserlmg, Henson) (R 3470-3472) 

and theIr sole habIhty expert (HIggms) (R 3471-3472) were partIcularly troubhng The 

court was exc{'ptIonally clear m the 3/3/09 DIscovery Order that Appellants' pnor responses 

were "mcomplete and madequate" and Appellants mu~t "provIde a summary of the Important 

opmIOns held by each expert (1 e , the opUllon te~tImony the expert IS expected to gIve m 

these cases), as well a~ the factual bases for surh opIlllons A descnptIOn of the expert's 

general expenence IS not sufficIent" (R 71-72) 

In hght of the unambIguous dIrectIOns from the court and the gross mddequacy of 

Appellant~' supplemental re~ponse to Interrogatory 6, Appellant~' non-complIance was 

~~ clearly WIllful Appellants' response concemmg Chambers IS set forth below wah all of the 

changes made from theIr pnol response to theIr Second Supplemental Response m bold 

Mr Chambers IS expected to gIVe an opmIOn as to the valuatIOn for Parkvlew 
Apartments and Palmetto Apartments a) lD 1999 when Boston 
FmanclaVLend Lease offered to convey the properties back to each of the 
subject hnuted partnerships, excludmg Pmewood and b) as of their v.due 
on the date of trial 

HIS opmIOn IS bcheved to be based upon hl~ knowledge of real estate values m 
and around Beautort, South Carohna 

Mr Chdmbels 1<; the former mayor of Beaufort, South Carolma and has 
extenSIve expenence m matters concemmg property values m the Beaufort 
an"a, and IS also a real estate agent and brokcI hcensed by the State of South 
Carolma AddItIonally, he IS personally farmhar WIth the two apartment 
comple'<.es m questIOn 
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(R 3467-3468 (mItIal re~ponse), R 3470 (supplemental response) (emphasIs added to denote 

all changc') made)) Appellants provIded no mfOllnatIOn as to \\hat Chamber's opmIOn 

actually was, the value he assIgned to the properties at any pomt, how he determmed value, 

or what he consIdered m determmmg value Appellants' responses as to Keyserlmg and 

Henson were vIrtually Identical to theIr evaSIve response concernmg Chambers (R 1468-

3469 (Imtml responses), R 3471-3472 (supplemental responses)) Nor dId Appellants 

produce any wntten report or statement dIsclosmg these experts' opmIOns or the bas{'s for 

theIr opmIOns 21 

Appellants provIded no addltLOnal mformatLOn concernmg theIr lIabIlIty expert, 

HIggms They merely copIed verbatim theIr pnor deficIent response 

Attorney HIgglllS IS expected to gIve an oplllIOn regardlllg the relatIOnshIp 
between HUD and AIMCO as It concerned the subject propertIes and the 
Impact of AIMCO's pn,VIOUS hIStOry wIth HUD wIth regard to AIMCO's 
umlateral deCISIOn to declllle the Subsequent Purchasers' [BFG's] offer to 
return the subject propertIes to the LImIted PartnershIps 

HIS opmIOn IS belIeved to be based upon 111~ knowledge and expenence 'WIth 
HUD 

Atty HIgglllS IS an attorney practlcmg m ColumbIa, South CalOlIna wIth 
substantial expenence wIth HUD and SectIon 8 HOUSlllg (R 3468-3469 
ttmttallesponse), R 3471-3472 (supplemental response» 

The above deficIenCIes are mertJy representatIVe samples of Appellants' non-

complIance 22 

21 Yet, III respol1se to Interrogatory 7, Appellants stated that Chambers, Key~erlIng and 
Henson "are plepared to offer oplllIOns regardlllg the value of the [deSIgnated plOpertIes] " 
(R 3474) 
27 Appellants also contmued to proVIde evaSIve and lllcomplete responses as to, mter aha, 
theIr Ite1J1IZed o.amages (R ~363-3364, 1464-3465 (Int 3), R 994 16-9952, 1013 2-3), 
lllcome al1d finanCIal benefits denved from theIr lllterests III the subject propertles and 
LImIted PartnershIps (R 3364-3365, 3425-3427, 3474-3475 (Int 8», and famIhanty wIth 
SImIlar types of HUD-regulated propertIes as an owner, manager or lllvestor (R 3366-3367, 
3491-3493 (Int 18» They contlllued to dIsobey the 3/3/09 DIscovery Order by answenng 
dIscovery as a consolIdated group and bemg evaSIve as to whIch responsIVe documents were 
m the pO'lSeSSJOll of Appellants (R 1361-3362, 3374-3445, R 9898-23, R 71-73) ThIS 
defiCIency was exacerbated because Appellants produced 2,586 pages of documents but only 
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111 111411 0 Heanng Court Agam Admomshe<; Appellants 
for Contmul11g Non-Comphance 

The court addressed Anpellants' deficIent Second Supplemental Responses at a 

1114110 heanng (R 1164 14-1165 9) Respondents reIterated the most cntlcal deficIencIes m 

Appellants' responses (R 11663-117815) Appellants merely mSIsted that they had 

comphed wIth the 3/3/09 DIscovery Order, wIthout uddiessmg many meamngful way the 

specIfi('" deficIenCIes Identified by Respondents and/or the court (R 1181 19-24) They 

argued that Respondents would not be prejudIced as long as Appellants proVIded the 

compelled matenals on the e\ e of tnal (lIterally), to whIch the court responded, "ThIS case 

has been gomg on for &even years, a long time And don't hand me thIS about gettl11g an 

expert on Fnday ThIS IS not an expert-to-be-gIven-on-Fnday (",ase" (R 1187 21-1188 9) 

The court addressed Appellants' evaSIve responses, ObVIOUS non-complIance, and the 

effect theIr mIsconduct contmued to have on dIscovery and the abIhty to proceed to tnal (R 

1118312-21,118523-11862,118611-12,11871-3,12039-14) [he court pressed 

Appellants' counsel for a vIable explanatlOn a~ to why they had still not dIvulged theIr 

I te::.tlfymg experts' opmIOns and the baSIS for those opmIOns, espeCially consldenng tnal was 

set for 111911 0, less than a week away Appellants' response Illustrates theIr pervaSIve and 

l11excusable dIsobedIence of the court's DISCOVer) Order more than 16 months after the 

8128/08 dIscovery reque"ts were served 

PEl\JDARVIS Your Honor, part of the problem IS we, you know, we don't 
have a final OpInIOn from the experts They've got a prehmmary OpInIOn 

Identified 38 ot those pages a<; belongmg to a speCIfic (01 any) Appellant (R 5876-5877 
(~4» Further, when Respondents served Requests for AdmisslOn to clanfy each Appellant's 
receIpt and posseSSIOn of several of the documents, Appellants prOVIded eVPSIve group 
re"ponses, answenng, "PlamtIffs admIt the subject document(s) IS a true and coned copy, 
but deny the Request to AdmIt WIth regard to the date alleged to have been receIved by 
PlamtIffs' (R 1891-1901, 1905-1915, 1919-1928 (PI an&wers to Request for Adm), R 
1606-1682, 1683-1767, 1768-1847 (Def FIrst Request for Adm m Orleans, Palmetto, 
Roosevelt» 
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Thc..,y've gIVen thl;,Ir, theIr VIews on the prelImmary opmIOns, and that's Just 
the first part, Your HonOI 23 

COURT Well, tnal was set for next week How can you not have a final 
opmIOn? 

PENDARVIS It wIll be completed pnor to tnal, Your Honor 

COURT Mr PendarvIs, If you wanted to know what my expert's opmIOn 
was a m partIcular case, I would have to tell you You would expel-t me to tell 
you I expect you to tell them I've ordered you to tell them, and you 
refuse to do so 

(R 1183 12-1186 12 (emphasIs added)) 

Nevertheless, the court dllowed Appellants yet another opportumty to wmply wIth tpe Order 

c Appellants' Non-ComplIance Contmues to This Day 

On 1/25/1 0, one week after the ParkvIew case was supposed to go to tnal, Appellants 

st"rved theIr ThIrd Supplemental Responses, WhICh expressly applIed to the Parkvlew case 

only, contrary to the DIscovery Order (R 3546-3557 (ThIrd Supp Responses), R 71, 73) 

Appellant::,' re<;ponses were eVdSIve and grossly madequate, yet agam 24 They prOVIded no 

mformatIOn as to the expert omnIons (or bases of opmIOns) of HIggms, theIr purported 

~! lIabIlIty expert (R 3538) Chambers was saId to have a "prelImmary" opimon that PdrkvIew 

had a faIr market value of $1,650,855 (R 3547-3548) They stated hIS opmIOn was based 

upon recogmzed valuatIOn methodology, e g mcome, comparable sdles and lcplacement 

cost approache<;, but they dId not dIsclose any calculdtIOns or summanes thereof, nor dId they 

dIsclose the factual bases he relIed upon m denvmg Ius opmIOn of value 

Each of the recogmzed methodologtes reqUIre the factual bases to be supplIed by the 

valuatIOn (,xpert ';ee ~C HW .. L Dept v Book.er, 260 S C 245,259,195 S E7d 615,622 

(1973) (eJpert ceal estate apprmf>ers' knowledge concernmg subject property, methods of 

23 Not even "plelImmary" opmIOns were proVIded m theIr responses 
24 Among other thmgs, the ParkvIew Appellants only supplemented theIr defiCIent re<;ponses 
to Interrogatones 6 and 18 They made no attempt to address theIr defiCIent responses to the 
other dIscovery requests as reqmred by the 3/3/09 DIscovery Order (R 71), mcludmg, znter 
alza, no attempt to answer Interrogatones 9, 10 and 12 (R 3532-3538) 
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appralSlng property, compardble sales and othel mfOlmatIOn the) consIdered m fOlmmg theIr 

opmIOns and conclusIOns of value are dlswverable and must be produced) De"plte bemg 

ordered to dIsclose the "factual bases" for hIS opmIOn~ Appellants dId not dIsclose a smgle 

fact, actual (1 e , supported by eVldenc(,) or a~sumed, relIed upon by Chambers m arnvmg at 

hI-' opmIOn of value 25 Appellants dId not provIde any of the mformatIOn necessary for 

Respondents to understand and evaluate hIS expected testImony, to meamngfully prepare for 

hI~ deposItIon, and to develop needed testImony from Respondents' own experts 

The dl',closure wIth respect to Key"erlmg suffered sImIlar sho1:commgs He \\ as SaId 

to l}ave an opmIOn that 

(1) ParkvIew could be "flIpped" "as l~" to a thIrd party for a $300,000 to 
$500,000 gam to the partnershIp, 

(2) P drkvIew could be converted to market-based multIfamIly umts tor resale at 
the targeted pnce of $225,000 to $150,000 per umt, 

(3) ParkVIe\\ could be mamtamed "as IS" or taken out of the HUD program, 
retrofitted, and brought up to market-based rental pnces (no opmIOn as to 
value or the cost to retrofit was gIVen under thIS scenano), and 

(4) The HUD mortgage on ParkvIew could be paId off, the bUIldmgs demolIshed, 
and the real estate held for sale or development at a later date (no dollar figure 
was gIVen for thIS scenano) 

(R 3548-3551) 

What facts Keyserlmg Ielled upon m denvmg these opmIOns, the matenals he revIewed, and 

the methodology he employed are stIll a mystery 26 ThIS IS not what the Rules of CIvIl 

Procedure or the 3/3/09 DIscoveI y Order reqUIred 

25 These ::!ctual and/or assumed facts would mclude, mter aha for compardbles, adjustments 
to mclude, phYSIcal, financIal dud 10catIOnal dIssImIlantIes, lapses of time between sales, 
changes m mal ket condItIon, etc, for the mcome approach, future rental mcome, future cost 
to mamtam, market dI"count rates (to mclude all calculatIOns that are ImplIed withm such a 
calculatIOn), etc, and for the r('placement approach, fads WIth respect to the scope of work, 
the deprecIated value of the property, lost rental, etc 
26 As for the ''(,xhIbIt'' attached to the Park. VIew ThIrd Supplemental Responses, It was 
prepared by Appell anb ' attorneys years earlIer for the solt' purpose of medIatIon as the 
attorneys estImate of damages for negotIatIOn purposes Recall that a week before the 

24 



Appellants made no further attempt to comply wIth the DIscovery Order 

B 7/28/09 PrIvIlege Order 

1 PrivIlege Order was Supported by the Record 

a Relevant Background 

Along wIth the 3/3109 DIscovery Order, the court's 7/28/09 PnvIlege Order hes at the 

heart of the partles' dISCOvery and sanctIOns dIsputes In the PnvIlegt" Order, the court 

compelled Appellants to produce 96 documents Identified on theIr pnvI1ege log [hough 

Appellants would have thIS Court beht"Ve that Judge Early's mhng represenh a radIcal 

departure from the State's attorney-chent pnvIlege Junspmdence, nothIng could be farther 

from the truth 

Before examInIng the bases for the court's mhng, It IS Important to understand the 

, context In wh]c"h thIS dIspute arose A month after the court demed Respondents' motIon for 

summary Judgment based on the statut{' of hmitatIons defense, Appellant~' counsel admItted 

that they had faIled to provIdt" a compkte pnvIlege log (R 9599-24) The court ordered 

Appellants to plOduce a complete pnvIlege log wIthIn 30 days (R 960 2-4) Appellants' 

~ 7/28/08 PnvIlege Log IdentIfied, for the first tIme In the htIgatIOn, 90 document,>, whIch 14ere 

created between 1998 and 2004. many of which were authored by or addressed to 

!1J2pellants attorney, Bmley (compare Appellants' 7/28/08 PnvIlege Log and the P1.rkVIeW 

Appellants' 7/21105 Pn\Ilege Log R 3311-3323 (7/28/08 Pnv Log), R 1325-3330 (7/21105 

Pnv Log)) 27 

ParkvIew supplemental response, Appellants' experts had not yet formed theIr OpInIOn of 
value Ip theIr dISCO\ ery responses, Appellant" steadfastly objected to the use of the 
document and all other matenals created solely for medIatIOn The document also contaIned 
mformatIOn that the partIes agreed In or before 2004 was for purposes of settl{'mept 
dIscussIOn only and could not be used m court (R 3541-3543, R 3374,3384) 
27 Of the 96 documents Appellants were compelled to produce In the 7/28/09 PnvIlege Order, 
53 of them were not IdentIfied by Appellants untIl they were hsted m theIr 7/28/08 (and 
subsequent) pnvIlege logs (R 4885, 4890-4892, 4894, 4897-4906 (documents first 
IdentIfied m 7128/08 Pnv Log Nos 1,5,27-29,34-35,39,48,66, 71-81,84-86,88-91,94-

25 



The 7/28/08 PnvIlege Log provIded no deScriptIOn of the documents beyond the date, 

author and recIpIent of each document, and whether edch document was a fax, lettt.x or memo 

(R 2958-2971) It was not untIl January 2009 that Appellants finally proVIded a pnvIlege 

log ("12/31/08 PnvIlege Log') that contamed more descnptIve mfonnatIOn about the 

documents lIsted therem (l e , more mformatIve than "fax," "letter," or "memo') (R 4885-

4909) 28 Respopdents addressed the pnvIlege dIspute m theIr motIon to compel (R 2911-

2924,2944-297] ) 

At the 12/9/08 heanng on theIr motIon to compel, Respondents argued theIr grounds 

for productIOn of certam documents IdentIfied on Appellants' pnvIlege log (R 971-981) 

WIth the express consent of the partIes, the court appomted a former Judge, Gary Clary 

("Clary"), to reVIew the documents m camera and report hIS findmgs to the wurt, \\hlch 

Clary dId (see mfra at 62-63 (note 64)) On 6/2/09, the court IS5ued ItS Order adoptmg the 

findmgs and conclU:>Ions con tamed m Clary's reports The partIes then filed motIOns to 

amend the 6/2/09 Order (R 3160-3162, R 3191-1198) After thoroughly revIewmg the 

~ partIes' arguments, the court Issued the 7/28/09 PnvIlege Order, grantmg m part and denymg 

- m part both partIes' motIOns to amend the 6/2/09 Order 

b Law of Impbed W dIver of PrIvIlege Appbed to These Cases 

Appellants claImed attorney-clIent pnvllege and/or work product protectIOn for 91 

documents created prlOr to 101]6102 (R 4887-4895, 4897-4906), more than three years 

before the last of these cases were filed 29 A tluee-yeaI statute of lImItatIOns applIed to 

Appellants' legal claIms See S C Code Ann §§15-3-530, 540 (2005) and §39-5-150 

(1976) ~lxteen of the document5 \\ ere created prIOr to 4121100, more than three years before 

97,99,104-114,117-119,121-126)) 
28 The 12/31/08 PnvIlege Log was the log referred to m subsequent arguments and order~ 
29 The laWSUIts were filed on the followmg dates Roosevelt and Orleans on 10117/05, 
Palmetto and Pmewood on 10/13/05, Parkvlew on 4/22/03 ~See generally R 160-226, 343-
402,439-'505,545-609,645-705 (Complamts m all five cases)) 
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the first ofthe .. t' ca~es, ParkvlCw, was filed (R 4887-4889,4897-4900,4904 (Nos 12-19,66, 

7] 73, 84, 105-106, 108» The 91 documents range In date between 10130198 and 9119/02 

(R 4895, 4904 (Nos 54, 105», dnd they Involved wmmumcatIOns between and among some 

of the Appellants themselves (most often between Appellant DavIs and other lImIted 

partners), Appellants and thelf attorney, BaIley (mo~t often between BaIley and Appellant 

DavIs, who acted as the lIaison for the other lImIted partners), Appellants and thud partIes, 

and Bailey and thIrd parnes (R 4885-4909) 

The above-referenced 91 documents are clearly relevant to Respondents' statute of 

lImItatIOns defense In each of the five cases When Appellants first Identified most of these 

documents In July 2008, theu relevance was readIly apparent to Respondents and the court, 

whIch emphasl.led to Appellants' counsel, "[T]he statute of InmtatIons IS a big I~sue m thiS 

case" (R 1011 19-20 (empha~Is added» However, relevance alone does not JustIfy a 

findIng of Waiver of pnvIlege Rather, the court's ruhng that Appellant~ must produce the 

subject documents was based on ItS findIng that Appellants affirmatIVely \\ aIVed pnvIlege by 

plaCIng the subject matter of the documents dIrectly at Issue m these laWSUIts They dId so m 

qhclr InItIal pleadmgs, and In tnelf arguments opposmg Respondents' motIon for summary 

judgment, and even by the mere filIng of these laWSUIts In lIght of the unusual CIrcumStances 

presented 

Hearn v Rhay, 68 F R D 574 (E D Wash ] 975), IS WIdely regarded as the semmal 

case mV0h mg "at Issue" ImplIed Waiver of the attorney-clIent pnvIlege and work product 

protectIOn In Hearn, the court held that, for an ImplIed waIVer to be found, there must be 

(1) an assertIOn of the pnvIlege through some "affirmatIve act, such as filmg SUIt, by the 

assertIng party,' (2) through the affirmatIve act, the assertIng party put the protected 

InformatIOn at Issue by makIng It relevant to the ca~e, and (3) applIcatIOn of the pnvIlege 

would have demed the opposmg party access to mformatIon VItal to hIS defense .lit at 581 
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(e'11phaSIS added) See also In Rl, Long Pomt, LImIted PartnershIp, 1997 Bankr LEXIS 

2403 (Bankr D S C 1997) (applymg the Hearn test dDd findmg "at Issue" WaIver) Hearn 

has been the mdJonty approach for more than two decades See T Maxfield Bahner & 

MIchael L GallIon, WaIver of Attorney-Chent PnvIlege VIa Issue ImectIOn A Call for 

Umformlty, 65 Def Couns J 199,204 (1998) 

In the recent case of CIty of Myrtle Beach v Umted Nat'l Ins Co, 2010 US DISt 

LFXIS 89725 (Aug 27,2010 D S C), the federal dlstnct court consIdered the Hearn analysIs 

and detenmned that It IS consIstent WIth South Carohna law 

Under South Carolma law, lack of WaIVeI IS a necessary element to estabhsh 
the attorney-chent pnvIlege Under South Carolma law, the" an er mav be 
explICIt or a waIVer may be Imphed by makIng commUnIcatIons WIth 
counsel an Issue See Floyd v Floyd, 365 S C 56,615 S E 2d 46\ 484 (~ C 
App 2005) (Imphed Wdlver of pnvIlege by makmg commumcatIOns WIth 
counsel an Issue) The approach firi!lt espoused III [Hearn] sets forth a 
frame work that prOVIdes a balance between the two competmg pohcles of 
attorney-chent pnvIlege and the admlmstratIOn of JustIce and IS consIstent 
WIth estabhshed South Carohna law AddItIonally, the Hearn approach IS 
the mo~t WIdely accepted approach [I]f a [party] voluntarIly IllJects an 
I~sue In the case, whether legal or factual, the [party] voluntarIly waIVes, 
exphcltly or Imphedly, the attorney-chent prIvilege Thus, "voluntanly 
InJectmg" the I~sue IS not hmlted to assertmg the adVIce of counsel as an 
affIrmatIVe defense A party's assertIOn of a new posItIon of law or fact 
may be the baSIS of waIver 

~ at 13 -15 (mternal CItatIOns omItted) (emphasIs added) 30 

As recogmzed by the court m CIt; of Myrtle Beach, the Hearn analYSIS IS entIrely 

conSIstent WIth the South Carohna Court of Appedls' opmIOn m Floyd The Court of 

Appeals acknowledged that the attorney-chent pn\ lIege IS far from absclute, and otherwIse 

pnvIleged matenals may be admItted mto eVIdence If the party claImmg pnvIlege places the 

pnvIleged matenals and theIr subject matter at Issue See Floyd, 615 S E 2d at 483-84 The 

30 South Carohna courts often rely on federal court declSlons 111 determmmg Issues related to 
the attorney-chent pnvIlege See e g Marshall v Marshall, 282 S C 534, 320 S E 2d 44, 46-
47 (Ct App 1984) (cltmg Duplan Corp v Deenng MIllIken, Inc, 397 F Supp 1146 (D S C 
1974) and US v Jones, 696 F 2d 1069 (4th Clf 1982)), Floyd v Floyd, 365 S C 56,615 
S E 2d 46:',480-82 (et App 2005) (cItmg UPJohn Co v US, 449 U S 383 (1981)) 
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holdmgs m FloyQ, Hearn dnd "nmlar federal decls1on~, as well as the lower court's rulmg m 

the 7/28/09 PnvIlege Order m these cases are ba~ed on the same pnnclples of faIrness, 

completeness, a'1d the ju<.,t consequences of a party daImmg pnvIlege affirmatlvely placmg 

the pnvIleged matenals at Issue m a case "[he publIc polIcy of protectmg confidentlal 

commumcatIOns mu~t be balanced agamst the publIc Interest m the proper admmlstratIOn of 

justlce" Flo)d, 615 S E 2d at 483 (quotmg State v Doster, 276 S C 647,284 CS E 2d 218, 

220 (1981) Set, also Felder v Wyman, 139 F R D 85, 88 (D S C 1991) ("The pnvIlege 

remams an exceptlon to the general duty to dIsclose Its benefits are all mdlfect and 

speculatlve, Its ob~tructIOn IS plaIn and concrete It IS an obstacle to the InvestlgatIOn 

of the truth It ought to be stnctlv confined wlthm the narrowest pOSSIble lImIts consIstent 

WIth the lOgIC of ItS pnnclple") (quotmg N L R B v Harvey, 349 F 2d 900, 907 (4th Clr 

1965» As the e~teemed Justice Learned Hand wrote, "It must be conceded that the pnvIlege 

IS to suppress the truth, but that does not mean that It IS a prIvilege to garble It,31 although 

ItS exerCIse depnves the partIes of eVIdence, It should not furnIsh one sIde WIth what may be 

false eVIdence and depnve the other of any means of detectmg the ImposItion" US V St 

PIerre, 112 F 2d 837, 840 (9th Or 1942) (addressmg pnvIlege agamst <,elf-mcnmmatlOn) 

(emphasI~ added), cert granted 318 US 751 (1943), cert dlSmtssed as moot 319 US 41 

(1943) 

In Floyd, the Court of Appeals held that the defendant "opened the door" WIth respect 

to letters he claImed to be pn\ Ileged commumcatIOns from hIS attorney when, m hIS 

testimony, he 'professf'd that he relIed on the adVIce of vanous attorney" m formulatmg hIS 

pOSItion" regardmg the subject of the partles' dIspute ~ at 484 The pnmary purpose of 

thIS doctnne 'IS that of faIrness and completeness If a party chooses to forego the 

protectlon of a mle by mtroducmg eVIdence the opposmg party would not be permItted to go 

31 See supra at 8-11, 18-19, mfra at 31 (example~ of Appellants' "garblmg" of the truth 
relatmg to the accrual of theIr clmms and the filmg of these SUItS) 
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mto, then It IS unfaIr not to allow the opposmg party to go mto the matter and provIde more 

mformatIOn to the fact-finder" Iii (quotmg Dannv P \ Colhns, South Carolma EVidence §2 9 

(2d ed 2000» 

Some courts applymg Hearn have specIfically recognIzed that the mere filIng of a 

complamt may be sufficIent to place the statute of lImItatIons at I<:sue If the Cllwmstances 

warrant such .1 result In AlOf Vera of Am , Inc v Umted States, 2003 U S DISt LEXIS 

18317 (D Anz 2003), the court held that, where plamtIffs' pnvIlege log contamed 

documents dated pnor to the earlIest tIme the c1dlm could have accrued, If the claIm 

was time I} filed undel the applIcable statute of InmtatIolls, the plamtIffs' affirmatIve 

act of fihng SUIt was sufficIent to gIve nse to a statute of IInntatlOns Issue Jd at 9 

(grantmg defe'1dants ac("ess to otherwIse pnvIleged documents to prove defendants' ~tatute 

of lImItatIons defense) "By allowmg 'filIng SUIt' to constItute an atfirm8t've act the Hearn 

test explIcItly contemplates allowmg a party's pleadmgs to raIse an Issue gIvmg nse to an 

ImplIed pnvIlege waIver" Rambus Inc v Samsung Elecs Co, 2007 U S DISt LEXIS 

97619, 12-13 (N D Ca 2007) 

It mIght make more sense and be more wnslstent WIth other pnv1 lege 
doctnne~ to analyze thIS SItuatIOn from the perspecttve that each ttme a 
plamtIff bnngs a SUIt, he taCItly puts mto lssue the questIOn of whether the 
statute of lImItatIOnS [has] run We do not generally reqUIre the plamtIff to 
affirmatIvely prove that It has not Rather, we reqUIre the defendant to prove 
that It has But smce the plamtIff's (and arguably hIS counsel's) state of 
nnnd IS thereby put mto Issue, m certam cases, plamtIff puts mto Issue 
what he and hIS counsel knew and when they knew It 

Edna Selan Epstem, The Attorney-ClIent PnvIlege and the Work-Products Doctnne 544 (5 th 

ed 2007) (cltmg Aloe Vera) (e~rphdsl<; added) 

ThJugh the facts m the mstant cases certamly warrant a findmg of WaIver by 

Appellants under the holdmg m Aloe Vera (l e, Appellants' pnvIlege log contamed 

documents dated more than three years pnor to the date fach of the laWSUIts was filed), the 

court's rulIng that Appellants waIved theIr pnvIlege was based on eVIdence that was even 
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more compellmg In the Roosevelt and Orledll'> cases, Appellants alleged, m their 

Complamts, thdt Respondenb caused Appellants to delay their InvestigatIOn and 

pursUit of claims m those and the other cases (cxcept ParkVIe\\, whIch was filed m Apnl 

2003) Not only dId these allegatIOns serve to set up Appellants' claIm of estoppel wIth 

re~pect to Re"pondents' statute of lImitatlons defense m each case, the allegatIOns were 

actually pled as a baSIS for the recovery of damages from Respondent~' In the Orleans 

Complamt Appellants alleged 

• Respondents conspued to mJure and hann them by "misleadmg the PlamtIffs 
concernmg the Defendants' wIllmgness to resolve the Issue of the damage" to the 
PlamtIffs VlQ the medIatIOn process, m order to cause the PlaIntiffs to delay In 
their InVestIgatIOn of the Defendants' conduct wIth respect to the saId Defendant 
LImIted PartnershIp and a fortwrl, to delay In the filing of thIS legal actIOn" (R 
379-380 (,-[82(e)) (emphasIs added)), 

• "Defendants also reqUIred that lItIgatIOn of any clmms agamst them by the PlamtIffs 
be postponed and/or held m abeyance " and Respondents otherWIse mduced 
Appellants to delay filIng "SUIt m thI~ and other cases" (R 377-379 (,-[~76-78) 
(emphaSIS added)), 

• Rc-.pondents' purported breach of contrad was accompamed by fraudulent acts 
because they "used false and misleadmg mformatIOn m order to delay dIscovery 
m eXIstmg htIgatIOn [ParkVIew], a~ well as the fihng of addItIOnal lItigatIOn, mcludmg 
the actIOn sub judice" (R 385-386 (,-[91(1))), 

• Respondents represented to the Appellants that they "should delay m proceedmg WIth 
ImgatIOn agamst the Defendants "(R 3h6-387 (,-[92(m))), 

• Respondents breached tht-u duty of care to Appellants by "usmg false and misleadmg 
mformatIOn to delay dlscovery m eXlstmg lItIgatIOn, as well as the fihng of 
addItIonal lItIgatIOn, mcludmg the actIOn sub Judice" (R 389-390, 395 (,-r102(rr))), 
and 

• "A~ a dIrect and prOXImate result of the conduct of the Defendant General Partners as 
set forth above, the PlamtIffs have sustamed mJunes and damages m that they 
have been delayed and damaged In their InvestigatIOn and/or prosecution of thIS 
and other claims agamst the Defendants "(R 400-401 (first paragrapb of 
"L>':nnage')" sectIOn) (emphasI~ added)) 

See also Roosevelt Complamt (R 680-682 (,-r,-r78-80) , R 683 (,-r84(e)), R 688-689 (,-r93(1)), 

R 689-691 (,-r94(m)), R 693, 698 (,-r104(rr)), R 704 (first paragraph of "Damagt,s" ~ectIOn) 

(allegatIOns IdentIcal to those made m the Orleans Complamt, quoted above)) 
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Appellants' affimlatlVc allegatIOns, whIch mJected the Issue~ of the tImehness of 

Appellants' mvestIgatIOn and DurSUIt of claun<; Jgamst Respondents grounds for the 

aVOIdance of '1 statute of hmitatIOns defense, and even the recovery of damages from 

Respondents due to theIr alleged mterference wIth the mvestigatIOn and pursUIt of 

Appellant'" claims, clearly constItute an "affirmatIve act" under Hearn 32 See~, Impenal 

Corp of Amenca v Sluelds, 179 F R D 286 (S D Ca 1998) (findmg "at Is')ue" Waiver 

where the plamtIff alleged facts to support aVOIdance of the statute of hmitatIOIl'», Rambus, 

2007 US DISt LEXIS 97619, at 14 (findmg "at Issue" Waiver of pnvIlege where 

co.mterclaImant asserted diSCOV(XY rule and eqUItable tolhng m ItS counterclaim, and "placed 

the tImmg and ~cope ot It~ mvestIgatIon of these claims at Issue by allegmg that It dId not and 

could not mvestIgate potentIal claIms untIl 2005"), WLIG-TV, Inc v CablevisIOn Sys 

CQIP...., 879 F Supp 229 (E D N Y 1994) (findmg "at Issue" Waiver where pl:untlff, m an 

attempt to overcome the statute of hmitatIOns bar, alleged m ItS complamt that It was unable 

to dIscover the baSIS for ItS claims due to defendants' fraudulent concealment and fraudulent 

mducement), League v Vamce, 374 N W 2d 849, 856 (Neb 1985) (m findmg "at Issue" 

waner VIa plamtIffs attempt to aVOId the statute of hmitatIOns by allegmg defendant's 

concealment of the questIOned events, the court held that the plamtIff "mJected hIS 

knowledge, or ldck of knowledge, mto the htIgatIOn as a cruCIal Issue relevant to dISpOSItIon 

of the claims [PlamtIff] IS not permItted to thrust hIS lack of knowledge mto the 

32 Appellants' allegatIOns of delay/mterterence with theIr mvestIgatIOn/pursUIt of claims 
agamst Respondents opened the door to numerous Issues, such as when dId theIr causes of 
actIOn accrue (l e , when dId tht,y know, or reasonably should have known, of the mJunes 
now complamed of), how dnd when dId Respondents mterfere WIth Appellants' 
mvestIgatlon/pursUIt of claim'), how long was the penod of delay caused by such alleged 
mterference, were Appellants, m fact, delayed or l11terfered WIth by Respondents, what was 
the effect of such delay, If any, on the hmitatIOns penod, and what damages dId Appellants 
mcur as d result of the alleged mterference/delay CommumcatIOns among the Appellants, 
and between Appellants, theIr attorney (BaIley), and thIrd partIes, all of whIch wele dated 
more than three years before four of these cases were filed (~everal dated more than three 
yedrs before the first SUIt was filed), clearly contamed mformatIOn relevant to these cntlcal 
questIOIl'> raIsed by Appellants 
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lItIgatIOn as a foundatIOn or condltlon necessary to sustam hIS claIm agamst [defendant] 

\\ lule slmtdtaneously retammg thl- lawyer-chent pllvI)cge to frustr ate proof of knowledge 

negatmg the very foundatIOn or condItIon necessary to preVaIl on the claIm asserted agamst 

[defendant] "), Bohack Corp V Iowa BecfProl-c"sors, Inc, 1981 US DISt L[XIS 11002, 

4 (E D NY 1981) (findmg "at Issue" WaIver where plamtIft affirmatively alleged that 

defendant fraudulently wncealcd the claImed vIOlatIOn, and, concomItantly, created "a 

questIOn of ItS knowledge or what It should have known regardmg defendant'~ actlvltles 

more than four years pnor to the commencement of [the] actIon ") 

Appellants m the Orleans, Roosevelt and Palmetto cases argued theIr grounds for 

aVOIdance of the statute of lImItatIOns defense, first raIsed m the Orleans and Roo'levelt 

Complamts, m OppOSItIOn to Respondents' motIon fer summary Judgplent bd'led on the 

statute of lImItatIOns (sce supra at 9-10) They argued that Respondents were estopped from 

as'>ertmg a statute ofhmItatIOns defense due to the partIes' alleged agreement to mamtam the 

"status quo" dunng settlement negotlatIOns and medIatIOn (R 1975-1978, R 2558, 2595-

2598,2614-2673, R 863 14-16,877 13-14) 

Appellant'>' afJiI matlve claIm of estoppel m OppOSItIOn to Respondents' motIon for 

summary Judgment also warrapt<; a findmg of WaIver of pnvIlege WIth respect to the 91 

documents on theIr pnvIlege log dated pnor to October 2002 In Connell v Bemstem-

Macaulay, Inc, 407 F Supp 420 (S D N Y 1976), the court found "at Issue" wa'ver where, 

m response to defendants' motIon for summary Judgment on statute of lImItatIOns grounds, 

plamtlffs clanned defendants were estopped to -ts~ert such a defense because defendants 

asked plantlffs to WIthhold SUIt whIle they took steps to resolve the underlymg I~sue Id at 

422 The court reasoned 

[\V]here a lItIgant seeks to avoId a statutory protectIOn whIch has been 
estabhshed for the benefit of hIS adversary (e g a statute of lImItatIOns), by a 
claIm that hIS adversary IS estopped to assert such protectIOn, and where It 
appears that there IS a good faIth baSIS for brlIevmg that mvaSIOn of the 
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attorney-chent pH vIlege would shed lIght on the valIdIty of such claim of 
estoppel, the party makmg such assertIOn mu~t be deemed to have waived the 
pnvilege 

Id See alsQ Conklmg v TUITIu, 883 F 2d 431 (5th Clr 1989) (findmg "at Issue" Waiver 

where, In response to defendants' motIon for summary Judgment on statute of lImItatIOns 

grounds, plamtIff filed an affida\ It claImmg lack of knowledge of the falSIty of the operatIve 

fact gIvmg nse to the lItIgatIOn), 3M Co v Engle, 328 S W 3d 184 (Ky 2010) (findmg "at 

Issue" waiver where, m respome to defendants' motIOn for <;ummary Judgment on statute of 

ImutatIOns grounds, plamtIffs filed an affidaVIt statIng that they were not aware of theIr claIm 

untIl they were mformed by theIr attorneys) 

The effect of Appellants' "at Issue" Waiver IS the same for theIr claIms of attorney 

work product protectIOn wIth respect to the 91 documents dated pnor to mId-October 2002 

!n Byers v Burleson, 100 F R D 436 (D C 1983), the court compelled productIOn of 

matenals over plamtIff's attorney-clIent pnvilege ana work product obJectIOns, holdmg that 

"the plamtIff ha~ waIVed the pnvllege because the mformatIon whIch the defendant seeks IS 

nccessary to resolve the preCIse statute of lImItatIOns Issue whIch the plaITltIff ha~ mterJected 

mto the case" ML at 440 ("Thus, thIS case may present the unu~ual sItuatIOn where a 

showmg that the matenal sought was preparcd m antIcIpatIOn of lItIgatIOn would also 

Illustrate the substantIal need for that mformatIOn bv the opposmg party" .llL at 439-40) 

"For mdeed [work product protectIOnj must gIve way when the eXIgencIes of the case are 

such that the statements mvolved were mdde at ,>uch a tIme and under such CIrcumstances 

that they become 'umqlle catal)sts m the search for truth" foley v Juron A<;soclates, 1986 

u S DI~t tEXIS 25535, 11-11 (E D Pa 1986) (dlscussmg 'at Issue" waiver m the context 

of "OpInIOn work product," wluch IS normally gIVen a hIgher degree of protectIOn from 

diScloSUlC, but "exceptIOns have been made where such miormatIon IS dIrectly at Issue and 

the need for ItS productIOn IS compellIng" ML at 13) 
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The court's Pnvllege Order properly applIed to Appellants m dll ("ases, even If this 

Court were to determme that the Imphed WalVei of pnvIlege IS based solely on the 

affirmative allegatIons contamrd m the Orleans and Roosevelt Comp1amts Once the 

Appellants m the Orleans and Roosevelt cases made the allegatIons m theIr October 2005 

Complamb, the documents dated more than three years before the cases were filed were no 

longer pn\ lleged and protected from dlswvery On("e the pnvIlege was waived m October 

2005, It could not be reasserted, and the documents were not protected from discovery many 

case See U S v Suare~, 820 r 2d 1158, 1160 (11 th Clr 1987) ("[It] has long been held that 

once waived, the attorney-chent pnvllege cannot be reasserted "), US v Krasnov, 143 F 
, 

Supp 184, 191 (E D Pa 1956) ("The pnvllege once waived cannot be regamed '), U S v 

Blackburn, 446 F 2d 1089, 1091 (5th Clr 1971), Bowne of New York CIty, Inc v Ambase 

QQnL, 150 F R D 465,478-79 (S D N Y 1993), Dummer v Appleton, 628 F Supp 1249, 

1-252 (S D N Y 1986) 

Further, the Appellants, the allegatIOns, and the claims m all five cases, as well as 

Appellants' collective "pnvIleged" documents (a smgle pnvIlege log for d11 Appellants m all 

five cases), are so mtertwmed and mteImmgled that the subject documents can not be 

dIfferentIated from one case to another, let alone from one plamtIff to another At least one 

pldmtIff m the Orleans and Roosevelt ca~es appears as a plamtIff m the other three cases 

Documents produced m the lItIgatIOn and the mformatIon prOVIded m Appellants' lomt 

pnvIlege log show that Appellants m all cases, led by Appellant DaVIS and Appellants' 

attorney, Bailey, pooled and shared all of theIr documents and mformatIOn 33 In fact, many 

of the commumcdtIOns to or from Appellants, both produced and WIthheld, concern all of the 

33 Appellants' pnvIlege log makes no dI~tmctIon between the five cases (1 e , there IS only 
one pnvIlege log, not five, and entnes are not separated by case or plamtIff) The pnvIlege 
log IS entItled "PlamtIffs' Supplemental PnvIlege Log," refemng to all Appellants 
collectIvely The form of the pnvIlege log, and the mformatlOn contamed therem, mdlCate 
that the documents were shared among all Appellant~ at the tIme of theIr makmg and/or m 
the mvestIgatIon and pur~Ult of theIr collectIve claims (R 4885-4909) 
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properties dlld the Appellants en ma')se 34 The tacts of these cases are neady Ident cal, as are 

Appellant')' danns m each of the ('ases They mvolvc the same defendants, the defaulted 

notes came due at or around the same time, the properties were sold at the same time under 

the same term~, the allegatIOn~ m the Complamts and the causes of actIOn are essentially the 

same, and all Appellants have been represented by the same attorney, Batley, smce 2000 

(See generally R 227-293 (Amended Complamt), R 343-402, R 439-505, R 545-609, R 

645-705) 

In hght of the above, Appellants affirmatIvely plal-ed the statute of hmitatIOns at 

Issue m the five cases by the mere fihng of these lawsUIts more than three years after the date 

of the documents Identified m their pnvllege log, and by specifically allegmg m the Orleans 

and Roo')evelt Complamts that Respondents mterfered with their mvestIgatIOnipursUlt of the 

claims m those and the other lawsUIts, and by argumg aVOidance of the statute of lImitations 

defense based on estoppel m Oppo,)ItIon to Respondents' motIOns for summary Judgment 35 

Under the maJonty ruk set forth m Hearn, Apprlldnts Imphedly Waived their chlt"'1s of 

pnvtlege and work product protectIOn WIth respect to all documents Identified m their 

pnvllege log dated pnor to 10116/02 (16 of which are dated pnor to 4/21100, Ie, more than 

34 For example, BaIley often sent commumcattons addressed to all of the Appellants 
concernmg all of the LImited Partnerships (somettmes dIrectly to all Appellants, sometimes 
to the Appellant') c/o DaVIS) (R 4892-4905 (Nos 37, 49, 51, 52, 75, 92, 115, 
commumcatIOns dated between 10111100 dnd 6/27/01)) Davls often served as the chent 
representatIve for all Appellant~ (R 4887-4906 (Nos 12,14,15,17,18,19,25,32,40,41, 
43,44,47,93, 116, 120, commumcatIOns dated\ between 2/16/00 and 3118/01)) Mercy, a 
lImited partner m Orleans only, dnd DaVIS, a lImited partner (or owner of a lImited partner) m 
all of the LimIted Part'1erShips except Orlean'>, shared mformatton With one another and 
BaIley despite their lack of a mutual legal mterest m any of the Limited Partnerships (R 
4901-4902 (No,> 90 (9/5/00), 96 (6118/01) 97 (6/26/01))) 
35 The c .... neal need for productIOn of the sJbJect documents was only compounded by 
Appellant')' stubborn refusal to comply With the 3/3/09 Discovery Order, which compelled 
them to fully answer dIscovery requests concernmg the fir~t commumcatIOns among 
Appellants or between Appellants and an attorney (mcludmg the retentIOn of BaIley) 
regardmg the mvesttgahon/pursUlt of clatms agamst Respondents See supra at 12 (note 16), 
15-20 
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thlee year'> before the fir~t ~U1t was filed) Thus, the court's ruhng based on "at Issue" waIver 

was supported by the eVIdence dnd the law, and thc court dId not abuse It~ dIscretIOn m thIS 

dISCOVer) matter 

c Court Compelled ProductIOn of Some of the 96 Documents 
because They Were Never Subject to Any PrIvIlege 

Appellant~ were wmpelled to produce 96 documents m the 7/28/09 PnvIlege Order, 

but not all of those documents were compelled based on the court's findmg of Imphed waIver 

ofpnvIlege Clary'S reports (findmgs adopted m the 612/09 Order) concluded that a number 

of the documents IdentIfied on Appellants' pnvIlege log were "not subject to an~ pnvIlege 

claImed by PlamtIffs afld shall be produced" (R 3337-3338,3350, R 100-101) The court 

agreed WIth thIS findmg WIth respect to 17 of those documents36 (R 104 ("612/09 Order and 

the SpecIal Master's reports mcorporated therem are sustamed m all respects, e}.cept for the 

followmg amendments thereto "), R 110-112) Appellants faIled to raIse any argument m 

OppOSItIOn to these findmgs of "no pnvIlege" m then motIon to amend the 6/2/09 Order (R 

3155-3157) 

2 Appellants Refused to Comply WIth 7/28/09 PrIvIlege 01 der 

It IS undIsputed that, to thIS day, Appellants have refused to produce any of the 96 

documents they were compelled to produce m the 7128/09 PnvIlege Order (R App 26 15-

22, R 3287-3289, 3291-3292, R 3265) 37 On 8124/09, the court warneu Appellants that It 

36 The 17 documents compelled m both the 6/2/09 Order (adoptmg Clary's findmgs) and the 
7128/09 Older, wll1ch Clary and the court agreed were SImply not attorney-chent pnvIleged 
commumcatIons, ,;'ere IdentIfied In Clary'~ reports (R 3337-3338, 3350) and the 7/28/09 
Order (R 110-112) as Nos 1,5,16,33,35-36,50,71,84,90,96,104-109 Lxamples of 
these non pnvIleged dowments mclude a thIrd party commumcatIOn to Appellant DaVIS 
(No 16), a letter from DaVIS to thIrd party Ruff (No 36), a 2/15/99 letter from DaVIS to other 
hmIted p'1rtners (No 71), three letters between DaVI') and Arthur D Mercy (Nos 84, 90 and 
96), three letters between DaVIS and thIrd party WIldman, datcd 10/30/98, 2/9/99, and 9/5/00, 
respectIvely (Nos 105, 106, 109), and a 3/16/00 memo between DaVIS and Appellant Ivey 
(No 108) 
37 WhIle Appellants' arguments focused on the court's rulmg that they Imphedly WaIved 
pnvIlege as to mo"t of the 96 documents, they have never produced any of the documents, 
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would not be able to proceed wIth the tnal scheduled m the Parkvlew case for JanualY 2010 

If the compelled documents were not produced that It was takmg the matter under 

adVIsement, and that It "very well wuld be that my Older IS, as drastic as It may be 1S that I 

wlll dIsmIss the actIOn for faIlun" to comply I'll gIve them x amount of days to wmply WIth 

It to remedy that I'd rather not do that but I'm backed mto a comer" (R App 30 10-17) 

The court mstructed Appellants' counsel "to report to your clIents that I'm takmg thIS under 

adVIsement thIS afternoon WIth strong leans towards dlsmlssmg the actIOn for them faIlmg to 

comply" (R App 31 9-17, 34 22-36 4) 

More than four months later, the court agam warned Appellants that theIr contmumg 

WIllful dI<;obedlence would result m entry of an ordeI dlsmlssmg the five laWSUits as 

sanctIons (R 1161 1-22) However, before Is~umg the order Imposmg the sanctIOns, the 

~ court encouraged Appellants to address any I..,oncerns they had WIth tht- proposed 

sanctIOns/dlsmls~al order (R 1209 8-18), whIch Respondents submItted to the court and 

~ Appellants' counsel per the court's mstructIOns Instead, Appellants filed motIOns under 

Rule 60(b), SCRCP, on 1/28110, seekmg amendment or vac.,atIOn of the 7/28/09 Pnvllege 

Order 38 

Appellants' motIOns under Rule 60(b) SCRCP, dId not apply to the Pn\Ilege Order, 

because the Order was not a final order or Judgment and Appellants otherwIse faIled to show 

that they were entItled to rehefunder Rule 60(b), SCRCP (R 3583-3587) Appellants'Rule 

60(b) motIOns were actlJally untImely motIons for reconsIderatIOn of the PnvIlege Order, and 

were properly demed as such (R 144-145) Se~ Grosshueseh v Clamel, 377 S C 12 659 

S E 2d 112 122 (2008) (holdmg "dIscovery orders, m general, are mterlocutory"), Ex Parte 

MISSY WIlson In Re BB&T of S C v Pender, 367 S C 7, 625 S E 2d 205, 208 (2005), 

mdudmg the 17 that Clary and the court agreed wen., never subject to a claim ofpnvl1ege 
38 Appellants wmplam that the court SIgned the order proposed by Respondents, but when 
the court asked them to address any perceIved errors m the proposed order or to suggest any 
changes, Appellants prOVIded none 
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Hamm v S C Pubhc SerVIce CommISSIOn, 312 S C 238,439 S r: 2d 852, 853 (1994) Rule 

60(b), by ItS express tenns, only apphes to the leVlCW of final orders (or final1udgments or 

proceedmgs) See Rule 60(b), SCRCP See also NatIOnsBank of North Carohna, N A V 

Pdfsons, 324 S C 506, 477. SF 2d 735, 739 (Ct App 1996), Top Value Homes, Inc V 

Harden, 319 S C 302,460 S E 2d 427,429 (Ct App 1995), Thynes V Lloyd, 294 S C 152, 

363 S E 2d 122, 123 (Ct App 1987) MotIOns for reconSIderatIOn of an mterlocutory 

dIscovery order are properly construed as motIOns under Rule 59(e), SCRCP See Elam v 

S C Dept of TransportatIOn, 361 S C 9,602 S E 2d 772, 778 (2004) 39 

C 4/6/10 Sanctions Order 

1 Respondents' Two MotlOns for SanctlOns 

The court's 4/6110 SanctIOns Older granted Respondents' two separate MotIOns for 

( SanctIons (R 118-145) Respondents' first MotIOn for SanctIOns, dated 7124/09, concerned 

Appellants' fmlure to comply WIth the 3/3/09 DIscovery Order (R 32,9-3258) 40 

I Respondents' ~econd MotIon for SanctIOns, dated 8/10109, concerned Appellants' refusal to 

comply WIth the 7128/09 PnvIlege Order (R 3259-3276, R 1277-3280, R llO-112) After 

three addItlonal heanngs and several "second chance~" afforded to Appellants to comply 

WIth the DIscovery Orders, the ('ourt entered the SanctIons Order, findmg all Appellants m 

contempt of court and dIsmlssmg the five laWSUIts as sanctlons for theIr WIllful non-

comphance, subject to Appellants' ablhty to purge the dIsmIssals If they complIed WIth the 

Discoverv Orders wlthm 25 day,> (R 118-119, 145), wInch they dId not do 

39 The arguments raIsed m Appellants' Rule 60(b) motIOns were more fully addressed and 
rebutted m Respondents' 2116110 memorandum (R 3571-3581) 
40 Appellants aIgue that Respondents filed theIr first MotIon for SanctIOns due to the alleged 
wcaknes,> of theIr arguments supportmg the Pnvllege Order The 7/24/09 Mohon for 
SanctIOns was filed before the 7/28/09 PnvIlege Order was even entered 
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2 SanctIOns of DlSD1lSsal Were Both N ece!lsan and ApproprIate 

a SanctIOns Under Rule 37(b), SCRCP 

A~ the court delIberated over the two MotIom for ~anctIOns for se\ en and a half 

months (8/21/09 to 4/6110), It repeatedly advI~ed Appellants' attorneys that It wIshed to aVOId 

dI"mIssmg the cases but It had no vIable alternatIve If Appellants' non-complIance persisted 

Just pnor to entry ofthe 4/6110 SanctIOns Order (aImd Appellant')' spunous claIms that Judge 

Early had been bIased agamst them), the court stated 

I don't hke dIsmIssmg the laWSUIt because somebody won't comply wIth an 
order I don't have any other chOIce when there was total noncomplIance 
wIth the order I've sat on It, and thIS motIon for dIsclosure and 
protectIve order you asked me not to SIgn the [sanctIOns/dIsmissal] order that I 
mtend to 'ngn untIl we can have thIS heanng today and I have honored that 
request, but, gentlemen, If I thought for one mmute that my pOSItIon as Judge 
was bemg compromIsed because of any relatIOnshIp that I have WIth any of 
y'111 I would step out m a second and I ')ay that from the bottom of my h('art 
(R 1224 11-25) 

Appellants never complIed WIth eIther of the DIscovery Orders, and the court dl~mI~sed the 

cdses m hght of the clear and convmcmg eVIdence of theIr WIllful non-comphance (see supra 

:; parts III A 2 and III B 2) and the applIcable law dIscussed below (R 119-133 (court's 

"findmgs of fact), 133-144 (court's applIcatIon ofapphcable law)) 

The sanctIOns Imposed by the court dIsmIssal of the five laWSUIts and the award of 

Respondents' reasonable expenses (amount yet to be determmed), are authonzed by Rule 

37(b)(2), SeRCP ("If a party faIls to obey an order to provIde or permIt dIscovery," the 

court "rna} make such orders m regard to the faIlure as are Just," mcludmg dIsmlssmg the 

actIOn, holdmg the patty m contempt of court and requmng the party to pay rea')onable 

expense'), mcludmg attorney',> fees, caused by the faIlure) See also McJ\iaIr v FaIrfield 

County, ~79 S L 462,465,665 S E 2d 830, 832 (Ct App 2008) ("Undel Rule 37(b)(2)(C), 

SCRCP, when a party falls to comply WIth a dIscovery order, the tnal court has thl" dIscretIOn 

to Impose a sanctIOn It deems Just, mcludmg an order dIsmlssmg the actIOn ") 
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"The nnposItIon of sanctIOns IS generally entrusted to the sound dIscretIOn of the 

CIrcUIt Court' KarppI v GreenvIlle Terrazzo Co ,Jn~, 327 S C "538, 489 S E 2d 679, 681 

(Ct App 1997) DIscovery sanctIOns wIll not b(" dl"turbed on appeal unless the tnal court 

clearly abused ItS dIscretIOn Sec &, Halver~on v Yawn, 328 S C 618,493 S E 2d 883 (Ct 

App 1997) Generally, the "~anctIOn Imposed should be reasonable, and the court should 

not go beyond thc necessItIes of the SItuatIon to foreclose a deCISIOn on the ment~ of a case 

The sanctIon should be aImed at the speCIfic mIsconduct of the party sanctIoned 

Furthermore, whatever sanction IS Imposed should serve to protect the rIghts of 

dIscovery prOVIded by the Rules of CIvIl Procedure" KarppI 489 S E 2d at 682 (mternal 

CItatIOns omItted) (emphasIs added) In lIght of Appellant~' mIsconduct and t'1e extreme 

prejUdICe to Respondents, the only sanctlOn~ that could have achIeved JustIce were the 

1 dIsmIssal of Appellanb' five law~UIts and the award of expenses mcurred by R("spondents as 

a dlfect result of Appellants' dIscovery abuses and non-complIance 41 These sanctIOns were 

( JustIfied m response to Appellants' faIlure to comply WIth the DIscovery Order Q! the 

PnvIlege Order Appellants' faIlure to comply WIth both of the Orders depnved Respondents 

of thelf abIlIty to defend agamst Appellants' claIms, based on the statute of lImItatIons and 

other defenses, mcludmg defenses to lIabIlIty and damages 

Appellants mtentIOnally depnved Respondents of eVIdence that would have better 

enabled (If not guaranteed) Respondents to obtam Judgment m theIr favor The record ')hows 

that much of the mformatIOn wrongfully WIthheld was relevant to, and lIkely ')upported, 

Respondents' statute of lImItatIOns defense Appellants wrongfully WIthheld such eVIdence 

to aVOId the entry of Judgment agamst them, and so It was both reasonable and necessary that 

the sanctIon Imposed equate to the very result they wrongfully sought to aVOId No other 

41 The court awarded expenses m connectIOn WIth Respondents' 11/6/08 Mobon to Compel 
and the two MotIons for SanctIOns (R 73 (holdmg award of expen~es related to DIscovery 
Order m abeyance), R 143-145 (4/6/10 SanctIOns Order)) 
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sanctIOn wuld have adequately <lddre~sed Appellants' specIfic mIscondud and the resultmg 

prejUdICe to Respondents 

Altern ltIve sanctIOns were eIther madequate or would have d1S0 resulted m dIsmIssal 

or Judgment for Respondents 42 Rule 37(b)(2)(A), ~CRCP, permIts the court to order that 

deSIgnated facts be taken as establIshed for the purposes of the actIOn III accordance wIth 

Respondents' clatms Under the CIrcumstances, those facts would have had to mclude (1) 

that all Appellants knew or reasonably should have known, of the mJul)' complamed of m 

these cases as ot some date m 1999 or, at the latest, by February 2000, by whIch tIme some 

or all of the Appellants had engaged theIr attorney m these cases (BaIley),43 and (2) that 

Appellants' purSUIt of theIr clatms was not delayed by Respondents such that the statute of 

lImItatIOns was tolled for any penod of tIme As a result, It would be me%apab1e that 

Appellants' clatms accrued no later than February 2000 and, gIVen that theIr clatms are 

subject to a three-year statute of lImItatIOns and that the laWSUIts were not filed untIl Apnl 

2003 (Parkvlew) and October 2005 (Palmetto, Pmewood, Orleam, Roosevelt), Respondents 

would be entItled to Judgment as a matter of law m all cases 44 SanctIOm under Rule 

37(b)(2)(B), SCRCP, whIch penmts the court to enter an order refusmg to allow Appellants 

to support or oppose de~Ignated claIms or defenses would also result m the same outcome 

42 Appellants have never Identrfied, m the lower court or to thIS Court, lesser sanctIOns that 
mIght have been appropnate 
43 Documents compelled m the PnvIlege Order, but wrongfully wIthheld by Appellants, 
mcluded documents dated m or before 1999, whIch was when the purchasers defaulted on the 
notes, and commumwtIOns between some or all of Appellants and BaIley m February 2000 
(R 4887 (12/31108 PnvIlege Log at Nos 12, 13 & 14, dated 2116/00, 2117/00 & 2/21100, 
respectIvely, whIch were between Batley and DaVIS and were descnbed as mvolvmg 
"meetmg WIth chents," and commumcatIOns WIth "other lImIted partners" concernmg 
"engagm3 wU'lsel"), R 4888 (Nos 15 & 16, dated 2/24/00 & 2/25/00, respectIvely, whIch 
were between BaIley, DavIS apd Reynolds), R 4898 (No 71, dated 2115/99), R 4904 (Nos 
105 & 106, dated 10/30/98 & 2/9/99, respectIvely)) Non-pnvIleged mformatIOn avaIlable m 
such documents was abo WIthheld m VIOlatIon of the DIscovery Order 
44 If the sanctIOns Imposed were anythmg less than dIsmIssal, other prejUdICe resultmg from 
Appellants' non-comphance would also have to be addressed, mcludmg, mter aha, exclusIOn 
of cntIcul expert wItne'>ses as to lIabIlIty (Hlggms) and damages (Chambers, Keyserlmg, 
Henson), whI(.h would be fatal to Appellants' claIm~ 
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(l e, Respondents would be entItled to Judgment as a matter of law on the statute of 

lllmtatlOns defen~e, and lIkely other defenses) 

The sanctIOn of dIsmIssal also clearly served to protect the nghts of dIscovery If 

Appellant,; are gomg to file laWSUIts, engage m dIscovery and receIVe the benefits thereof 

(mcludmg documents produced by Respondents as reqUIred by the Pnvilege Order, despIte 

Respondents' claIms of pnvIlegt), but refuse to produce theIr discoverabk mformatlOn after 

bemg ordCIed to do so by the court, tWIce, then they should be deemed to have forfeIted theIr 

nght to pursue theIr claIms m the courts 

In accordance WIth South CarolIna law, the court specIfically consIdered the 

followmg factOls m Imposmg the sanctlOn~ m these cases (1) the "precIse nature of the 

dI,;covery," (2) "the dIscovery posture of the case," (3) "WIllfulness," and (4) 'degree of 

preJudIce" See Gnffin Gradmg and Cleanng, Inc v TIre ServIce EqUIpment Mfg Co, Inc, 

334SC 193,551SE2d716,719(Ct App 1999)(cItmgLaneyv Hefiey,262SC 54,202 

S E 2d 12 (1974», see also Samp-les v MItchell, 329 S C 105,495 S E 2d 213, 216 (Ct App 

1997) As to the nature of the dIscovery, Appellants' faIlure to comply WIth the DIscovery 

" Order concerned theIr faIlure to provIde full and complete respomes to dIscovery requests 

that were served on 8/28/08 45 The dIscovery requests were not unusual and they sought 

cntlcal mfornlatIon and documents that were relevant to both Appellants' claIms and 

R{'spondents' defenses, mcludmg, mter aha, the statute of lImItatIOns defense, testIfymg 

experts' opmIons (lIabIlIty and damages), and otller miormatlOn a<; to Appellants' and theIr 

agents' pnor opmlOns of value of the propertIe<; As for Appellants' faIlure to comply WIth 

the Pnv11"'ge Order, the dISCO\ t'ry was clearly dIrected at the statute of lImItatIOns defense 

and related Issues, mcludmg, among other thmgs, Appellants clmms for damages as a result 

of Respondents alleged mterfel ence l1lth their mvestlgatlonlpursult of the clauns m these 

45 Actually, some of the mformatlOn not produced dated back to Respondents' 11117/04 
dISCOVery reque~ts m the ParkvIew case (R 3561-3563 (lnt 3, 10, 14» 
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ialVsults The matenals wrongfully wIthheld go to the very essence of the daIms and 

deienses m these cases 

WIth rt,gard to the dlslovery po.;;ture of thc.;;e cases, at the tIme of dIsmIssal the 

Parkvlew case was seven years old and the other four cases were more than four years old 

The cases were ~cheduled to go to tnal, startmg wIth the Parkvlew case, almost a year before 

the court entered the SanctIons Order, but had to be contmued tWIce (R 75-76 (contmumg 

May 2009 tnal date), R 116-117 (contmumg January 2010 tnal date)) due to the subject 

dISCOVer) dIsputes and Appellants' refusal to comply wIth the DIscovery Orders GIven the 

consIstency and longe\ Ity of Appellants' dIsobedIence, datmg back to entry of the 3/3/09 

DIscovery Order, and the amount of dIscovery that remamed !f Appellants ever chose to 

comply WIth the DIscovery Oiders, a VIable tnal date could not even be determmed at the 

tune the cases were dIsmIssed The age of these case.;;, the fact that the cases mvolved events 

occumng bet\\een 1975 and 1999, and the delays caused by Appellant'" non-complIance 

hdd, undoubtedly, already combmed to depnve Respondents of relevant eVIdence 

The eVIdence leaves no doubt a5 to the WIllfulness of Appellants' non-complIance, 

." and the court properly consIdered thIS cntIcal factor (R l33-l34) Appellant~ .;;hould have 

started compIlmg the mformatIOn and documents sought m the 8/28/08 dIscovery requests 

\\hen they were served They repeatedly promI.;;rd to provIde the responsIve matenals 

(except for the 96 documents compelled by the PnvIlege Order), but repratedly faIled to do 

so Even the court's pleas and warnmgs of Impendmg sanctIOm, mcludI.1g dIsmIssal of the 

laWSUIts, were not ~ufficlent to coerce legItImate complIance WIth eIther of the DIscovery 

Orders, despIte the fact that the MotIOns for SanctIOns had been pendmg for more than seven 

months when tht, court entered the SanctIOns Order The eVIdence shows that Appellants' 

non-complIance was m bad faith, was m wlllful dIsobedIence to the court's DIscovery 

Orders, and was WIth gro5S mdifference to Respondents' nghts to dIscovery and to present 
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theIr full defenses (see supra palis HI A 2 and III B 2), 'iuch that dlsmISSctl was warranted m 

th~::,e cases See Gnifin 551 SF 2d at 719 (For <;anl-iIOn tantJmount to judgmert by default, 

the movmg party must show 'bad falth, WIllful dIsobedIence or gross mdlfference to Its 

nghts ") 

The prejUdICe to Respondents as a result of Appell anb , non-complIance was 

specIfically addr('ssed m the ~anctIOns Order (R 134-135) In addItIon, when a party IS 

dcpnved of hIS nghts to dIscovery, "prejUdICe must be presumed" Samples, 495 S E 2d at 

217 (empha,)Is added) I he party refusmg to subnut to dIscovery must bear the burden 

of provmg la(.k of prejUdICe See.ill.. Appellants dId not and could not prove a lack of 

prejUdICe to Respondents The sanctIOns were reasonable and neces~ary m order to counter 

the specIfic prejUdICe to Respondents, and under the CIrcumstances the court would have 

erred had It not dl::,nus::,ed the cases 01 Imposed SdnctIOns that would lead to the same result 

"Overly lement sanctIOns are to be aVOIded where they result m mad equate protectIon of 

dISCO\ ery" ML 

The court conSIdered and properly applIed all of the applIcable law cIted above to the 

facts of these cases (R 138-143), and It dId not abuse Its dIscretIOn The South CarolIna 

appellate courts have affirmed IdentIcal sanctIOns where a party has WIllfully dIsobeyed 

dIscovery orders as Appellants dId here .see Barnette v Adams Bros Loggmg, Inc, 355 

S C 588, 593-95, 586 S E 2d 572, 575-76 (2003) ("GIven [plamtiffs] perSIstent refusal to 

comply WIth the tnal court's orders, we find the court acted wlthm ItS dIscretIOn m 

dI~mlssmg her dctIOn "), McNillI, 665 S E 2d at 832-33 (affirmmg dIsmIssal WIth prejUdICe 

\\ 'lere the record revealed perSIstent dIsobedIence of a dI~covelY order very SImIlar to 

Appellants' mIsconduct m these cases), Halverson, 493 S E 2d at 884-85, see also Gnffin, 

5'51 S E 2d at 717-19 (affirmmg order stnkmg defendant's an~wer for fallure to comply WIth 
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dISCOVer) orders) 46 

b ~ 1 he Law of CivIl Contempt 

The court declared all Appellants to be m contempt of wurt as a result of theIr refusal 

to comply wIth the DIscovery Orders, and sought to coerce Appellants' comphance by 

dIsmIs~mg the Cdses subject to Appellants ablhty to purge the dlsnllssals If they comphed 

wIth the DIscovery Orders wIthm 25 days (R 119,113-138,145) The South Carohna Court 

of Appeals summanzed the law apphcable to CIVIl contempt m Ex Parte DavId G Cannon, 

In Re The Estate of Jdmes Brown, 385 S C 643, 660-62, 685 S E 2d 814, 824 (Ct App 

2009) In accordance WIth the apphcable law, the court found that there was clear and 

convmcmg eVIdence m the record that Appellant<; WIllfully, voluntanly and mtentIonally 

dIsobeyed the DlscovelY Orders, Respondents made a przma faCIe case for contempt, and 

Appellants dId not carry theIr burden of estabhshmg dny defense or theIr mablhty to comply 

WIth the DIscovery Orders (R 134-137) See III Tht.,re IS no doubt that Appellant~ dIsagreed 

WIth the DIscovery Orders and dId not want to comply WIth the orders, but there was no 

eVIdence that they were unable to comply 

The wurt appropnately ,>ought to coerce Appelldnts' wmphance WIth the DIscovery 

Orders, nnposmg sanctIons but provldmg them WIth dn opportunzty fa purge the dl~mlssal of 

46 Appellants mIsrepresent the holdmg m Gnffin, 551 S E 2d 716, whIch gjJJ.rmed (not 
reversed) the lower court's sanctIOn of stnkmg defendant's answer for ItS "WIllful 
dIsobedIence of prevIOUS orders " ~ at 719 ('If there was ever a ca~e where stnkmg a 
party's pleadmg wa~ an appropnate sanctIOn, It IS thIS case where the record I~ full of 
multIple, egregIOUS dI~c:)Very abuses that blocked the opposmg party's attempts to conduct 
meamngful dIscovery") The other cases L-Ited by Appellants are not controlhng as to the 
cases at bar See~ Balloon...PlantatIOn, Inc 'v Head Balloons, Inc, 303 S C 152, 399 
S E 2d 439 (Ct App 1990) (reversal of a dIscovery sanctIOn as unduly harsh where 
dIscovery responses were maIled m tIme, but not dehvered by the postal servIce untIl a few 
hours after a noon deadhne), Kamm, 489 S E 2d at 683 (reversmg the lower court's sanctIOn, 
m part, because It was overly broad m that It created a wmdfall for a co-defendant whose 
dIscovery nghts were not at Issue), Grosshuesch v Cramer, 377 S C 12, 659 S E 2d 112 
(2008) (based on the lower court's use of an Improper standard when consldenng a claIm of 
pnvIlege under the FIfth Amendment's protectIOn agamst self-mcnmmatIOn, not the 
harshness of a dIscovery sanctIOn) 
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the lawsUIts "'The purpose of clvll contempt IS to coen"e the [party] to do the thmg reqUIred 

by the Older for the benefit vf the complamant' I When sanctIOns are condIttoned on 

complIance with the court's order, the contempt IS cIvIl m nature" l!L Aftel the court 

mformed Appellants of ItS mtent to dIsmISS the C'lse~, Appelldnts argued that the court should 

merely find them m contempt, wIthout more The findmg of contempt would not have been 

an appropnate sanctum m and of Itself Rather, the findmg of contempt was a preCUf'>or to 

sallctIOns deSIgned to coerce complIance wIth the DIscovery Orders, WhICh IS the very 

purpose of a CIVIl contempt order .lit A findmg of contempt, wIthout more, would have no 

more effect than the terms of the DIscovery Orders themselves, whIch already dlfected 

Appellants to comply 47 Appdlants could have SImply contmued theIr non-complIance, 

resultmg m further delay to the cases whIch were already delayed hv thelf non-complIance 

fOl far too long A SImple findmg of contempt wIthout the correspondmg app' oprzate 

sanctton to coerce complIance, would be an mcomplete and meamngless exerCIse of the 

court's powers to compel complIance wIth ItS orders All courts have the power to Impose 

1 sancttons for contempt, and that power IS "'essenttal to the preservatIOn of order m JudIcIal 

~~ proceedmgs, and to the enfor("ement of the Judgments, orders and wnts of the court", and 

consequently to the due admImstratIOn of Justtce'" .lit (CItatIOn omItted) The court's 

contempt power IS not mtended to be exerCIsed as a mere ClfCUItOUS route tor partles to aVOId 

the rule that dIscovery orders are mterlocutory and not subject to ImmedIate appeal 

The court noted that ItS contempt powers also applIed to Appellants' perSIstent 

dI"obedience as It undermmed the court's admimstratIon ot Justtce m these cases (R 135-

136) .lit (authonzmg use of wntempt power "to preserve the authonty and digmty of the 

courts") Fmally, the court determmed that an award of expenses to Respondents was 

appropnate under both Rule 37, SCRCP, and the law applIcable to CIVIl contempt (R 143-

47 Months of warnmg of the Impendmg dismIs~al sancttons were not enough to bnng 
Appellants mto complIance WIth eIther of the Dlscov(.,ry Orders 
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144) ML at 827 ("Courts, by exerclSlng the1r wntempt power, can award attorneys' fees 

under a compen~atory contempt tneory ") 

The SanctIOns Order dearly shows that the court exammed all of the relevant 

eVIdence presented to It, properly apphed the law govemmg CIVIl contempt and sanctIons, 

and entered the coerCIve sanctIons (dlsmlssdl, subject to purge) and compensatory award 

(Respondents' expenses) as a result of Appellants' wIllful dIsobedIence of the DIscovery 

Orders (R 119 133-138, 143-145) 

3 9/16/10 Order Denymg Appellants' MotIon for Rt..consJderatIOn 

On 4122/1 0, Appellants filed a MotIon for ReconsIderatIOn of the SanctIOn<; Order 

pursuant to Rule 59(e), ~CRCP, and the lower court demed the motIOn on 9/16/10 (R 146-

147) A substdntIal portIOn of Appellants' Rule 59(e) motIon was devoted, not to the 

SanctIOn<; Order, but to repetItIve and untImely attdcks on the DISCO\- ery Orders Appellants 

aho attempted to utIlIZe theIr Rule 59(e) motIOn to Improperly mtroduce purported 

"eVIdence" that was avaIlable to Appellants, but not filed of record or presented to the 

court, prior to entry of the 4/6/10 SanctIOns Order 48 As a matter of black letter law, 

11 the court could not conSIder such materials or Issues m conjUnctIOn WIth Appellants' 

Rule 59(e) motion Such matenals cannot he conSIdered on appeal, eIther See Spreeuw 

v Barker, 385 S C 45,68-69, 682 S E 2d 843, 855 (Ct App 2009) ("Father's fom1 2106-

EZ appears only as an attachment to hIS Rule 59(e) motIon Accordmgly, It cannot be 

conSIdered on appeal See HIckman v HIckman, 301 S C 455, 456, 392 S E 2d 481,482 

(Ct App ] 990) ('A p..trty cannot use Rule 59(e) to present to the court an Issue the party 

48 The matenals that were not proVIded to the court pnor to the 4/6/1 0 San(.tIOns Order 
mc1uded the followmg affidaVIts filed by Appellants m connectIOn WIth theIr mohon for 
rec..usal or theIr 4122/] 0 motIon for reconSIderatIon of the SanctIOns Order DaVIS Aff 
(417/10) (R 3721-3744), BaIley Aff (417110) (R 3706-3720), Rentz Aff (4/9/10) (R 3766-
3770), PIke Aff (4/9/10) (R 3760-3765), Hodge Aff (4/8/10) (R 3745-3759), Reynolds 
Aff (4/15/10) (R 3792-3798), HInnant Aff (4/13/10) (R 3771-3786), lvey Aff (4115110) 
(R 3787-3791), PendarVIS Aff (4/22110) (R 3882-5800) 
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could have raised pnor to Judgment but dId not ')") See also BraIlsford v BraIlsford, 380 

S C 443, 669 S E 2d 342, 345 (et App 2008), Borytm v Umted States, 884 F 2d 767, 771 

(4th Clr 1989), PacIfic Insurance Co v Amencan Ndt'l FIre Insurance Co, 148 F 3d 396, 

403 (4th Clr 1998) 

In hght of the above, tlm Court should not consIder the numerous affidavIts of the 

Appellant" and theIr attorney", whIch Appellants filed after the 4/611 0 SanctIOns Order,49 

wIth the lone exceptIOn bemg some of the documents attached as exhzblts to the 4/2211 0 

PendarvIS AffidavIts (such documents were prevIOusly submItted to the CO'lrt) R{"spondents' 

617110 memorandum (R App 58-62) IdentIfies the portIOns of the 4122110 PendarvIS 

AffidavIts and the exhIbIts thereto that should not be consIdered by thI" Court rhIS Issue IS 

notewort.hl:, because Appellants' bnefs m these appeals frequently cIte the unsubstantIated 

" and mlsle.!dmg mguments and opmIOns stated m theIr post-4/611 0 affidavIts as If they were 

eVIdence of fact The CIted matenals are !!ot eVIdence of fact, and for the reasons set forth 

above, they should not be consIdered by thIS Court m conlunctIon wIth the appeal of the 

SanctIOns Order, any precedmg order, or the 911611 0 Order (denymg Appellants' 4/2211 0 

~ motIon for reconsIderatIOn), as a matter of law 50 

IV NO ABUSE OF DISCRETION IN OTHER DISCOVERY ORDERS 
APPEALED (Re Issue 3 and Appealed Orders dated 8118108, 12117/08, 313109 
(App Mot), 6/2/09, 10122110, 12111110) 

A Appeal of Certam Orders and Issues Abandoned by Appellant~ 

In theIr bnefs to the Court, Appellants gmerally allege error m the Orders dated 

8/18/08,317106 (Supreme Court), 12117/08,3/3/09 (App Mot), 6116/09, 9/16110,10/22110, 

49 The matenals were, for the most Pdrt, unsub~tantIated and mlsleadmg argument and 
optmon that Appellants and theIr attorneys submItted m the form of affidavIts (R App 56-
62, see al<;o R 5873-5876 (~~ 2-3),5879-6156, R 5802-5804 (~~ 2-3),5805-5832) 
50 Respondents further opposed Appellants' Rule 59(e) motIon by rebuttmg each of the 
grounds for amendment dlleged by Appellants (R App 48-56, 62-172, R 5873-5877 (~~ 
3(n), (x), (y), (dd), 4), R 5971, 6000-6001, 6058-6059, 6075-6078, 6107-6111, 6125-6136, 
6138-6146) 
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and 1211111 0 However they falled to CIte eVidence of record and authonty to support such 

allegatlOns, relymg entIrely on vague and conclu~ory arguments, opmlOn and conjecture, or 

omlttmg ~!lgument altogether 51 It IS well ~ettled m South Carolma that, where an Issue IS 

treated m a conclusory manner and wIthout citatlOn to authonty m an appellate bnef, the 

Issue IS deemed abandoned Sec FIrst Sav Bank v McLean, 314 S C 361, 363,444 S E 2d 

513, 514 (1994) ("Appellant fatl[ ed] to provide arguments or supportmg authonty for hiS 

assertlOn Thus, he I~ deemed to abandon [the] Issue Mere allegatlOns of error 

are not suffiCIent to demonstrate an abuse of discretlOn " (cItatlOns omItted)), see also R & G 

Constr, Inc v Lowcountry Reg'l Transp Auth, 343 S C 424,437, 540 S E 2d 113, 120 (Ct 

App 2000) (Issue abandoned where appellate bnef cIted no authonty and merely made a 

conclusory argument sUPPOrtmg ItS posItIon) As a result, Appellants' appeals as to these 

orders should br deemed abandoned as a matter of law 

Appellants also falled to IdentIfy any IS<lUe WIth regard to th(, Orders dated 3/7/06 

(Supreme Court), 8118/08, 12117/08, 3/3/09 (DIscovery Order), 3/3/09 (App Mot), 6/2/09, 

6116/09, 911611 0, 10/2211 0, and 1211111 0 m theIr respectIve Statements of Issues on Appeal 

For thIS addItIonal reason, Appellants have abandoned any Issues WIth respect to these 

OIders See Rule 208(b)(1)(B), SCACR 

In an abundant-e of cautIon, and WIthout waIVmg the above arguments as to 

Appellants' abandonment of theIr appeals of certam orders and Issues, Respond{'nts oppose 

Appellants' genual wnclusory arguments by bnefly ~howmg the Court that the addItIonal 

51 The treatment gIven the subject Orders vanes as follows 8/18/08 (no CItatIon of authonty 
supportmg Appellants' motIon, whICh was demed), 3/7/06 (nothmg as to error by Supreme 
Court, whIch Issued the Order), 12117/08 (mere passmg reference to Appellants' memoranda 
m lower court), 3/3/09 (App Mot) (mere pas~mg reierence), 6116/09 (no discusslOn), 
9116110 (no discusslOn), 10/22110 (mere passmg reference), 12/11110 (no discusslOn) 
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f 1 

orders appealed were ~upported by the eVIdence presented to the court and the applIcable 

law 52 

B Two Orders Denymg Appellants' Mohon to Compel [he ProductIOn of 
Respondents' PrIvileged Documenb 

1 Two Attempts to Compel Respondents' PrIvileged Documents 

Appellants filed what became known as theIr MotIOn to Compel #2 on 1117/07, 

seekmg to wmpel the productIOn of pnvIleged documents created wIthm the attorney-chent 

relatIonshIp between the LImIted PartnershIps' general partners (Respondent~) and theIr 

attorneys Appellants also ~ought to prevent Respondents from obJectmg, based on the 

attorney-clIent pnvIlege, to un<;pecIfied questIOns that would be posed to theIr attorneys m 

future depOSItIons of those attorneys 53 The court announced ItS rulmg denymg the motIon 

on 7/1/08 (R 1011 3-6, 10255-9), but dId not SIgn the wntten order untIl 12117/08 (R 

10171-18, R 42-43) However, after entenng the 12/17/08 Order, the court gave 

Appellants a second bIte at the apple, rendenng the 12117/08 Order of lIttle practIcal effect 

ThIS culm mated m the 7/28/09 Pnvilege Order 54 

The scope of Re~pondents' pnvIleged documents at Issue, the eVIdenct. presented, 

and the arguments made dIffer somewhat between the first time the court conSIdered 

Appellants' motIon (I e, 12117/08 Order) and the second tIme It conSIdered the motIon (/ e , 

52 Respondent'" ~howmg that the subject orders were supported by the eVIdence and the 
applIcable law I~ also made as further eVIdence that Judge Early dId not abuse hI~ dIscretIOn 
m denymg Appellant,,' motIon for recusal (Order 1017110 (R 148-153» See mfra at 68-76 
53 The lower wurt demed the motIon WIth respect to the jilture depOSItIons of Respondents' 
former attomeys because It was not npe (R 43, R 2881-2885) The demal wa~ reaffirmed 
by the court's 6/2/09 Order adoptmg Clary's findmgs (R 100-101, R 3347 ) 

54 The court compelled Respondents to produce 29 of theIr pnvIleged documents to 
Appellants (R 110, 112-113), and Respondents promptly complIed The court otherwIse 
demed Appellants' motIon to compel (R 100-101, R 3342-3345,3351, R ]04-106, 109-
110) 
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7/28/09 PnvIlege Order) Nevertheles<;, the same ba~Ic Issues were presented each tIme, and 

so they are dIscllssed together, wIth sIgmficant diffeIenC"es noted 55 

2 Appellants' Argument Based on the Fiduciary Exception to the 
Attornel-Chent Privilege 

Appellant~' pnncipal argument wa') that Respondents' pnvileged documents should 

be produced under the fidUCiary exception to the attorney-clIent pnvilege, relvmg on Gamer 

v Wolfinbarger, 430 F 2d 1093 (5th CIr 1970) ThIS appears to be an Issue of first 

ImpressIOn m South Carolma appellate court~ Appellants argued that, as a result of the 

general partneis' fidUCIary duties to the lImited partners the general partners are oblIgated to 

share all partnershIp mformatIon, mcludmg commUnICatIOns between the general partners 

and theIr ctttorneys concernmg the affalfs of the LImIted PartnershIps, de~plte the othern Ise 

avaIlable attorney-clIent pnvIlege To the extent tlus Court would recogmze a fidUCIary 

exceptIOn to the attorney-clIent pnvilege, the anal) SIS applIed m Gamer and ItS progeny IS 

the approaC"h taken by the maJonty of courts and It ~hould be applIed here See also Fortson 

v Wmstead, McGUire, Sechrest & MInIck, 961 F 2d 469, 475 n 5 (4th Clf 1992) (followmg 

Gamer), Ferguson v Lune, 119 F R D 362, 365 (N D III 1991) (Gamer 'appears to be the 

leadmg authonty WIth respect to thIS doctnne'), MetropolItan Bank and Trust Co v 

Dovenmuehle Mortgage, Inc, 2001 Del Ch LEXIS 153 (Ct of ChancerY of Del December 

20, 2001) (the fidUCIary exceptIOn to attorney-chwt pn \ lIege IS generally traced back to 

Gamer), III Re ML-Lec AcqUIsitlon Fund II, LP, 848 F Supp 527, 564 (D Del 1994) 

(cItmg and followmg Gamer) However, m lIght of the eVIdence, the Gamer analYSIS 

55 Appellants narrowed the scape or thclr 1117107 motlOn to compel to the first three 
document::. and the "GWB" (GallIvan WhIte & Boyd) documents Identified on the 11115/07 
PrIvIlege log (R 826 2-20, R 2430-2431, 2484-2496, see also R 4202-4273 (12/5/07 Pnv 
Log)) Appellants' sewnd opportumty to argue for the productIOn of Respondents' 
pnvIleged documents resulted m the 7/28/09 PnvIlege Order In these proceedmgs, 
Appellants sought the GWB documents, Bryan Cave documents (obtamed and Identified by 
Respondents' counsel after the InItlal arguments on Appellants' motIon to compel), and 
several others (R 513C)-5140, 5193-5222 (1/26/09 Pnv Log)) Appellants acknowledged 
that all ofthe documents were attorney-clIent pnvIleged (R 815 19-25, R 3338) 
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dIctate~ that Re~pondents' pnvlleged do('uments are not subject to dIsclosure under the 

fiducIary exceptIon, becdu<;e some of the Appellants threatened to sue and/or remove the 

general partners and, therefore, the reqUIsIte mutuahty of mterest between them ceased to 

eXIst, befo! e the pnvIleged documents were created 

In Gamer, the court recogmzed the competmg mterests of corporate management's 

need to manage, mcludmg the abIlIty to seek legal wunsel WIthout the nsk ot havmg the 

commumcatIOns revealed at the mstance of one or more dIssatIsfied stockholders, and the 

stockholders nght to know whether the corporatIon IS bemg adequately managed See 

Gamer, 430 F 2d at 1101 The court struck a balance between the competmg mterests of 

corporate management (here, the general partners) and the corporatIOn's shareholders (here, 

the lImIted partners), holdmg that, where there IS mutualIty of mterest, stockholder~ may, 

upon a showmg of "goorl cause," obtam mformatIOn that would otherwIse be protected from 

dlsclosure by the attorney-chent pnvllege ~ See abo Fortson, 961 F 2d dt 47511 5 (Fourth 

CIrCUIt, cItmg Gamer, agreed that general partners may assert attorney-chert pnvIlege 

agamst lumted partners), Ferguson, 139 F R D at 366 (applymg Gamer and recogmzmg 

substantIal dIfference m potentIal habIhty of general partnels, who can be held Jomtly and 

severally hable for partnershIp actIons, and hmIted partners, who enJoy hmIted habIhty), 

S C Code Ann § 33-42-630 (2006) (habIhty of general partner), S C Code Ann § 33-42-

430 (2006) (hmlted habIlIty of lImIted partner), S C Code Ann § 33-42-450 (2006) (hmited 

partner 1') entItled to "mformatIOn regardwg the atfaIrs of the lImIted partnershIp a<; IS lust 

and reasonable" (emphdsIs added)) 

Urder the Gamer analysIs, the lmllted partners mu~t "first establIsh that a 

mutualIty of mterest eXIsted between the parties" The Contmental Ins Co v Rutledge & 

Co, Inc, 1999 Del Ch LEXIS 12, at 6 (Ct of Chancery of Delaware 1126/99) (emphasIs 

added) Only then should a court examme the lImIted partners' showmg of good cause "If 
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such a shoWIng IS made, and an exceptIOn to the attomey-clIent pnvIlege wIll not YIeld an 

IneqUItable result, the fidubary ~uty exceptIon applIes' l!L 

In ContInental, the court detemnned that, as of a specIfic date, a dispute arose 

between the lImIted partners and the general patineI, as eVIdenced by the hmlted partners' 

IndIcatIOn that they Intended to WIthdraw from the lImIted partnershIp At that pOInt, the 

partIes no longer shared the reqUIsIte mutualIty of mterest The court explamed 

[N]otwithstandmg the fad that the general partner may have contmued to owe 
dutIes to the hmited partners and the PartnershIp, the general partner's 
SubjectIve mterests, the Partner.;;hIp'') Interests, and the subjectIve Interest'; of 
the lImIted partners dIVt,[ged [S]mce that mutualIty of mterest was 
ObVIOusly ldckmg at a pomt where an attempt to WIthdraw was understood by 
all, any commUt1lCatIOns between the general partner, the PartnershIp, and 
their counsel at that pomt are not an appropnate suhJect of the fidUCIary duty 
exceptIOn 

Id at 10-11 

In MetropolItan Bank and Trust, the court found that the reqUIsIte mutuahty of 

mterest ceased to eXIst once the general partner and the hmited partners could reasonably 

antICIpate lItIgatIOn between them 

In order for the PlaIntIffs to take advantage of the fidUCIary duty exceptIOn, 
the documents whIch they seek must have been created whIle there was a 
mutualIty of mterest With the general partner Because the exceptIOn IS 
premIsed upon common purpose and common Interest, once those purposes 
and mterests diverge, the exceptIOn no longer applIes I am satIsfied that 
the "mutualIty of Interest" WIll have lapsed by the tIme that the general partner 
and the lImIted partner.;; can reasonably dntIcipate lItIgatIOn about an IdentIfied 
dIspute Once htIgatIOn can reasonably be antIcIpated, the Interests of the 
partIes dre sufficaently adverse that the general partner should be able to 
commut1lcate WIth the partnershIp'S counsel about the matters lIkely to be 
lItIgated \\ Ithout fear that the fidUCIary duty exceptIOn mIght be mvoked to 
deny contmumg confidentIalIty to those commUnICatIOns 

Metropolltan Bank and Trust, 2001 Del eh LEXIS 153, at 9-10 

Hen., the eVIdence shows that the req !.lIsite mutualItv of mterest ceased to eXIst before 

Respondents' pnvileged documents were created 

• Appellant M M Wemberg, Jr, an attomey and a lImIted partner m Roosevelt, 
threatened to sue the mdIvIdual and corporate general partners on 12/9/99 and 
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2/22/00, respectIVely On 12/9/99, Well1berg wrote to Tuck, a general partner, 
statmg 

I have an outstandmg Note that I should be able to collect for a senous 
amount of money I have relIed on you people gettmg m thIS deal and 
allowmg you all to handle It throughout However, I don't belIeve I am 
Justlfied m any further rehance upon you If I can't hear from you If I don't 
hear from you, I dm gomg to sue somebody, and It wIll probably mclude 
you m the pot (R 3199 (emphasIs added» 

• On 2122/00, Wemberg wlOte to Pat Foye of AIMCO, statmg that (1) he IS wntmg on 
behalf of hImself and Damel Trotter, both lImIted partners m Roosevelt, (2) the 
balloon note held by Roosevelt was payable m February 1999, and (3) "It IS our 
mtentIon to collect our share of thIS Note, and we would like to hear from you as 
to your posItIon m tht matter before SUIt IS filed I would apprecIate any 
mformatlOn you could gIve me, m order that lItigation WIll not be necessary" 
(R 3200-3201 (emphasIs added» 

• See also Respondents' SEALED In Camera Memo (R SEALED App 2-3,6-11),56 
for addItIonal confidential and prIvIleged documents that show how the general 
partner') and theIr attorneys perceIved Wemberg's threats of lItIgatIOn, and that the 
partIes' mutualIty ofmterest ceased no later than the date that Wemberg threatened to 
sue the general partners 57 

• The only documents at Issue m Appellants' motIon to compel (first or second tIme), 
whIch were created prIOr to the 12/9/99 threat of lItIgatIOn, are the documents 
IdentIfied m the 7/28/09 PnvIlege Order as GWB Nos 70-71 and Bryan Cave Nos 39 
and 41-57 (R 112-113), whIch Respondents produced to Appellants followmg entry 
of the Order 

• Wemberg's thredts to sue the general partners were made and receIved m the context 
of the followmg commumcatIOns, whlc,h alerted all partIe~ to the fact that the lImIted 
partners and the general partners dId not agree on whIrh course of actIOn was m the 
best mterests of the LImIted PartnershIps On 10/25/99, lImIted partner DaVIS had 
wntten to Tuck, statmg 

Early thIS year I realIzed that we had mterest m several partnershIps that had 
notes whIch should be matunng I found notes suggestmg matunty dates 
as early as March of thI<; year, and I began locatmg partners m the seven 
partnershIps remammg [mcludmg the LImIted PartnershIps m these ca~es] 
A~ you know three partnershIps accepted a token payment [from the BFG 
entItIes] for theIr notes 111 1997 or 1 Q98 The partners or agents that I 
have spoken WIth feel they have been neglected and have not receIved 
reports and projectIons from management or the general partners that 

56 Respondents' In Camera Memo, dated 7/2/09, wa~ filed under seal WIth thIS Court, as a 
Sealed AppendIx to the Record on Appeal, pursuant to thIS Court's 10/5/11 Order 
57 See also (R 3176-3191, 3199-3213 (dlscussmg more fully the arguments and eVIdence that 
the fidUCIary exceptIon dId not apply to pnvIleged documents that were created on or after 
12/9/99), R 2540-2551) 
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represent us In some cases I am satIsfIed that the land IS more valuable 
than the notes m questIOn We all prefer that the note be paId as 
Issued, however, we WIll conSIder acceptmg the real property If necessary 
(R 3202-3203 (letter copIed to "Partner~" and regardmg "Past Due Payments 
to PartnershIps') (empha~Is added)) 

• In response, Tuck wrote on 10/28/99 

'r our comment In the first paragraph that the partnershIps accepted a token 
payment on certaIn of the propertIes, qUIte frankly, surpnses me I do not 
remember what the percentage of the collectIOns of the gross receIvables 
weIe, but It was certaInly not token These propertIes are obVIOusly ~tIll 
hmited a" to the amount of any dIstnbutIOns 01 rents unless you are able to 
take them out from undtr HUD, whIch once agaIn, hmits theIr value (R 
3204) 

• Op 1118/00, Tuck sent another letter to Davls, statIng that both Lend Lease (BFG's 
sut-cessor) and the general partners had concluded that the propertIes had no value 
above the amounts due on the HUD mortgages "[T]here WdS no value to the 
partnershIp and the second mortgages [the LImIted PartnershIps' note::.]" Tuck 
further adVIsed that the general partners declmed Lend Lease's offer to return the 
propertIes to the LImIted PartnershIps, and Lend Ledse then "sold all of the propt"rtles 
for the mortgage and $1 00 to HedIger Enterpnses" In OCtObti 1999 (R 3205-3206) 
TllU~, Respondents adVIsed the hmited partners of theIr OpInIOn that It would not be m 
the best mterests of the LImIted PartnershIps to take the propertIes back 58 

• Pnor to a 9/14/00 meetmg called by the hmited partners, Appell anb ' attorney 
(Bmley) sent Respondents a "NotIce of SpeCIal MeetIng," whIch adVIsed that the 
purpose of the meetmg would be "to consIdtr and act upon" 

Propriety of actIons/conduct of General Partners et at Vls-a-VlS LImlted 
Partners, mcludmg, mter aiza, actIOn/mactIOn of General Partners regardmg 
partnershIp assets, 

ActIOns to be taken regardmg actIOns/conduct of General Partners, mcludmg, 
mter aiza, I emoval/replacement of General Partners and/or successors per 
the LimIted Partnershlp agreement(s) and/or apphcable law (R 2541-2542, 
2550-2551 (emphaSIS added)) 

It IS clear that by late 1999, the hmited partners and the general partners had 

expressed then fundamental dIsagreement wlth ont another as to what was m the LImIted 

PartnershIps' best mtere~ts 1 hls fundamental dIsagreement, whether the general partners' 

declSlon not to take the troubled propertIes back was based on theIr bUSIness Judgment or 

58 These exchanges took place after the general partners had been warnIng of non-payment 
for years The warnIngs sounded by the general partners began In 1987 and contInued 
through 1998 (R 3207-3213) 
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constItuted breach of theIr fiducIary dutIe<;, IS at the very heart of the"e law~U1ts The 

dIvergence of mterests between the general partners and the lImIted partners clearly escalated 

when Wemberg expressly threatened to sue the general partners m December 1999 and 

February 2000, and that dIvergence of mterests never abated 59 

In anal}zmg the mutualItv ofmterest Issue, tht, Contmental court deemed It plOper to 

look first and foremost at the general patiner's persprctIve (1 e , when the general partner 

reasonably perceIved that ItS mterests dIVerged from the mterests of the lImIted partners) 

See Contmental, 1999 Del Ch LEXIS 12 at 11, n 16 ThI" IS entIrely con<;Istent wIth the 

purpose of the attorney-clIent pnvIlege, wh1("h "IS to 'encourage full and frank 

commUmV'ltIOn between attorneys and theIr chents and thereby promote broader pubhc 

mterest m the observance of law and admmlstratIon of JustIce '" .lit at 3 (Cltmg and quotmg 

!I.mohn Co v Umted States, 449 US 383 (1981») The general partner's perceptIOn of 

whether he has a reasonable expectatIOn of confidentIahty, even to the exclUSIOn of hIS 

hrrnted partner<;, IS the central questIOn 

" TheIe IS no doubt that Fespondents reasonably antIcIpated htIgatlOn WIth the lImIted 

t partners after they receIVed Wemberg's threatemng lettprs In Coptmental, the court made It 

clear that the reqUISIte mutualIty of mterest may cease to eXIst long before the parties, or 

59 In response to Appellants' argument that the 9114/00 "SpeCIal Meetmg" called by the 
lImIted partners' attorney (R 2550-2551) wa~ a "Kumbaya" moment between the general 
partners <l.nd the hmIted partners (R 10472-4), Re<;pondents prOVIded the lower court WIth 
addltlOnal eVIdence that emphatIcally showed that was not the case (R 6006-6009, 6017-
6057) The addItIonal eVIdence mcluded Appellants' attorney's Apnl 2000 FOIA requests to 
HUD and the SFC, requestmg documents relatmg to, among other thmgs, complamts agamst 
or mvestIgatIOns of the Respondents (R 6017-60?2) a lzs pendens filed by Appellants' 
attorney on behalf of the lImIted partners WIth rt"spect to the ParkvIew property on 7114/00 
(R 6042) BFC's attopwy's notes pertammg to an 8/9/00 phone call he had WIth Appellants' 
attorney, In WhICh BaIley stated that he represented the lmuted partners, he was m the 
plocess of brmgmg action agamst the general partners, to mclude claims for 
nusmanagement, faIlure to collect the outstandmg debt on the 1999 notes, and fraud 
agamst general partner Tuck, and that he had filed Its pendens on the pi opertIes m 
Charleston, Allendale, Orangeburg and Beaufort Counties (R 6046-6047), and 
Appellant<;' attorney's August and September 2000 letters to USC Professor Greg Adams, 
retammg hIm as an expert WItness for the lImIted partners (R 6052-6056) 
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anyone of them, resigns themselves to lItigation such that they are anticipating 

litIgation wlthm the meanmg of the work produd dodrme "[T]he work product doctnne 

should be seen as much more lInn ted m Its effect than the mutualIty of mterest reqUIrement, 

the lack of a mutualIty of mterest may preclude productIOn of counsel s advIce, legal 

memoranda, or other documents long before the work product doctnne IS ever effectIve" 

Contmental at 16-17 '" [T]he mutualIty of mterest that IS the ratIonale bt-hmd the fiducIary 

exceptIon expIres [at the latest] upon antIcIpatIon of lItIgatIOn '" l4.. at 5 (cItatIOn omItted) 

In MetropolItan, the court relIed on sIgmficantly less eVIdence than was presented m 

the mstant cases m findmg that, once the general partner and the lImIted partners could 

reasonably antIcIpate htIgatIOn between them, there was no longer the reqUISIte mutualIty of 

mterest for the fiducIary exceptIOn to apply The only eVIdence cIted by the court was that 

Regency (a lmuted partner) reiu<;ed to partICIpate m a subordmated debt transactIOn proposed 

by the general partner, Regency apparently mdicated to the general partner that It belIeved 

the proposed transactIOn would be a VIOlatIOn of the partnershIp agreement, and the general 

partner perceIved "the potentIal that Regency mIght commence lItIgatIon" MetropolItan, 

2001 Del Ch Lr:XIS 153 at 3-4 

Under the cIrcum<;tances, the dIvergence of mterest between the general partners and 

one or more of the lImIted partners (WeInberg, Trotter, DavI<;) necessanly rendered the 

fiduCIary exceptIOn to pnvllege unavaIlable to all of the lImIted partners ThIS was 

demonstrdted In MetropolItan, where certam pnvIleged documents were created after the 

general partner antICIpated lItIgatIOn WIth Regenc.y, but before the general partner's 

relatIOnsh,p \\ Ith another lImIted partner (MetropolItan) detenorated to the pomt where, 

VIewed mdependently, It would be demed the benefit of the fidUCIary eXl.eptIOn The court 

demed MetropolItan's motIon to compel, as well, holdmg 

I <;ee no practIcal method that would allow for preservatIOn of the attorney­
chent pnvIlege m thI<; actIOn as to Regenc.y but, at the same tIme, allow 
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'e 

Mctropohtan, assummg that It could demonstrate good cause, to have access 
to the documents I conclude that, III these unumstances, the prIvIlege 
must prevaIl not onl} as to Regencv, but .tlso a~ to MetropolItan Both 
Regency and MetropolItan seek the same documents to assert the same 
cl'limS through the same counsel 1 he purpose of the 'mutualIty of 
mterest' reqUIrement IS to allow the general partner to commUlllcate With 
the partnership's counsel Without fear of disclosure to the bll1lted 
partners The general partner, when It reasonably anticIpates lItigatIOn WIth a 
lImIted partner, should not have to fat-tor m the pOSSIbIlIty that a hmited 
partner WIth whom It IS not yet at loggerheads may, m tIme, Jom the fray on 
the ~Ide of the already dIsaffected ltmited partner At Issue here IS the 
questIOn of how [the general partner] perceived the circumstances 
surroundmg any specdk commulllcatIon wIth counsel 

ML at 12-13 (emphasIs added) In the mstant cases, It was undIsputed that all of the 

Appellants/lIll1lted partners sought the same documents to dssert the same claims 

through the same counsel Tre only pOSSIble result IS that the fidUCIary exceptio'"! IS not 

aVaIlable to any of the lImIted partners WIth respect to documents created after Wemberg 

thleatened to sue the general partners 60 

3 No EVidence to Support Other Grmlnds Argued by Appellants 

a Al guments Abandoned by Appellants III Lower Court 

.;. Appelldnts also made eat-h of the followmg ddditlonal arguments for the productIOn 

; r of Respondents' pnvIkged do (.,uments, but Q!!b:: 111 the arguments precedmg the 12117/08 

Order, w}l1ch rejected each of Appellants' arguments Appellants abandoned the followmg 

arguments m the lower court by not mcludmg them m theIr subsequent ""ntten and oral 

arguments to the court (R 3155-3156, R 3168-3173) 

b Appellants' Claims of Express or ImplIed WaIVer 

Pnor to entry of the 12117/08 Order, Appellants argued that Respondents expressly or 

ImplIedly WaIved theIr claIm of pnvIlege hy mformmg them and theIr attorneys of the fact 

60 Appellants also faIled to show the requlSlte "good cause," whIch mdudes showmg theIr 
particulanzed need for the productIOn of each of Respondents' pnvileged dowments (R 
3189-3191) Respondents are unaware of any eVIdence presented to the court, whIch would 
support a findmg that Appellants had "good cause" to exeruse the fidUCIary exceptIOn to 
Respondents' attorney-chent pnvIlege undel the Garner andlysis 
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that Respondents retamed coumd (Art Howson of GWB and the Bryan Cave law firm) for 

the purposes ot pursUIng collectIOn on the note~, commumcatmg wIth the detaultmg 

purchasers, and otherwIse detenmnmg the remedH.,s aVaIlable to the LImlled PartnershIps 61 

However, the fact that Respondents sought and obtamed legal representatIOn and the purpose 

of that representatIOn are not pnvIleged, and dIvulgmg such non-pnvIleged mformatIOn does 

not result m a WaIver of pnvIlege See supra at 16-17 

Appellants also argued that Respondents waIved the pnvIlege by provldmg 

Appellants copIes of letters between the gener,tl partners' attorneys and thIrd partIes The 

letters were non-prIvIleged commumcatIOns that dId not dIvulge Re~pondents' confidentIal, 

attorney-clIent pnvIleged commumcatIOns (R 2502-2525) 62 

Appellarts also argued that Respondents waIved theIr claIm of pnvIlege because 

some of theIr attorneys' documents, dated pnor to the filmg of these lawsUIts, were not 

IdentIfied on the ImtIal pnvIlege logs (R 830 25-831 10, R 2528 (explammg delay 111 

obtammghdentlfymg GWB documents)) However, Appellants formally abandoned thIS 

argument, stipulatIng 

r To the extent PlamtIffs and/or Defendants have prevIOusly pursued claIms or 
arguments that the opposmg party or partIe" have watved attorney-chent 
pnvIlege or work product protectIOn for documents IdentIfied on theIr 
respectIVe pnvIlege logs based on when such documents were first IdentIfied 
on the partIes' pnvIlege logs, such claIms and arguments are hereby forever 
abandoned (R 5223-5224) 

61 To be clear, Respondents hrve never as<;erte0 the defense of relIance upon adVIce of 
counsel m these lawsU1t~, and Re~pondents' counsel has so ~tated on the record (R 1021 2-
6) 
62 In two of the<>t' letter<;, Batley references Appellants' mtent to sue the Respondents, more 
th,111 four and a half years before four of these SUItS were filed In hIS 2/16/01 letter, Batley 
states, "I feel It IS Incumbent upon AIMCO and Mr Tuck to compensate the lImited 
partners tor theIr losses My clIents are wIllmg to dISCUSS a reasonable settlement, but are 
firm In their commitment to lItigate, If necessaty" (R 2521 (empha~Is added)) In hIS 
5/29/01 letter, BaIley states, "I mdlcated to you that we are considermg lItigatIOn agamst 
our general partners "(R 2525 (emphaSIS added)) 
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c No EVIdem,e for CrIme, Fraud or Tort ExceptIOn 

Pnor to entry of the 1211 7/08 Order, Appellant') also claImed that the cnmc/fraud/tort 

exceptIOn reqUIred productIOn ot Respondents' pnvtleged documents The cnme/fraud/tort 
( , 

exceptIOn apphes only where commUnICatIOns are made between attorney and chent before 

thc fact of or durmg the commISSIOn of a cnme, fraud or tort See Duplan Corp v Deenng 

MIlhken, Inc, 397 F Supp 1146, 1172 (D S C 1974) Attorney-chent commUnICatIOns 

made after the fact of the commISSIOn of a cnme, fraud or t011 are protected by the attorney-

chent pnvIlegc See ~ (requmng pnma faCIe ~howmg "that the lawyer''> ddvIce was 

desIgned to serve hIS chent m the furtherance of ItS wrongful conduct") Appellants offered 

no eVIdence 111 support of theIr claIm that the cnmt./fraud/tort exceptIOn apphcd to any of 

Rc~pondent')' pnvIleged documents Rather, theIr arguments consIsted entIrely of 

speculatIOn, conjecture and unsubstantiated conspIracy theones (R 8204-17, 835 14-25) 

See e g mfra at 76-78 

d Lmllted Partners Not WIthm the Attorm,y-Chent RelatIOnshIp 

Appellant') further argued that the attorney-chent relatIOnshIp between the general 

l" partners and thcn attorneys extended to them as hmited partncrs of the LImIted PartnershIps 

It does not appear that tlus precI~e Issue ha~ been addressed by the South Carolma appellate 

courts However, a VllginIa C011rt'S analYSIS of thIS Issue IS both compelhng and conSIstent 

WIth South CarolIna law See Smathers V GBA ASSOCIates LImIted Partnt.rshlp, 55 Va Clr 

73, 2001 Va CIr LEXIS 63 (Clr Ct of FaIrfax County, VA 03114/01) (OpmIOn Letter) 

(holdmg that "a lImIted partner IS not a chent of an attorney hued by the hmlted 

partnershIp") A partnershIp IS a "smgular legal entity," separate and apart from ItS hmlted 

partners, and the attorney-chent relatIOnshIp IS contral.tual m nature Thus, when a 

partnershIp retams an attorney, the partnershIp IS the chent and the "attorney for a partnershIp 

or general partner does not thereby undertake representatIOn of lImIted partners" M.. at 55 
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Va Or 75 (L-ItatlOns omItted) The Vlrglma court concluded 

An attorney IS hIred to advocate on behalf of ItS clIent Thu~, an attornej for a 
lImIted partnershIp advo('ates on behalf of that chent There are tImes when 
the hmlted partnershIp has opposmg mterests to ItS hmlted partners [he 
hmlted partnershIp must be able to rdy on ItS attorney to advocate on ItS 
behalf and represent Its mterests alone Only If there has been an expre5<; or 
Imphed agreement to the contrary would the lImIted partnershIp's expectatlOn 
be dIfferent 

llL at 76 ThIS IS COll'lIstent WIth South CarolIna law governmg partnershIps and lImIted 

partner~hlps "[T]hrough a senes of legIslatIve enactments and JudICIal de<"lslOns, the 

partnershIp has become 'a legal entIty separate and dlstmct from the persons who compose 

It ,,, Marv}l PropertIeo;; v Fnpp Island Development Corp, 273 S C 619, 621 258 S E 2d 

106, 107 (1979) (dIssent) (CItIng and quotmg ChItwood v McMIllan, 189 S C 26'2, 1 S E 2d 

162 (1939») 63 

C 6/2/09 Order Adoptmg Clary's Fmdmgs and ConclUSions 

The m camera reVIew of the partIes' respectIve documents and Clary's 1 eports to the 

\ court, the 6/2/09 Order adoptmg the findmgs/concluslOns m Clary's reports, and the partIes' 

respectIve motIon~ to amend the 6/2/09 Order were all the dIred reo;;ult of unammous 

,~ collaboratlOn and voluntary agreement between and among Judge Early, Appellants' counsel, 

and Respondent~' counsel 64 Appellants only complamed of the process and the court's 

63 The followmg eVIdence makes It clear that the attorneys consIdered the generdl partners 
and the LImIted PartnershIps to be theIr chents, but not the lImIted partners In letters to 
Batley and the defdultmg purchasers, the attorneys ~tated, "ThIS finn rOWB] repres{'nts 
AmReal CorporatlOn (an AIMCO company) as the general partner of the fonner sellIng 
lImIted partnershIp" or "A~ you know, thIS fIrm [Bryan Cave] represents AIMCO "(R 
2505, 2507, 2509, 2514) Even BaIley acknowledged whom these attorneys represented, m 
hIS 2116/01 letter to 10llllison of Bryan Cave, refe'Tlng to "your recent letters to Lend Lease 
on behalf of AIM CO" dnd "Artrur Howson, Jr , attorney for AIM CO" (R 2520-2521) 
64 The court and the partIes agreed to have Cldry reVIew the partIes' documenb m camera 
and report hIS findmgs to the court (R 101617-20,101719-24,102022-24,10223-5, 
1023 8-23, R 44-46, R 47-48 (Consent Order clanfymg that Clary was not to Issue an order 
of any type, but was merely "to provide thiS Court With a Report settmg forth Ius findmgs 
and concluslOns" (emphaSIS added)), R 78, R 3331-3348,3349-3351 (Clary's reports to the 
court, whIch were never filed WIth any Clerk of Court)) After wnsultmg WIth the partIes' 
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related orders after they learned that the court was gomg to rule m Respondents' favor on 

sevenl key Issues address("d m the 7/28/09 PnvIlrge Order 

Both of the partIes tImely hIed motIOns to amend the 6/2/09 Order, pursl.ant to Rule 

59(e), SCRCP (R 3155-3157, R 3158-3165, R 3167-3174, R 3175-3198) 65 The court 

heard lengthy oral arguments from the partIes' counsel concernmg theIr re~pectIve motIOns to 

amend the 6/2/09 Order (R 1033-1119) Not once dId Appellants questIOn whether the court 

had the authonty to amend the 6/2/09 Order, to enter the 6/2/09 Order, to accept reports from 

Clary cOf'cermng hIS m camera reVIew of the partIes' documents, or to aSSIgn the m camera 

reVIew to Clary m the first mstance 

Appellants dId not contnve theIr JunsdlctIOnal argument under Ruk 53, SCRCP, untIl 

after the court announced ItS rulmg on the partIes' Rule 59(e) motIOns and Respondents 

submItted the proposed order on such motIOns 66 Appellant~' counsd responded WIth a letter 

to Judge Early, obJectmg to entry of the proposed order and questIOlllng for the first tIme , 

~ whether the court had the authonty to amend Its own 6/2/09 Order (R 5421, see also R 

counsel as to how they WIshed to proceed (R 6076, 6078), Judge Early entered the 6/2/09 
Older, adoptmg the findmgs and conclusIOns contamed m Clary'S reports, and emphaslzmg 

ThIS actIon IS taken wIthout prejUdICe to the partIes' nghts to make any 
arguments or ObjectIOns concermng the findmgs and conclUSIOns 
contamed m the Reports, or the subject matter thereof, VIa MotIOn(s) to 
Alter or Amend 1hIS Order, pursuant to Rule 59(e), SCRCP As requested by 
the partIes' counsel, the Court wIll grant a hearmg on any Rule '59(e) 
MotIon filed by the partIes WIth respect to thiS Order and wIll afford the 
partIes full conSIderatIOn of any arguments or objectIons stated m such 
MotIon(s),Ifan)' (R 101 (emphasIs added)) 

65 Although Appellant~ would later claIm that the Clary reports constItuted an "order or 
Judgment" wlthm the meamng of Rule 53(e), SCRCP, and that Judge Early had no authonty 
to amend the Clary reports, Appellants clearly requested that Judge Early amend the 6/2/09 
Order adoptmg Clary'S findmgs and conclUSIOns (R 3168-3174) They Just dId not lIke the 
re<)ults of Judge Early's reVIeW 
66 See (R 6058 (Judge Early 7/8/09 e-maIl announcmg hIS rulmg to all counsel and 
mstructmg Re~pondents' counsel to prepare a proposed order), R 6060-6074 (transmIttal of 
proposed order to the court and counsel)) 
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6076) On 7128/09, the court entered the PnvIlege Ordt r, brrantmg In part and denymg m part 

each of the partIes' motIons to amend the 612109 Order (R 103-113) 67 

An exammatIOn of Rule 53, SCRCP, shows Appellants' eleventh-hour claIm to be 

specIOUs Rule 53 applIes only to Masters (defmed m Rule 53(a), SCRCP, as "master-m-

eqUIty for the county," whIch Clary was not) and SpecIal Referees, defined by Rule 53(a), 

SCRCP, a~ "a member ot the South CarolIna Bar to whom a matter has been referred under 

S C Cod(, Ann § 14-11-60" S C Code Ann § 14-11-60 (Supp 2010) provIdes 

In cas(' of a vacancy m the office of master-m-eqUIty or m ('ase of the 
dIsqualIficatIOn or dIsabIlIty of the master-m-eqUIty from mterest or any other 
reason for whIch cause can be shown the presldmg CIrcUIt court Judge, upon 
agreement of the partIes, may appomt a specIal referee m any case who as to 
the case has all the powers of a ma<)ter-m-eqUIty 

Here, there was no vacancy m the office of Master-m-EqUIty, nor was the Master-m-EqUIty 

, dIsqualIfied or dIsabled from mterest or any other reason Clary wa~ not appomted a 

"SpecIal Referee" under S C Code Ann § 14-11-60, nor could he have been wIthIn the 

meamng of Rule 53 

Further, Rule 53, SCRCP, applIes to the referen('e of causes of actions and cases to a 

~ Master-m-EqUIty or SpecIal Referee, not, as here, to a IeVIew of documents wIthIn a dIscrete 

dIscovery dIspute See Rule 53(b), SCRCP That the Rule IS applIcable only to the reference 

of cases and causes of action IS further buttr('ssed by S C Code Ann § 14-11-85 (Supp 

2010) (Appeals from final Judgment of masterS-In-eqUIty) ("When some or all of the causes 

of actIOn ill a case are referred to a master-In-eqUIty or specIal reteree, the master or referee 

shall enter final Judgment as to those causes of actIOn "(emphasIs added)) No "cause of 

actIOn" or "case," as contemp1atf'd by Rule 53, SCRCP, and S C Code Ann § 14-11-60, 85, 

67 Dunng a later heanng on Respondents' MotIOns for Sanct10ns, the court rejected 
Appellants' contnved Rule 53 argument challengIng the court's authonty to amend the 
612109 Order, and remmded Appellants' counsel that they speCIfically agreed to the process 
and procedure~ that ultImately re-suIted m the 7/28/09 Order (R App 21 19-25,22 1-10,25, 
23 1-5,3422-25,35 1-7) 
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was referred to Clary He wa" merely asked to revIew documents In camera and provIde a 

report of hIS findmgs to the court Also, Clar)! neVlr Issued an "order or judgment," and hIS 

reports were never filed wIth the Clerk of Court ~ee Rule 53(e), SCRCP ("When a matter 

has been referred, any appeal from any order or Judgment Issued by the master or specIal 

referee shall be to the Supreme Court or the Court of Appeals "(emphasIs added» 68 

In sum, thIS Court speCIfically assIgned Judge Early to preSIde over all aspects of thIS 

lItIgatIOn, and he dId not relmqUIsh hIS authonty or jUnSdIctIon to Clary or anyone else 

Judge Early had the authonty and junsdIctIon to enter the 6/2/09 and 7/28/09 Orders 

D 8/18/08 Order Denymg Appellants' Mohon to Compel #6 

Appellants' sought to compel productIon of certam finanCIal mfomlatIOn and 

documents from Respondent AIMCO, whIch Appellants claImed theIr pUnItIve damages 

J expert needed, mcludmg (for each of AIMCO's five hIghest paId eAecutIw's) hf~, health or 

other mSUIance premIUms, club, SOCIal, polItIcal, plOfessIOnal or other membershIp dues, the 

make, model, and co.:;t of each automobIle, aIrplane or helIcopter proVIded to the executIves, 

entertamment expenses paId for each executIve, allowances or reImbursement expenses 

prOVIded for automobIle, travel, educatIonal, and clothmg expenses (R 2823-2851, R 2856) 

Respondents objected to the dIscovery on the grounds that It was not relevant to the 

Issues conSIdered m determmmg pUnItIve damages (R 2864-2867) ConSIstent WIth thIS 

Court's holdmg m Branham v l<ord Motor Co, 390 S C 203, 240-41, 701 S E 2d 5, 25 

(2010), that such dIscovery requests "went tar beyond the pale," the court ruled that such 

mformatIOn need not be produced and denIed Appellants' motIon 69 

68 Appellants' daIm that Judge Early was WIthout authonty to enter the 7/28/09 Order 
because one tnal Judge can not overrule an order flOm another tnal Judge (se~ Buckley v 
Shealey, 370 S C 317,635 S E 2d 76 (2006» Ignores the fact that Clary was not a tndl Judge 
when he Issued hu, reports to the court 
69 In addItIon, the 8118/08 Order wa" supported by the followmg AIMCO IS a publIcly traded 
company and the US SecuntIes and Exchange CommISSIOn's webSite prOVIdes the complete 
compIlatIon of AIMCO's quarterly and yearl) reports for the requested years (R 2855-
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E 3/3/09 Order Grantmg/Denymg Appellants' 2005 MotIon to Compel 

Appellants filed thur first MotIon to Compel, pertammg to dIscovery requests m the 

ParkvlCW actIon alone, on 7/29105, but the matter Wd<, not pursued further untIl a motIon 

heanng on 7/1/08 (R 903-939, 946-961) The only complamts not Iesolved pnor to entry of 

the 3/3/09 Order lApp Mot) were the scope of Appellants' mterrogatones 12 and 24 and 

request for productIOn 6 (R 66-67) 70 

Respondents objected to Interrogatones 12 and 24 and Document Request 6 on the 

grounds that they were vague, ambIguous, overly broad, overly burdensome, and sought 

mformatIOn that was not relevant and was not reasonably calculated to lead to the dIscovery 

of admiscible eVIdence (R 66-67 (settmg forth the subject dIscovery requests objectIons 

and answers to the same, verbatIm)) The dIscovery requests generally pertamed to all 

laWSUIts agamst Respondents, as well as all mve~tIgatIOns, cntIcIsm, repn1l1ands, and 

I sanctIons of or agamst R('spondcnts by any governmental agency (R 66-67, R 92':; 6-9) 

The dIswvery requests were obVIOusly too broad as wntten, covenng laWSUIts, 

mvestIgabons and mqumes ansIl1g out of any CIrcumstances, from shp and falls to slander to 

j tenant complamts (R 92520-22,9262-11,15-25,927 1-8,951 1-12, see also R 5980-5981, 

2856), Respondents produced AIMCO's SEC Schedule 14A, Defimtlve Proxy ~tatement, for 
Its 4/28/08 Shareholder Meetmg (R 5914-5967) and one of AIMCO's 10-K reports (WIthout 
objectIon by Appellant')) (R 941) to further Illustrate the mformatIOn aVaIlable m the pubhc 
domam, Judge Early observed that the mformatIOn aVaIlable on the ~EC webSIte "ought to be 
enough" tor the expert (R 944 4-5), and though the court afforded Appellants an addItIonal, 
post-heanng opportumty to produce eVIdence supportmg theIr claIm of need, then expert's 
affidaVIt merely stated that he needed the mformatIOn sought, wuhout any explanation, and 
claImed that d "substantIal portIOn of the mformatIOn I requested IS not pubhcally [SIC] 
avatlable,' agal11 WIthout elab01atmg further (R 2874-2875 (~~3-4)) Appellants' expert's 
0rmon that he needs the mformatIOn ~ought, WIthout more, dId not reqUIre a dIfferent rulmg 
7 All other matters faIsed m Pppellants' 7/29/05 motIOn were re~olved by Respondents' 
comphance '" t1' the court's verbal mstructIOI'S (R 66, 68, R 908 4-8, 24-25, R 9209-25, 
921 1-12, 9244-24, 957 12-22, 9583-16), the court's verbal ruhngs that Respondents' 
answers were suffiCIent (R 9178-10,24-25, R 9181,9191-18,92211-25,92919-25, 
930 1-18, 934 11-25, 9359-16, 938 17-22, 9552-7), or the court's verbal rulmgs as to 
matters that \\ ould be addressed pnor to tnal m a schedullllg order (R 910 1-1, 10-11, R 
911 1-7,912 17-21,9154-8, 14-16, R 9563-5, 12) (See also R 961 14-16 (Appellants' 
counsel'~ affirmatIOn that all concerns were addiessed)) 
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5984-5986, 5992-5993 (propo<;ed reVISIOns of more rea~onable scope)) 71 The requests were 

al<;o too broad In that they were dIrected to all of th(, Respondents (not only those that were 

Involved In the 1999-2000 decI<;IOn not to take the propertIes back) and they were not lImIted 

to a partIcular tImeframe (though Appellant') latel advIsed that they were Intended to be 

lImIted to 1975 to the present, Ie, 33 years) (R 5980-5981, 5983-5984, 5993) The court 

Instructed the partIes' counsel to try to work wIth one another to revIse the dIscovery requests 

to a more reasonable scope (R 927 12-17,951 13-21), but they were unable to reach a final 

agleement 

The court reqUIred Respondents to answer a more reasonably taIlored vel~IOn of the 

requests ~et forth In the Order (R 67-68) 

F 10/22/10 Order Denymg Motion for Protective Order 

On 2/2211 0, almost sevw months aftel Appellants wen" ordered to produce 96 

documents they claImed were pnvIleged and/or work product, they "offered" to submIt them 

to the court under slal, condztzoned upon the court redactIng mental ImpreSSIOns, 

conclusIOns, OpInIOnS or legal theones, and makmg specIfic findmgs as to why each 

_~ document was not pn vIleged or work product, before the court could provIde redacted 

verSIOns to Respondents (See~.R. R 3591) But Appellants dId not pro\lde any of the 96 

documents compelled m the 7/28/09 Order to the court The court correctly con<;trued the 

motIon as one condltlOned upon the court acceptmg Appellants' terms 72 

The court held that the mohon, though purportedly filed u'1der Rule 26(c), SCRCP, 

was m effect an untImely motIon under Rule 59(e), SCRCP, m that It sought to amend the 

71 Respondents abo pOInted out the Inhelent, practIcal ambIgUItIes m the language proposed 
by Appellants, "mveshgated, repnmanded, cntIc17ed, CIted or sanctIOned " (R 5986 
("What constItutes an mvestlgatIOn by HUD? A phone call, e-maIl or letter from any HUD 
employee that mquues d~ to what IS occumng at a property or when repaIrs wIll be made? 
What constItutes a repnmand by HUD')"), R 5981) 
72 Appellants dId not contend m theIr subsequent Rule 59(e) motIon that the court 
mIsconstrued the condItIonal nature of theIr motIon 
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7/28/09 PnvIlege Order tR 155-156) It also held that the Issue of redactIOn was not tImely 

presented to It, Ie, no such Is~ue wa~ raIsed pnor to entry of the 7/28/09 Order (R 156) 

Fmally, the cOUli reaffirmed Its earlIer holdmg that Appellants waIved all claIms ofpnvIlege, 

mcludmg work product, thus makmg further reVIew of the documents a meamngless exerCIse 

(R 156-157, see supra at 34) 

On 11/8110, Appellants filed a Rule 59(e) motIon seekmg to amend the 10/22110 

Order denymg theIr motIon for protectIve order They dId not contend the court 

mIsconstrued theIr motIon Imtead, they claImed they were demed due process, allegmg that 

thc court SIgned an order prepared by Respondents' counsel wIthout Appellants havmg had 

an opportumty to prOVIde theIr mput, correct errors, etc Appellants' argument Ignored 

Respondents' earlIer memoranda (R 3600-3602, R App 46-84), the earlIer heanng (R 

1242 16-12476), the court's 6/5110 request that both SIdes submIt proposed orders (R 6170-

6171,6184-6187 (court's 6115110 e-maIl)), and Respondents' proposed order ~ubmItted to 

the court and Appellants' counsel on 611511 0, four months before the court entered the 

{ 10/22110 Ordcl (R 6184-6191 (Respondents' 6115110 e-maIl WIth attached proposed order)) 

,,~ Appellants never forwarded a proposed order to the court, '1ever prOVIded any bnefing, mput, 

or comments WIth re~pect to Respondent,,' propol;)ed order, and have never IdentIfied a smgle 

error m the 10/22110 Order Appellants' argument was frIvolous and msmcere (R 158-159 

(denymg motIOn to aI'1end 10/22110 Order)) 

V NO ABUSE OF DISCRETION IN 10/7/10 ORDER DENYING MOTION FOR 
RECUSAL (Re Issue 3 and Appealed Orders dated 3/7/06, 10/7/1 0, 12111110) 

A Facts Relevant to Appellants' MotIon for Recusal 

IJlmng the 3/2911 0 afternoon motIon heanng, after the court, once agam, adVIsed 

counsel that It mtendt'd to enter an order dIsmIssmg the ca~es due to Appellants' 

dIsobedIence of the DIscovery Orders, Appellants' counsel made an oral motIon tor recusal, 
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WhICh Judge Early demed (R 12346-16, 12369-12374) 73 As the record clearly shows, 

Appellant') were not bothered by Judge Early'., "IeldtlOnslllp~," WhICh they knew about for 

years, untIl he mformed them of the Impendmg dIsmIssal of theIr claIms due to theIr 

persIstent faIlure to comply WIth the DIscovery Orders 

Stnpped of theIr conspIracy theones, hearsay, mnuendo, opmIOns and unfounded 

concluSIOns, Appellants' recusal argument IS based upon the followmg 

• EllIS Johnston's wIfe's f':!-husband was a fraternIty brother of Judge Early 40 years 
ago (R 1220 21-25) 

• About 30 years ago, followmg d weddmg, Marvm Infinger74 spent the mght at then 
attorney (now Judge) farly'~ lake house (R 1216 12-22) Thilt was disclosed to 
Appellants' counsel at a 4/23/08 status conference, WhICh Appellant~' attorney 
has adnutted (R 3610 (,-rIO) (3/30/10 Bmley Aff)),75 and Appellants raIsed no 
concerns -- untIl two years later when Judge Larly announl,ed the Impendmg 
sanctIOns agamst Appellants 

~ • Asslstmg Infinger dunng hIS nme-month mvolvement m these cases, was hIS 
pnnclpal aSSocIate, Anne Ros'> Rosen Judge Early offiCIated at the weddmg of Mrs 
Rosen m 2007 76 A <; often happens at \\ eddmgs, the bnde'~ parents provIded 
accommodatIons to the entIre weddmg party, whIch mcluded Judge Early (R 
1217 19-1218 3) 77 Judge Early mformed Appellants' counsel of hIS role as 

73 Though Appellants' counsel mformed the court that he would need to consult WIth the 
«Appellants before he deCIded whether to file a wntten motIon for recusal, on the very 

next day lie filed a 4-page Motion for Recusal (szgned the day Q[ the heanng) and an 
accompanymg 19-page affidaVIt (R 3603-3606, R 3607-3625) 
74 The Haynsworth Smkler Boyd law firm and EllIs Tohnston, as It''ad counsel, have 
represented Respondents m tht,se case~ smce theIr mceptIOn Marvm Infinger and Anne Ross 
Rosen, both formerly of HSB's Charleston office, assIsted WIth the representatIOn between 
Apn12008 and January 2009 
75 IdentIcal affidaVIts of Joel BaIley wele filed on 3/30/1 0 m each of the five cases 
Respondents CIte to the specIfic paragraphs of the Parkvlew affidaVIt only so as to aVOId 
unnecessary duplIcatIOn (See R 3607-3625, 3626-3645, 3646-3665, 3666-1685, 3686-
3705) 
76 Because MI~S Ross was Protestant and Mr Ro~en was JewIsh, a non-sectanan offiCIant 
was sought (R 1217 19-25) 
77 In connectIOn WIth the "weddmg" allegatIOn of mIsconduct, Appellants pomt to a partIal 
quote from the 3/29/1 0 heanng transcnpt, WhICh exp"essed Judge Early's ImtIal reactIOn after 
bemg notIfied by Respondents that Appellants Issued a subpoena potentIally requmng 
dIsclosure of Judge Early's credIt card numbers, SOCIal Secunty number, etc, WIthout notIce 
to hIm (see R 6149-6156 (Johnston e-maIl and Itr 3/15/10, WIth encls)) The portIOn quoted 
by Appellants 1 <; presented Tn context below 

COURT Well, qUIte frankly, Mr BaIley, I got the thmg [3/15/10 e-maIl WIth 
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officIant at Mrs Rosen's weddmg at the 4/23/08 status conference, when It 
appeared that she woule! be mvolved m the case, and asked If that presented a 
problem (R 122815-17,123117-12322, R 3610-3611 (,-['110-12) (BaIley 
acknowledged 4123/08 dIsclosure» Agam, Appellants raI~ed no concerns -- untIl 
2 years later when Judg~ Emly announced the Impendmg sanctIons agamst 
Appellants 

• Mrs Rosen's father performed a colonoscopy on Judge Early (R 1217 1-7) 

• Though Mrs Rosen's parents once lIved m Bamberg, South Carolpla, Judge Early dId 
not see them SOCIally then, nor does he see them now (R 1217 10-13) 

• Infinger appeared only once m court, and that was at the 4123/08 status conference 
Rosen never appeared m court NeIther sIgned any pleadmgs, letters, dIscovery, or 
documents filed wIth the court or Clerk 

• NeIther Infinger, nor Rosen, have been mvolved m these cases smce January 2009, 
two months before the 3/3/09 DIscovery Order was Issued, SIX months before the 
7 I? 8/09 PnvIlege Order was Issued, and 15 months before the 4/6/1 0 SanctIOns Order 
was Issued (R 5968-5970) 

• 

Is • 

Mr Johnston's son, Caldwell, and Judge Early's son, Ross, were fraternIty brothers m 
college 14 ) ears ago and went to Europe together 13 years ago They have remamed 
frIends over the years 78 (R 1220 13-16, 1221 2-4) Judge Early dIsclosed thIS to 
Appellants' counsel, at the latest, on 2/13/08 durmg a conference call (R 
1221 10-15, R 3608 (,-[7) (BaIley acknowledged dIsclosure of Ross' and 
Caldwell's frIendshIp m "the sprmg of 2008"» 

Durmg that same conference call m early 2008, Judge Early mformed counsel 
that hIS son, Ross, mVlted 111m to go fishIng, along \\ Ith Caldwdl and Caldwell's 
fiance, on Caldwell's uncle's (Mr Johnston's brother's) boat Judge Early 
speCIfically mqUIred If counsel had any objectIon to hIS gomg Appellants' 
counsel saId they had none (R 1221 10-13,1728 15-17, 1229 17-12301, R 3608-
3609 (,-[7) (BaIley acknowledged dlscloo;ure of the fishmg trIP mVltatlOn m the 

enclosed subpoena] I looked at It Of course, you know, when you first read 
somethmg lIke that your blood bOlls a lIttle bIt 

MR BAILEY Sure I understand 

COURT I salci, Jack, yeu better Just SIt back and reflect on It a lIttle bIt and 
not do anythmg, whIch I dId, and, qUIte frankly, when I got EllIS' - Mr 
Johnston'.;; letter or e-mall I realIzed It had been sIttmg over there on my desk 
and I needed to gIVe you a heanng 
(R 123517-12362) 

78 Appellants also contend that Judge Early has a pIcture of Caldwell Johnston m hIS office 
(see e g Orleans App Br, 37) TIns IS mdlcatIve of the length whIch Appellants wIll go 
The pIcture IS one of Tudge Edrly's son, Ross, Jumpmg off a bun gee Jump WIth Caldwell m 
the background clappmg (R 1220 17-20) 
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sprmg of 2008 and that be saId he had no objectIon to the Judge attendmg the 
tnp» Caldwell's uncle paId for the fuel a'1d Judge Early paId for th<" meals (R 
1222 15-18) Two years later, they complaIned about It 

• Johnston has been a member of the Carohmana ~mce 2008, and Judge Early smce 
2000 The Carohmana holds an annual whIte tIe dInner dance It IS composed of 
some 300 to 400 members (R 1221 19-12226,1225 9-18) 

• Ro",s Early's Facebook pdge lIsts AnnIe Johnston, Mr Johnston's daughter, as one of 
285 "fnends ,,79 (R 3711) 

• Anme Johnston's Facebook page lIsts Ross Early as one of607 "frIends" (R 3719) 
Contrary to BaIley's representatIOn m hIS affidavIt, AnnIe Johnston has never posted a 
photograph of Judge Early on her Facebook page (R 3717-3720) 80 

• DespIte Appellants' "ShItty job" comment and assocIated conspIracy theory (see App 
Br (Parkvlew, Palmetto, Orleans, Roosevelt), 38, App Br (Pmewood), 37-38), 
Johnston has served as lead counselm these cases from theIr mceptIOn m Apnl 2003 
untIl the present He has never been asked to step down or otherwlse modIfy hIS role 
(R 3819-3820 (~3), R 3800-3801 (~5» 

• Other than as set forth above, none of Respondents' counsel have ever mteracted or 
SOCIalIzed wIth Judge Early They have never hunted, fished, golfed, had dInner wIth, 
been to the house of, hosted m then homes, had any financIal mterest or mutual 
mtelest wIth, had lawsUlts wIth or agamst, or, wIth the exceptIOn ot the five cases on 
appeal, had a matter before Judge Early (R 12184-1228 1) 

The above should be compared to Judge Early's dlsclosures wIth respect to hIS 

relatIOnshIps wIth Appellants' attorneys, PendarvIS and BaIley (R 1218 15-1219 18, 

12255 19-20 (PendarvIS, mcludmg Judge Early descnbmg PendarvIS as a frIend, former co-

worker, and unofficlal mentor to the Judge's sons), R 1219 19-1220 12, 122520-24 

(BaIley» 

The "relatIOnshIps" complamed of by Appellants are just not the type ot matters that 

gIve nse to an mference of partIalIty, bIas or prejUdICe If they were, It IS hard to Imagme a 

judge, espt'clally m the ~mall dnd close-kmt Bar of the State of South Calolma, who would 

not be subject to recU')al at the whIm of one party or another and at any tIme dunng the 

79 It IS unknown how many of hIS other "fnends" mIght have a parent who IS an attorney 
80 The only photo of Judge Early appeanng there IS part of Ross Early's photo ldentIficatIOn 
(R 3718 (7/31/09 facebook page» And, even thIS does not appear on AnnIe Johnston's 
2123110 F.tcebook page (R 3718 (2123110 Facebook page» 
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lItIgatIOn (m these case~, two years after Appellant~ became aware of most of the thmgs 

they now claIm IS eVldem,e ofpartiaiIty, bIaS or preJudlC"c) 81 

B South Carolma's Standard for R(.,cu~al 

The well-<;ettled recusal standard m South CarolIna IS that "[a] Judge should 

dIsqualIfy hImself m a plOceedmg m WhICh hI') ImpartIalIty mIght reasonably be questIOned, 

mcludmg Instances whcre he has a personal bIas or prejUdICe agamst a party" Koon v 

Fares, 379 S C 150, 1 '56, 666 ~ E 2d 230, 234 (2008) (CItIng Patel v Patel, 359 S C 515, 

524,599 S E 2d 114, 118 (2004)) In addition, the party seekmg recusal "mu~t ~how some 

eVidence of bzas or prejudice" Id (emphasIs added) He cannot SImply allege the eXIstence 

of bIaS w1thout eVIdence thereof Id "If there IS no eVidence of JudICIal bIaS or prejUdICe, a 

judge's faIlure to dIsqualIfy hImself wIll not be reversed on appeal" ML (emphasIs added) 

"10 compel recu~al, the alleged bIas of the judge must be personal, as dlstmgUIshed from 

JudICIal, 1P nature" Chnstensen v Mlk.ell, 324 S C 70, 74, 476 S E 2d 692, 694 (1996) "A 

judge's ImpartIalIty mIght reasonably be questIOned when IllS factual findmgs are not 

supported by the record" Patel 359 SCat 524,599 S E 2d at 118 (CItIng EllIs v Procter & 

Gamble Dlstnb Co, 315 S C 283, 285, 433 S E 2d 856, 857 (1993)) '" The fact a trwl 

judge ultimately rules agamst a htlgant IS not proof ofprelUdlce by the Judge even if It IS 

later held the judge committed error m hiS rulmgs ", Mortgage Elec Sys, Inc v WhIte, 384 

81 AppelLmts abo raIse as eVIdence of partIalIty an ex parte telephone commumcatIOn 
mitIated from Judge Early to Vlck on 02117/10, m whI("h Judge Early gave Vlck mstructIOns 
WIth rcspect to change<; to a proposed order preVIOusly fOlwarded by Re~pondents to Judge 
Early and Appellants' counsel He was WIthout hIS law clerk that day, and therefore asked 
Vlck to perform the nUI11stenal task, and to ImmedIately notIfy Appellants' counsel of the 
call and hl') mstructIOns whIch VICk. dId (See R 3598-3599 (Vlck e-maIl, 2/17110)) ThIS 
was no d ffe¥ent tnan the procedure followed bv Appellants' counsel, BaIley, when he 
re(.,elved an ex parte telephone commumcatIOn from Judge Early on 1/5/07 mstruc,tmg hIm to 
prepare an order denymg Respondents' motIons to dIsmISS .md to transfer venue (R App 
162 (BaIley e-maIl, 1/5/07)) 1 hough such commumcatlons are certamly rrowned upon, thIS 
Court has refused to "adopt, per se, the view that all orders consequently emanatmg 
therefrom m part or III whole are rendered InvalId" Burgess v Stern, 311 S C 326,331, 
428 S E 2d 880, 884 (1993) (emphaSIS added) 
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S C 606, 616, 682 S E 2d 498, 503 (Ct App 2009) (quotmg Mallett v Mallett, 323 S C 

141, 147,473 S E 2d 804, 808 (0 App 1996) (emphasIs .tdded)) 

Here, there 1S no eVIdence of bIas or prejUdICC,82 all of the court's orders are amply 

supported by the record, and the record dearly reveab that Appellant<; sought recusal as a last 

dItch effort to aVOId sanctIOns for theIr perSIstent d1sobedIence of the DIscovery Order<; two 

years after they learned of the "relatIOnshIps" they now dalm are eVIdence of bIas See 

Duplan Corp V Deenng MIllIken, 400 F Supp 497, 510 (D S C 1975) ("TImelmess IS 

essentIal to any recusal motIon To be tImely, a recusal mohon must be made dt counsel's 

first opportumty after dlscovery of the dIsqualIfymg facts ") (emphasIs m ongmal) 

Apoelldnts argue that Canon 3(E)(1) of th0 Code of JudIcIal Conduct ("CJe") 

reqUIres an entuely objectIve standard whereby a judge, wIthout any eVIdence of bHls or 

prejUdICe, ~hould be automatlcally dIsquahfied If hIS ImpartIalIty mIght reac.,onably be 

questIOned They rely heavIly on the 1996 amendment of Canon 3(E)(1), WhICh on ItS face 

changed the language from advIsory ("should") to mandatory ("shall") 83 However, both 

before and after the 1996 amendment of Canon 3(E)(I), thIS Court has conSIstently and 

repeatedly held that there must be eVIdence of bIas or prejUdICe to reqUIre recusal If there IS 

no such eVIdence, the rulmg on a recusal motIon IS entIrely wIthm the judge's dIscretIOn and 

wIll not be dIsturbed on appeal See Koon, 666 S E 2d at 234 (2008), Patel 599 S E 2d at 

82 Appellants aIgue that Judge Early Improperly rejected the allegatIons upon WhICh they 
based theIr Iecusal mohon, CItIng 46 Am Jur 2d fudges g§ 95 and 214 (1994) WhIle the 
CIted matcnals support the propOSItIon that a judge should not pass on the trutlt of the (acts 
alleged m a motIon for recusal or supportmg affidaVIt, Appellants' opmIOns, conjecture and 
speculatIOn are not {aCfS Judge Early's observatIOn that Appellants "contmue to harass and 
prod me to recuse myself' IS a f(tr cry from passmg on the truth of the sparse facts alleged In 
support of the motIon for recusal The follOWIng statement of law IS more pertInent to the 
matenals rehed upon by Appellants "AllegatIOns of facts that are merely fnvolous or 
fanCIful WIll not support a motIon to dI~quahfy on the ground of preJudIce, nor WIll 
conclusory statements, conjecture, or mnuendo be suffiCIent to support a motIOn for 
dIsquahficcttIon" 46 Am Jur 2d Judges § 208 (1994) 
83 The language was changed from "should" to "shall" effectIve 10/1/96 S C Sup Ct Order 
dated 4/18/96 
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118 (2004), Chn"tensen, 476 S [2d at 694 (1996), Roche v Young Bros, 332 S C 75,84-

85 504 S E 2d 311, 316 (1998), see also WhIte, 682 S [ 2d at 503 (Ct App 2009), State v 

Jackson, 353 S C 625,627, 578 ~ E 2d 744, 745 (U App 2003) 

The Code of J'ldicial Conduct IS entIrely cons)stent wIth the I"ase law Canon 

3(E)(1)(a) contemplates recusdl where "the judge has a personal bIas or prejUdICe ," 

Implymg proof of bIas or prejUdICe Canon 3(E)(I)(a), CJC, Rule 501, SCACR (emphasIs 

added) More Importantly, the Preamble of the Code of JudIcIal Conduct expres~ly provIdes, 

"The Canons dnd SectIOns are rules of reason They should be applied comlstent wah 

constItutIOnal reqmrements, stdtutes, other court rules and decIsIOnal law and In the context 

of all relevant Glrcumstances" Preamble, CJC, Rule 501, SCACR (emphasIs added) 

It tIns Court was to ever reverse ItS pnor opmIOns and adopt a purely objectIve 

standard (1 e, no eVIdence of bIas or prejUdICe necessary), as urged by Appellants, the 

,present appeals would not be the appropnate cases to make such a change In Patel, thIS 

Court found no error m the fatmly court judge's delllal of husband's motIon to recuse where 

... wIfe had three senators wnte letters to the judge on the wIfe's behalf (two were copIed to 

~ ChIef JustIce Toal) seekmg a tnal date The Court dechned to adopt the federal ::,tandard m 

that case because the husband faIled to demonstrate that he would prevatl under such a 

standard In any event Patel, 599 S E 2d at 119 LIkewI"e, Appellant'" contnved "facts" 

would not reqmre recusal under the federal standard, so there IS no ne<.-d for the Court to 

reconSIder ItS pnor opmIOns requmng proof of bIas or prejUdICe 

Appellants' rehance upon thIS Court's OpInIOn m Elhs IS mIsplaced In EllIs, thIS 

Court found eVIdwce of JudIcIal prejUdICe lJecause the reeO! d dId not support the tnal judge's 

factual findmgs, not due to the fact of an ex parte commUnICatIOn EllIS, 433 S E 2d at 857 

(mvolvmg ex parte memorandum to tnal court addressmg the ments of the case) a 
Burgess v Stern, 311 S C 326,331,428 S E 2d 880, 884 (1993) (Because the judge's order 
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was supported by the eVIdence thI~ Court found thdt there was no prejUdICe resultmg from 

several e-r parte communiCatIOns and affirmed tne judge's refusal to recuse hImself) 

Appellants' rehance upon Cdperton v A T Massey Coal Co, 129 <;; Ct 2'l52 (2009), 

IS also grossly mIsplaced The Supreme Court of the Umted States emphaslzed that ItS 

declSlon m Caperton addressed "an extraordmary sItuatIOn where the ConstItutIon reqmres 

recusal" I~ at 2265 Caperton mvolved a party who contnbuted $3 mllllOn to get a Judge 

elected to the hIghest court m West Vlrgmla, such that the Judge would SIt on that very court 

when the party appealed a $ SO mllhon verdIct agamst It, and SaId Judge demed multIple 

tImely motIOns for recusal before castmg the swmg vote to reverse the verdIct agamst hIS 

largest campaIgn contnbutor ML at 2257-58 In such extreme cases, the constItutIonal 

mqmry 1" "whether the average Judge m hIS posItIon IS 'hkely' to be neutral, or whether 

there IS an unconstItutIonal 'potentIal for bIas" ~ at 2262 (emphasIs addl,d) 84 

In stark contrast, the facts and Clfcumstances presented m the current appeal,> would 

not cause any Junst famlhar with the South Carolma Bar (or hkely any Bar) to ralse even an 

,eyebrow when considenng the hkely Impact on the "average Judge" There are no 

~e)ftraordmary CIrcumstances relatmg to Appellants' recusal motIOns ThIS Court IS the 

hIghest court In the State, not Judge Early, and thIS Court's reVIew of the vanous orders 

appealed wsures Appellants dul, process Even IfthI'> Court were to apply the Umted States 

Supreme Court's objective "average Judge" standard, It can not be saId thdt the CIrcumstances 

presented 1'1 these Cdses were such that an "average Judge' would have been concerned that 

he could not conduct hllTIself In a fair, balanced and unbIased manner As a matter of law, 

the "aver-tge Judge" IS piesumed to exhIbIt honesty and mtegnty, and he IS presumed to be 

sIncere m hIS oath to uphold th{, ConstItutIon and apply the law ImpartIally See Caperton, 

84 Appellants' recusal efforts relIed upon the OpInIOnS and beltefs expres~ed In the affidavIts 
of the Appellants and theIr attorneys Clearly, the opInIOnslbehefs of d dIsgruntled party or 
hIS attorney cannot be the mea"ure of whether a Judge should be forced to recuse hImself 
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129 S Ct at 2267-68 (dIssentmg opmIOn of JustIce ScalIa) Appellants have shown no 

eVIdence that Judge EaIly was In fact, bIased, or that an average judge would be affected by 

bIas under the C)fcumstance~ B5 Th(" court dId not err In denYIng Appellants' recusal motIOh 

(R 148-153) 

Appellants filed a motIon to amend the court's 101711 0 Order (denymg recusal 

motIon) m the Orleans case only In lIght of the eVIdence and law dIscussed above, the 

grounds for amendment set forth m the Orlean~ Appellants' motIon were completely WIthout 

ment Accordmgly, the court demed the motIon (R 158-159) 

VI APPELLANTS' MISREPRESENTATIONS OF THE RECORD 

Throughout tlllS Bnef, Respondents corrected many of the mIsrepresentatIons made 

by Appellants In theIr bnefs to thIS Court A careful companson of the fa<.-tual claIms alleged 

111 theIr bnefs WIth the matenals they CIte reveals that most of theIr allegatIOns are only 

supported by the opmIOns, speculatIOn, and conjecture of Appellants themselves or theIr 

attorneys The fact that Appellants and theIr attorneys presented theIr OpJl1IOnS ~peculatIOn 

,and conjecture m the fOlm of affidaVIts does not tr,msform them mto evzdence There IS 

vIrtually no supportmg eVIdencc for then opmlOns, <;peculatlOn, conjecture, and conclusory 

allegatlOn~ Unfortunately, It IS ImpOSSIble for Respondents to specI~call} Identtfy each such 

mstance m thIS Bnef due to space lImItatIOns 

One of Appellants' pnncIpal concoctIOns (havmg httle, If anythmg, to do WIth the 

apoealed ordeIs) IS that Respondents elected not to accept the return of the propertIes due to 

an alleged mvestIgat.on of AIMCO s pra(.tIces WIth these and other propertIes by HUD and 

th(. DOJ Appellants allege th1t Respondents declmed to take the propertIes back 

85 WhIle Appellants appealed thIS Court' ~ 317/06 Order (R 31-32), whIch aSSIgned the five 
cases to Judge Early, the} do not attnbute any CITor to thIS Court m the Issuance of that order 
Rather, theIr arguments all contend that Judge Carly should have dIsquahfit"d or recused 
hlmself, whIch relates to Judgc Early's 101711 0 Order only 
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(1) Not because 13FG, Respondent') and an mdependent broker 
deterrnmed the propertIes had no value above the eXIstIng mortgage, 

(2) Not because of ddverse tax comt-qUt,llces that would mure to the 
detnment of the lllmted partners, 

(3) Not because addItIOnal capItal contnbutIOns would be reqUIred, and 

(4) Not because HUD's "Mark-to-Market" program would Ieduce the 
SubsIdIes on these propertIes (R 3118-3119), 

but, because (accordmg to Appellants) 

(1) HUD and DO] were mvestIgatIng AIMCO over a managt-ment f<.,e kIckback 
scheme, 

(2) "The~e" propertIes were also subJed to management fce kI<.,kbacks, and 

(3) If AIMCO took them back, It would ha\ e had to pay a much hIgher 
fine (See e g Orleans App Sr, 8, R 3739-3740 (~36)) 

Appellants pre~ented!ill legItImate eVidence to support these conclUSIOns and allegatIOns 86 

What the eVIdence does show IS that, dunng the penod 1997 through 2002, HUD 

approved every Transfer of PhysIcal <\sset apphcatIon ("TP A") and 2530 PrevIOUS 

PartICIpatIOn CertIficatIOn submltted by AIMCO, for a total of 1,629 propertIes (R 5268-

5273, 5286-5292) These mcluded 2530 applIcatIOns for ParkvIew, Palmetto, Roosevelt and 

Odeans, WhICh were granted on 4/16/99 after AIMCO took over management of the 

propertIes (R 5288-5292) 87 

HUD mstItuted dn mqUIry and claim agamst NatIOnal Housmg PartnershIp ("NHP") 

In 1997, an entIty that was acqUIred by AIMCO 1Il December of that year, fOl supervIsory 

86 The unsubstanttated conspIracy theone~ and conJecture contaIned In Appellants' bnefs to 
thIS Court not only dIStort tIle P1ateuals CIted, but those matenals were eIther filed or 
presented to the lower court !lfter the 4/6/10 SanctIOns OrdC'r (see .)upra at 48-49) Q! they 
were ~ filed or presentee! In the lower court (see the follOWIng motIOnibnefs filed In 
these appeals Resp Mot to Stay, DISmISS andlor Stnke 7/13/11, 5-8, ADp Return 7/25/11, 
13-16, Resp Reply Br 811/11,4-12 & Ex 2-7) As a matter of law, thIS Court should not 
cOllSlder such matenals or Issues In these appeals (see .)upra at 48-49) 
87 AIMCO dId not have any ownershIp Interest In, nor dId It manage, the PInewood property, 
so It wao;; not, and had no reason to be, Included In the 2530 applIcatIOn~ The PInewood 
Appellant's aSSf-rtIOn that It was part of the alleged "kIckback scheme" (PInewood App Br, 
7) IS as cunous a<; It IS false 
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m'lnagement fee agreements NHP entered mto dunng the penod 1977 to 1984 None of the 

propertIes here were Involved, nor were any Respondents, except as a result of the 

subsequent acqUIsItIon of NHP A prelImmdry sdtlemwt was reached In September 1998 

for those rlaIms dgamst l\JHP, dnd was completed m July 2001 (R 5268-5273,5275) 88 

Appellants' conspIracy theones have no basI~ m fact How Appellants draw theIr 

conclUSIOns IS an emgrna 89 

VII CONCLUSION 

For the reasons set forth above, and on any other grounds appeanng m the record, 

Respondents respectfully request that the Court affirm all orders appealed and remIt these 

cases to the tnal court for a determmatIOn of the amount of the aWaJ d of expenses to 

Respondwts pursuant to the 4/6/1 0 'SanctIOns Order 

88 A more detaIled debunkmg of Appellants' conspIracy theones (whIch arc allegedly 
supported by matenals that they ~ filed or pre~ented m the lowel court, or that were only 
filed after the 4/6/1 0 SanctIOns Order, see supra at 77 (note 86» IS contam('d m Rcspondents' 
Reply Bnef(at 15-21 & Ex 8-20), whIch was filed m these appeals on 8/1/11 
89 Appellants' many mischaractenzatIOns, misrepre:o.entatIOns and contnved argument<; m thIS 
Court and the lower court (eleventh hour recusal motIOns and all) bnng to mmd the adVIce 
gIVen by the lawyer to ChlChikov m Gogol'<; Dea<1 'Souls 

Renam calm, let nothmg embarrass you, however bad thmg') may get Never 
deSPaIr of anythmg, th~re IS no case that can't be saved If you see that 
the matter IS approachmg deCISIOn, don't try to JustIfy and defend yourself 
no, Just mIX thmgs up by bnngmg m new elements MIX thmgs up, and mIX 
them up agam, that's all Introduce extraneous factors, so that the first tlung 
to do IS to complIcate them Why, you l-an complIcate thmgs, If you want to, 
so that no one wIll ever be able to make head or tall out of them aftel all, 
you can only catch crayfish m muddy waters 
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ThIS 7th day offebruary, 2012 
GreenvIlle, South CarolIna 

Respectfully SubmItted, 

HA YN~WOR1H SINKLER BOYD, PA 

EllIs M Johnston, II, S 
Calvm T VIck, Jr, SC Bar #68187 
Post Office Box 2048 
GreenvIlle, South Carolma 29602 
(864) 240-3200 
ATTORNEYS FOR RESPONDENTS 
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