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as Guardian ad Litem, Betty Bagley, individually, and
as a taxpayer residing in Bamberg County and as a
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STATEMENT OF THE ISSUES

1 Did the trial court err in concluding that the State’s public education system was
constitutionally 1nadequate only with respect to early childhood education when the
evidence established that the entire system was constitutionally inadequate?

2 Did the trial court err 1n evaluating the constitutional “adequacy” of the State’s
public education system by analyzing individual components, instead of analyzing the
system as a whole, and by employing the wrong standard, contrary to this Court’s
instruction 1n Abbeville?

3 Did the trial court err in concluding that individual components of the State’s
public education system were adequate when the evidence established that they were
insufficient to overcome the effects of poverty on the children 1n the Plamntiff Districts?

4 Did the trial court err 1n concluding that teacher quality in the Plamtiff Districts
was “minimally adequate” when the evidence established that the Plaintiff Districts lack
a sustamned teaching force with the qualifications, traming, skills and experience
necessary to deliver the curriculum he constitutionally required educational opportunity
to the children?

5 Did the tmal court err in concluding that the curriculum standards exceed
constitutional requirements when the evidence established that the state curriculum
standards encompass the skills and knowledge necessary for productive citizenship?

6 Did the tnal court err mn concluding that curriculum and instruction were
“mimmmally adequate” when the evidence established that the curriculum and quality of
mstruction delivered to the students was not sufficient to provide each child with an
adequate educational opportunity?

7 Did the trial court err in admitting discovery deposition testimony of the
superintendents and principals of the Plaintiff Districts as direct evidence when the
deposition testimony was madmussible as direct evidence under Rule 32(a), SCRCP?

8 Did the trial court err mn excluding evidence of race when evidence of the
importance of culturally relevant pedagogy to the African-American children raised n
these rural communities would have impacted the court’s findings as to the effective
delivery of instruction to minority children?

9 Did the tnal court err in finding that children receiving special education

services are not entitled to the same mimimally adequate educational opportunity as all
other South Carolina children, contrary to the State’s Constitution?

1X



10 Did the trial court err mn finding that vocational education opportunities were
sufficient when the evidence established that the Plaintiff Districts lack sufficient
funding to provide students with the opportumity to acquire even the minimal skills
necessary to succeed 1n vocational education?

11 Dud the trial court err in concluding that the facilities i the Plaintiff Districts
are sufficiently safe and adequate when the greater weight of the evidence demonstrated
that numerous facilities 1 Plamntiff Districts are unsafe and inadequate?

12 D1d the trial court err 1 concluding that instructional materials were “mimmally
adequate” when the court disregarded the greater weight of the evidence to the
contrary?

13 Did the trial court err in concluding that transportation for public school
students was adequately funded when the greater weight of evidence established that the
Plaintiff Districts lack adequate resources to provide needed transportation?

14 Did the trial court err mn concluding that instructional time other than early
childhood was adequate when the greater weight of the evidence established that
additional time on task programs are essential to providing at-risk students a mimmally
adequate educational opportunity?

15 Did the trial court err by concluding that the State’s education funding system 1s
constitutionally adequate except with respect to early childhood education where the
greater weight of the evidence established that education in the Plaintiff Districts 1s
chronically underfunded and the funding that 1s provided 1s not properly allocated to
meet the educational needs of the children?

16 Did the trial court err mn concluding that local districts or state agencies could be
held responsible for providing educational opportunities to the children in the Plaintiff
Daistricts where the State’s constitutional responsibility to provide adequate educational
cannot be abdicated”

17 Did the trial court err in limiting the remedy for the State’s constitutional
violation to providing early childhood intervention programs where this remedy
excluded children currently 1n public school who are older than third grade and where
the evidence established that early childhood education programs are necessary but not
sufficient to overcome the effects of poverty for the children in the Plaintiff Districts
who would be affected?

18 Did the trial court err by failing to require the General Assembly to take the
actions necessary to remediate the State’s constitutional violation within a specified
period of time when 1t had both the authority and the responsibility to require the
General Assembly to correct its failure to provide each child i the Plaintiff Districts
with the opportunity to acquire a minimally adequate education?



STATEMENT OF THE CASE

In November 1993, twenty-nine mostly rural, poor school districts and their
taxpayers filed this lawsuit against the State of South Carohina and individual
representatives of governmental bodies Plaintiffs sought a declaratory judgment that
the South Carolina education funding system violated the education and equal protection
clauses of the South Carolina Constitution, the Fourteenth Amendment to the U S
Constitution, and the South Carolina Education Finance Act of 1977 (“EFA”) (S C
Code Ann §§ 59-20-10, et seq )

In separate motions filed during 1994 and 1995, Defendants moved to dismiss
all claims based on standing, capacity to sue, and separation of powers, which were the
same 1ssues they asserted throughout the case On September 20 1996, the trial court
granted Defendants’ motions and dismissed Plamtiffs’ complaint for failure to state a
claim Plaintiffs appealed

On April 22, 1999, this Court reversed 1n part, finding that Plaintiffs had stated
a valid claim for inadequate educational opportunity under the education clause of the

South Carolina Constitution In Abbeville County School District v State, 335 S C 58,

515 S E 2d 535 (1999), this Court remanded the case to the circuit court

On June 23, 2003, the trial court granted Plaintiffs’ motion to bifurcate claims
and agreed that only the claims asserted by eight of the thirty-six Plamtff Districts
(additional Plaintiffs joined after the original filing) and five of the individual Plaintiffs
would be tried at that time The eight Plamntiff Districts whose claims were tried are

Allendale, Dillon 2, Florence 4, Hampton 2, Jasper, Lee, Marion 7 (comprised of the



former Marion 3 and Marion 4 districts), and Orangeburg 3 (6/20/03 Order ) Claims
of the remaining school districts and individuals were reserved for trial at a later date

Trial began on July 28, 2003 At 1ssue were the educational needs of the
children 1n the Plaintiff Districts, the sufficiency of their schools, and whether the State
has satisfied 1ts constitutional mandate to provide each child in the Plamtff Districts
with the opportunity to acquire a “mimimally adequate education ” Over the course of
102 days of trial between July 2003 and November 2004, the parties called 70
witnesses, generated over 23,000 pages of transcribed testimony, introduced
approximately 2,200 exhibits and submuitted extensive pre-trial motions and briefings to
the trial court

After hearing all the evidence, the trial court 1ssued an order on December 29,
2005, 1 favor of Plamtiffs on the ultimate 1ssue 1n the case that the State was not
satisfying 1ts constitutional obligation to provide each child in the Plamuff Districts with
the opportunity to acquire a mimimally adequate education However, the court held
that the State s constitutional violation was Immited to 1ts failure to provide early
childhood 1intervention programs and that the sole remedy was to require the State to
fund and implement early childhood intervention programs designed to address the
impact of poverty on the educational abilities and achievements of the students in the
Plamuff Districts

Both sides moved for reconsideration on January 11, 2007 By written Order
dated July 12, 2007, the trial court denied both motions On August 9, 2007, Plaintiffs
filed a Notice of Appeal of the December 29, 2005 and July 12, 2007 trial court orders

Plaintiffs origmnally filed the appeal on behalf of all Plaintiffs, but withdrew those



whose claims were not tried  Also, state representatives’ names were changed for those
whose offices had changed

On August 15, 2007, Defendants Glenn F McConnell and Robert W Harrell,
Jr filed a Notice of Cross-Appeal of the same orders 1n thewr official capacities and on
behalf of the South Carolina Senate and House of Representatives

BURDEN OF PROOF AND STANDARD OF REVIEW

BURDEN OF PROOF

The burden of proof in this case 1s preponderance of the evidence Defendants
argue that the appropriate standard of review 1s proof beyond a reasonable doubt That
standard would have been correct if Plaintiffs sought to have legislative enactments
declared unconstitutional Plaintiffs, however, do not claim that the statutes governing
education 1n South Carolina are unconstitutional Instead, they contend that the system
of public schools 1n the Plamntiff Districts 1s unconstitutional because it does not
provide an opportunity for each child to receive a mimmally adequate education See

Abbeville County Sch Dist v _State, 335 S C 58, 67, 515 S E 2d 535, 539 (1999)

(stating that “[a]t the heart of this controversy 1s the question of the duty imposed upon
the General Assembly by this constitutional provision” )

STANDARD OF REVIEW

Because this is a case 1n equity, the standard of review 1s de novo, 1 which this
Court makes 1ts own findings of fact after reviewing the evidence S C Const art V,

§ 5, Townes Assocs , Ltd v City of Greenville, 266 S C 81, 86, 221 S E 2d 773,

775 (1976) Courts from around the country have umiformly ruled that a case

challenging the adequacy of funding for education 1s a challenge 1n equity and a non-



jury action See, e g , Roosevelt Elementary Sch Dist No 6 v Bishop, 877 P 2d 806

(Ariz 1994), Horton v_Meskill, 376 A 2d 359 (Conn 1977), McDaniel v Thomas,

285 S E 2d 156 (Ga 1981), Hornbeck v Somerset County Bd of Educ , 458 A 2d 758

(Md 1983), Abbott v_Burke, 575 A 2d 359 (N J 1990), Leandro v State, 488 S E 2d

249 (N C 1997), Danson v_Causey, 399 A 2d 360 (Pa 1979)

I INTRODUCTION

Education 1s perhaps the most important function of state and local
governments It 1s required 1n the performance of our most basic
public responsibilities, even service in the armed forces It 1s the
very foundation of good citizenship  Today, it 1s a principal
mstrument mm awakening the child to cultural values, in preparing
him for later professional trammng, and m helping him adjust
normally to his environment In these days, it 1s doubtful that any
child may reasonably be expected to succeed 1n life if he 1s demied the
opportunity of an education

Brown v_Board of Education, 347 U S 483, 493 (1954)

This declaration by our nation’s highest court over fifty years ago is even more
compelling today, and the State owes no less of a duty to educate 1ts children When
Brown was decided in 1954, the uneducated had opportunities exceeding those
today’s global marketplace, and our State’s constitutional obligation to educate 1ts
children has not been dimimished by time or by circumstances Instead, the
responsibility has become more pronounced 1f its children are to have a chance 1n life
All parties agree that, as stated in Brown, the very purpose of education m South
Carolina 1s to prepare South Carolinians to become productive citizens, to participate in

a democratic society, and to succeed 1n life



The trial court therefore correctly found that Abbeville led inextricably to the
conclusion that a "mimmally adequate education” requires an education sufficient to
meet Brown’s legacy and Abbeville’s charge Upon that foundational bedrock, the trial
court held that the level of student achievement must be one that prepared a child to
succeed m hife (12/29/05 Order § 30 ) Under the evidence presented at trial, the court
could reach no other conclusion In Abbeville this court left no doubt that obligation
rests squarely upon the shoulders of the State and not the districts, schools, or parents

The economic health of South Carolina depends on the state’s success m
educating 1ts children, and a grim picture was presented of the state of education 1n
South Carolina and 1n the Plaintiff Districts For example, Don Herriott, President of
Roche Carolina and Chairman of the Board of the South Carolina Chamber of
Commerce, testified that South Carolina’s economic system was 1n a “death spiral” and
that 1f 1t did not improve 1ts educational system, South Carolina could become a “third
world economy ” (Tr (8/14/03) 240 5-9, 245 18-25)

Let us, therefore, be certain of the significance of this appeal The question
before the Court 1s whether children n the Plaintiff Districts will be afforded a chance
at life, whether they can become productive citizens and engage in a meamngful way 1n
a democratic society, enjoying the rights and privileges of citizenship, and whether the
mandate of this Court's Abbeville decision will be met  Although both sides of this
controversy raise a number of legal questions, all important, the Court's decision will
determine the future of not only all children 1n the Plaintiff Districts

The State will argue that this Court should abstain, that the question before the

Court 1s a “political question” and public education policy, and that 1ts implementation



should be left to the policymakers Were 1t not for the State Constitution, this would be
correct Under the facts and law of this case, however, the Court cannot abstain or
defer It must uphold the Constitution by providing each child in the Plantiff Districts
the opportumty for a mmimally adequate education, preparing him for later professional
training, and “awakening the child to cultural values ” Brown, 347 U S at 493

Having correctly determimned the educational outcomes required under
Abbeville, the trial court also correctly found that children in the Plaintiff Districts have
not been provided their constitutional opportunities The court failed, however, to
provide the correct remedies Its remedy—to provide funding only for early childhood
education—contradicts 1ts fundamental findings For that reason, Plamtiffs appeal
Without an adequate remedy, the trial court's correct conclusions provide no relief to
the majority of the children 1n the Plaintiff Districts and inadequate relief to all

This Court might begin its mnquiry by asking the question, “What about the
children who are mn grade four and beyond?” The trial court found that they have not
been offered the opportumties prescribed by Abbeville but, having found their
constitutional rights had been violated, sull offered them no re