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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG
MASTER’S ORDER AND JUDGMENT OF
Fifth Thn‘d Mortgage Company , FORECLOSURE AND SALE '
PLAINTIFF,
vs. - | (NON-JURY MORTGAGE FORECLOSURE)
Tracy L. Liggett; South Carolma Department C/A NO: 2016-CP-42-02422
of Motor Vehicles
' - DEFICIENCY WAIVED
DEFENDANT(S)
TO:

Hutchens Law Firm
Attorney for Plaintiff .

Frank L. Valenta, Jr. Esqmre :
Attorney for South Carolma Department of Motor Vehicles

Tracy L. Ltggett '
Pro Se Defendant

Pursuant to Rule 53 SCRCP, the above entitled matter was referred to the undersxgned to
make’ appropriate findings of fact and conclusions of law with authority to enter a final )udgment

in the case. Pursuant to the said Order of Reference a hearing wa_s_held, attended by the attorneys

of record, the testimony was taken, which is reported herewith, and from the testimony and

evidence, I find conclude and order as follows: .
PROCEDURAL HISTORY

I The Lis Pendens was filed on June 30, 2016.

2. - The Summons and Complaint were filed on June 30, 2016. »

3. Service was made upon the Defertdant(s) named in this Ordtar_ as is shown by the
Proof{(s) of Service filed herein.

4, The Defendant(s) and/or all attorneys of record were notified of the time, date,

and place of the hearing in this matter.
5. -According to the Affidavit ﬁied‘herein, no Defendant in default is in the Military
Service of the United States of America, as contemplated under the Service members Ci_y'il Relief

Act, and any amendments thereto.
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6. The loan is no longer subject to the Supreme Court of South Carolina’s
Admmlstratxve Order 2011-05-02-01 because the Mortgagor(s) have been served with the
required notice of rights, and more than 30 days have elapsed since service upon the
Mortgagor(s), and, the Mortgagor(s) have failed, refused, or voluntarily elected not to participate-

in any foreclosure intervention process.

FINDINGS OF FACT

L. For va]ue received, Tracy L. Liggett made, executed and delivered a Note dated

October 6, 2015, promising thereby to pay to the order of Fifth Third Mortgage Company the
sum of Seventy-Seven Thousand One Hundred Sixty-Nine Dollars and No Cents ($77,169.00)
with interest at 3.625 percent per annum. Other terms and conditions are stated in the Note,
which is of record herein.

2. To better secure the payment of the Note described above, the said Tracy L.
Liggett made, executed and delivered to Fifth Third Mongége Company a mortgage in writing,
dated October 6, 2015, covering real property in Sparfanburg County, which is the same as that
des;cribed in the Complaint. The mortgage was filed on January 6, 2016, and is of record in the
Ofﬁce of the Register of Deeds for Spartanburg County in Mortgage Book 5061 at page 610,
| 3. . The above referenced instrument constitutes a first lien priority mortgage.

4. | Payment due on the Note has not been made as provided for therem and the
Plamtlf‘f as the holder thereof, has elected to require immediate payment of the entlre amount
due thereon and has placed the Note and Mortgage in the hands of the attorney herein for

collection.

5. I find that since the incc;,ption of this action, plaintiff's attorney has assumed
responsibility for the institution of this action and has searchéd and updated the title on the
subject property from the date the current owner received the property or the date the mortgage
was executed to the date of the filing of the Lis Pendens

The Firm has been responsible for the preparation of the fo]lowmg pleadings.

1. Notice of Foreclosure Intervention

. Lis Pendens

2
3. Summoné and Complaint
4. Affidavit of Default
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5. Order of Reference

6. Notice of Hearing

7. Proposed Master's Order and Judgment of Foreclosure and Sale

8. Notice of Sale

9. Record of Hearing

10. Other documents as applicable pertaining to service, foreclosure intervention and

prosecution of the action,

Additionally, the Firm.f)as arranged for service of process on the Defendant(s), and has
scheduled and attended the hearihg’ in the matter, has provided reinstatement/payoff figures to the
primary Defendant(s), if requested, and has had telephone conversations with the Defendant(s),
if requested. Future duties include forwarding copies of the Master's Order and Judgment of
Foreclosure and Sale to the Defendant(s), advising the Defendant(s) of the date that the property
will be sold, arranging and coordinating the amount to be bid by Plaintiff, representation of
Plaintiff at sale and preparation of after sale documentation as required. In light of the potential
liabilities inherent in a foreclosure matter, the attendant responsibilities and the outcome obtained
for the Plaintiff, 1 find that the contractual attorneys' fees in the amount of Two Thousand Two
Hundred Sevénty-F ive Dollars and No Cents (%2, 275.00) are reasonable.

6. The amount due and owing on the Note, with interest at the rate provided in the
Note and other costs and expenses of collectlon including attorneys fees, secured by the Note

and Mortgage is as follows:

(a) Total Principal due as of January 1,2016 $ 76,205.87

(b) - Interest from December 1, 2015
through December 1, 2016 @ 3.625% $ 253231
(c) Escrow adjustments (debits or credits) $ 175.26
) Late Charges $  139.10
(e) Property Inspections $ 120.00
) Foreclosure Costs $ 610.27
(® Attorney Fees $  2,275.00
TOTAL DEBT $ 82,0578
Page 3 of 11 Firm Case No. 1186155 (JFCS.CAE)
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Interest for the period from the date shown in (b) above, through the date of this Judgment at the
above stated rate to be added to the above stated "Total Debt" to comprise the amount of the
judgment debt entered herein and interest after the date of judgment at the rate of Three and
625/1000 (3.625%) per annum (pursuant to the terms of the Note and Mortgage) on the judgment
debt should be added to such judgment debt to comprise the amount of Plaintiff's debt secured by
the mortgage through the date to which such interest is computed.

7. The manufactured home described as a 2000 Dynasty Mobile Home, Serial #
H851154GL&R has been affixed to the real property described herein énd that certain v
Manufactured Home Affidavit For Reﬁi’ement of Title Certificate dated October 6, 2015 was
* recorded May 5, 2016 in the Register of Deeds Office for Spartanburg County, South Carolina in

Book 112-B at Page 277.
| 8. The records of the South Carolina Department of Motor Vehicles has been
searched for 2000 Dynasty Mobile Home, Serial # H851154GL&R; however, the Certificate of
Title for the mobile/manufactured home has not been dctitled/retired with said efgency.
9. That the Plaintiff specifically waives its rights to a deﬁcienc‘yjudgment in the
event the sale of the real estate herein does not yield'a sum sufficient to satisfy all ihdcb’te(_iness |
"due to the Plaintiff, mcludmg costs and attorney fees. '
10.  Since a personal or deficiency judgment is being walved the blddmg will not
remain opeﬁ but compliance with the bid may be made |mmcd1ately.
- 11. That the servicer is participéting in the Home Affordable Modification Program
- (HAMP). The loan is not subject to HAMP because the loan was originated after January 1,
2009.

| CONCLUSION OF LAW

1, therefore, conclude as follows:

1. The Plaintiff should have judgment of foreclosure of the mortgage and the
- mortgaged property should be ordered sold at public auction after due advertisement.
ITIS THEREFORE ORDERED, ADJUDGED AND DECREED:
1. There is’due to the Plaintiff on the obligation an(\i mortgage set forth in the
Complaint the sum of Eighty-Two Thousand Fifty-Seven Dollars and 81/100 Dollars
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($82,057.81) representing the "Total Debt" due Plaintiff as st forth supra, together with iﬁterest
at the rate provided therein on the balance of principal from the date aforesaid to the date hereof.

2, The amount due in the preceding paragraph (the "Total Debt" as set forth supra
and later accrued interest on the principal) shall constitute the total judgment debt due the
Plaintiff and shall bear >interest hereafter at the rate of 3.625% percent per annum.

3. That the Defendants liable for the aforesaid mortgage debt .shall, on or before the

date of sale of the propeity hereinafter described, pay to the Plaintiff, or Plaintiffs attorney the

amount of Plaintiff's debt as aforesaid, together with the costs and disbursements of this action.

4. That on default of payment at or before the time herein indicated, the mortgaged
premises described in the Complaint, as hereinafter set forth, be sold by the Master in Equity at
public auction at the County Court House in Spartanburg County, South Carolina, on some
convenient sales day hereafter, on the following terms, that is to say:

A. FOR CASH: The Master in Equify will require a deposit of Five percent
(5%) on the amount of the bid (in cash or equivalent) at the time of the sale, same to be
applied on the purchase price only upon compliance with the bid, but in case of non-
compliance within Twenty (20) days same to be forfeited and applied to the costs and
Plaintiff's debt. | o

B. - Interest on the balance of the bid shall be paid to the day of compliance at
the rate of 3.625% percent. ‘

C. The sale shall be subject to taxes and assessments, existing easements and
easements and restrictions of record.

| D. The above referenced instrument constitutes a first lien priority mortgage.
.E. The Purchaser is to pay for the deed preparation, for Deed Stamps and

costs of recording the Deed. ' ' ,

F. If the successful bidder is a third party other than the Plaintiff, interest on
the balance of the bid shall be paid to the date of compliance at the rate listed in the
figures above. '

5. If Plaintiff bé the successful bidder at the said sale, for a sum not exceeding the
amount of costs, expenses and the indebtedness of the Plaintiff in full, Plaintiff may pay to the
undersigned Master in Equity only the amount of the costs and expenses crediting the balance of
the bid on Plaintiff's indebtedness.
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6. Personal or deficiency judgment having been waived, the bidding will not remain
open after the date of sale and compliance with the bid may be made immediately.

7. That the Master in Equity will, by advertisement according to law, give notice of
the time, and place of sale, and the terms thereof; and will execute to the Purchaser, or
Purchasers, a deed to the premises sold.. The Plaintiff, or any other party to this action, may
become a purchaser at such sale, and that if, 'upon such sale being made, the Purchaser, or
Purc;]asers, should fail to-comply with the terms thereof within Twenty (20) days after date of
sale, then the Master in Equity may advertise the said premises for sale on the next,-or sémc
other subsequent sales day, at the risk of the highest bidder, and so from time to time thereafter
untnl a full compliance shall be secured. v

8. That the Master in Equity will apply the proceeds of the sale as follows:

FIRST: To payment of the amount of the costs and expenses of this action, including any :

Guardian Ad Litem fee or fees of attorneys appomted under Order of Court.
- NEXT: To the payment to the Plaintiff or Plaintiff's attorney, of the amount of Plaintiff's
* debt and interest, so much thereof as the purchase money will pay on the same.
NEXT: Any surplus will be held pending further 6rder of the court.
9. Itis further ORDERED, ADJUDGED AND DECREED that in the event the

successful bidder to whom the deed of conveyance has been issued subsequent to the sale is

other than the Defendants in possession herein, the Sheriff of Spartanburg County is ordered and
directed to eject and remove from t};e premises the occupants of the property sold, together with ‘
all personal property located thereon, and put the successful bidder to whom the deed of
conveyance has been issued or his assigns in full, quiet and peaceable possession of said
pfemises without delay, and to'kéep said successful bidder or his assigns vin such peaceable

possession.
10. * Andit is further ORDERED, ADJUDGED AND DECREED that each Defendant

and all persons whomsoever claiming under him, her or them, be forever barred and foreclosed
of all righf, title, interest and equity of redemption in the said mbrtgaged premises so sold, or any
| part thereof. - | .
1. And it is further ORDERED, ADJUDGED AND DECREED that any pl‘lOl‘ lien
that has been paid in full is hereby satisfied and canceled of record.

12. And it is further ORDERED that the Court authorize thé South Carolina
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Department of Motor Vehicles to register the mobile home if necessary and issue a Certificate of
Title free of liens on the mobile homeilisted in the legal description to the successful bidder at
the foreclosure sale. /

13. ITIS FURTHER ORDERED that the Deed of conveyance made pursuant to said

sale shall contain the names of only the first named Plaintiff and the first named Defendant and

the Defendant who was the titleholder of the mortgaged property at the time of filing of the
Notice of Pendency of the within action, and the name of the Grantee, and the Master in Equity
is authorized to omit from the indices pertaining to such conveyance the-names of all partics not
contained in said Deed.

14. The Master in Equity will retain jurisdiction to do all necessary acts incident to
. this foreclosure including, but not limited to, the issuance of a Writ of Assistance.

15. Upon issuance of a Master in Equity's Report on Sale and Dlsbursemcnts the
Reglster of Deeds is directed to release of record the mortgage lien being foreclosed, which
mortgage lien is described as follows: _

‘ That Mortgage originally given to Fifth Third Mortgage Company by Tracy L. Liggett,
dated October 6, 2015 and recorded January 6, 2016, in Mortgage Book 5061 at page 610 .
'16. The following is a descrlp’uon of the premises herein ordered to be sold:

ALL THAT CERTAIN piece, parcel or lot of land, lying and being situate in the State of South

Carolina, County of Spartanburg, being shown and designated as Lot 47, containing 0.60 acres, .

more or less, being shown and-designated on-a survey for Foxbriar, Phase II, prepared by
Freeland and Associates, Professional Land Surveying, dated February 01, 1999 and recorded in.
the Register of Deeds Office for Spartanburg County in Plat Book 146 at Page 706. For a more:
complete-and accurate descrxptnon refer to the above referenced plat.

TOGETHER with a 2000 Dyna'sty Mobile Home, Serial # H85 1154GL&R located thereon.
THIS BEING the same property conveyed to Tracy L. Liggett by virtue of a Deed from Jackie
D. Pearson dated January 18, 2008 and recorded January 25, 2008 in Book 90 N at Page 244 in
the Office of the Register of Deeds for Spartanburg County, South Carolina.

225 Perry Road

Greer, SC 29651

TMS# 4-05-00-013.01 (land)
TMS# 4-05-00-013.01-0801034 (mobile home)

16. 1T IS FURTHER ORDERED that if the Plaintiff or the Plaintiff's representative

Page 7 of 11 ' Firm Case No.: 1186155 (JFCS.CAE)

008

ZZVZOZ’VdOQiOZ#BSVO - SV317d NOWWOD - D¥NENVLIYYdS - WV L2:LL L0 984 910Z - 434 ATIVOINONLOT IS




does not appear at the scheduled sale of the above-described property, then the sale of the
property will be null, void and of no force and effect. In such event, the sale will be rescheduled

for the next available sales day.

Gordon G. Cooper .
Master in Equity for Spartanburg County

Spartanburg, South Carolina
,2016. ‘
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Spartanburg Common Pleas

Case Caption: Fifth Third Mortgage Company VS Tracy L Liggett , defendant, et al
Case Number: 2016CP4202422

Type: - Master/Order/Other

If is So Ordered

“s/Judge Gordon G Cooper-3065

Electfonically signed on 2017-01-05 11:19:39 page 2 of 2
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS

Fifth Third Mortgage Company,

PLAINTIFF,

VS.

Tracy L. Liggett; South Carolina Department

of Motor Vehicles;

DEFENDANT(S)

ORDER VACATING SALE

(NON-JURY MORTGAGE
FORECLOSURE)

C/A NO: 2016-CP-42-02422

DEFICIENCY WAIVED

The property which is the subject of this action was sold at public auction on January 3,

2017. Subsequently, the Defendants filed a Chapter 13 petition in the U.S. Bankruptcy Court on

January 3, 2017. The Plaintiff was unaware of the Defendant(s)' bankruptcy filing at the time of

sale.

It is therefore ORDERED that the foreclosure sale of the subject property was void and

of no force and effect due to the filing of the bankruptcy petition and the sale is set aside. It is

further ordered that the Plaintiff may sell the property at foreclosure sale if the bankruptcy is

concluded.

, 2017
Spartanburg, South Carolina

150 MOVE:

s/Alan M. Stewart

Gordon G. Cooper
Master in Equity

John S. Kay S.C. Bar # 7914

John B. Kelchner S.C. Bar #13589
Ashley Z. Stanley S.C. Bar # 74854
Alan M. Stewart S.C. Bar # 15576
Sarah O. Leonard S.C. Bar #80165
Hutchens Law Firm

P.O. Box 8237

Columbia, SC 29202
803-726-2700/Attorneys for Plaintiff
Alan.Stewart@hutchenslawfirm.com
January 4, 2017
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2016-CP-42- /U/7

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG '
Fifth Third Mortgage Company , SUMMONS
PLAINTIFF,
VS, (NON-JURY MORTGAGE FORECLOSURE)
Tracy L. Liggett; South Carolina Department of Motor C/ANO:
Vehicles
DEFENDANT(S) DEFICIENCY WAIVED

TO THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of which is herewith
‘served upon you, or otherwise appear and defend, and to serve a copy of your Answer to said Complaint upon'the
subscriber at his office, P.O. Box 8237, Columbia, SC, 29202, within thirty (30) days after service hereof, except as to
the United States of America, which shall have Sixty (60) days, exclusive of the day of such service, and if yéu fail to
answer the Complaint within the time aforesaid, or otherwise appear and defend, the Plaintiff in this action will apply
to the Court for the relief demanded therein, and judgment by default will be rendered against you for the retief
demanded in the Compiaint. _

TO MINOR(S) OVER FOURTEEN YEARS OF AGE, AND/OR TO MINOR(S) UNDER FOURTEEN YEARS
OF AGE AND THE PERSON WITH WHOM THE MINOR(S) RESIDES, AND/OR TO PERSONS UNDER SOME
LEGAL DISABILITY: P

YOU ARE FURTHER SUMMONED AND NOTIFIED to apply for the appointment of a guardian ad litem
within thirty (30} days after the service of this Summons and Notice upon you. If you fail to do so, application for such
appointment will be made by the Plaintiff immediately and separately and such application will be deemed absoiute
and total in the absence of your application for such an appointment within thirty (30) days after the service of the
Summons and Complaint upon you.

YOU WILLALSO TAKE NOTICE that should you fail to Answer the foregoing Summons, the Plaintiff will
move for an Order of Reference of this cause to the Master-in-Equity or Special Referee in/for this County, which
Order shall, pursuant'to Rule 53 of the South Carolina Rules of Civil Procedure, specifically provide that the said
Master in Equity or Special Referee is authorized and empowered to enter a final judgment in this cause with appeal
only to the South Carolina Court of Appeals pursuaptNo Rule 203(d)(1) of the SCAR, effective June 1, 19§9.

. ~= 12?
e Pan
BY: - ‘.
i .

s Y - v . !

Jvre 2% 2008 ]
John S. Kay S.C. Bar# 7914 <
John B. Kelchner S C Bar #13688 i -~

Ashley Z. Stanley S.C. Bar #74854 ER
~AlanM. Stewad S.C. Bar #13576 .
Hutchens Law Firm s
P.O. Box 8237
Columbia, SC 29202
803-726-2700
Attorneys for Plaintiff

—
o
-
~
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2016-CP-42. 7|7

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
Fifth Third Mortgage Company, - COMPLAINT
, PLAINTIFF,
vS. . {(NON-JURY MORTGAGE FORECLOSURE)
- , =
Tracy L. Liggett South Carolina Department of C/IANO: TR
Motor Vehicles o &
DEFENDANT(S) DEFICIENCY WAIVED . . .=
)
<

The Plaintiff, complaining of the Defendants above-named would respectfully show unto this:l;ionor?’ag%é
Court: ” L

1. That the Plaintiff is a company organized and existing under and by virtue of the Iaw?bf
the State of Ohio; and that the Defendant, Tracy L. Liggett, is upon information and belief, a citizen and
resident of the State of South Carolina. That the Defendant, South Carolina Department of Motor Vehicles
is a governmental agency of the State of South Carclina and is responsible for issuing certificates of title
for mobile/manufactured homes in this state. .

2. Any Defendant described herein as a judgment creditor{s) has, by filing the judgment(s),
designated the attorney(s) entering the judgment(s) as their agent for service of process pursuant {o the
provisions of Section 15-35-840 of the S.C. Code of Laws (1976) as amended.

3. That the real property hereinafter described, which is the subject of this action, is situate
and located in the County of Spartanburg, State of South Carolina.

4. That on or about October 8, 2015, for value received, Tracy L. Liggett did execute and
" deliver to Fifth Third Mortgage Company , a cértain‘promissory note in writing acckording to the terms and
cdnditions set out therein, wherein and whereby said Tracy L. Liggett p'roﬁxised to pay to Fifth Third
Mortgage Company the sum of Seventy-Seven Thousand One Hundred Sixty-Nine Dollars and No Cents
($f/7‘169.00), together with interest thereon at the rate of Three and 625/1 000 percent (3.625%) per
annhum. .

5. That in order to better secure the payments of the said note and debt, in accordance with
the terms and conditions thereof, Tracy L. Liggett, did execute and deliver on Octaber 8, 2015 unto Fifth
" Third Mortgage Company, a mortgage covering the following described property:
Legal description and property 'addréss:

ALL THAT CERTAIN piece, parcel or lot of land, lying and being situate in the State of South Carolina,
County of Spartanburg, being shown and designated as Lot 47, containing 0.60 acres, more or less, being
shown and designated on a survey for Foxbriar, Phase |1, prepared by Freeland and Associates,
Professional Land Surveying, dated February 01, 1999 and recorded in the Register of Deeds Office for

Spartanburg County in Plat Book 146 at Page 706. For a more complete and accurate description refer to
the above referenced piat. :

TOGETHER with a 2000 Dynasty Mobile Home, Serial # H851154GL&R located thereon.

Fim Case No: 1186155 (JFCS.CAE)
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THIS BEING the same property conveyed to Tracy L. Liggett by virtue of a Deed from Jackie D. Pearson
dated January 18, 2008 and recorded January 25, 2008 in Book 90 N at Page 244 in the Office of the
Register of Deeds for Spartanburg County, South Carolina.

225 Perry Road

Greer, SC 29651

TMS# 4-05-00-013.01 (land)

TMS# 4-05-00-013.01-0801034 (mobile home)

6. Thereafter said mortgage was recorded in Book 5061 at page 610 on January 6, 2016 in
the office of the Register of Deeds of Spartanburg County.

7. The above referenced instrument constitutes a first lien priority mortgage on the subject
property. ,

8. Pursuant to South Carolina law, Plaintiff is entitled to enforce the terms of the subject note

and mortgage.

9. The manufactured home déscribed as a 2000 Dynasty Mobile Home, Serial #
H851154GL&R has been affixed to the real property described herein and that certain Manufactured
Home Affidavit For Retirement of Title Certificate dated October 6, 2015 was recorded May 5, 2016 in the
Register of Deeds Office for Spartanburg County, South Carolina in Book 112-B at Page 277.

10. The records of the South Carolina Department of Motor Vehicles has been searched for
2000 Dynasty Mobile Home, Serial # H851154GL&R; however, the Certificate of Title for the
mobile/manufactured home has not been detitled/retired with said agency.

1, According to the terms and conditions of the said note and mortgage, it is provided that in
the event of default in the payment of any instailment when due, and if such default is not made good
prior to the due date of the next such installment, the entire principal and accrued interest shall at once
become due and payable without notice at the option of the holder, and if the same should be placed in
the hands of an attorney for collection. all costs of collection, including a reasonable attorney's fee, wouid
be secured by the said mortgage as a part of the debt secured thereby.

12. That under the terms and conditions of said mortgage, it is provided that, together with,
and in addition to, the monthly payments of principal and interest payable under the terms of the noté
secured thereby, the mortgagor will pay to the mortgagee, on the payment due date each month until the
said note is fully paid, certain additional sums, including but not limited to, certain amounts for fire and
other hazard insurance and taxes and assessments due on the mortgaged premises.

13. Further, under the terms and conditions of said mortgage, it was agreed that the
mortgagor would pay all taxes, assessments, water rates and other governmental or municipal charges,
fines or impositions for which pravisions were not otherwise made, and if they failed to do so, the
mortgagee might pay same, which amount, together with interest thereon, would he secured by said
mortgage. '

14. According to the terms of said mortgage, and as additional security, the mortgagor
assigned all rents, issues and profits of the mortgaged premises from and after any default there under,

Firm Case No: 1186155 (JFCS.CAE)
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and should legal proceedings be instituted pursuant to said mortgage, the mortgagee, its successors or
assigns, was given the right to have a Receiver appointed of the rents, issues and profits, who, after
deducting all charges and expenses attending such proceedings, and the execution of his trust as a
Receiver, shall apply the residue of the rents, issues and profits, toward the debt secured by said
mortgage. '

15. The monthly payments due on said note and mortgage are in default since January 1,
2016. Therefore, the conditions of said note and mortgage have been broken and the Plaintiff elects to,
and does declare, the entire balance of said indebtedness due and payable. There is due on said note
and morigage as of January 1, 2016 the sum of Seventy-Six Thousand Two Hundred Five Dollars and
Eighty-Seven Cents ($76,205.87), interest calculated ét the rate of Three and 625/1000 percent (3.625%)
per annum from December 1, 2015 and the costs of collection assaciated with this action, including
attorney's fees. ‘

16. That the Plaintiff specifically waives its rights to a deficiéncy judgment in the event the
sale of the real estate herein does not yield a sum sufficient to satisfy all indebtedness due to the Plaintiff,
including costs and attorney fees. ‘

17. That the servicer is participating in the Home Affordable Modification Program (HAMP).
The loan is not subject to HAMP because the oan was originated after January 1, 2009.

18. That upon information and belief, certain costs for inspecting and securing the subject
property have been incurred by the Plaintiff as a result of this delinquency and Plaintiff is informed and
believes it is entitled to reimbursement for such charges, if any.

19. The notice of consumer's right to cure, as contemplated under S.C. Code Sections 37-5-
110 and 37-5-111, has been given or is not required, and all conditions precedent to the acceleration of
the debt and foreclosure of the mortgage have been performed or have occurred.

WHEREFORE, having fully set forth its complaint, the Plaintitf prays that this Honorable Court
inquire into the matters set forth herein and:

{1 That the amount due upon the said note and mortgage held by the Plaintiff be
ascertained and determined under the direction of this Court, together with attorney’s fees and
costs of this action. |

(2) That the said Plaintiff's mortgage be declared a first lien priority mortgage and
that the said Plaintiff have judgment of foreclosure for the amount so found to be due and owing
therecn, together with any taxes or insurance premiums which may be due, with a reasonable
sum as attorney's fees and for the costs of this action. _

(3) That the morigaged premises be sold under the direcﬁon of this court, the equity
of redemption be barred, and that the proceeds of sale be applied as follows:

First, to the costs and expenses of the within action and sale.

Second, to the payment and discharge of the amount due on Plaintiff's note and mortgage,
together with attorney's fees as aforesaid, and -
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Third, the surplus, if any, be distributed according to law.
(4) For an Order directing and empowering the Sheriff of Spartanburg County. South

Carolina, to place the successful purchaser at said foreclosure sale in possession of the property

hereinabove described should the same become necessary.
(5) For an Order granting the appointment of a receiver to secure and supervise the

rental of the property sought to be foreciosed.
(6) For reimbursement of all costs for inspecting and securing the property incurred

by the Plaintiff as a result of the delinquency.
{7) For an arder satisfying any prior liens that may be of record, but have been paid

in full.
Pursuant to S.C. Code of Ann. 56-19-390, for an order authorizing the South

(8)
Carolina Department of Motor Vehicles to issue a Certificate of Title to the mobile/manufactured

home to the successful purchaser of the subject property at the foreclosure sale herein or its

SUCCESSOrs of assigns.
{9) For such other and further relief as may be just and proper.

. L

- v
i Vet 23 , 2016
' John §. Kay S.C. Bar# 7914

John B. Keichner S.C. Bar #13589 X ~o
Ashley Z. Stanley S.C. Bar #74854 - =
’Awﬁ A
utchens Law Firm =
P.O. Box 8237 s
Columbia, SC 28202 <
803-726-2700 -
Attorneys for Plaintiff : =
' w0
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IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA, COUNTY OF SPARTANBURG

FIFTH THRID MORTGAGE COMPANY.

(2]
=3 -
" Plaintif, z F 5o
=z = im
: 2D ERu
v. : CASE NO.: 2016-CP-42-2422 ™o TR
- D &
2 * 33
-
TRACY L. LIGGETT; SOUTH CAROLINA § = gg
DEPARTMENT OF MOTOR VEHICLES, e« ‘E‘:a
T,
-
Defendant.
/

AMENDED ANSWER AND AEFIRMATIVE DEFENSES TO COMPLAINT

COME NOW, Defendant, TRACY L LIGGETT, (hereafter “Defendant™) Pro Se, who
admit and deny Plaintiff’s, FIFTH THRID MORTGAGE COMPANY (hereafier “Plaintiff”)

Complaint, along with raising the following affirmative defenses in response to Plaintiff’s
Complaint, as alleged below and herein:

L GENERAL ANSWERS
1.

Defendant is without knowledge and strict proof thereof demanded, but admits only that
she is a resident of the State of South Carolina.

)

LI

Defendant is without knowledge and strict proof thereof demanded

Defendant is without knowledge and strict proof thereof demanded

Denied strict proof thereof demanded.

Denied strict proof thereof demanded.

Defendant is without knowledge and strict proof thereof demanded.

Defendant is without knowledge and strict proof thereof demanded.

Answer Page 1 of 3




8. Defendant is without knowledge and strict proof (hcrcol‘derﬁanded.
9. Defendant is without knowledge and strict proof thereof demanded.
10. Defendém is without knowledge and strict proof thereof demanded.
11. Deniéd. strict proof thereof demanded.
12. Denied, slriét proof thereof demanded.
13.  Denied, strict proof thereof demanded.

14, Denied. strict proof thereof demanded.

13

13. Denied, strict proof thereof demanded.

'-
[

16.  Denied, strict proof thereof demanded.
: Q0

€ Hd 129NV 902

1¥N0

17. Denied, strict proof thereof demanded.

AZTIHIVIE 340OH KW

94
ALNNOJ 9uNANYINYIS
3

18.  Denied, strict proof thereof demanded.
19. Denied, strict proof thereof demanded.

WHEREFORE, Defendant respecttully request that this Court enter an Order in
favor of the Defendént, denying all relicf sought in Plaintiff's Complaint and dismissing the
Complaint, further awardirig Defendant attorney’s fees and costs pursuant to South Carolina

Code §15-36-10 and other applicable rules and law and applicable contract provisions, and for

all such and further relief as this Court deems just and appropriate.

L. DEFENDANT'S ENTITLEMENT TO ATTORNEY’S FEES

20.  Defendant retains the right to obtain counsel at any point in time in this instant action and
will be obligated to pay said attorney a reasonable fee for their services when provided.
Pursuant to the loan documents and South Carolina Code §15-36-10 Defendant are entitled

to an award of attorney’s fees at the successful conclusion of this case if applicable.

DEFENDANTS" ASSERTIONS

Answer Page 2 of 3
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8. Defendant is without knowledge and strict proof thereof demanded.
9. Defendant is without knowledge and strict proo! thereof demanded.
10.  Detendant is without know:ledgc and strict proof thereof demanded.
11. Denied. strict proof thereof demanded.
12. Denied, strict proof thereof demanded.

13, Denied, strict proof thereof demanded.

. . - N N m
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15. Denied, strict proof thereof demanded. 25 T,
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17.  Denied, strict proof thereof demanded. - ow 25
= =z
: : . -~ o 3
18.  Denied, strict proof thereof demanded. =

19. Denied, strict proof thereof demanded.

WHEREFORE, Defendant respectfully request that this Court enter an Order in
favor of the Dcfcndanﬂ denying all relief sought in Plaintiff’s Complaint and dismissing the
Complaint. further awarding Defendant attomney’s fees and costs pursuant to South Carolina
Code §15-36-10 and other applicable rules and law and applicable contract provisions, and for

all such and further relief as this Court deems just and appropriate.
DE DANT'S ENTITLEMENT TO ATTORNEY'’S FEES
20.  Defendant retains the right to obtain counsel at any point in time in this instant action and
will be obligated to pay said attorney a reasonable fee for their services when provided.

Pursuant to the loan documents and South Carolina Code §15-36-10 Defendant are entitled

to an award of attorney’s fees at the successful conclusion of this case if applicable.

DEFENDANTS’ ASSERTIONS

Answer Page 2 of 3
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' COUNTY OF SPARTANBURG

Viﬂh’fhirdﬁéﬂgaée (,ompany, ) B
, SRR PLATNTTFT

"lracy L nggett South Carolma Depmmem o
lof Motor Vehicles ~

* INTHE COURT OF COMMON PLEAS.

NOTICEOF HEARINGAND .~
“CERTIFICATE OF MAILING.

1 (NON-JURY MORT(JAGE F()RECLOSURE)Q

C/A NO 2016»(3?—42—02422 o
o Dmcmwcvwmvsn

A hearmg ims beei scht.duled in thm matter before the Honorablc Gordon G Coopcr .

» :Masler in Equxt} for Spananburg Coumy at'180 Magnoha Street Judicial Center, 3rd Floor, -

Suite 901, Spartnnburg 8C 29306 on December 1, 2016 at 10: 00 AM. You will take nouce that . :

o :thc Plamuﬂ“’s attomey mtends 1o subxmt written tesumon} on hehalf of the Plamuff pursuant to
’ bﬁuth Camlma Code Ann §I4~ll llO (as amended)

. gAlanM, Stewart
" - Johin'S. Kay-S.C. Bar #7914
~ John B. Keléhner S.C. Bar #13589
‘Sarali 0. Teondrd SC. Bar #80165
Ashley Z.Stanley $.C. Bar #74854
AlanM. Stewart.S.C. Bar #15576
. Huiéhens Law Firm
. PO, Box 8237 . .
‘Columhla, Sc 29202
_ 803:726-2700
. Attomeys for Plamnﬂ‘

' 'November 16,2016

020

Fifm Case No: 1186155 (JFCS.CAE) =




f'?jnus the ug datc of_

" ,vij;;ginia; SHropshite

IR vou ABE UNDER THE vnomcnow OF
. BANKRUFTCY PROCEEDING;:

l Cc.tufy that I \/ 3

: . proper ﬁrst class postage anached a copy of thxs heanng nouce to each of the dafendants above . )
" at the followmg addres's(es) . T nl

,2016.

Tracy L. Liggett

225 Periy Road .

.'Greer‘ 5C 29651

-'.'South Carolma Department of Motor Vehtcles » S e T
~ c/o.Frank'L; Valenta, Jt. - General Counsel - . : S e e e
PO Box 1498~ - - : . . o
Blythewood, SC 29016

TH' ' IS A COMMUNICATTON FROM A DEBT COLLEC’I‘OR I'HE PURPOSE OF 'l'HlS (‘OMMUNI(,ATION lS TO COLLEC!’ ADEBT

- AND ANY NFORMAT!ON OBTAINED W!LL BE USED FOR THAT PURPOSE ¢xcep1 i smed below in he insmm of bankruplcy

protcﬂion

CBANKIRUPTCY ¢ omrr of mv? nmv DISCHARGED ASA RESULTOF A
% 18 GIVENT0 YOU PURSUANT TO STATUTORY REQUIREMENT AND KOR -
INFORMAYIONAL PURPOSES AND IS NOT INTENDED ASAN ATTEMPT TO COLLECTA DEBT OR ASANACT 1O~ *

o couzcr. ASSES!:, OR RECOVER ALL OR ANY P’ormom OF THE DEBT FROM YOU PERSONALLY.
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IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA, COUNTY OF SPARTANBURG

FIFTH THIRD MORTGAGE COMPANY,

Plaintify,

18

v. CASE NO.: 2016-CP-42-03422

TRACY L. LIGGETT; SOUTH CAROLINA -
DEPARTMENT OF MOTOR VEHICLES. i

Z2IHd 6¢ Ala

Defendants.

.
.

8t

DEFENDANT'S NOTICE OF UNAVAILABILITY and MOTION for CONTINQANCE of

December 1, 2016 HEARING

Defendant, TRACY L. LIGGETT, (hereafier “Defendant™) Pro Se, hereby files this
Notice of Unavailability and Motion for Continuance of December 1, 2016 hearing and states
that she will be unavailable and absent from the Jurisdiction of this Court from November 29,
2016 through December 10, 2016 and requests that no court appearances, hearings, depositions.

trials, or other proceedings or events be scheduled in this action during that period.

Defendant requests a continuance of the hearing scheduled on December 1, 2016 in front of the
Honorable Gordon G. Cooper Master in Equity for Spartanburg County.

WHEREFORE, Defendant respectfully requests that this Court enter an Order
continuing the hearing scheduled for December 1, 2016 to a new date mutually agrecable to

the partics, and requests that no additional procecdings be set in this matter prior to December
I, 2016.

Respectfully submitted,

Answer Page 1 of 2
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IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA, COUNTY OF SPARTANBURG

FIFTH THIRD MORTGAGE COMPANY.
Plaintif¥,
V. CASE NO.: 2016-CP-42-02422

TRACY L. LIGGETT; SOUTH CAROLINA
DEPARTMENT OF MOTOR VEHICLES,

Defendants.

DEFENDANT’S NOTICE OF APPEAL

Notice is hereby given that Defendant, TRACY 1L LIGGETT, Pro Se, in the above
captioned case hereby appeals to the South Carolina Court of Appeals the Judgment of
Foreclosure entered in this action of the 19 day of December, 2016 by Judge Gordon G. Cooper,

in the County of Spartanburg. A copy of the Judgment is attached hereto.

Respectfully submitted,

TRACY LYNN LIGGETT. Pro se
225 Perry Road

Greer, SC 29651
864-999-6044
TracyliggettS@att.net

Answer Page 1 of 2
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MASTER-IN-EQUITY

SPARTANBU_RG COUNTY JUDICIAL CENTER

180 MAGNOLIA STREET
. POST OFFICE BOX 5666
SPARTANBURG, SOUTH GAROLINA 20304 ‘
GORDON G. COOPER: Telephone (864) 596-2501
Judge ' - Fax (864)598-2078

k Februasy 2, 2017
Ms. Tracy Liggett '
225 Perry Road
Greer, SC 29651

Re: Firth Third Mortgage Company, V. Teracy L. Liggent, South Carolina Department of
Motor Vehicles, (2016CP42-2422).

Dbar’_Ms. Liggett;

, Enclosed you will find the Transcripts from the hearings held in this office on December
1, 2016, per your request. The cost for said Transcript is Twelve & no/100 ($12.00) doliars.

Thank you,

’ Very truly yours,
ol
2
arah Hollis :
Court Reporter

sh:

PAID IN FULL ($12.00) ON FEBRUARY 2, 2017.
- Enclosures '
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STATE OF SOUTH CAROLINA

o COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
FIFTH THIRD MORTGAGE COMPANY, )
)
PLAINTIFF, )
: ) _
-V§- ) TRANSCRIPT OF TESTIMONY
TRACY L. LIGGETT, SOUTH ;
CAROLINA DEPARTMENT OF )
MOTOR VEHICLES, : ) _
] (2016CP42-2422)
. )
) Spartanburg, South Carolina
DEFENDANTS. )
. » )
REFERENCE HELD: DECEMBER 1, 2016.

BEFORE:

HONORABLE GORDON G. COOPER,
MASTER-IN-EQUITY FOR SPARTANBURG COUNTY.

THE HUTCHENS LAW FIRM,
BY: JOHNKAY, ESQUIRE
Attorneys for the Plaintiff.

Sarah Hollis, Court Reporter
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fiTHE COURT: We go on the record in the case of Fifth Third Mortgage Company, versus

Tracy L. Liggett, and South Carolina Department of Motor Vehicles. _Thi.§ is case number 2016-
CP42-02422. The Lis Pendens and Order of Reference have been filed with the Clerk. The
appropriate Affidavits have been filed with the Clerk. The Plaintiff is repreécnted by Mr. Kay.
Counsel when you are ready. |

MR.KAY: Your Honor. Tracy Liggett was served on July 6, 2016 and lafer we did receive after
her time fqr filing an Answer had expifed we received an Answer and Defenses and no
Gounter’élaim 1o the Plaintiff's Complaint but it was mailed out and ﬁ!gd'on August 24, 2016
after the thirty (30) day deadline. Your Honor, we also and | was not sure if this had been efiled
ornot. Ms. Liggett did send us ar;d it was dated November 29, 2016 and it looks like it was

filed on the 29", a notice, called a Notice of Unavailability and a Motion for a Continuance of the

~KAY: Yes sir,  am sorry I didn’t mention that she was pro se,
E COURT: Okay. And that was back in August it looks like or July.
VIR. KAY: Yes sir. |

HE COURT: 1 can’t pull it up bt it is there.
MR. KAY:_ That is correct. | '

:MR. KAY: Yessir.
THE COURT: /And Notice was sent. All right, lets go ahead and go over the debt figures,
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counsel.

MR. KAY: Yes sir.

THE COURT: It looks like notice was properly sent and there was no Counterclaim. A general
denial. And counsel make sure on this one that when you get your Notice that you send a Notice
of Sale to her by regular mail since she is pro se.

MR. KAY: Yes sir.

THE COURT: All right.

MR. KAY: | Your Honor, in this case the principal balance due as of January 1, 2016 thét figure
is $76,205.87. Interest hias accrued through today’s date, December 1, 2016 at 3.625 percent.
The interest figure is $2,532.31. The deficit in the escrow account is $175.26. Late charges
accrued on the loan of $139.10 for late charges. Property inspection of $120.00. The Plaintiff
has equnded $610.27 by way of foreclosure costs. We afe requesting an attorney's fee in the
amount of $2,275.00. To make the total debt through December 1, 2016 at $82,057.81. Your
Honor, the Plaintiff is seeking a deficiency in this case and will request that the foreclosure of the
property énd that the property be sold again at the January 3, 2017 sales date. And ihat isatl |
have, Your Honor. ’ |

THE COURT: The total debt is found to be $82,057.81 and that includes $2,275.00 in

attorney’s fees and the first sale will be January 3,2016, And again counsel if you will, when

“the Notice of Sale is entered make sure that the debtor receives a copy of the Notice.

MR. KAY: Yes sir, I will.
THE COURT: Allright. |
MR. KAY: Thank you, Your Honor. )
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7 COURT OF COMMON PLEAS

CERTIFICAT

: I, the undersigned Sarah Hollis, Court Reporter for the Master-In-Equity for the County
“of Spartanburg, State of South Carolina, do hereby certify that the foregoing is a true and |
| accurate Transcript of Tesﬁmony of the proceedings had at the hearing of the captioned case,
’ibefore the Honorable Gordon G. Cooper, Master-In-Equity for Spartanburg County, South
arolina, on the 1* day of December, 2016.

I do further certify that T am neither of kin, counsel nor interest to any party hereto. -

r L
eéfﬂ/wu% /fv.d;’
131 o Sarah Hollis

Court Reporter

81 SWORN to before me this

09031 day of January, 2017,

Spartanburg, South Carolina.

Notary Public for South Carolina
My Commission Expires: September 13, 2026.
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THE STATE OF SOUTH CAROLINA

In The Coiiit 6f Appeals
| - Goutt of Appegy
APPEAL FROM SPARTANBURG COUNTY
Court of Comumnon Pleas
Gordon G. Cooper, Master-in-Equity
Case No.: 2016-CP-42-02422
Fifth Third Mortgage Company,
Respondent
v.
Tracy Liggett,
Appellant. '
INITIAL BRIEF OF APPELLANT
March 21, 2017 /’\/ % { |
Moy
Tracy Liggétt vl
225 Perry Road
Greer, SC 29651
(864) 999-6044

TracyligoettS@att.net
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STATEMENT OF ISSUES ON APPEAL

1. DID THE LOWER COURT ABUSE ITS DISCRETION IN ENTERING FINAL
JUDGMENT IN FAVOR OF RESPONDENT?
2. DID RESPONDENT HAVE STANDING TO FORECLOSE?

3. DID RESPONDENT MEET CONDITIONS PRECEDENT PRIOR TO
BRINGING THE FORECLOSURE ACTION?

4. DID RESPONDENT VIOLATE APPELLANT’S DUE PROCESS
RIGHTS?

STATEMENT OF THE CASE

On June 30, 2016, Respondent brought a Non-Jury Foreclosure action against Appellant
for property located at 225 Perry Road Greer, SC, 29651, in Spartanburg County. (June 30,

2016 Summons and Complaint, R.pp. 013-016)

On August 10, 2016, Respondent certified that the Appellant was served the required
notice of rights and that Appellant failed, refused or voluntarily elected not to participate in any

foreclosure intervention process.

On August 24, 2016, Appellant filed Amended Answers and Affirmative Defenses.
(August 24, 2016 Amended Answers and Affirmative Defenses, R.pp. 017-019).

On September 15, 2016, an ‘Ordei' of Reference was entered that referred the Foreclosure
action to Gordon G. Cooper, as Master in Equity with authority to enter a final Judgment.

On November 16, 2016, a Notipe of the hearing on December 1, 2016 was sent out to
| Appellant. November 16, 2016 Notice of Hearing and Certificate of Service, R.pp. 020- |
021)

On November 29, 2016, Appellant filed a Notice of Unavailability and requested that the

7

hearing on December 1, 2016, be continued to allow her to be present at the hearing. (November

29, 2016 Notice of Unavailability, R.p. 22).
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On December 1, 2016, the Master in Equity found the totai debt to be $82,057.81.00.
(Transcript of Record Decerﬁber 1, 2016 Hearing, R.p. 27, Lines 17-19).

On December 29, 2016, Appellant filed a Notice of Appeal. (December 29, 2016 |

Notice of Appeal, R.p. 23).

On January 5, 2017 an Order was entered Vacatmg the Sale. (January 5, 2017 Order
Vacatmg Sale, R.p. 011).
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STANDARD OF REVIEW

A foreclosure case is a case in equity. In an action at equity, the appellate Court may find
facts in accordance with its views of the preponderance of the evidence. Factual findings will be
affirmed unless the appellant satisfies the Court that the preponderance of the evidence is against
the finding of the éomt Lewis v. Lewis, 392 S.C. 381, 709 S.E. 2d 650 (2011). In an action in
equity referred to a master in equity like the case at bar, the appellate Court may take its own view
of the preponderance of the evidence .although it is not required to disregard the findings of the

master or referee. Lewis v. Premium Inv. Corp., 341 S.C. 539, 5 35 S.E. 2d 139 (Ct. App 2000).

The standard of review as to issues of law is de novo. Moriarity v. Garden Sanctuary
Church of God, 341 S.C. 320 534 S.E. 2d 672 (2000). The de novo standard also applies to the
trial judge’s application of the law to the facts. J K. Construction, Inc. v. Western Carolina

Regional Sewer Authority, 336 S.C. 162, 519 S.E. 2d 561 (1999).

“An a;:tion to foreclose a real estate mortgage is an action in equity.” BB & T of South
Carolina v. Kidwell, 350 S.C. 382, 387, 565 S.E.2d 316, 319 (Ct.App.2002). On appeal from an
acfion in equity, this Court may “find facts in accordance with its views of the preponderance of
the evidence.” Townes Assocs., Ltd. v. City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775
(1976). Furthermore, this Court is not bound by the trial court's legal determinations. 1°On,

L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 411, 526 S.E.2d 716, 718-19 (2000).

ARGUMENT

L THE LOWER COURT ABUSED ITS' DISCRETION IN ENTERING FINAL
JUDGMENT IN FAVOR OF RESPONDENT
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A RESPONDENT LACKS STANDING

Respondent is the mere servicer and holder of the note. Federal Home Loan Mortgage
Corporation (“Freddie Mac”) is the owner of the loan. In a letter dated December 9, 2015, from
Freddie Mac to Appellant, Notice was provided to Appellant that Freddie Mac had purchased the
Appellant’s Mortgage Loan as of November 17, 2015. Desbite the foregoing, the Respondent filed

suit against Appellant approximately seven (7) months later on June 30, 2016.

Respondent did not provide proof that the Appellants’ loan was ever legally transferred tob
Freddie Mac. Respondent has not provided an assignment of mortgage to Freddie Mac. If Freddie
Mac did obtain legal possession of the loan, when was it transferred back to Respondent and where .

is the proof of that transfer? Respondent did not prove that it had standing to bring this lawsuit.

A crucial element in any Mortgage foreclosure proceeding is that the party seeking
foréclosure must demonstrate that it has standing to foreclose. Standing to bring a mortgage
foreclosure proceeding must be established by either an assignment or an equitable transfer of the

Mortgage and note prior to the filing of the Complaint.

On June 1, 2016, Appellant sent via certified mail an Error Resolution and Informa_tion
Request (“ERIR”) to Respondent requesting information on her loan. On June 24, 2016, Appellant
received a response from Respondent stating that Freddie Mac is the owner of her loan and
enclosing a copy of her Note, Mortgage, payment history and escrow notices. The copy of the Note

‘attached to the Response did not contain an endorsement.
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Courts have held that a party’s lack of standing is a defect that cannot be cured by acquiring
the right of standing after action has already been filed. See Gwaltney of Smithfield v. Chesapeake
Bay Found., 484 U.S. 49, 69 (U.S. 1987) (Scalia, J., concurring) (“Subject matter jurisdiction

depends on the state of things at the time of the action is brought”).

There is no record or evidence in this case that the Respondent had possession of the
original note or of any equitable transfer of the Note or 'Mortgage_ to the Respondeﬁt prior to the

filing of the lawsuit. Freddie Mac claims ownership of the loan as of 2015.

Purportedly, the promissory note was originally executed to Fifth Thipd Mortgage
Company See S.C. Code Ann. § 361201(b)(21)(a) (Supp. 2015) (stating a holder is "the person in
possession of a negotiable instrument that is payable...to...an identified person that is the person
in possession"); S.C. Code Ann. § 363301 (Supp. 2015) (noting the holder of an instrument is

entitled to enforce the instrument).

Appellant argues that Respondent is not entitled to enforce the instrument, nor does it have
standing to pursue foreclosure. See Rule 17(a), SCRCP ("Every action shall be prosecuted in the
name of the real party in interest."); Bank of Am., N.A. v. Draper, 405 S.C. 214, 220, 746
S.E. 2d 478, 481 (Ct. App. 2013) ("It‘is ownership of the ﬁght sought to be enforced which
qualifies one as a real party in interest, rather than absolute ownership of speciﬁc property."”
(footnote omitted) (quoting 4 S.C. Jur. Action § 23 (1991)); Id. ("Generally, a party must be a real
party in interest to the litigation to have standing." (quoting Hill v. S.C. Dep't of Health & Envtl.

Control, 389 S.C. 1,22, 698 S.E.2d 612, 623 (2010)).

Therefore, the Respondent did not prove by a preponderance of the evidence that it had

standing to foreclose and the entry of the foreclosure judgment was error.
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B. RESPONDENT FAILED TO MEET CONDITIONS PRECEDENT

On August 10, 2016, Respondent certified that the Appellant was served the required notice
of rights and that Appellant failed, refused or voluntarily elected not to participate in any

foreclosure intervention process.

Paragraph 15 of the Appellant’s Mortgage requires that a notice of default be provided to
Appellee. The Complaint of the Respondent in paragraph 19 states that a Notice of consumer’s
right to cure was given or was not required and all conditions precedent to the acceleration of the

debt and foreclosure of the mortgage have been performed and have occurred.

A condition precedent is "any fact, other than mere lapse of time, which, unless excused,
must exist or occur before a duty of immediate performance by the promisor can arise." Ballenger
Corp. v. City of Columbia, 286 S.C:1,5,331 S.E. 2d 365, 368 (Ct. App. 1985). "Words and phrases
such as 'if, 'provided that,' ‘when,' 'after,' 'as soon as,' and 'subj ect.to' frequently are used to indicate
that performance éxpressly has been made conditional." Cobb v. Gross, 291 S.C. 550, 552, 354
S.E. 2d 573, 574 (Ct. App. 1987). "Whether a stipulation in a contract constitutes a condition

‘precedent is a question of construction dependent on the intent of the parties to be gathered from
the language they employ." Id. If there is doubt about the construction of a writing, the doubt must
be resolved against the drafter and in favor of the party to whorﬁ it was delivered. Charlesv. West,

155 S.C. 488, 494, 152 S.E. 644, 646 (1930).

Appellant contends that she was not provided with the required notice of default prior to
being served the foreclosure Complaint, nor was she provided with the face-to-face interview with
the mortgagor, nor was a reasonable effort made to arrange such a meeting pursuant to 24

C.F.R. Section 203.604 included herein:
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(b) The mortgagee must have a face-to-face interview with the mortgagor, or make a
reasonable effort to arrange such a meeting, before three full monthly instaliments due on

" the mortgage are unpaid. If default occurs in a repayment plan arranged other than during
a personal interview, the mortgagee must have a face-to-face meeting with the mortgagor,
or make a reasonable attempt to arrange such a meeting within 30 days after such default
and at least 30 days before foreclosure is commenced, or at least 30 days before assignment
is requested if the mortgage is insured on Hawaiian home land pursuant to section 247 or
Indian land pursuant to section 248 or if assignment is requested under § 203.350(d) for
mortgages authorized by section 203(q) of the National Housing Act.

24 CFR Section 203.604 requires that a face-to-face meeting be provided to a borrower
prior to the initiation of foreclosure actions. The subject property is Appellant’s personal residence.
For these reasons, Respondent did not meet conditions precedent to entitle it to a foreclosure

judgment.

C. APPELLANT WAS DENIED DUE PROCESS

Due process prior to the tai(iﬁg of one’s property is a protection based in both State and
Fe‘deral Law. Article I Section 3 of the South Carolina Consﬁtution provides that property»shall
not be taken without due prqéess of law. S.C. Const. art. 1, § 3. Appellant in thié case, was deniéd
due process prior to the taking of her property (Article I, Section 3, Thé Constitution of the State
of South Carolina; R.p. 067). Appellant has attempted to defend the lawsuit ih the Lower Court to
the best of her ability. She filed a Notice of Unavailability and a Motion for Continuance of the
December i, 2016 hearing on November 29, 2016. The December 1, 2016 hearing proceeded
without Appellant present notwithstanding her request for Continuance and Appellant was unable
to present her defenses to the foreclosure. She could not appear for the December 1, 2016, hearing A

for medical reasons and promptly advised the Resporident and the Court accordingly.

To have a property interest triggering due process protection, a person must "show that he
was arbitrarily and capriciously deprived of a cognizable property interest rooted in state law."

Sunset Cay, LLC v. City of Folly Beach, 357 S.C. 414, 430, 593 S.E. 2d 462, 470 (2004).

10
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"Procedural due process requires notice, the opportunity to be heard in a meaningful way, and
judicial review." B_lanton v. Stathos, 351 S.C. 534, 542, 570 S.E.2d 565, 569 (Ct. App. 2002).

(Emphasis Added)

. Appellant is an interested party to the property and holds title to the property via a Warranty
Deed. Appellant was not heard at the December 1, 2016 hearing where her property was foré:closed

on.

In LaSalle Bank\Nat'Z Ass’nrv. Davidson, 386 S.C. 276, 277, 688 S.E.2d 121, 121 (2009),
the court held that the failure of a judge to attend a mortgage foreclosure proceeding was a
structural défect that violated the Appellan : "constitutional guarantee to prdceduial due process."
. There, the court ofdered a new trial, stating: "The purported hearing was a nullity, élnd the
resulting order must be vacated. The judge's absence from the hearing deprived the [Appellants]
of the opportuni‘_(y to be heard aﬁd, thus violated their constitutional guarantee of procedural due
' proc_ess." Id at 281, 6884S.E.2d at. 123; see also U.S. v. Mar;cus, 130 S. Ct. 2159, 2164 (2010)
| (stating that "certain errors, termed 'structural errors,' nﬁght }'aff'ect substantial rights' regardless bf

their actual impact on an appellant's trial").

It was apparent that the Appellant contested the foreclosure. On August 24,2016, Appellant
filed Answers and Affirmative Defenses denyihg the allegations set forth in Respondent’s
Complaint. Even the Master-In-Equity at _thé hearing on December 1, 2016, was informed tﬁat
Answers and Affirmative Defenses were filed in the matter and the Appellant was not present but | »
had filed a }Notic'e of Unavailability. TheiMaster-In-Equ‘ity-was unaware that the Appellant was

Pro Se until Respondent informed him at the hearing.

11
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Appellant was denied due process of law prior to the taking of her property and the

foreclosure judgment should be reversed.

CONCLUSION

Respondent did not prove it had standing to bring this lawsuit or that it complied with

conditions precedent. Respondent did not properly compute or plead its entitlement to judgment.

Appellant also alleges that Pro Se pleadings should be considered without regard to the
. same technicality as pleadings of attorneys because Pro Se litigants’ pleadings are generally not
to be held to the same standards of perfection as lawyers. See the US Supreme Court decisions in

Jenkins v. McKeithen, 395 US 411(1959) and Picking v. Pennsylvania R. Co.,151 F. 2d. 240.

Pro Se litigants have generally been given reasonable opportunity to remedy defects in
order to provide the constitutional right of access to the courts which allows those who may not
be able to afford legal represéntation a fair opportunity to litigate their claims and to répresent
themselves in court. See Platsky v. C.1A., 953 F.2d.25 citing Reynoldson v. Shillinger, 907 F. 2d.
124,16 (10th Cir. 1990); see also Jaxon v. Circle K. Corp., 773 F.2d. 1138,1140 (10th Cir.

1985)(1)

Based on the foregoing, Appellant requests that the Appellate Court reverse the trial
Court’s Judgment against Appellant and remand to the Lower Court for further proceedings in this

action. Respectfully submitted,

225 Perry Road
Greer, SC 29651
864-999-6044
Tracvliggett5@att.net
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STATEMENT OF ISSUES

1. Issue Preservation: Before the -circuit court, Ms. Liggett did not assert any

affirmative defenses or counterclaims, did not present any evidence or arguments, and did not
appear for the foreclosure hearing. Are the arguments contained in her opening brief preserved
for appellate review?

2. Standing: In her opening brief, Ms. L.iggett écknowledges that Fifth Third
Mortgage Company is the “servicer and holder of the note” at issue in this case. Does Fifth Third
have standing to foreclose?

3. Continuanee: Less than 48 hours before the foreclosure heating,l Ms. Liggett
filed a motion seekiné a continuance of the hearing. Judge Cooper denied that motion. Did he

abuse his discretion?
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STATEMENT OF THE CASE

This is a routine foreclosure action, and Judge Cooper’s final order should be readily

affirmed by this Court.
| On October 6, 2015, Fifth Third Mortgage Company and Ms. Liggeit entered into a note

in the principal amount of $77,169.00. (R. p. __; Note at 1.) To secure repayment, the parties
also executed a mortgage that covered Ms. Liggett’s real property in Spartanburg County, along
with an accompanying manufactured home affixed to that parcel. (R. p. __; Mortgage at 3.) Ms.
Liggett subsequeﬁtly defaulted on her debt. (R. p. __; Affidavit of Debt.)
L Foreclosure Proceedings Before the Master in Equity

Fifth Third commenced this action on June 28, 2016. (R.p. __; Complaint.) Ms. Liggett
filed an answer on August 24, 2016. (R. p. __; Amended Answer and Affirmative .Defenses to
Complaint.) Despite the caption of her responsive pleading, Ms. Liggett did not actuallyassert
any éﬁirmativé defenses in opposition to Fifth Third’s foreclosure action.!

On November 16, 2016, Fifth Third served Ms. Liggett with notice of a December 1,
2016 hearing in this matter. (R. p. ___; Notice of Hearing and Certiﬁcate .of Mailing.) On
November 28, 2016, Fifth Third submitted its evidence to sﬁpport the_ foreclosure:

e Copies of the parties” note (R.p. _ ) gmd mortgage (R.p. __ );

o An Affidavitof Debt (R.p. __ );

o An Affidavit of Attorneys’ Fees (R.p. __ ); and

o  Additional written testimony (R. p. __ ).

The next day, Ms. Liggett filed a request to continue the hearing, which was set to take

place less than 48 hours later. She provided no explanation for her motion beyond a cryptic,

1 Also despite capﬁoning her responsive pleading as an “Amended Answer,” Ms. Liggett filed

‘only a single answer in this case.
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unsupported statement that “she will be unavailable and absent from the jurisdiction of this Court
from November 29, 2016 through December 10, 2016,” including the foreclosure hearing. (R. p.
—; Defendant’s Notice of Unavailability and Motion for Continuance.)

Judge Cooper denied Ms. Liggett’s motion and pressed forward with the hearing. (R. p.
—5 Transcript of Testimony at 2:9-:25.) Ms. Liggett did not appear, did not s\ubmit any
evidence—no documents, no written testimony, and no live testimony—and did not submit any
érguments or motions in opposition to foreclosure. ‘

By order entered on December 1, 2016, Judge Cooper issued judgment in favor of Fifth
Third and authorized the foreclosure sale of the mortgage& property. (R. p. ___; Master’s Order
and Judgment of Foreclosure and Sale.) Ms. Liggett did not file any post-judgment motions, but
instead appealed to this Court on December 30, 2016. (R. p. __; Notice of Appeal.) She also
unsuccessfully tried to short-circuit this case through two subsequent actions, which are
discussed below.
11 Ms. Liggett’s Federal Lawsuit

Two days before noticing her appeal, Ms. Liggeit filed a .complajnt in the District of
South Carolina seeking an order that enjoined enforcement of the parties’ note.andlmortgage.
The federal court promptly dismissed her case. Liggetr v. Fifth Third Mortgage, Case No. 7:16-
4011-HMH-JDA, 2017 U.S. Dist. LEXIS 148882, at *3 (D.S.C. Sept. 14, 2017).
Il  Ms. Liggett’s Bankruptcy Filings

In addition to her failed federal action, Ms. Liggett also sought bankruptcy protection
from these proceedings. The Bankruptcy Court dismissed that action when M. Liggett failed to
appear for hearings or file necessary paperwork. Order Dismissing.,y Case in In re Liggett, Case

No. 17-00028-hb (Bankr. D.S.C. Mar. 2, 2017) (Dkt. No. 25).
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ARGUMENTS AND AUTHORITIES

L Ms. Liggeft has not preserved her arguments for appeliate review.

In support of her appeal, Ms. Liggett argues that Fifth Third does not have standing to
foreclose on the parties’ note and mortgage (Appeliant’s Br. at 7-8), that Fifth Third did not
satisfy “conditions pfeccdent” to foreclose (iai at 9-1 O), and that she was denied dué process (id.
at 10-12). -

Howevér, Ms. Liggett did not make any of these arguments to the circuit court. Shé did
not assert them below by way of motion or in-person argument. She did not present any evidence
in support of these argﬁments. Nor did she make these‘ arguments through any kind of post--
judgment motion under Rule 54, Rule 59, or. Rule 60. Ms. Liggett’s failure to raise these issues at
the trial level is fatal to her appeal. |

It is hornbook law that this Court’s appellate jurisdiction extends only to issues that have
been properly preserved for review. See Alléhdale Co_unty Bankv. .Cadle,._348 8.C. 367, 375, 559
S.E.2d 342, 346 (Ct. App. .2001) (“An issve not raised to or ruled oﬁ by the trial court is not |
preserved for appellafe review.;?). To preservé an issue for apééllate review, a party must timely
raise the issue to the circuit court and receive a ruling on it. See, e.g., State v. Dunbar, 356 S.C.
138, 142, 587 S.E.2d 691, 693-94 (2003) (“In order for an issue t(;: be présefved for appeliate
review, it must have been raised to and ruled upon by the trial judge. Issues not raised ami ruled
upon in the trial court will not be considered on appeal.”).

Because Ms. Liggétt did not raise any of the issues that appear in her opening brief to the
circuit court, she has not preserved them for this Court’s review. As such, the Court should r'eject

her arguments and affirm Judge Cooper’s decision.

048




. Even if the Court can address the issue of Fifth Third’s standing to foreclose, M.
Liggett has conceded the point in her opening brief,

Though Ms. Liggett failed to preserve the issue of Fifth Third’s standing for appellate
feview, fhe Court can arguably address her arguments sua sponte because standing touches on a
jurisdictional issue. See Ler;non v. 8.C. Coastal Council, 330 S.C. 414, 417-18, 498 S.E.2d 906,
907-08 (Ct. A;ip. 1998) (favorably citing federal authority that permits federal courts to raise
“objections to standing” sua sponte). Even if the Court determines that this question is one that it
can review, it should still affirm the circuit court’s rulings because Ms. Liggett’s opening brief
concedes that Fifth Third has standing. |

The first sentence of Ms. Liggett’s standing argument states: “Respondent is the mere
servicer and holder of the note.” (Appellant’s Br. at 7.) This is certainly true—Fifth Third is a
party to both the note and mortgage (R. pp. ___, _ ), it holds the note (R. p. ), and it
services thedebt (R.p. ). |

Fifth Third’s status as both the holder. and servicer indisputably‘gives it standing as a
foreclosure plaintiff. See, e g, Bank of Am., NA v. Draper, 405 S.C. 214, 222-23, 746 SE.2d
478, 482 (Ct. App. 2013) (holding that both a note’s holder and its servicer have standing to '
commence a foreclosure action). Accordingly, if thg Court takes u;ﬁ the issue of standing, it
shquld affirm Judge Cooper’s decision that Fifth Third is a proper plaintiff here.

.  Judge Cooper did not abuse his discretion when he denied Ms. Liggett’s motion for
a continuance. '

Finally, Ms. Liggett supports her newfound due process argument by noting that she
requested to continue the foreclosure hearing, but that Judge Cooper denied that request.
(Appellant’s Br. at 10.) If the Court determines that the issue of whether a continuance should

have been granted has been preserved for review, it should reject Ms. Liggett’s argument.
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Rule 40(i)(1), SCRCP, vests discretion in the circuit court to continue a maﬁer for “good
and sufficient cause.” This Court reviews the der;ial of a motion for continuance for an abuse of
discretion. See Jackson v. Speed, 326 S.C. 289, 309, 486 S.E.Zd 750, 760'(1997) (“A motion for
continuance is within the sound discretion of the tzi?]‘court and the ruling will not be reversed
without a clear showing of abuse.”). When reviewing the denial of a continuance, “[o]ur
appellate courts haye shown great deference to trial judges in this matter.” State v. Colden, 372

.S.C. 428, 437, 641 S.E.2d 912, 917 (Ct. App. 2007). Accordingly, “reversals .of refusal of
continuance are about as rare. as the proverbial hens’ teeth.” State v. Lytchfield, 230 S.C. 405,
409, 95 S.E.2d 857, 859 (1957).

In South Carolina, “a'conﬁnuance is not a matter of right, but of discretion,” and parties
are warned that they “assume[] the risk” that a request for a continuance may be denied. Trotter
v. Trane Coil Facility, 393 S.C. 637, 649, 714 S.E.2d 289, 295 (2011). Here, Fifth Third timely
served Ms. Liggett with notice of the December 1, 2016 foreclosire hearing. (R.p. thice
of Hearing and Certificate of Mailing.) On November 29, 2016—less than 48 hours b.efofe the
hearing was to commence—Ms. Liggett filed a “Notice of Unavailability” that requested a

| continuance because “she will be unavailable and absent from the jurisdictioﬁ of this Court”
during the hearing. (R. p. _ ; Defendant’s Notice of Unavailability and Motion for
’Continuancg.) She provided no explanation or other support for her supposed “unavailability.”

When the heariﬁg was called, Judge Cooper confirmed that Ms. Liggett had been
properly noticed, and then proceeded to resolve the case. (R. p. __; Trapscript of Testimony at
2:9-3:3.) There is nothing in the record to suggest 'that Judge Cooper abused his discretion in

moving the case forward to conclusion despite Ms. Liggett’s unexplained absence.
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On appeal, Ms. Liggett cryptically states that her absence was “for medical reasons,” but
there is nothing in the record to support ﬁs assertion. (Appellant’s Br. at 10.) These unknown
“medical feasons” were never disclosed to Judge Cooper and cannot provide a basis for finding
that he abused his diécretion. Allowing a belated, vague explanation on appeal to serve as the
basis for reviewing and reversing the denial of a continuance would effectively wrest docket
cqntrol away from the trial courts and add an exhausting, untenable layer of administration to
this Court’s already crowded system. The Court should decline to undertake such an
examination.

Accordingly, if the Court finds that the denial of Ms. Liggett’s requested conﬁnuancé is
preserved for appellate reviéw, it should readily affim Judge Cdoper’s decision as a proper
‘exercise of his discretion.

CONCLUSION

This is a routine foreclosure matter that Judge Cooper properly and efficiently resolved.

'Acco'rding]y, Fifth Third respectﬁlﬁy requests that the Court affirm the cireuit court’s decision.

7
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Argument in Reply

In this Reply Brief, Appellant offers the following points of argument, clarification and

rebuttal to the arguments raised by Respondents.

,

L. The Trial Court abused its discretion by not effectively denying Appellant’s request
“for an Order of Continuance in accordance with South Carolina Law.

In their Inttial Brief, Respondents vaguely seem to make the claim that Judge Cooper denied
Appellant’s request for continuance and they go on to cite several cases that support the Court’s
right to deny such motion for continuance and further support the reasons why appellate courts

can and should deny “reversal of continuance”. (R.p. 049; Respondent’s Initial Brief)

On page 6 of their Brief (R.p. 50; Respondent’s Initial Brief), Respondents refer to the
December hearing transcript (Transcript of Record December 1, 2016 Hearing, R.pp.027-028,
Lines 2:9-3:3) where they state “Whén the hearing was called, Judge Cooper confirmed that Ms.
Liggett had Been properly noticed, and then pr_océeded to resolve the case.” Respondents make
no claims that Judge Cooper actually “denied” the request for continuance and in fact, upon
review of the Transcript discussed by Respondents, there appears to be no verbal denial of
Appellant’s request for continuance and that the hearing proceeded without any further
consideration of the request for continuance. Even if Judge Cooper had verbally denied __kthe
request, that denial would not have satisfied the requirements pursuant to South Carolina Rule of
Civil Procedure 58(a) “A judgment is effective only when so set forth and entered in the record.”
The South Carolina Supreme Court on that issue, is of the opinion that an order isn’t valid until

it is signed by the judge and filed with the clerk’s office. Upchurch v_Upchurch, 367 S.C. 16,

624 S.E.2d 643 (2006).
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Even a signed but unfiled order is still unenforceable. That is because the order does not
become valid until it is actually filed with the clerk’s office. “An order is not final until it is
entered by the clerk of court; and until the order or judgment is entered by the clerk of the court,

the judge retains control of the case.” Bowman v. Richland Mem 'l Hosp., 335 S.C. 88, 91, 515

S.E.2d 259, 260 (Ct.App.1999) (citation omitted.). Further (in Bowman), the trial court dismissed
the respondent as a party based on the appellants' failure to amend the complaint within ten (10)
days of the date of the tiial court's order. Id. at 90,515 S.E.2d at 259. The order was sighed on
S_eptember 19, 1996, but was not entered by the clerk until Septembér 23,1996. The appellants-
served an amended complaint on October 2, 1996, which was 13 days after the order was signed
and 9 days after the order was filed. - The court of appeals held that the appellant's amendmeﬁt
of the complaint was timely, finding that the “final and effective date of the trial judge's ordér
was the date the order was entered By the clerk of court, not when the order was signed.” Id. at

92,515 S.E.2d at 261.

Requiring an order to be filed before it can be enforced is also important because it preserves
the right of appellate review. One has the right to seek supersedeas of a judge’s order but the
Court of Appeals will not consider supersedeas until the order is filed. That a signed but unfiled

order cannot be reviewed for error is one reason the law does not treat such orders as binding.

As in the December 1, 2016 heaﬂﬁg in the instant case, and other situations in Which a judge
wants immediate compliance with a portion of his or her ruling, the best option for Resﬁondents
would have been to ask the judge to execute a simple bench order and to file that order with the
clerk’s office immediately—with the understanding that a more detailed order will follow.
Respondents did not do that, they merely “skipped over” the Appellant’s request and moved on
with the hearing. Further, because judges’ rulings don’t become orders until filed with the court,

5
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best practice would have been for Respondents to draft the proposed order to make sure there is
minimal delay between the order being signed by the judge and the order being filed with the

clerk’s office.

Appellant was clear in her assertions in her Initial Brief, in particular in paragraph C on page
10 (R.p.038; Appellant’s Initial Brief) regarding Due Process, that “Due process prior to the
taking of one’s property is a protection based in both State and Federal Law. Article I Section 3
of the ‘_Sout.h Carolina Constitution provides that property shall not be taken without due process
oflaw. S.C. Const. art. 1, § 3 (Article I, Section 3, The Constitution of the State of South Carolina;
R.p. 067). Appellant in this case, was denied due process prior to the Order aIlowiﬁg the taking
of her prdperty. When her request for continuance was apparently passed over and the hearing
moved forward, she lost her right to assert any issues, claims or defenses, and was deprived of -
her due process pursuant to the South Carolina Constitution. For these reasons the trial Court
abused its discretion, and the Master’s Order and Judgment of Foreclosure Sale should be
reversed, and this case remanded to the lower Court, and a new héaﬂng bé scheduled, to allow

Appellant to exercise her rights of due process in accordance with South Carolina Law.

II. Ms. Liggett was not allowed her Constitutional Right to present and/or preserver
her arguments for appellate review.

In Section T of their Brief (R.pp.-046-047; Respondent’s Initial Brief), Respoﬁdents argue that
because Appellant did not raise any of the issues that appear in her opening brief to the circuit
court, she has not preserved them for this Court’s review. And as such, they state that the Court
should reject her arguments and affirm Judge Cooper’s decision.

Respondentls assert that Ms. Liggett did not assert any affirmative defenses or counterclaims,
did not present any evidence or arguments, and did not appear for the foreclosure hearing, citing

6
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Allendale County Bank v. Dunbar, 348 S.C. 367, 375, 559 S.E.2d 342, 346 (Ct. App. 2001) “An
issue not raised to or ruled on by the trial court is not preserved for appellate review.”). Obviously
Allendale does not apply here because in that case, both Respondent and Appellant were provided
with the right to present their case whereas Ms. Liggett, was deprived of that right.

In their brief Respondents specifically refer to Appellants arguments in her opening brief, for
example, “that Fifth Third does not have standing to foreclose on the parties’ note and mortgage
(R.pp.035-036; Appellant’s Initial Brief), that Fifth Third did not satisfy “conditions precedent”
to foreclose, and that she was denied due process”.

All of Respdndent’s arguments fail because Appellant was deprived of any right to assert her
issues, claims or defenses, and was deprived of her due process pursuant to the South Carolina
Constitution, when the December 1, 2016 hearing proceeded without her as stated above, and
stated previously in her opening brief (R.pp.038-040; Appellant’s Initial Brief). Respondent’s
entire argument that Ms. Liggett failed to preserve any issues for review is moot, due their own
failufe to make sure that an order denying Ms. Liggett’s. Motion for Continuance was properly
denied and entered into the Docket.

For these and other reasons, Respondent’s arguments fail and this case must be remanded and

re-heard by the trial Court.

ITl. Fifth Third did not prove standing to foreclose and did not have such standing.
Respondents also refer to Ms. Liggett’s Federal Lawsuit and subsequent dismissal in Section
IL. of their Statement of the Case (R.p.047; Respondent’s Initial Brief). That case is based upon a
TILA and “Reg. Z” Loan Rescission executed by Ms. Liggett. That case, even though dismissed,
will be further litigated in the independent court, and the issues arising from that Rescission will

be raised in the instant case upon reversal and remand of this case back to the Circuit Court.
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The validity of Respondent’s standing to foreclose or altematively, the lack thereof, is an issue

that must be remanded and fully litigated in the Lower Court.

CONCLUSION

Based on the foregoing, in addition to the arguments made in the opening brief, Appellant requests
that the Appellate Court reverse the trial Court’s Judgment against Appellant and remand to the

Lower Court for further proceedings in this action.

Respectfully submitted,

/\‘\L(HIM i\ivr\ M /%M
TRACY LYNN) LIGGETT) Pro se
225 Perry Road

Greer, SC 29651
864-999-6044
TracyliggettS(@att.net
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