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In accordance wIth thIS Court's Order of 10-5-11, Appellants hereby file a consohdated 

reply bnef m the five above-captIOned cases Respondents have filed two motIOns to dIsmIss the 

appeals m these cases, assertmg m theIr last motIon that Appellants used paragraph numbers, as 

opposed to page numbers ThIs Court ordered Appellants to file amended bnefs, to mclude page 

numbers, whIch they dId In theIr bnef, however, Respondents have done exactly the same thmg 

F or example, on pages 1, 6, 7, and 8, Respondents refer thIS Court to paragraph numbers, not page 

numbers As m the lower court, Respondents contmue to operate under a double standard 

whereby they adhere to a dIfferent mterpretatIOn of the rules than they seek to Impose upon 

Appellants Nevertheless, contrary to the posItIOns taken by Respondents, Appellants are able 

to ascertam what documents the Respondents reference and have responded herem accordmgly 

STATEMENT OF THE CASE 

Appellants reaffirm the Statement of the Case contamed m then bnefs m each of the five 

cases Respondents' Statement of the Case contams certam erroneous and misleadmg assertIOns 

Accordmgly, Appellants do not adopt the Statement of the Case set forth by the Respondents 

The first dIstortIOn m Respondents' Statement of the Case appears m theIr assertIon that 

"Appellants falsely state that Respondents dId not affirmatIvely plead statute ofhmitatIOns as to 

all claims m the Pmewood case" Respondents proVIde no CItatIOn to any portIOn of Appellants' 

bnef m support of thIS accusatIOn, perhaps thIS IS due to the fact that Appellants' bnef contams 

no such statement On page 1 of Appellants' bnef, the followmg language appears "Respondents 

answered on January 17, 2006, settmg forth a general demal and twenty-two affirmatl ve defenses 

mcludmg, mter alza, the statute of hmitatIOns, thIS defense speCIfically dId not mclude any of 

Appellants' claims subsequent to 1999" Appellants' statement IS not false, It IS taken dIrectly 

from the Respondents' Answer m the Pmewood case 

It IS clear from Appellants' Complamts, mcludmg Pmewood, that the baSIS of theIr claims 

for damages resulted from Respondents' failure to take any actIOn WIth respect to collectIOn of 
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the outstandIng note due to the Lnmted PartnershIp or retneval of partnershIp propertIes between 

the time the note matured In 1999 and the eXpIratIOn of the three-year statute of lImItatIOns penod 

thereafter In 2002 Paragraph 149 of Respondents ' Answer In PInewood states, In pertInent part 

"To the extent PlaIntIffs claim damages resultIng from (c) the failure of the general partners 

to take actIOn on behalf of the partnershIp prlOr to the 1999 promissory note becoming due, such 

claims are barred by the applIcable statute of lImItatIOns " (R ,p 638 ) (EmphaSIS added) Thus, 

Respondents clearly hmited theIr relIance on the statute ofhmitatIOns under theIr own language 

In thIS paragraph to claims relatIng to theIr failure to act prlOr to the maturity date of the note In 

1999 ThIs IS exactly what Appellants set forth In theIr ongInal Statement of the Case 

Paragraph 148 of Respondents' Answer states that "one or more of PlaIntiffs' claims are 

barred by the applIcable statutes ofhmitatIOn "(R, p 638, EmphaSIS added) ThIS paragraph 

clearly does not, as represented by Respondents, speCIfically apply to all claims of Appellants, 

It apphes only to "one or more" Had Respondents Intended for the statute ofhmitatIOns defense 

to apply to all claIms In the PInewood case, they could have so stated In theIr Answer, but chose 

not to do so Appellants' bnef accurately - not "falsely" - sets forth Respondents' statute of 

hmitatIOns defense 

In dISCUSSIng Respondents' motIOn for summary Judgment, from whIch the PInewood case 

was speCIfically excluded, Appellants' bnef stated at page 10 "These motIOns were based on the 

defense of the statute ofhmitatIOns and were hmited by Respondents to Palmetto, Roosevelt and 

Orleans As shown above the statute of hmltatlOns defense In Pinewood IS hmlted to 

Respondents conduct prlOr to November 1999" (EmphaSIS added) ThIS statement IS accurate, 

and contradICts Respondents' assertIOn that Appellants falsely represented theIr pOSItIon 

Respondents' Statement of the Case, In Footnote #2, contaInS an addItIOnal accusatIOn 

agaInst Appellants whIch has no baSIS In fact "Appellants falsely claim that Respondents' 

counsel inSisted that Appellants postpone the filIng of the Palmetto, Orleans, Roosevelt and 
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Pmewood case" (EmphasIs added) Agam, Respondents provIde no cItatIOn to any portIOn of 

Appellants' bnef m support of thIS accusatIOn, agam, Appellants' bnef contams no such 

statement Instead, It states on page 2 "Followmg the fihng of the ParkvIew case m 2003, 

counsel for the partIes agreed to postpone any dIscovery m the case, as well as the filmg of 

addItIOnal related cases, m order to pursue a unIversal resolutIOn for all cases mvolved" 

(EmphasIs added) ThIs IS consIstent WIth the posItIon mamtamed by the Appellants throughout 

thIS htIgatIOn In Appellants' submIsSIOns m connectIOn wIth the heanngs held on the statute of 

hmitatIOns Issue, correspondence between counsel for the partIes was presented These mcl uded 

(1) letter of8-5-03 from Respondents' counsel, confirmmg the "status quo" meetmg 
"to dISCUSS settlement of (ParkvIew), as well as potentIal causes of actIOn for 
Orleans Apartment, Palmetto, Roosevelt I and Pmewood ThIS meetmg wIll be 
for the purposes of attemptmg to settle all such claims " (R, P 2636), 

(2) letter of 1-19-04 from Appellants' counsel "Insofar as your suggestIOn of a stay 
of dIscovery IS concerned, we earher had agreed to stay all matters and keep the 
status quo pendmg receIpt of the appraisals and mediatIOn" (R, pp 2645-2646) 
(EmphasIs added) , 

(3) letter of 6-9-04 from Appellants' counsel "We had earlzer agreed to hold all 
motIOns, dIscovery, etc, m abeyance untIl after the medIatIOn m August (R, P 
2658) (EmphasIs added), 

(4) letter of 6-1 0-04 from Respondents' counsel to Beaufort County Clerk of Court 
re pendmg motIOn m the ParkvIew case, statmg "Attorneys Jar the partIes have 
agreed to postpone all motIons, dIscovery, etc, pendmg mediatIOn, 
Accordmgly, If thIS case, along WIth several others that have not beenjiled, are 
not resolved through medIatIOn, we wIll notIfy you and have the motIon restored 
for hearmg" (R, P 2662) (EmphaSIS added) 

ThIS correspondence corroborates Appellants' pOSItIOn concernmg eqUItable estoppel and 

a de Jacto tollmg agreement as stated m theIr bnefs, and refutes Respondents' claim that delay 

of the filmg of the cases m Palmetto, Roosevelt, Orleans and Pmewood was done at the zn51(jtence 

of the Respondents Appellants have always mamtamed that It was by agreement 

Respondents' Statement of the Case also asserts, "The partIes attempted to negotIate a 

compromIse of Appellants' dIsputed claIms and agreed to a mediatIOn, but nothzng more" As 

shown from the above correspondence, thIS statement IS erroneous Furthermore, It IS dIrectly 
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contradIcted by the sworn testImony of Respondents' former VIce-PresIdent, Mr Patnck Foye 

Q Do you recall an agreement that we would hIre someone to appraIse the 
propertIes, and then we would see If we couldn't get a medIatIOn set, that we 
could kmd of negotIate on It at that pomt? 

A I generally remember that, yeah 

Q Was It your understandmg that when we left the meetmg, that basIcally we were 
not gomg to proceed WIth any dIscovery m the ParkvIew case, and we were gOing 
to hold the status quo and filing of anything else untIl we could get Mr Denatto 
(SIC) or some appraIser hued and the cases medIated? (EmphasIs added) 

A I generally remember that That s my recoliectlOn of what happened (EmphasIs 
added) (See ExhIbIt 90, PendarvIs AffidavIt of 4-22-10, R ,pp 5738, I 3 - 5739, 
I 25,5740,11 10-19 ) 

Mr Foye's testImony shows that Respondents clearly agreed to do more than negotIate 

and medIate -they agreed" to hold the status quo and filmg of anythmg else" untIl the medIatIOn 

had taken place In lIght ofthese ObVIOUS mIsstatements by Respondents, Appellants declIne to 

adopt theIr Statement of the Case and rely upon the Statement of the Case m Appellants bnef 

ARGUMENT 

1 Non-PreservatIOn of Appellate Issues Respondents assert ObjectIOns to certam 

affidaVIts submItted to the lower court by or on behalf of Appellants Respondents argue that 

affidaVIts submItted after the lower court's sanctIOns order of 4-6-10 should not have been 

consIdered by the lower court, and cannot be consIdered by thIS Court (Respondents' bnef, p 

49 ) They also now challenge the content and eVIdentIary VIabIlIty of the affidaVIts (Ibid, p 77-

79) A reVIew of the record m thIS case demonstrates the fallacy of these pOSItIOns 

AffidaVIts of DavIs, BaIley, Rentz, PIke, Hodge, Reynolds, and HInnant were submItted 

pnmanly m support of Appellants' MotIon for Recusal and VacatlOn of Pnor Orders, thIS IS 

acknowledged by Respondents (Ibid, p 49, Footnote 48 ) The recusal/vacatIOn motIOn was filed 

March 30, 2010, prlOr to the Issuance of the sanctIOns order An affidaVIt from Appellants' 

counsel accompamed that motIOn, the other affidaVIts referenced above were submItted m support 

of the motIon thereafter, m accordance WIth SCRCP 6(d) All were submItted and were before 
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the lower court prior to the Issuance of the order denymg the recusallvacatIOn motIOn 

On Apnl 20, 2010, Respondents moved to stnke the aforesaid affidaVIts for the reasons 

WhICh they now argue m thIS appeal (R, pp 3809-3811 ) The lower court never ruled on 

Respondents' motion wIth respect to the affidaVIts Respondents never filed a motion under 

SCRCP 59 requestmg such a rulmg Furthermore, Respondents have not appealed any portIOn 

of the recusal/vacatIOn order Accordmgly, Respondents have not preserved the Issue of 

admISSIbIlIty and/or ViabIlIty of these affidaVIts for appellate reVIew, and they are precluded as 

a matter oflaw from assertmg thIS pOSItion m these appeals Cf, Wilder Corp v Wilke, 330 S C 

71,76,497 S E 2d 731,733 (1998) (an Issue cannot be raised for the first tIme on appeal, but 

must have been raised to and ruled upon by the tnal court to be preserved for appellate reVIew), 

AtlantiC Coast Buzlders and Contractors LLC v LeWIS, (SC Supreme Court, OpmIOn # 27044, 

deCIded 9-26-11) ("error preservatIOn has been a cntical part of appellate practice m thIS State for 

a long tIme, servmg to ensure, as noted by the ChIef Justice, that we do not reach Issues whIch 

were not ruled upon by the tnal court ") 

WhIle Respondents complam that affidaVIts were submItted by Appellants subsequent to 

the Issuance of the sanctIOns order on 4-6-10, Respondents nevertheless reference and deSIgnate 

for mclusIOn m the record on appeal affidaVIts and exhIbIts whIch theIr counsel submItted after 

that date Accordmgly, Respondents commItted the very acts whIch they assert were Improper 

on the part of the Appellants ThIS, of course, IS conSIstent WIth theIr "double standard" approach 

taken m the lower court and addressed m Appellants' bnefs 1 

Respondents' umque approach that the applIcable court rules should be mterpreted and applIed 
dIfferently to them than to theIr opponents contmued m these appeals By gammg the system 
through a non-mentonous motion to dIsmISS, Respondents were able to gam a sIgmficant 
advantage of several addItIOnal months to prepare theIr bnef, whIle Appellants have abIded by 
the rules and timely filed theIr bnefs m accordance WIth such rules 
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2 Statute of LImItatIOns Issue As stated m the bnefs of the partIes, the statute of 

lImItatIOns was an Issue m the proceedmgs before the lower court WhIle Appellants contended 

that It was only one of several Issues, Respondents focused on It as bemg vIrtually the only Issue 

and persuaded Judge Early to do the same Notwithstandmg that the Issue was raised as an 

affirmatIve defense by Respondents, they later claimed that the Issue was raised by Appellants 

merely by filmg theIr complamts, thIS argument was not made untIl Judge Early Issued an order 

denymg theIr motIon for summary Judgment based upon the statute of lImItatIOns defense (R, 

pp 38-39) Appellants' posItIOn concernmg thIS argument IS generally set forth m theIr bnefand 

IS adopted and mcorporated by reference herem (Appellants' bnef, pp 9-10) 

Respondents made speCIfic assertIOns m theIr bnef relatmg to the statute of lImItatIOns 

They sought dIsmIssal of Appellants' claims m these cases on two (2) separate occaSIOns before 

Judge Early (CI, R, pp 777-781,858-895) The arguments presented were essentially the same 

m both mstances, and resulted m demals of Respondents' motIOns In the first mstance, Judge 

Early's demal granted Respondents' addItIonal tIme to complete dIscovery (R, pp 33-37), but 

no sImIlar provlSlon was mcluded m the subsequent demal of summary Judgment (R, pp 38-

39) Respondents now assert that these orders resulted from "the murkmess Appellants 

successfully created as to the facts" (Respondents' bnef, p 10) As heremafter dIscussed, any 

"murkmess" was mserted by Respondents' attempts to obtam confidential pnvIleged mformatIOn 

from Appellants 

Appellants essentIally presented three arguments to the lower court m oppOSItIon to 

Respondents' motIOns FIrst, they contended that theIr claims, If subject to a three-year statute 

of lImItatIOns, were filed withm that tIme penod, 1 e , withm three years of the 2002 date that 

Respondents had m whIch to mitIate lItIgatIOn to collect the outstandmg notes and/or retneve 

partnershIp propertIes Although Respondents claimed that Appellants were on notIce of 

Respondents' mIsconduct m 2001, Appellants argued that thIS was not the cntena for accrual of 
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theIr claIms In essence, Appellants contend that theIr claIms would not accrue untIl they suffered 

a legally cogmzable mJury at the hands of the Respondents, and thIS dId not occur untIl the tIme 

expIred for Respondents to exerCIse theIr nght to mitIate htIgatIOn on behalf of the partnershIp, 

1 e , m 2002 Cf, Epstem v Brown, 363 SC 372, 610 S E 2d 816 (2005) Furthermore, contrary 

to Respondents' assertIOns, Appellants' retentIOn of counsel m 2000 was not for the purpose of 

mitIatmg htIgatIOn agamst Respondents based on the claIms m the cases sub judlce, but for the 

purpose of determmmg Respondents' mtentIOns concernmg recovery of partnershIp assets 

Second, Appellants contended that the respectIve partnershIp documents were executed 

under seal and thus subject to a 20-year statute ofhmitatIOns, whIch clearly had not expIred at the 

tIme of the filmg ofthese cases In support of thIS pOSItIon, an AffidaVIt of Laurance DaVIS dated 

9-30-06 was submItted (R, pp 2674-2777) ThIS affidaVIt contamed all pertment partnershIp 

documents m each of these cases as exhIbIts, together WIth a detaIled explanatIOn and hIStOry of 

each ThIS eVIdence clearly estabhshed that the documents were executed under seal m 

accordance WIth the laws of South Carolma, accordmgly, there was ample eVIdence before the 

lower court to support Appellants' pOSItIOn m thIS regard, contrary to Respondents' assertIOns m 

theIr bnef 

ThIrd, Appellants contended that Respondents were estopped from assertmg the statute 

of hmitatIOns as a defense to Palmetto, Pmewood, Orleans and Roosevelt Although 

Respondents, both before Judge Early and m theIr bnef m thIS Court, contmue to deny the essence 

of the agreement between counsel f01 the partIes, the eVIdence presented refutes theIr pOSItIon 

As prevIOusly shown herem, Mr Johnston's correspondence to Appellants' counsel and to the 

Beaufort County Clerk of Court are at odds WIth hIS pOSItIon that there was no "status quo" 

agreement The naIl m the coffin, however, came WIth the depOSItIOn testImony of Respondents , 

own VIce-presIdent, Patnck Foye, WhICh completely supports the pOSItIon of Appellants Clearly 

the agreement between counsel called for the wlthholdmg of the filmg of Palmetto, Orleans, 
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Pmewood and Roosevelt SUItS untIl appraisals could be done and the claims m all the cases 

medIated When It became apparent that Respondents were not gomg to proceed WIth the 

appraisals and medIatIOn m good faith, SUItS were filed m the four cases The lower court 

recogmzed that there were genume Issues of matenal fact for determmatIOn by a JUry 

3 DIscovery & PnvIlege Issues The lower court's dIsmIssal of Appellants' claims 

as part of ItS SanctIOns Order mvolved consIderatIOn of ItS pnor DIscovery and PnvIlege Orders 

The record reflects that the underlymg lItIgatIOn was proceedmg toward a tnal of the Parkvlew 

case, WIth a projected tnal date of May 2009 As noted m Appellants' bnef, Judge Early had 

Issued confllctmg rulmgs on dIscovery Issues whIch establIshed a "double standard" for the 

partIes, Appellants' counsel then elected to attempt to obtam eVIdence VIa depOSItIOns 

Respondents' counsel tned a dIfferent tact Faced WIth the demal oftheu summary Judgment 

motIOn and an Impendmg tnal date only months away, Respondents' counsel elected m August 

of2008 to up the ante WIth new discovery requests whIch (1) were aImed at securmg confidentIal 

commumcatIOns between Appellants and theIr counsel, as well as matenals protected by the 

work-product doctnne and (2) expanded the dIscovery emphaSIS from the ParkVIew case to 

mc1ude detaIled mformatIOn as to all cases The second goal succeeded m creatmg enormous 

problems for Appellants' counsel, who are both sole practitIOners WIth lImIted support staff The 

first goal created problems for the Appellants themselves, as It mvaded theIr nght to pnvIleged 

commumcatIOns WIth theIr counsel and theIr nght to protectIOn under the work -product doctrme 

Respondents' contentIOns as to the adequacy of Appellants' dIscovery responses as to non­

pnvIleged Issues are refuted by the eVIdence and record m thIS case Cj, Appellants' bnefs, pp 

22-28,47-48, PendarvIS AffidaVIt, R, pp 3882-5800 As noted m Appellants' bnef, the 2008 

dIscovery requests by Respondents went far beyond the hmits of dIscovery proVIded by the South 

CarolIna Rules of CIvIl Procedure Not only dId they seek pnvIleged mformatIOn not subject to 

dIscovery under SCRCP 26, they were mcredibly vague and broad, and reqUIred Appellants to 
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produce documents over a penod of tIme encompassmg several decades The requests mcluded 

mformatIOn relatmg to changes m tax laws dunng the 1980s, mformatIOn relatmg to subsequent 

purchasers of the respectIve propertIes WIth whom Appellants had absolutely no mvolvement, 

cnmmal actIvItIes or suspected cnmmal actIvIty at the propertIes or m the m1ll1edIate VICInIty of 

the propertIes, tax and estate plannmg mformatIOn and financial mformatIOn for the propertIes 

durmg the tIme they were bemg managed by Respondents, wIth no mvolvement by Appellants 

(R, pp 4667-4687) Respondents' dIscovery requests exceeded the bounds of dIscovery 

permItted under the rules of cIvIl procedure and should not have been sanctIOned Oncology and 

Hematology ASSOCIates ofS C v SeD HE C, 387 SC 380, 692 SE2d 920 (2010) 

GIVen the age and health of Appellants, theIr lack of mvolvement WIth the propertIes once 

Respondents became general partners, the fact that many of the ongmal partners from whom 

Appellants receIved theIr mterests were deceased, the breadth and vagueness of the requests, and 

the passage of so much tIme, they were presented WIth a VIrtually ImpossIble task (R, pp 3722, 

3738,3772,3777-3778,3752-3753,3612,3614) Nevertheless, Appellants produced thousands 

of pages of documents m response to the dIscovery requests and mformed Judge Early that they 

had produced everythmg m theIr posseSSIOn or control (R, pp 1004, 11 18-24, 1007, I 24-

1009,1 7, 1126 - 1128) Notwithstandmg such complIance, Judge Early dIsmIssed theIr cases 

based upon theIr faIlure to properly respond to Respondents' dIscovery requests As noted m 

Appellants' bnef, thIS was clearly an abuse of dIscretIOn and was not supported by the eVIdence 

The lower court's dIsmIssal of Appellants' claims for faIlure to dIsclose and/or produce 

mformatIOn or documents pnvIleged as work-product or confidentIal commUnICatIOns, as 

preVIOusly dIscussed m Appellants' bnef, also constItuted an abuse of dIscretIOn As noted m 

Appellants' bnef, both SIdes sought mformatIOn relatmg to commUnICatIOns and documents 

exchanged between theIr opponents and theIr counsel, the dIfference IS that Appellants sought 

mformatIOn and documents from counsel retamed to represent theIr lImIted partnershIps mother 
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matters, whIle Respondents sought mformatIOn and documents from counsel retamed to represent 

Appellants m the cases sub Judice Judge Early stated that he dId not "have the time and resources 

to go through all of the attorney-chent documents," and referred the prIvIlege Issue to the 

Honorable Gary E Clary, as "SpecIal Master" (Appellants' brIef, p 18) The order appomtmg 

Judge Clary IS entitled, "Order Appomtmg the Honorable Gary E Clary as SpecIal Master for 

ResolutIOn of SpecIfied DIscovery DIsputes" (R ,pp 44-46 ) The "specIfied dIscovery dIsputes" 

set forth m the order were the partIes' requests concernIng commUnICatIOns wIth the aforesaid 

lawyers The order provIded that Judge Clary was to "make hIS rulmg as to whether each such 

document IS subject to dIscovery and productIOn should be compelled" The scope of Judge 

Clary's authorIty was later expanded to mclude exammatIOn of documents from the Bryan Cave 

law firm, whIch had not been dIsclosed by Respondents prIor to the entry of the mitIal order 

appomtmg Judge Clary as "SpeCial Master" (R, pp 47-48) The latter order also reqUired that 

Judge Clary "prOVIde thIS Court WIth a Report settmg forth hIS findmgs and conclusIOns" 

Judge Clary revIewed each and every document submItted by the partIes WIth respect to 

the prIVIlege Issue, and Issued hIS findmgs and conclUSIOns on 2-9-09 (R ,pp 49-64) and 4-14-09 

(R ,pp 79-96) Based on ObjectIOns of counsel, Judge Clary further amended hIS findmgs and 

conclUSIOns on 4-22-09 (R, pp 97-99) The findmgs and conclUSIOns of Judge Clary speclfied 

the documents each party was reqUired to produce Although Judge Early InItlally adopted the 

findmgs and conclUSIOns of Judge Clary, he later Issued, at Respondents' urgmg and WIthout 

revIewmg a smgle document on Appellants' prIvIlege log, an order whIch SIgnIficantly reduced 

the number of documents Respondents had to produce and greatly mcreased the number of 

documents Appellants had to produce (R ,pp 103-113) PrIor to the entry of thIS order, 

Appellants mformed Judge Early of theIr behefthat the lower court lacked authOrIty to alter the 

rulmgs of the SpeCial Master, cItmg SCRCP 53 
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SCRCP 53 relates to "Masters" and "SpecIal Referees" Respondents' bnef asserts that 

thIS rule does not apply to the findmgs and conclusIOns of Judge Clary because the order 

appomtmg hIm referred to hIm as "SpecIal Master" TheIr posItIOn IS ObvIOusly based upon theIr 

recogmtIOn that SCRCP 53 would prohIbIt the alteratIOn of Judge Clary's findmgs and 

conclusIOns by Judge Early Appellants belIeve that, notwithstandmg the desIgnatIOn gIven to 

Judge Clary by Judge Early, It IS ObVIOUS that Judge Clary was to make the determmatIOn as to 

the productIOn of the documents claimed to be subject to pnvIlege Under SCRCP 53, Judge 

Clary's findmgs could only be altered by an appellate court, and such rule specIfically prohIbIts 

referrmg matters "for the purpose of makmg a report to the CIrCUIt court" Judge Early's 

alteratIOns of Judge Clary's findmgs and conclusIOns were mconsistent wIth SCRCP 53 and 

represent an abuse of dIscretIOn, accordmgly, Judge Early's order of7-28-09 should be vacated 

The key arguments advanced wIth respect to productIOn of documents claimed to be 

pnvIleged were the "at-Issue Waiver," "common mterest" and "dIvergence" arguments Judge 

Early determmed that Appellants had Waived theIr claim of pnvIlege by (1) merely filIng theIr 

complamts and (2) mcludmg language m two of the complamts concernmg Appellants' claim for 

damages as a result of delays encountered by conduct of the Respondents These are dIscussed 

m Appellants' bnef and the arguments contamed therem are mcorporated m thIS reply 

Respondents CIte vanous cases to support Judge Early's rulmg, but the fact remams that the cases 

CIted do not emanate from the appellate courts of thIS State, South Carohna has never adopted the 

theory that the mere filIng of a complamt places the statute of ImutatIOns at Issue so as to 

Imphedly Waive the attorney-chent pnvilege as to any mformatIOn or documents related to that 

Issue Respondents CIte and quote from a declSlon by a Umted States MagIstrate Judge m Cay 

of Myrtle Beach v Umted NatlOnal Insurance Company, 2010 US DISt LEXIS 89725 (8-27-10, 

DSC) Notwithstandmg the fact that thIS IS not precedent wIth respect to thIS Court, the case IS 

clearly dIstmgUIshable from the cases sub judlce It mvolves a claim by a mumcipalIty against 
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Its msurer for recovery of out-of-pocket costs man underlymg lawsmt, under a theory of bad faith 

The MagIstrate Judge determmed that the msurer had asserted a number of affirmatIve defenses 

m Its answer whIch "mjected Issues of law and fact contamed m the documents for whIch It 

seeks protectIOn" under a pnvIlege argument The court made It clear that the "bad faith" nature 

of the underlymg claim made the declSlon umque, because "an msurer' s thoughts and knowledge 

are at the center of a claIm for bad faith" The court also noted that the msurer's attorneys had 

commumcated and corresponded wIth the CIty m connectIOn WIth the nature and ments of the 

underlymg smt Under these facts, the MagIstrate Judge concluded that the msurer had waived 

the attorney chent pnvilege 

Iromcally, Cay of Myrtle Beach actually undermmes Respondents' posItIons m several 

key areas FIrst, the decIsIOn states, "The only exceptIOn to the attorney-chent pnvIlege 

recogmzed by the South Carolma Supreme Court mcludes commumcatIOn m furtherance of 

tOrtIOUS or fraudulent conduct" (CItmg State v Doster, 284 SE2d 218 (1981)) ThIs IS exactly 

the exceptIOn Appellants asked the lower court to adopt as part of theIr requests to get 

commumcatIOns between Respondents and counsel hIred for the partnershIps Second, the 

decIsIOn focused upon the "specIal relatIOnshIp between an msurer and ItS msured," comparmg 

It to a "fiduCiary relatIOnshIp" Agam, thIS mIrrors the posItIOn of Appellants m the lower court 

when they sought the aforesaid commumcatIOns It undermmes the "dIvergence of mterest" 

theory adopted by the lower court as a baSIS for rejectmg Appellants' request for the aforesaid 

commumcatIOns ThIrd, the decIsIOn rejected the "mere fihng" Waiver theory adopted by the 

lower court, statmg, "There IS no per se waiver of the attorney chent pnvilege sImply by a plamtIff 

makmg allegatIOns of bad faith" In short, CIty of Myrtle Beach supports Appellants' posItIOn m 

the lower court wIth respect to commumcatIOns between Re~pondents and partnershIp counsel 

As dIscussed m Appellants' bnef, there IS no basIs under South CarolIna law for the 

"dIvergence" theory adopted by the lower court m order to aVOId productIOn of the 
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commumcatlOns between Respondents and partnershIp counsel Respondents owed a contmumg 

fiduCIary duty to Appellants WhICh would not be obvIated SImply because they chose to engage 

m conduct WhICh placed theIr mterests above those of Appellants, mdeed, the very act of domg 

so was a breach of theIr fidUCIary duty For the lower court to hold, as dId Judge Early, that a 

generahzed threat of htIgatlOn by a smgle hmIted partner (Mr Wemberg) m a smgle hmIted 

partnershIp (Roosevelt) at a tIme when the present claIms could not pOSSIbly have accrued 

because the underlymg propertIes had not even been sold (1998) constltutes such a dIvergence of 

mterest as to msulate Respondents from theIr fidUCIary duty IS mmd-bogglmg It IS clearly an 

abuse of dIscretlOn and IS unsupported by the law of thIS State (Appellants' bnef, p 19) 

4 DIsquahficatlOnJRecusal Issue Confronted WIth the overwhelmmg eVIdence of 

lack of full dIsclosure of the extrajUdICIal relatlOnshIps eXIstmg between Judge Early, 

Respondents' counsel of record, and members of theIr famIhes, Respondents' bnef seeks to 

mmImIze the role of Respondents ' counsel Rosen and Infinger m the lower court (Respondents' 

bnef, p 71) They note that Mr Infinger "appeared only once m court" and that neIther Ms 

Rosen nor Mr Infinger SIgned any pleadmgs, letters, dIscovery, or documents filed WIth the court 

or Clerk" (Ibid) What Respondents fall to state to thIS Court IS that Mr Infinger and Ms Rosen 

were conSIstently lIsted as counsel for Respondents m documents presented to the lower court, 

and made no attempt to move before the lower court to be reheved as counsel, mdeed, they dId 

not seek to be removed as counsel of record untll these appeals were filed and pendmg m the 

Appellate Courts (CI, R, pp 2807, 2869, 47-48) They remamed counsel of record untIl 

reheved by thIS Court on 5-5-11 

The hstmg ofMr Infinger and Ms Rosen as counsel of record for Respondents, coupled 

WIth Respondents' new claIm that Mr Infinger and Ms Rosen had very httle mvolvement m the 

case, presents a perplexmg dIlemma for Respondents If, as now contended by Respondents, 

Rosen and Infinger had no mvolvement m these cases smce January, 2009, why dId they remam 
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counsel of record untIl the matters were no longer before Judge Early? Perhaps more Importantly, 

IftheIr mvolvement was as mmimal as now contended by Respondents, why were they ever lIsted 

as counsel of record at all? Were Mr Johnston, Mr Vick and Mr Belcher not able to represent 

Respondents wIthout the assIstance of Mr Infinger and Ms Rosen? If so, why was theIr 

mvolvement at the mmimal level now claimed by Respondents? What, other than their 

assoczatzon wIth Judge Early, dId these attorneys bnng to the table? Why was It Important for 

them to remam counsel of record as long as the cases were pendmg before Judge Early? 

Unfortunately, the answers to these questIOns remam unknown, as Judge Early specIfically demed 

Appellants' motIon to have these attorneys make a full dIsclosure on the record and for lImIted 

dIscovery concernmg thIS aspect ofthe case A reasonable person, presented WIth these facts and 

resultmg unanswered questIOns, would certamly have reason to questIOn the Judge's ImpartialIty 

Respondents' bnef attempts to belIttle the nature and number of relatIOnshIps between 

Judge Early, Respondents' counsel and members of theIr famIlIes In so domg, the bnef 

erroneously seeks to convey the ImpreSSIOn that Judge Early made an adequate dIsclosure of these 

relatIOnshIps throughout the lItIgatIOn, thIS IS SImply not true and IS not corroborated by the 

record For example, Respondents assert, WIth respect to the Ross/Rosen weddmg officIated by 

Judge Early, that" the bnde's parents provIded accommodatIOns to the entire weddzngparty, 

whIch mcluded Judge Early" (Respondents' Bnef, p 71, emphaSIS added) Respondents CIte a 

reference m the transcnpt of the 3-29-10 heanng as support for theIr statement A reVIew of the 

transcnpt CIted, however, shows that Judge Early's comments only related to acconunodatIOns 

proVIded to hImself and members of hIS famIly, and make no reference to accommodatIOns 

provIded for "the entIre weddmg party" The attempt to lessen the finanCial benefit provIded to 

Judge Early or hIS famIly by or on behalf of Respondents' counsel IS not supported by the record 

The relatIOnshIps between Judge Early, Respondents' counsel and members of theIr 

famIlIes are specIfically detaIled m Appellants' bnef Any reasonable person would VIew these 
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relatIOnshIpS as creatmg an appearance of Impropnety or a senous nsk of actual bIas, partIcularly 

when coupled wIth the facts that (1) Judge Early never dIsclosed them on the record until 

Appellants moved that he do so, (2) the dIsclosure whiCh he dId make on the record, as noted m 

Appellants' bnef, was eIther mcomplete or maccurate, (3) Judge Early declmed to reqUlre 

Respondents' counsel to make a dIsclosure ofthe relatIOnshIps under oath, and (4) Judge Early 

refused Appellants' request to conduct limIted dIscovery WIth respect to these relatIOnshIps 

Respondents' bnef rehes extensIvely upon the reqUlrement of estabhshmg actual bIas or 

prejUdICe m order for a party to prevail on a motion for dIsqualificatIOn or recusal (Respondents' 

bnef, p 73-77) In denymg the motion for recusal, Judge Early adopted Respondents' pOSItion 

that a showmg of actual biaS or prejUdICe was reqUlred (R, pp 148-152) Appellants' bnef CIted 

the Code of JudICIal Conduct and the Umted States Supreme Court case of Caperton v Massey, 

129 S Ct 2252 (2009) as authonty for the proposItIOn that the judge's rulmg was based upon an 

error of law, Respondents understandably seek to mimmize or dIstmgUlsh these authonties 

(Respondents' bnef, p 77-77) The fact remams, however, that the ImposItIOn of the reqUlrement 

of demonstratmg actual bIas or prejUdICe depnves most litigants of any reahstIc abIhty to effect 

the recusal or disquahficatIOn of a judge As such, thIS reqUlrement IS dIrectly at odds WIth the 

language of both the Code of JudICIal Conduct and Caperton 

While Respondents seek to hmit the holdmg m Caperton to ItS specIfic facts, and rely 

almost exclUSIvely upon language m the case referencmg an "average judge," thIS Court should 

reject thIS pOSItIOn and should follow the reqUlrements of Caperton In thIS regard, a more 

detaIled analYSIS ofthe Caperton deCISIOn and the Code of JudICial Conduct IS warranted JustIce 

Kennedy's opmIOn m Caperton held that an appellate judge m West V Irgmia was disquahfied on 

constitutIOnal due process grounds from sIttmg on a case mvolvmg a financIal contnbutor to hIS 

electIOn campaign Respondents rely upon the fact that the campaign contnbutIOn was 

slgmficant,l e , $3,000,000 00 (Respondents' bnef, p 76) However, the amount mvolved was 
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not per se detennmatIve of the court's declSlon Indeed, the court specifically adopted language 

from one of Its earlIer deCISIOns, requmng judges "to hold the balance mce, clear and true" and 

to dIsqualIfy themselves when presented wIth "a pOSSIble temptatIOn" to deviate from thIS 

standard Caperton supra, at 2264, quotmg Tumey v OhIO, 273 US 510, 532 (1927) Tumey 

mvolved only $1200 m financial benefit, yet found that lack of dIsqualIficatIOn by the affected 

judge resulted m a demal of constItutIOnal due process Notmg that the small amount mvolved 

would probably not affect the judgment of "men of the hIghest honor," Tumey nevertheless 

reqUIred dIsqualIficatIOn for "every procedure whIch would offer a pOSSIble temptatIOn to the 

average man as a judge whIch mIght lead hIm not to hold the balance mce, clear and true " 

Tumey, at 532 Whether or not Judge Early's acceptance of finanCIally beneficIal favors by or on 

behalf of Respondents' counselor members oftheu famIlIes actually mfluenced hIS decIsIOns m 

these cases IS Immatenal m lIght of the decIsIOn m Caperton, all that need be shown IS a 

lIkelIhood that he would "feel a debt of gratItude" to that party Caperton supra, at 2262 As 

noted m Appellants' bnef, Judge Early felt enough of "a debt of gratItude" to Mr Johnston's 

brother for mVItmg hIm on the fishmg tnp that he took hIm and hIS WIfe to dmner 

Caperton and Tumey both represent dIsqualIficatIOns reqUIred under the due process 

clause of the Umted States ConstItutIon Caperton speCIfically adopts the Code of JudICIal 

Conduct language provIdmg for JUdICial dIsqualIficatIOn where there IS "an appearance of 

Impropnety," proof of actual bIas, prejUdICe or mIsconduct IS not reqUIred As noted m 

Appellants' bnef, an objectIve "reasonableness" test supplants the sUbjectIve reqUIrement of 

actual bIas or prejUdICe heretofore reqUIred by the appellate courts of thIS State Appellants' 

posItIOn m thIS regard IS supported by legal scholars and the Amencan Bar ASSOCIatIOn 

As preVIOusly dIscussed m Appellants' bnef, Judge Early's order denymg Appellants' 

motIon for recusal lIkened hIS SItuatIOn to that mvolvmg another judge, an ObVIOUS reference to 

the hIghly publICIzed case mvolvmg fonner FamIly Court Judge Segars-Andrews As pomted out 

Page 16 of 25 



m Appellants' bnef, such reference demonstrates an abuse of dIscretIOn for consIderatIOn of 

matters outsIde the record, It also provIdes mSIght mto the present disquahficatIOnirecusalissue 

South Carohna Law Professor Nathan M Crystal suggested m 2010 that, m hght of the Segars-

Andrews case, the South Carohna Supreme Court should "reconsIder the prejUdICe standard for 

reVIew of dIsqualIficatIOn decIsIOns" Crystal, The Segars-Andrews Case - Lookmg to the Future, 

S C LAW, May, 2010 at 8 Professor Crystal speCIfically noted, as detailed m Appellants' bnef, 

that "prejUdICe IS almost ImpOSSIble to prove" Ibid 

Professor Crystal's suggestIOn IS amphfied by the Amencan Bar ASSOCIatIOn's (ABA) 

Standmg CommIttee on JudIcIal Independence's report to the House of Delegates m May, 2011 

In that report, "the Amencan Bar ASSOCIatIOn urges states to estabhsh clearly artIculated 

procedures for JudIcIal disquahficatIOn determmatIOns, and prompt reVIew by another judge 

or tnbunal of demals of requests to disquahfy a judge" The ABA speCIfically references the 

Caperton declSlon, as well as ItS own "JudICial DisquahficatIOn Project," whIch began m 2007, 

and IS consIstent WIth Appellants' posItIon The report speCIfically approves the ObjectIve test 

for recusal set forth m the Code of JUdICial Conduct WhICh was adopted m Caperton, and notes, 

"ApprOXImately 10 states have proposed new JudICial dIsqualIficatIOn rules smce Caperton was 

handed down" Ibid, P 2, Fn 6 Commentmg on the need to enhance the publIc's perceptIOn of 

a fair and ImpartIal court system, the report states 

Appearances matter because the pubhc's perceptIOn of how the court's are 
performmg affects the extent of ItS confidence m the JudICial system And pubhc 
confidence m the JUdICial system matters a great deal Pubhc confidence m our 
JudICial system IS an end m Itself Ibid p 2 ,Fn 7, quotmg from ABA, Justice m 
Jeopardy Report o/the CommiSSIOn on the 21" Century Judlczary, 10 (2003) 

The ABA report speCIfically dIscusses Caperton and ItS rejectIOn of the actual biaS or 

prejUdICe reqUIrement adopted by Judge Early, findmg that an "objectIve nsk of actual bIas" 

represents a "constItutIOnally mtolerable" sItuatIOn, requmng disquahficatIOn Ibid, p 3 The 

ABA report prOVIdes recommended changes for states WhICh have Imposed the "actual bIas or 
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prejUdICe" reqUIrement for recusal or dIsquahficatIOn The report also references Caperton's 

holdmg that "the due process clause demarks only the outer boundarIes of JudIcIal 

dIsquahficatIOns," Its favorable references to the Code of JudICIal Conduct as "mamtammg the 

mtegnty of the JudIcIary and the rule oflaw," and Its dIstmgUIshment of the "constltutIOnal floor" 

estabhshed by the due process clause versus the "ceIlmg set by common law, statute or the 

professIOnal standards of the bench and bar" Ibld, quotmg Caperton at 2266 and 2267 and Bracy 

v Gramley, 520 U S 899, 904 (1997) Thus, the report recogmzes, as does Caperton, that the 

Code of JudIcIal Conduct reqUIres less of a showmg and, a jortlOn provIdes greater protectIOn 

to htIgants than the hIgher standard reqUIred to estabhsh a due process vIOlatIOn 

The ABA report makes certam suggestIOns to states, such as South Carolma, whIch wIll 

need to modIfy theIr recusalldIsquahficatIOn reqUIrements m hght of the Caperton decIsIOn The 

report recogmzes as a worst case scenano the sItuatIOn eXIstmg m the cases sub jUdlCe whereby 

"a vanety of substantIve or procedural matter (e g motIOns to dIsmISS, dIscovery dIsputes) may 

be deCIded by a Judge who, It later turns out, should not be presIdmg over the case" Ibld, P 6 

In order to aVOId such a sItuatIOn, the report notes that "dIsquahficatIOn can be effected m 36% 

of the States by so-called 'peremptory challenges' Such challenges permIt dIsqualIficatIOn 

wIthout the requIrement of any showmg of cause Once the challenge IS filed, SubstItutIOn of 

another judge follows automatIcally WIth no further proceedmgs reqUIred" Ibld The report does 

not reject dIsquahficatIOn for cause m non-peremptory challenge states but suggests as part of 

such procedure that a movant submIt an affidaVIt together WIth a motlon, If the affidaVIt IS m 

proper form and meets the procedural reqUIrements m effect, "the Judge must grant the motIOn" 

Ibld, p 8 Under thIS arrangement, the motlon for dIsquahficatIOn "must be predIcated on the 

default standard [as set forth m the Code of JUdICIal Conduct] (1 e , that the judge's ImpartIahty 

may reasonably be questIOned) or on speCIfic factual baSIS for dIsquahficatIOn" Ibld These 

mclude those set forth m the Code of JudICIal Conduct, mcludmg "dIsquahficatIOn where the 
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judge has a bias concernmg a party's lawyer" Ibzd 

DIrectly on pomt to thIS dIscussIOn IS a recent artIcle by South Carolma School of Law 

Professor John P Freeman Freeman, Appearance of Improprzety, Recusal and the Segars-

Andrews Case, 62 S C L Rev 485 Professor Freeman specIfically details the declSlon m 

Caperton, ItS effect upon the disquahficatIOn reqUIrements m South Carolma m general, and the 

Segars-Andrews case m partIcular As Professor Freeman notes, Caperton Illustrates "that a 

judge's faIlure to recuse can have due process ramIficatIOns (and) also calls mto questIon the legal 

test used by South Carohna's appellate courts " Ibzd, p 487 

Professor Freeman states, "Under the appearance of Impropnety test, It lS well estabhshed 

and understood that proof of actual mIsconduct IS not reqUIred The ratIOnale for keepmg the 

admIttedly vague appearance standard for JudIcIal conduct IS that 'judges represent the system as 

a whole and must be both nght-actmg and nght-appearmg '" Recogmzmg Caperton's adoptIOn 

of thIS test, Professor Freeman dIscusses JustIce Kennedy's recItatIOn of "objectIve standards that 

reqUIre recusal when the probablhty of actual bias on the part of the judge IS too hIgh to be 

constItutIOnally tolerable" Ibzd, p 490 Under Caperton, proof of a hIgh probablhty or senous 

nsk of actual bIas, rather than actual bIas Itself, "not only JustIfies recusal, but also provIdes 

grounds to recuse under the Due Process Clause" Ibzd, p 491 Freeman pomts out that 

Caperton holds that the showmg needed to estabhsh a due process VIOlatIOn, whIle less than the 

"actual bias or prejUdICe" reqUIrement currently Imposed by South Carolma, IS stlll greater than 

the showmg reqUIred under the reasonableness standard of the Code of JudIcIal Conduct Justlce 

Kennedy pomts out that states adhenng to the reasonableness standard wIll normally resolve 

recusal dIsputes under that approach as opposed to a due process argument "Because the codes 

of JUdICial conduct provIde more protectIOn than due proce~s reqUIres, most dIsputes over 

disquahficatIOn wIll be resolved wIthout resort to the ConstltutIOn" Caperton, supra, at 2267 
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In terms of the effect of Caperton upon the dIsqualIficatIOn procedures used m South 

Carohna, Professor Freeman analyzed the Segars-Andrews case to Illustrate the fact that South 

Carolma's "actual bias or prejUdICe" reqUIrement runs contrary to the holdmg m Caperton 

"Caperton wIll have a dIrect Impact on appellate standards that reqUIre proof 
of actual bias m order to overturn a lower court judge's refusal to recuse It 
dIrectly calls mto questIOn the valIdIty of Simpson v Slmpson,2 whIch held that 
a complamant must make a showmg of actual prejUdICe m order to overturn a trIal 
court judge's refusal to recuse Caperton rejects any reqUIrement that a party 
present on appeal some proof of actual bIas or prejUdICe m order to wm a reversal 
premIsed on a lower court judge's failure to recuse ThIS result, tIed to due 
process reqUIrements, plamly amounts to lowerIng the bar for proof of unethIcal 
conduct UnquestIOnably, provmg that ajudge IS subject to a serIOUS rIsk of bIas 
IS far eaSIer than provmg that the judge's rulmg actually was affected by bIas 

Smce proof of a serIOUS rzsk of JudICIal bIas establIshes a due process VIOlatIOn 
under Caperton the need for a showmg of actual prejUdICe m order to wm a 
recusal case m South Carolma IS a reqUIrement that has m effect been overruled 
ThIS result IS only faIr After all, why should a htIgant whose trIal has been tamted 
by the judge's VIOlatIOn of the appearance of ImprOprIety standard have to prove 
somethmg more than that m order to prevaIl on appeal? Ibid, pp 494-495 

The Freeman artIcle dIscusses the Segars-Andrews SItuatIOn m great detail The JudICIal 

MerIt SelectIOn CommISSIOn, notwithstandmg that the South Carolma Court of Appeals upheld 

Judge Segars-Andrews' deCISIOn not to recuse herself, nevertheless determmed that she should 

have done so m order to aVOId an appearance of ImprOprIety SpeCIfically, the CommISSIOn 

determmed that, as contended by Appellants m these cases, there should have been a "full and 

prompt dIsclosure to the partIes who then would have had a rIght to agree or dIsagree on remIttal 

of disquahficatIOn" Ibid, P 506 It was noted that, when a dIsclosure was finally made, It was 

done much later than It should have been, thus aggravatmg the perceptIOn of ImprOprIety The 

CommISSIOn's declSlon was appealed to thIS Court, WhICh demed the judge's request for relIef 

Segars-Andrews v Judlczal Merzt SelectIOn CommiSSIOn, 387 SC 109,691 S E 2d 453 (2010) 

The CommISSIOn adopted the ObjectIve reasonableness test stated m the Code of Judlual 

Conduct and mandated m Caperton Importantly, "all members of the CommISSIOn concluded 

2377 SC 519, 660 S E 2d 274 (Ct App 2008) 
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that there was an appearance of Impropnety m Judge Segars Andrews's handlmg of Mr 

SImpson's dIVorce case" Ibld ,p 510 The comments of CommISSIOn ChaIrman Senator Glenn 

F McConnell are partIcularly mformatIve 

We cannot dIscount what Mr SImpson reasonably belIeves, especIally when the 
cIrcumstantIal eVIdence could readIly JustIfy that belIef Any reasonable person 
m the publIc m SImIlar CIrcumstances could also belIeve that JustIce m thIS case 
was not admmlstered faIrly ThIS IS the test enuncIated m the commentary to 
Canon 2A ThIS appearance of Impropnety leads to lack of faIth m the system, 
and the CommIsSIOn must endeavor to ensure that the publIc beheves that 
JustIce wIll be admmlstered m an even manner WIthout regard to who appears m 
the court or who represents them Ibld, P 509-510 

The "appearance of Impropnety" test employed by the CommIsSIOn, embraced by the 

Code of JudICIal Conduct and mandated by the Umted States Supreme Court IS the proper test for 

determmmg dIsqualIficatIOn or recusallssues Contrary to the assertIOns of Respondents, whIch 

were adopted by Judge Early, proof of actual bIas or prejUdICe should not be reqUIred As 

demonstrated m Appellants' bnef, there IS ample eVIdence of such actual bIas or prejUdICe 

5 MIsrepresentatIOns On numerous mstances, Respondents have asserted m theIr 

bnefthat Appellants have mls-charactenzed and/or mIsrepresented eVIdence to thIS Court and to 

the lower court Appellants vIgorously dIspute these assertIOn" On pages 6 and 7 oftheu brIef, 

Respondents assert, "Appellants' attorney was well aware of the tollmg agreements and SUlts" 

filed by Respondents' counsel Johnston WIth respect to the Pmewood case (EmphaSIS added) 

In support of thIS assertIOn, they reference ExhIbIt G of Johnston AffidaVIt dated 6-7-10 An 

exammatIOn of that document, as well as the other documents submItted to the lower court by 

Respondents concernmg thIS Issue, demonstrates that Mr Johnston dId not mform counsel for 

Appellants of the eXIstence of the two SUItS whIch he had filed untIl 11-14-07, dUrIng the 

depOSItIOn of the 30(b)(6) WItness m that case (R, pp 5859, 5816) WhIle Mr Johnston 

mformed Appellants' counsel of hIS mtent "to obtam an addItIOnal extenSIOn of the Tollmg 

Agreement" m pnor correspondence, he never mentIOned the filIng of the SUItS untIl 11-14-07, 

two years after the last of the SUltS had been dlsmlssed 
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Respondents go to great lengths m theIr bnef attemptmg to Justify the conduct of theIr 

counsel wIth respect to the ultImate sale of the Pmewood property (Respondents' Bnef, pp 5-8 ) 

WhIle they reference certam negotIatIOns entered mto on behalf of the partnershIp by Mr 

Johnston, they fall to mentIOn the numerous contmumg requests for mfOlmatIOn concernmg those 

negotiatIOns made to Mr Johnston by Appellants' counsel, as well as the lack of mformatIOn 

provIded wIth respect to those requests (Cf, R ,pp 5826-5827) They also fall to note that the 

ultImate sale of the property was for less than the appraIsed value (Cf, R ,pp 2655-2656,5824-

5825) IrrespectIve of these omISSIOns, however, Appellants mamtam that the filmg of the 

lawsUIts by Mr Johnston represents knowledge on the part of Respondents as to exactly what 

should have been done m each of these cases - counsel retamed to represent the vanous 

partnershIps for the purpose of retnevmg partnershIp assets should have tImely mstItuted 

htigatIOn m order to accomphsh that purpose The problem wIth the Pmewood lawsUIts mstItuted 

by Mr Johnston IS that Respondents ObvIOusly never mtended to pursue the claims set forth m 

the lawsUIts As shown m Appellants' bnef, neIther of the lawsUIts were ever served after havmg 

been filed and were ultImately voluntanly dIsmIssed by Respondents' counsel Most Importantly, 

the lawsUIts were dIsmIssed nearly two years before the property was ultImately sold or before 

Respondents' counsel mformed Appellants of theIr eXIstence Dunng thIS penod of tIme, the 

partnershIp lost the negotIatmg advantage whIch would have been avaIlable under the two 

laWSUIts, and the eVIdence mdicates that the appraised value of the property, whIch was obtamed 

by Respondents, had declmed from $900,000 00 to $525,000 00 (R, P 5824) 

One of the more egregIOUS mIsrepresentatIOns made by Respondents m theIr bnefto thIS 

Court deals WIth theIr attempt to dIscredIt Appellants' assertIOns relatmg to the management fee 

kIckback scheme employed by Respondents WIth respect to vanous properties, mcludmg those 

mvolved m these appeals (Respondents' bnef, p 78-79) SpeCIfically, Respondents make the 

followmg assertIOn "None of the propertIes here were mvolved, nor were any Respondents, 
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except as a result of the subsequent acqUIsItIOn of NHP" Ibld, P 79 ThIs statement IS 

mcomplete and misleadmg, as shown by the eVIdence submItted m the lower court, pnor 

submIssIons to thIS Court, and Respondents' own documents (Cf, R, pp 3739-3740, 

Appellants' Return to Respondents' MotIOn to Stay TIme LImIts, etc ,7-25-11, Ex 4, AmReal 

#015538) ThIS documentatIOn clearly reveals that (1) AIMCO's subsIdiary NHP was receIvmg 

management fee kickbacks labeled as "supervISOry management fees," (2) these mcluded 

partnershIps m whIch NHP affihates were actmg as general partner, and (3) the ParkvIew, 

Palmetto, Roosevelt and Orleans partnershIps were mcluded m those propertIes WhIch mvolved 

the "supervISOry management fees" (Appellants' Return to Respondents' MotIon to Stay Time 

LImIts, etc ,7-25-11, Ex 4, AmReal #015538, Ex 2) These documents also clearly support 

Appellants' pOSItIon that Respondents were more concerned WIth the government's mvestIgatIOn 

concernmg these Illegal fees, and the resultmg devastatmg economIC effect WhICh It was havmg 

on Respondents' pendmg 2530 apphcatIOns relatmg to all of then propertIes, than they were WIth 

then fidUCIary dutIes to the Appellants (R, pp 1487-1488) 

The vahdity of Appellants' pOSItIon was specIfically acknowledged m a memo from the 

Bryan Cave law firm, the same firm hIred by Respondents under the gUIse of recovenng assets 

for these partnershIps Appellants' Return to Respondents' MotIon to Stay TIme LImIts, etc ,7-

25-11, Ex 2) Contrary to Respondents' assertIOns m theIr bnef, Appellants have made no 

mIsrepresentatIOns concernmg the conflIct of mterest created by Respondents TheIr statement 

that Appellants' pOSItIon regardmg thIS conflIct has "no baSIS m fact" and "IS an emgma" are 

totally dlSlngenuous Respondents' mherent conflICt between gettmg themselves out of the 

cnmmal and potentially economIcally devastatmg SItuatIOn WIth HUD over the kIckback scheme, 

on the one hand, and satIsfYmg then fidUCIary obhgatIOns to Appellants under these hmited 

partnershIps on the other, was clearly known to and apprecIated by Respondents As Appellants 

have mamtamed throughout thIS htigatIOn, thIS was the true reason why Respondents dechned to 
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fulfill theu fiducIary oblIgatIOns to Appellants by recovenng the subject propertIes, and why they 

VIOlated theIr fiduCIary dutIes of full dIsclosure concernmg theIr conflIct of mterest Indeed, the 

eVIdence adduced dunng dIscovery m the lower court shows that AIMCO's own employees 

admItted as much to Boston Fmanclal Group employee Ford Von WeIse (R, pp 1487-1488) 

Respondents also have mIsrepresented Appellants' knowledge and pOSItIOn WIth respect 

to the Issue of dIsqualIficatIOn and/or recusal of Judge Early On page 70 of theIr bnef, they state, 

"As the record clearly shows, Appellants were not bothered by Judge Early's 'relatIOnshIps,' 

whzch they knew about for years, untIl he mformed them of the Impendmg dIsmIssal of theIr 

claims " (EmphaSIS added) Contrary to thIS assertIOn, the record "clearly shows" exactly the 

OpposIte As shown m Appellants' bnefs, as well as the transcnpt of the March 29, 2010 heanng 

and Appellants' submIssIOns to the lower court, Judge Early had made no dIsclosures on the 

record of any of hIS relatIOnshIps WIth Respondents' counsel, and had only made bnef comments 

off the record concernmg hIS fishmg tnp WIth Mr Johnston's brother, hIS officIatmg at the 

weddmg ofMs Rosen, and hIS pnor relatIOnshIp WIth Mr Infinger (See Appellants' bnef, p 31-

50) These were clearly not full and complete dIsclosures, and certamly dId not mclude the close 

relatIOnshIp between members of the Judge's famIly and the famIly of Respondents' counsel 

(Ibzd) To claim that Appellants had known about these relatIOnshIps "for years" IS a complete 

dIstortIOn of the record If Appellants possessed the knowledge represented by Respondents m 

theIr bnef, and If they "were not bothered" by the ImplIcatIOns of such relatIOnshIps, they would 

have had no need to request a full dIsclosure on the record by Judge Early, or to request that 

Respondents' counsel make a SImIlar dIsclosure under oath, or to request permISSIOn to conduct 

lImIted dIscovery m order to determme the true nature of such relatIOnshIps They certamly would 

not have felt the need to Issue a subpoena to the Fnpp Island Resort m order to obtam mformatIOn 

whIch they would have already had 
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CONCLUSION 

For the reasons set forth m Appellants' bnefs and thIS Reply, the sanctIOns of dIsmIssal 

of Appellants' cases and ImposItIOn of attorneys' fees should be reversed Furthermore, the other 

orders of Judge Early whIch are subject to these appeals should be reversed and/or vacated, as 

they are clearly the result of abuses of dIscretIOn, or are tamted by the bIas and prejUdICe 

demonstrated WIth respect to the relatIOnshIps between Judge Early, Respondents' counsel and 

members of theIr famlhes Fmally, m hght of the Caperton declSlon, thIS Court should 

ImmedIately vacate the "actual biaS or prejUdICe" reqUIrement WIth respect to disquahficatIOn or 

recusallssues mvolvmgjudges m thIS State As Professor Freeman noted, "Caperton performed 

a great serVIce, makmg It eaSIer for htlgants and revlewmg courts to protect agamst contammatIOn 

of the JudICIal process After Caperton It would be mcongruous for appellate courts to reqUIre 

htlgants attackmg ajudge's fat lure to recuse on ethIcal grounds to prOVIde a greater quantum of 

proof than what they would need to estabhsh a due process VIOlatIOn Caperton WIll aSSIst the 

recusal process by permlttmg a judge decldmg a recusal motIOn to do the nght thmg and step 

aSIde on appearance grounds WIthout concedmg that there are grounds for provmg actual biaS 

ThIs IS because Caperton mstructs that conduct sufficIent to cause a judge to 'feel a debt of 

gratItude' to one SIde can tIP the scale and thereby create an appearance of Impropnety" 

Freeman, supra, at 512 
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