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Third-Pérty Plaintiff

| .l : PMC’LLC ;

- _ fThIs vmatter cc;mes before the Court on a Motion to EIlfércé :Séttl'errien:t O.rder'ﬁle.d by |
3 Plairiﬁtiffs on April 28, '2017. A hearing was held before thé under'signed‘ on Jﬁné i14, 2017.
vBlasve'd'on my review of the file, the subnjissions of the parties, the afguments of counsel for the
'pérties and tIxe applicaEle substantive and procedural laW, the Céurt DENIES I’I_aintiffs’ Motion
i .t&)'Enfo'rc;e Séttlerﬁent Order I‘or th;: reasoIls set forth below. .‘ ) o
F ACTUAL AND PROCEDURAL BACKGROUND
On June 1, 2006 Peter Miller, Mary Alice Miller (collectlvely, the “Mlllers”) Mary

-_A'vl.iée Mlller_ as Trustee of the Mary Alice Miller Living Trust'(‘j‘Trust’.’) and Miller Groqp



o _'Propettles LLC (“Mrller Group ) made, executed and dellvered to Defendant Marllyn J Drllon o

R (4 ‘D]llon”) a Promlssory Note (“Note”) in the orrgmal prmc1pal sum of Three Hundred Slxty

' 1.": Tho_usand and 00/ IOOs: V($36O,’000.00)Adollars. Said Note provrded for _payment of all sums due

. thereunder to.be paid on May'31 2009. To better secure the sums extended as evldenced: by the

: .:Note a Mortgage (¢ Mortgage”) dated February 5, 2008 was executed and recorded on February '

.‘7 2008 in Book S650 at page 250. Said Mortgage is a valid lren on certain real property located '
in Charleston South Carolina (“Property”).

| - On March 23, 2012, Miller Group made, executed and delivered to Dlllon a Modlﬁed '

| Promrssory Note (“Modlﬁed Note”) in the principal sum of Four Hundred Thlrty Four Thousand

x _,Frfty Nme and 00/ lOOs ($434 059.00) dollars Said Modified Note provnded for 1nterest at a rate

- of seven percent (7%) per annum and for monthly payments to be in the amount of Two

| : lhousand Five Hundred Thlrty-Two and 01/100s ($2,532.01) dollars. The Modified Note had a

| _.;_.term of one (l) year with a balloon of the unpaid: balance bemg due on May 1 2013. :

Co_ncurrent w1th the execution of the Modified Note, a Modlhcatlon of Mortgage Agreement

.' (“Mortgage Modiﬁcation”) was recorded on July 11, 2012 in Book ~D263 at page 507. This

- :Mortgage ’-Modiﬁcation memorialized the terms of the Modified Note and re-afﬁrmed_ the

.. , Mortgage asése__c;urity for same.
. 'Thereat‘ter the Loan wentunpaid for a long period ;oifi it:ime No:payment':wzas' :made at

maturlty Prior to Defendants commencing a toreclosure action, the Plamtltfs 1nst1tuted this

| f-jmatter by the tlllng of a Lrs Pendens Summons and Complamt by the Plamtrffs on .lune 15, '

- o 20] 5 The Complamt alleges inter alza a cause of actron for Declaratory Judgment Defendants .
- 'Dlllon and JLI Assocrates LLC (“JLJ’) (collectlvely “Defendants) ﬁled an Answer

f_'vCounterclalm Cross Clalm and Thlrd Party Complaint (‘Answer”) on September l7 2015




: Defendants Answer ?generally denies' the allegations of the Cornplaint ‘asserts \'/arious."

o '-_afﬁrmatrve defenses and further asserts clalms agamst Plamt1ffs and PMC for foreclosure of that

_ certaln_ Mortgage held_ by Dillon.

_Mediation was held, resulting in a Consent Settlement Order (“Settlement Order”) being

" ehtered on September 12, ‘2016. Under the terms of the Settlement Order each of the parties had

e _.f“certam obllgatlons most of which were the responsrblllty of the Plamt|ffs and PMC Plamtrfts

. : ﬁled the mstant Motlon to Enforce Settlement Order on Aprrl 28 2017
| ANALYSIS |

o Plamtlffs seek to compel performance of the Settlement Order to requrre Delendants to
.:'execute a Real Estate Purchase Agreement submltted by CRM Agency, LLC a Georgla llmtted :
‘. liability company of Wl’llCh Plamtlff Cynth1a Miller is the managmg member Defendants argue

| performance should not be compelled because (1) the Real Estate Purchase Agreement violates

N :bl the terms of the Settlement Order and (2) Plamtlffs own breaches of the Settlement Order

'?preclude such enforcement The Court agrees w1th Defendants and for the followmg reasons '
" '-'_ _ finds that the denial of the Motion to Enforce Settlement Order is merlted. :

: l The Real Estate Purchase Agreement does not comply with the Settlement Ord'e'r.

2 The partles drsagree as to whether the Real Estate Purchase Agreement comphes with the -

Ll "Settlement Order Based on a consrderatlon of the language ot the Settlement Order the Court

ﬁ'nds' the Real Estate ‘Purchase Agreement does not comply with several- provisions- of .the
Settlement Order.
First, Plaintiffs did not provide a loan commitment or a ratified contract as stlpulated by

the Settlement Order.” Mutual assent is a longstanding principle of contract law. See Prestwick -

L Under the terms of the Settlement Order, Plaintiffs were required to present (a) “a ratrﬁed contract to sell the
property....for Eight Hundred Fifty Thousand and 00/100s ($850,000.00) dollars or htgher >'within One Hundred



| _GoIfClub Inc. v. Prestwick Limited Partnership, 331 $.C. 385, 503 S;E.Zd‘184 v(‘Ct.App..-"l998) .

: (“ln order for a contract to be bmdmg, there must be mutual mamfestatron of assent between the

partres”) see also Rose Electrlc Inc. V. Cooler Erectors of Atlanta Inc 418 SC 424 794

*.S E 2d 382 (Ct App 2016) (“A contract is an obllgatlon Wthh arlses from actual agreement of - ‘ |

 the partres manifested : by words, oral or written, or by conduct”) The Real Estate Purchasev

. ’Agreement is signed only by C-Miller Properties, LLC and the prop_osed Buyer, CRM Agency,
LLC. Neither JLJ nor PMC, t_he other two (2) owners of the Property, signed the Agreement. As_

| s'uch "the Court finds that it is not a ratified contract, and?that' the Real Est_ate' Purchase

' Agreement does not comply with the terms of the Settlement Order

The Court also finds the Real Estate Purchase Agreement is not supported by valuable

. consrderatlon which is a necessary element of contract tormatron See Plantatlon A D LLC v,

i Gerald Builders of Conway Inc., 386 S. C. 198, 687 S.E.2d 714 (Ct App 2009) (“The necessafy» |

'elements of a contract are an offer, acceptance and valuable consrderatlon ”) Sectron 3 thereof
| '.provrdes as follows: “lhe total purchase price for the Property is $850,000. OO Buyer w1ll pay
“no money down $O 00 (“Earnest Money ") upon the execution of thrs Agreement and wrll pay
'the entlre $850 000. OO of the purchase price at closmg ? Asa =result the-Real Estate Purchase
' Agreement lacks cons1derat10n and does not comply with the terms of the Settlement Order o
Addrtronally, the Court ﬁnds the Real Estate Purchase Agreement v1olates the terms of

7 the Settlement Order in that Sectron 4 thereof provrdes that ¢ elther Party may. umlaterally delay

e 'closmg for any reason, but in no event wrll closing occur more than 30 day after the Closmg date

o specrﬁed hereln. ? Any extensron of the Closing Date pursuant to Sectron 4 ot the Real Estate.

, Etghty (1 80) days of the date ofthe filing of the Settlement Order or (b) an- unquahf‘ed commrtment Ietter from a .
- ‘.J.reputable Iender |n an amount sufficient to pay the debt owed Defendants/Th|rd Party Plamtlffs Lo




| ;»‘Purchase Agreement would ylolate the terms of the- Settlement Order.as it would set closmg 3
: more than two hundred seventy (270) days from the filing of sald Settlement Order '

. Theretfore, the Real Estate Purchase Agreement does not comply with the terms. of the
" ‘S.ettlement» Order. As a result, the Court find that Plaintiffs have failed to comply with said

g ,";Settlement Agreement Defendants ‘were entitled to reject and refuse to srgn the Real Estate--,_

'.Purchase Agreement and Dl”Ol’l was entltled to record the Deed -in: L1eu of Foreclosure as she -

) has now done
At the hearmg, Cynthla Miller ortered an afﬂdavxt in response to Defendants response

:,_ln that afﬁdavrt Ms Mrller offered multlple facts that are not before the Court on thls Motlon A

o As such, the Court discounts any matter not-relevant to the Motlon to Enforce That sa1d Ms

Mlller s afﬁdav1t argues that the deadlme to present a ratified contract. was March 11, 2017 and

, because the lllh was a Saturday, that the deadline was extended’ to March 13 2017 The

o __Settlement Agreement does not make a provxs1on for busmess days versus weekend days As

- _ such thc deadlme to obtam a ratlﬁed contract was March 11, 2017

2 Plamtlffs cannot compel Settlement Agreement due to their own non-performance
: i\ .
‘ While the Motron to Enforce Settlement Order fails on the-ba51s of the. Real Estate

Purchase Agreement not complymg w:th certain provisions of the Settlement Order Defendants

' also argue Plamtlffs cannot seek specmc performance under the Settlement Agreement because

L thetr own breaches preclude such enforcement.

: : hablhty for the nonperformance rests.” Silver v. Abstract Pools & Spas Inc., 376 C 585 594,

In South Carolma Jur1sprudence settlement agreements are viewed as contracts. Pee Dee

Stores Inc. v. Doyle et al 381 S.C. 234 672 S.E.2d 799 (Ct App 2009) When acontract is

not performed the party who is gu1lty of the first breach is generally the one upon whom all




. 658 S E. 2d 539, 543 (Ct App 2008) (quoting Willms Trucking Co V. JW Constr. Co 314 S.C.

170 178 442 S E2d 197 201 (Ct.. App 1994)). Further m-'order to. compel spec1ﬁcv

i performance a court of equlty must find that: ( 1) there i is clear evndence ofa valrd agreement (2) .

' __the_agreement has been partly carrled into execution on one s1de w1th the appro_batlon-of the

other' and (3) the party who comes to compel performance has performed his or her part .or has

' 'been and remams able and willing to perform his or her part of the contract Ingram V. Kasev s .

Assocrates 340 S. C 98 531 S. E 2d 287 (2000). The doctrme of unclean hands precludes a
party.from recovermg in equrty it he or she acted unfairly i ina matter that is the .sub_]ect ot the.
_litigation to the pre;j udice of the other party. Id. |
o ~ Defendants put forth sufficient evidence illustrating that they have fulfilled their
ob_l.igations thereunder:while?the Plaintiffs have consistently. failed to ho_nor theirs. .Fi_rs_tl,. the
.‘ Settlement brder provided that the Property would be listed for sale with Reid Da"vis of Lee &

Assoc1ates Wthh never happened As the evidence shows, the Plaintiffs, in partlcular Cynthla

- Mxller talled to cooperate thh Mr Dav1s throughout the process maklng a llstmg 1mpract1cable

' ,j.‘In fact the only person to cooperate fully with Mr Davrs was Joseph D1llon the spouse of

' Dlllon As mdlcated in Mr Davis’ affidavit, multiple attempts were made by hlm to contact
Cynthia Mlller; the person with the most knowledge of the Property, _to no avail. Even when a
li'sting agreement was presented, Cynthla Miller, who managed the P_roperty for many years
refused to.execute it. | |

Second the Plamtltts fa1led to pay the 2016 property taxes for the Property as requ1red

S tunder the Settlement Order. Thlrd the Plaintiffs did not provtde the Deed-m-L1eu documents to

'-Defendants counsel untrl atter the trme to produce a ratmed contract or bona f de loan

o :,'commltment had passed When prov1ded the documents were altered [by C- M1ller] and d1d not



~ . contain sufﬁcient documentation to make it possible for Dillon to o;bt:ain ti tle insurance ﬁdespite-,
_.n:ur_n:erous requests. F ourth, Dillon complied with the terms of the Se:ttlefrnen_t: .Order by

.' advancing funds _pursuant to Section 9 of same. |
! - Therefore, the: Court finds that Plaintiffs cannot seek speci_ﬁc performance of the
| ‘, :S_ettlement' Order _when:!t'hey themselves have not complied with :theS_et;tl‘:ement Orderr ;First, they . '
o .b'reached the Séttlement Order first making them unable to derriand perlormance now Second,
: Plaintiffs’, in particular C-Miller Properties, LLC and its sole member l‘ailUre to cooperate with

the listmg ot the Property as required in the Settlement Order constltutes unclean hands barrmg

= :_' specrﬁc performance Thlrd while Defendants fulfilled their obl1gat10ns under the Settlement

Order, Plamtiffs have farled to honor theirs making specific perlormance _mappropnate. :

-3, Preiudice to the Parties.

" The Court further finds that enforcing the Settlement Order would work a prej_udice on

- : Defendants. . “Under South Carolina law, the equitable power of.a court:is not bound by c_ast-i_ron‘ _

L i_.  niles, but exists' to do fairness and is flexible and adaptable to particular: eXigencies sothat relief

w1ll be granted when ‘in view of all the circumstances, to deny it. would permrt one party t0

suffer a gross wrong at the hand of another.” Hooper v. Ebenézer Sr. Servs & Rehab Ctr 386

S C 108 ll6—l7 687 S E 2d 29 33 (2009) Courts Wlll not hear one who engages 1n open-_ '
deﬁance ot orders and then complams that others who have made a good taith effort to comply

. are gurlty of some techmcal detault Whetstone v: Whetstone, 309 S C 227 420 S E 2d 877 (Ct

App; 1992). This is especrally true when the disobedient party’ s own conduct has prevented the
_one actmg m good faith from fulﬁllmg his duties. Id. |
A motion to compel a settlement agreement is one for specrﬁc performance See Carlson :

- V. S C. State Plastering, LLC, 404 S.C. 250, 743 S.E.2d 868 (Ct. App 2013) (ﬁlmg a. motron to




compel to enforce an agreement); King v. Oxford, 282 S.C. 307,318 S.E.2d 125 (Ct. App. 1984)
(r‘eq'ue'sting Speciﬁc performance to compel transfer of stock as required by contract). Speciﬁc _ |

performance is an- equrtable remedy that requires the Court: to weigh the equltles of the partles ‘

"*'_.,mvolved Time Warner Cable v. Condo Services, Inc., 381 S C 275, 282 672 S E. 2d 816 819

| ~(Ct. App. 2009)_(“[A]: court grantmg [specific performance] must..».c_arefully con51de_r all thei

L :'c'ircu'mstances of the particular case.”).

In thlS matter the equitles favor the Defendants. As has been established the. loan wh1ch

' ‘was the subject of thlS matter matured in May 1, 2013, over four (4) yearS from the date Of thls

Order. It originated in June of 2006. Therefore, Dillon has been w1thout payment.of' her funds
since at least May 1, 2013 and, according to the arguments at the hearing, long beforethat time.‘
. D.i_llon‘_bar.gained for foreclosure of the property if no paymen:t; was. mad_e. She th_en:_agreed to
.Vaccept a Deed-in-Lieu of Foreclosure after giving the Plaintiffs. adeouate time 10 sell the property
to a thi.rd party under the Settlement Order. No sale materialized despite her efforts and, ‘she is
o .en‘ti_tled to the remedy proyided: the recordation of the Deed-in-Lieu and .title to the 'Property.
__ Additio_nally_, Dgillon has continue‘d to be prejudiced Whil_e:thi:s :motion has_ been pendmg _
o There are'various costs associated with éthe property includinggéthe 2016 tax;es Wthh 4.w.eregn_ot

_:'-.paid by the Plaintiffs as required under the Settlement Order that continue to accrue penalties

R along With other costs’ Dillon is hesitant to expend further'amounts for whic‘h it will be

- -:unrelmbursed 1f the Court were to order the property sold to CRM Agency, LLC

- F urther the Deed in-Lieu of Foreclosure was recorded pnor to the MOthﬂ to Enforce

Settlement along with certain corrective deeds to clear up title issues. Thereafter‘, Dtllon

L conveyed the property o@m into an LLC. Any order compelling e'nforcement of the

- Settlement Agreement would requrre thls Court to either set asrde those transters or to re- write .-



' ,i-: _ iSettlement Order

" Charleston, South Carolina
' :September ;2;!, 2017

| the parties Settlement Agreement. Courts are not in the business of re-writing contracts for the

parties and this Court cannot do so at this stage. ~ Abel v. S;C. Dept. of Health_and

»Envrronmental Control, 419 S.C. 434, 441 798 S.E.2d 445, 448 (Ct App 20]7) (“Courts are

. .‘wrthout authorrty to alter a contract by construction or to make new. contracts for. the partres ”) o

_York v. Dodgeland of Columbla Inc., 406 S.C. 67, 90, 749 SE2d 139 151 (Ct App 2013).

N (“South Carolina’s general prmc1ple...1s that it is not a function of the court to rewrite contracts
for_the parties.). Further, the Court is hesitant to set aside valid conveyances in the context of a '

~ ‘Motion to Enforce Settlement:

CONCLUSION

- Based on the . toregomg, the Court hereby DENIES Plamtlffs Motlon to Enforce‘

T IS SO ORDERED

Mikell R. Scarbor gl

Master-in-Equity ffor bhar'lest o




